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Knower  u.  Retnolds. 
June  2, 1885. 

MeSOBR  —  COVKKANT  TO  ASBUMl  —  CoMPLAINT  —  JoiNOBB  OF  ACTIONS  —  CODB  OF  CiV.  PrOC,  § 

488. 

A  covenant  in  a  deed  "to  assume  and  pay  a  mortgage  on  the  granted  premises''  is 
merged  in  a  judgment  of  foreclosure  of  the  mortgage  and  for  deficiency  in  another  State 
against  the  party  covenanting.  The  complaint  alleged  the  making  of  the  covenant  and 
the  subsequent  recovery  in  another  State,  of  a  valid  judgment  thereon.    There  was  no  alle- 

ffttion  that  the  mortgage  had  not  been  paid  or  that  defendant  failed  to  perform  his  covenant, 
he  answer  admitted  tne  making  of  the  covenant  but  denied  the  judgment.     On  the  trial 
plaintiff  failed  to  prove  the  judgment. 

Edd^  that  the  complaint  contained  a  cause  of  action  on  the  judgment  only,  and  that  he 
should  have  been  nonsuited  for  failure  to  prove  it. 

Ajtdrsws,  J.  Judgment  in  the  action  was  recovered  against  the  defendant 
upon  his  covenant  in  his  deed  from  Shaw,  to  assume  and  pay  the  mortgage  on  the 
granted  premises,  executed  by  Shaw  to  Capron.  The  trial  judge  in  substance 
ruled  that  the  complaint  set  forth  two  causes  of  action,  one  upon  the  covenant, 
and  the  other  upon  the  deficiency  judgment  against  Reynolds,  founded  on  the 
covenant,  rendered  by  the  NeV  Jersey  court  in  an  action  for  the  foreclosure  of  the 
Capron  mortgage,  in  which  Reynolds  was  joined  as  a  party  defendant.  The  de- 
fendant insists  that  only  one  cause  of  action  was  set  forth  in  the  complaint,  to- 
wit:  A  cause  of  action  on  the  judgment,  and  that  the  plaintiff  having  failed  to 
prove  a  valid  judgment  against  him,  the  complaint  should  have  been  dismissed. 
This  presents  the  main  question  on  this  appeal. 

The  allegations  in  the  complaint  are  embraced  in  a  single  statement  or  count, 
and  if  it  embraces  two  causes  of  action,  the  pleading  does  not  conform  to  the  re- 
quirements of  the  Code  (§  483). 

But  an  omission  to  separate  two  different  causes  of  action  in  a  complaint  is  a 
defect  to  be  corrected  on  motion.  If  the  defendant  proceeds  to  trial  without 
making  his  motion,  the  defect,  being  in  a  matter  of  form  only,  and  not  affecting 
a  substantial  right,  will  be  disregarded.     Code,  §  723. 

The  question  to  be  determined  is,  whether  the  complaint  in  substance  set  forth 
two  causes  of  action,  or  a  cause  of  action  on  the  judgment  only.  It  alleges  the 
making  of  the  bond  and  mortgage  by  Shaw  to  Capron,  an  assignment  to  Oodkirk, 
tlie  plaintiff's  testator,  the  subsequent  purchase  of  the  mortgaged  premises  by 
Reynolds,  the  defendant,  the  assumption  by  him  of  the  mortgage,  and  his  consent 
to  pay  the  same  in  consideration  of  the  purchase  and  conveyance,  the  subsequent 
commencement  by  Oodkirk  of  a  foreclosure  action  to  foreclose  the  mortgage,  in 
the  court  of  chancery  in  New  Jersey,  alleged  to  be  a  court  of  general  jurisdic- 
tion, against  Shaw,  Reynolds  and  others,  by  process  duly  issued  lind  served  on 
the  defendants  therein,  in  which  action  judgment  was  duly  recovered  by  the 

elalptiff  against  Reynolds  on  the  26th  day  of  October,  1877,  for  $5,053.78,  on  his 
lability  on  his  covenant,  the  death  of  Oodkirk  and  the  appointment  of  the  plain- 
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tiffs  as  his  executors.  The  complaint  concludes  by  demanding  judgment  against 
Reynolds  for  15,053.78,  with  interest  from  October  26,  1877,  the  date  of  the 
judgment. 

It  is  to  be  observed  that  upon  the  facts  stated  in  the  complaint  the  covenant 
was  merged  in  the  judgment,  and  no  subsequent  action  on  the. covenant  could  be 
sustained.  This  consideration  is  not  decisive  upon  the  point  in  controversy,  be- 
cause a  plaintiff  may  join  in  his  complaint  diSferent  and  even  inconsistent  causes 
of  action,  provided  only  that  they  all  belong  to  one  of  the  classes  mentioned  in 
section  484  of  the  Code.  But  the  fact  that  an  action  on  the  covenant  could  not 
be  maintained  after  a  judgment  had  once  been  rendered  thereon,  has  a  material 
bearing  upon  the  construction  of  the  pleading.  The  pleader  has  blended  in  a 
single  statement,  the  averments  of  the  making  of  the  covenant  and  the  subsecjuent 
recovery  of  a  valid  judgment  thereon.  Did  he  intend  to  set  forth  in  this  single 
statement  two  inconsistent  causes  of  action,  or  only  one  cause  of  action,  that  is 
to  say,  a  cause  of  action  on  the  judgment,  inserting  the  allegations  as  to  the  bond 
and  mortgage,  and  the  assumption  of  the  debt  by  the  defendant,  and  his  covenant 
to  pay  the  mortgage,  only  by  way  of  introduction  or  inducement  to  the  final  act, 
viz. :  the  recovery  of  the  judgment.  This  latter  seems  the  most  natural  and  rea- 
sonable construction  of  the  pleading. 

There  is  another  material  consideration.  The  complaint  does  not  contain  the 
averments  necessary  to  a  complete  caui»e  of  action  on  the  covenant.  It  alleges 
the  making  and  the  consideration  of  the  covenant,  and  that  the  defendant  thereby 
became  liable  to  pay  the  mortgage.  But  there  is  no  breach  alleged.  This  was 
necessary.  Ma'rw  v.  Oarruon,  83  N.  Y.  28.  There  is  no  averment  that  the  mort- 
gage had  not  been  paid,  or  that  Reynolds  had  failed  to  perform  his  covenant.  If 
the  averments  in  respect  to  the  judgment  should  be  eliminated,  the  complaint 
would  be  dismissible  as  not  stating  facts  sufficient  to  constitute  a  cause  of  action. 
If  the  parties  had  gone  to  trial  on  a  complaint  so  framed,  an  amendment  would 
doubtless  have  been  allowed,  but  the  point  here  is,  whether  allegations  proper,  if 
not  necessary  to  a  cause  of  action  on  the  judgment,  by  way  of  inducement,  are  to 
be  construed  as  intended  to  set  up  an  independent  cause  of  action,  and  this  when 
a  material  averment  to  such  cause  of  action  is  wanting. 

The  answer  of  the  defendant  admitted  the  facts  alleged  in  the  complaint  as  to 
the  making  of  the  covenant,  but  denied  the  judgment  and  set  up  certain  facts  by 
way  of  equitable  defense  thereto. 

On  the  trial  the  plaintiffs  made  no  attempt  to  prove  the  judgment  alleged  in  the 
complaint,  but  rested  on  proof  of  their  appointment  as  executors.  The  defendant 
thereupon  moved  for  a  nonsuit  on  the  ground  that  the  plaintiffs  had  not  proved 
the  cause  of  action  set  forth  in  the  complaint. 

We  think  the  motion  should  have  been  granted.  We  fully  approve  of  the  rule 
that  pleadings  should  be  liberally  construed,  with  a  view  to  promote  substantial 
justice,  but  we  are  of  opinion  that  the  complaint  in  this  case,  fairly  construed,  sets 
forth  a  single  cause  of  action  upon  the  judgment  and  does  not  embrace  a  cause 
of  action  on  the  covenant. 

Judgment  reversed  and  new  trial  granted. 

All  concur. 


Thomas  v.  New  York  Life  Insuraivce  Co.* 

June  2,  1885. 

Pbactick  —  New  Trial  —  Whbn  Qbneral  Tbrm  Should  Ordbb. 

Id  an  action  for  conversion  of  chattels,  tried  by  the  court  without  a  jury,  the  court 
from  the  facts  as  f oupd  by  it  decided  that  plaintiff  was  entitled  to  a  iudsment  of  $400 ; 
on  appeal,  the  general  term  reversed  the  judgment,  and  rendered  nnaf  judgment  for 
nominal  damages  only. 

Beld  error,  that  the  case  should  have  been  sent  back  for  a  new  trial. 

Appeal  from  judgment  of  general  term,  superior  court,  affirming  a  judgment 
•  S.  C,  60  N.  Y.  Supr.  Ct.  R.  225,  reversed. 
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entered  upon  findings,  and  conclusion  of  the  court  who  tried  the  cause  without 
a  jury,  by  consent. 

W.  B.  Coekran^  for  appellant.      W,  R  Hornblotoer^  for  respondent. 

Finch,  J.  The  appellant  here,  does  not  complain  of  the  reversal  of  her  judg- 
ment by  the  general  term,  but  of  the  new  judgment  rendered  by  that  tribunal 
awarding  nominal  damages  only,  instead  of  the  $400  recovered  by  her  in  the  trial 
court.  The  action  was  for  the  conversion  of  certain  articles  of  personal  property 
belonging  to  Griffith  Thomas  in  his  life- time,  and  claimed  by  the  plaintiff  as  ex- 
ecutrix of  his  last  will.  The  complaint  allej^d  her  titlle ;  a  demand  and  refusal ; 
that  the  property  was  worth  $5,000,  and  claimed  judgment  for  that  amount.  The 
answer  denied  the  conversion,  and  the  valuation  put  upon  the  property,  and 
pleaded  as  an  affirmative  defense  a  purchase  of  the  furniture  from  the  plaintiff 
after  the  death  of  her  husband  and  before  the  issue  of  letters  testamentary  for 
the  sum  of  $400  paid  to  her  in  casli.  The  trial  court  found  as  facts :  the  owner- 
ship of  the  property  by  the  testator,  and  that  its  value  was  $400;  his  death;  the 
issue  of  letters  testamentary  to  plaintiff  in  July,  1879;  the  taking  of  the  property 
by  defendant  on  February  18th  of  that  year,  and  six  days  later,  the  execution  by 
plaintiff  of  a  bill  of  sale  and  release  of  the  furniture  to  the  defendant  for  the 
oonsideration  paid  of  $400,  and  the  discharge  and  cancellation  of  an  alleged 
debt  due  from  lier  husband  of  $5,250;  and  that  when  this  contract  was  made,  the 
purchaser  knew  that  the  seller  had  not  yet  received  letters  testamentary  or  qualified 
as  executrix.  From  these  facts  was  deduced  the  legal  conclusion  that  the  plaintiff 
as  executrix,  was  entitled  to  judgment  for  $400,  while  the  general  term  ruled,  that 
the  proper  legal  conclusion  should  have  been  a  judgment  for  nominal  damages  only, 
and  drawihg  that  conclusion,  awarded  the  corresponding  judgment. 

The  appellant,  without  criticising  the  propriety  of  the  reversal  by  tiie  general 
term,  insists  that  it  should  have  been  followed  by  an  order  granting  a  new  trial, 
and  not  by  a  final  judgment  for  six  cents  damages.  We  have  so  held  in  a  pre- 
cisely similar  case.  Ehrichs  v.  De  Mill,  75  N.  Y.  374.  There  the  action  was  tried 
before  a  court,  without  a  jury ;  the  facts  were  all  found,  and  without  apparent 
exception  or  error  in  the  Process ;  the  trial  court  drew  from  them  the  legal  infer- 
ence of  a  judgment  for  the  defendant;  the  general  term  on  the  contrary,  drew 
an  opposite  conclusion  from  the  facts  found,  and  ordered  judgment  for  the 
plaintiff;  and  on  appeal  to  this  court,  while  justifying  the  reversal,  we  deter- 
mined that  a  new  trial  should  have  been  ordered,  and  that  the  rendition  of  final 
judgment  was  a  mistake.  It  was  then  contended,  as  it  is  now,  that  the  rule  had 
already  been  declared  to  be  that  where  the  facts  were  found  by  the  trial  court 
without  exception  or  error  in  the  process  of  their  determination,  and  so  the  only 
open  question  was  as  to  the  legal  inference  to  be  drawn,  the  appellate  court 
might  draw  that  inference  and  render  judgment  accordingly.  But  the  answer 
made  was  that  in  such  a  case  we  could  not  know  that  there  had  not  been  excep- 
tions or  asserted  errors  in  the  process  of  finding  the  facts,  since  the  respondent, 
not  having  appealed,  was  under  no  obligation  to  procure  their  appearance  upon 
the  record^  and  might  very  well  have  deemed  their  presence  immaterial  for  any 
legitimate  purpose  of  the  appeal.  And  the  rule  was  declared  to  be,  that  wherever 
the  character  of  the  issues  framed  by  the  pleading  was  such  that  upon  a  new  trial 
it  would  be  possible  for  the  defeated  party  to  recover,  such  new  trial  should  be 
awarded. 

The  appellant  claims  the  benefit  of  that  rule,  and  is  entitled  to  have  it  enforced. 
But  his  adversary  contends  that  even  then,  there  could  be  no  recovery  for  more 
than  the  nominal  damages  awarded,  because  the  contract  of  sale,  although  un- 
authorized when  made,  was  subsequently  validated  by  the  after  issue  to  the  seller 
of  letters  testamentary.  Conceding  so  much  for  the  purpose  of  the  argument,  we 
still  cannot  say  that  within  the  issues,  the  contract  may  not  be  attacked  for  fraud 
or  mistake,  or  some  other  reason  outside  of  lack  of  authority  to  make  it. 

So  much  of  the  judgment  of  the  ^neral  term  as  awards  judgment  for  the 
plaintiff  for  six  cents  damages  should  be  reversed,  and  a  new  trial  granted,  costs 
to  abide  the  event. 

All  concur. 
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People,  «;  rel.  Mutual  Union  Tel.  Co.,  v.  Cokmibbionbbs  op  Taxes.* 
•^     June  2,  1886. 

Taxation  —  Corporation — Acts  op  1853,  1859  and  1880  — Neglect  to  Make  Report  op  Cost. 

Relator  failed  to  make  the  report  required  br  its  act  of  incorporation  (Laws  1858,  chap. 
471,  S  8). 

JUeldf  that  the  commissioners  of  taxes  were  not  thereby  deprived  of  jurisdiction  to 
.    assess  relator's  property. 

Under  the  act  of  1859,  chap.  802,  %  8,  the  tax  book  was  kept  open  for  examination  and 
correction  during  the  time  limited  by  said  act;  the  relator  did  not  appear,  and  made  no 
objection  to  the  assessment,  until  after  the  right  of  the  commissioners  to  correct  the  same 
had  expired.  • 

JI«l<£,  that  under  the  act  of  1880,  chap.  269,  relator  was  entitled  to  no  relief. 

Appeal  from  order  of  general  term  affirming  order  of  special  term  confirming 
the  decision  of  the  comntassiouers. 

Andrews,  J.  There  was  jurisdiction  in  the  commissioners  of  taxes  to  make 
the  assessment  in  question.  The  capital  stock  of  the  relator  was  subject  to  as- 
sessment in  some  amount  under  the  act  of  1853,  under  which  the  relator  was  in- 
corporated. 

The  third  section  of  the  act,  for  the  purpose  obviously  of  putting  into  the  pos- 
session of  the  assessing  officers  information  requisite  for  an  accurate  ascertain- 
ment of  the  amount  of  the  stock  of  the  corporation  subject  to  taxation,  requires 
a  telegraph  company  whose  line  is  partly  within  and  beyond  the  limits  of  the 
State,  to  render  **  to  the  proper  officer  a  true  report  of  the  cost  to  such  company  of 
their  works  within  the  btate.*'  The  officer  referred  to,  must  mean  the  assessing 
officer,  or  body  which  makes  the  assessment.  The  relator  omitted  to  make  i^y 
report  as  required  by  this  section,  between  the  1st  day  of  September,  1880,  and 
the  Iflt  day  of  May,  1881.  Meanwhile  the  deputy  tax  commissioner  having  ascer- 
tained, from  the  certificate  of  incorporation  of  the  relator,  that  its  capital  stock 
was  $600,000,  inserted  this  sum  in  the  assessment  list  as  the  valuation  of  the  re- 
lator s  property  for  the  purpose  of  taxation.  The  board  of  tax  commissioners 
entered  this  sum  in  the  '*  annual  record,"  and  gave  the  notice  that  the  books  were 
open  for  examination  and  correction  as  required  by  the  act  of  1850  (chap.  302). 
The  relator  did  not  appear  or  make  any  objection  to  the  assessment  during  the 
time  limited,  nor  until  after  the  right  of  the  tax  commissioners  to  correct  the 
assessment  had  expired.  See  Clark  v.  Norton^  49  N.  Y.  248  ;  Overing  v.  FooU^ 
65  id.  263. 

The  eighth  section  of  the  act  of  1859  declares  that  on  the  first  day  of  May  the 
books  ** shall  be  closed"  to  enable  the  commissioners  to  prepare  the  assessment- 
rolls  for  delivery  to  the  supervisors.  It  was  not  until  the  6th  day  of  June,  1881, 
that  the  relator  objected  to  the  assessment. 

The  failure  of  the  relator  to  make  tlie  report  required  by  the  act  of  1853  did 
not  deprive  the  tax  commissioners  of  jurisdiction  to  assess  the  relators  property, 
and  they  were  authorized,  we  think,  in  fixing  the  amount  of  the  assessment,  to  pro- 
ceed upon  such  information  as  they  might  have,  and  the  assessment  cannot  be 
avoided  for  want  of  jurisdiction. 

The  case  made  by  the  relator  does  not  entitle  it  to  relief  under  chapter  269  of 
the  Laws  ot  1880.  The  assessment  was  regular.  The  relator  did  not  avail  itself 
of  the  opportunity  to  apply  for  a  correction  of  the  assessment,  either  on  the  ground 
of  overvaluation  or  of  irregularity.  The  act  of  1880  gives  a  remedy  by  certiorari 
to  review  and  correct  an  illegal,  excessive  or  unequal  assessment.  But  it  wpuld, 
we  think,  be  an  unwarrantable  construction  of  the  statute  to  permit  a  party  com- 
plaining of  an  assessment  to  lie  by,  without  availing  himself  of  the  opportunity 
to  remedy  his  grievance  by  application  to  the  tax  commissioners  under  the  regula- 
tion of  the  statute  of  1859,  and  after  the  assessment  had  become  confirmed  by 
lapse  of  time,  to  arrest  the  collection  of  the  tax  by  a  proceeding  under  the  act  of 
1880. 
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There  is  •an  apparent  injustice  in  compellinff  the  relator  to  pay  a  tax  on  its  whole 
capital,  but  it  is  an  injustice  brought  about  oy  its  own  negligence,  first  in  omit- 
ting to  make  a  report  in  compliance  with  the  statute,  and  then  in  neglecting  to 
apply  to  the  tax  commissioners,  within  the  time^Moited,  for  a  correction  of  the 
assessment. 

The  order  should  be  affirmed. 

All  concur. 


HiCKBT  D.  TaAFFE.* 

June  2,  1886. 

Nboliosvcv — Child  ukdkb  Sixtbbn — Act  1876,  Chap.  122 — Error  ik  Submittino  Qubstion 

TO  JUBT. 

The  "business  or  vocation"  within  the  meaning  of  the  act  "to  prevent  and  punish 
wrongs  to  children/'  must  be  an  employment  either  vicious  in  itself  or  in  the  nature  of  an 
amusement,  and  has  no  application  to  productive  industries,  etc. 

Plaintiff  who  was  under  sixteen  years  of  age,  and  employed  in  defendant's  laundry, 
while  at  her  work,  and  without  negligence  on  tier  part,  her  band  was  injured.  The  tnal 
court  submitted  the  question  to  the  jury,  whether  the  employment  was  within  the  term 
"  dangerous  to  life  or  limb,"  and  charged  that  if  so,  plaintiff  was  entitled  to  recover. 

B«ld  error. 

Appeal  from  judgment  and  order  of  general  term,  second  department,  affinn- 
ing  judgment  for  plaintiff,  and  order  denying  motion  for  new  trial  on  the  min- 
utes,    'i  he  opinion  states  the  facts. 

Mr,  Van  Wart,  for  appellant.     Mr.  Keady,  for  respondent. 

Danforth,  J.  The  plaintiff  was  under  the  age  of  sixteen  years,  and  the  Jury 
have  found  that  tlie  business  at  which  she  was  put  by  the  defendant  was  dan- 
gerous to  life  and  limb;  that  without  negligence  on  her  part,  she  was,  while  pur- 
suiag  it,  seriously  injured,  and  have  awarded  damages.  The  case  was  so  treated 
both  by  the  trial  court  and  general  term,  that  the  only  question  for  our  consid- 
eration is  whether  the  cause  of  action  may  t>e  dealt  with  under  the  provisions  of 
the  act  *'to  prevent  and  punish  wrongs  to  children  (Laws  of  1876,  chap.  122)." 
The  first  section  declares  that  '*  any  person  having  the  care,  custody  or  control  of 
any  child  under  the  age  of  sixteen  years,  who  shall  exhibit,  use  or  employ  *  * 
*  ♦  such  child  *  *  *  *  in  or  for  the  vocation,  occupation,  service,  or 
purpose  of  singing,  playing  on  musical  instruments,  rope  or  wire  walking,  danc- 
ing, begging  or  pedaling,  or  as  a  gymnast,  contortionist,  rider  or  acrobat,  in  any 
place  whatsoever ;  or  for,  or  in  any  obscene,  indecent  or  immoral  purpose,  exhibi- 
tion or  practice  whatsoever;  or  for,  or  in  any  business,  exhibition  or  practice 
whatsoever ;  or  for,  or  in  any  business,  exhibition  or  vocation  injurious  to  the 
health  or  dangerous  to  the  life  or  limb  of  such  child ;  or  who  shall  cause,  procure 
or  encourage  such  child  to  engage  therein,  shall  be  guilty  of  a  misdemeanor." 

The  next  section  provides  that  **  every  person  who  shall  take,  receive,  hire, 
employ,  use,  exhibit  or  have  in  custody  any  child  under  the  age,  and  for  any  of 
the  purposes  mentioned  in  the  first  section  of  this  act,  shall  be  guilty  of  a  mis- 
demeanor." 

The  fourth  section  is  in  these  words:  **  Whoever,  having  the  care  or  custody  of 
any  child,  shall  willfully  cause  or  permit  the  life  of  such  child  to  be  endangered, 
or  the  health  of  such  child  to  be  injured,  or  who  shall  willfully  cause  or  permit 
such  child  to  be  placed  in  such  a  situation  that  its  life  may  be  endangered,  or  its 
health  shall  be  likely  to  be  injured,  shall  be  guilty  of  a  misdemeanor." 

Is  the  defendant  within  the  statute  ?  He  was  the  owner  of  a  laundry,  and  on 
the  1st  of  April,  1882,  the  plaintiff  was  employed  by  him  in  its  business.  Hav- 
ing regard  to  the  primitive  mode  of  conducting  it,  such  occupation  would  evi- 
dently be  attended  by  no  greater  danger  than  that  of  the  kitchen  or  the  dairy. 
But  with  the  introduction  of  machinery  a  very  different  condition  of  things  ex- 
ists as  is  shown  in  the  case  before  us.    The  collar  and  cuff  ironer  at  which  the 
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plaintiff  was  employed  had  four  rollers,  of  which  two  were  heated ;  there  was  no 
guard  or  protection  in  front  of  them ;  the  machine  was  supplied  with  wheels, 
catches,  bolts  and  other  parts,  but  no  shifter  or  lever  with  which  to  stop  or  start 
it ;  it  was  run  by  steam,  its  nibtion  in  no  way  controllable  by  the  operator,  and 
when,  as  in  the  case  before  us,  the  hand  became  entangled,  it  was  necessarily 
crushed  to  the  thinness  of  a  linen  collar,  or  burned  beyond  the  possibility  of  res- 
toration. But  notwithstanding  all  this  we  are  constrained  to  say  that  the  em- 
ployment in  which  she  was  engaged  is  not  one  of  those  stigmatized  by  statute,  and 
consequently  that  the  defendant  upon  that  alone  cannot  be  charged.  The  scope  of 
the  act  cannot  be  broader  than  its  title ;  *^  prevent  and  punish  wrongs  to  children." 
To  that  end  it  prohibits,  first,  their  employment  in  certain  specified  avocations  in- 
tended for  the  amusement  of  the  public,  and  which,  however  unprofitable  to  them 
and  dangerous  to  the  actor,  are  at  least  in  themselves  innocent ;  second,  in  the  most 
general  terms,  '^any  purpose,  exhibition  or  practice^'  which  is  either  obscene,  or  has 
an  indecent  or  immoral  purpose;  and  third,  their  employment  for  or  in  any  **busi- 
ness,  exhibition,  or  vocation  injurious  to  the  health,"  or  *'  dangerous  to  the  life  or 
limb  of  such  cl'.ild. "  Here  are  three  clauses,  the  first  implying  a  service  or  exhibition 
attractive  to  the  spectator  because  of  the  personal  skill  or  dexterity  of  the  perfor- 
mer ;  the  second,  practices  which,  tending  to  degrade  and  corrupt,  are  against 
good  morals;  the  third,  **  any  business,  exhibition  or  vocation  which  is  injurious 
or  dangerous."  The  word  "  vocation  '*  appears  in  the  first  clause,  where  its  mean- 
ing is  illustrated  by  an  enumeration  of  pursuits  literally  within  the  mischief  of  the 
act;  the  word  **  exhibition  "  fitly  describee  those  pitrsuits,  and  if  they  stood  alone 
in  the  third  clause,  although  preceded  by  the  word  "any,"  would,  within  well- 
settled  rules  of  construction,  embrace  only  things  of  the  same  kind  or  class  as 
those  with  which  they  were  first  connected.  The  other  word,  **  business,"  is,  it 
is  true,  used  for  the  first  time.  In  general  use  it  has  a  broader  significance  than 
either  of  the  others,  and  might  include  any  afl^air,  however  serious  or  trivial,  into 
which  volition  entered.  But  here  it  is  used  with  words  of  limited  meaning, 
which  have  received  in  the  same  act  a  particular  application,  and  upon  the  same 
principles  of  construction  must  be  referred  to  things  of  the  same  kind  as  those 
specified,  and  to  which  the  other  words  are  referred.  Wakefield  v.  Fa/rgo^  90  N. 
1.218.  We  think,  therefore,  that  a  "business  or  vocation,"  to  be  within  the 
purview  of  the  statute,  must  be  an  employment  either  vicious  in  itself,  or  one 
which  partakes  of  the  character  of  an  amusement,  and  that  it  has  no  application 
to  productive  industries,  or  useful  or  necessary  business  or  occuption.  The  de- 
fendant's employment  was  undoubtedly  of  the  latter  character,  and  although  in 
the  abstract  he  was  engaged  in  **  business,"  and  the  machine  employed  in  its  prose- 
cution dangerous,  there  is  no  analogy  with  the  avocations  specified  in  the  act, 
and  we  find  nothing  to  show  that  any  wider  sense  was  intended. 

The  trial  court,  therefore,  erred  in  submitting  the  case  to  the  jury  as  one  in 
which  the  plaintiff  might  recover  if,  in  their  opinion,  the  employment  of  the 
child  involved  such  risk  to  her  as  to  bring  the  avocation  within  the  meaning  of 
the  term  "  dangerous  to  life  or  limb."  Much  stress  is  laid  by  the  learned  counsel 
for  the  appellant  upon  the  remarks  of  Folger,  Ch.  J.,  in  Cowley  Case,  83  N.  Y. 
464 ;  S.  Cf.,  38  Am.  Rep.  464, that  the  life  of  a  child  might  be  endangered,  or  its  health 
injured,  **by  putting  him  to  ride  on  a  vicious  or  unmanageable  horse,  or  by  put- 
ting him  to  tend  a  dangerous  piece  of  machinery.**  The  remarks  were  pertinent 
to  the  question  then  in  hand  —  a  conviction  under  the  fourth  section  (supra),  but 
did  not  involve  a  consideration  either  of  an  inquiry  or  facts  similar  to  those  now 
before  us.  The  case  was  put  by  way  of  illustration  merely,  and  cannot  serve 
as  precedent  or  authority. 

The  appellant  also  argues  that  without  the  statute  the  plaintiff  might  recover. 
That  may  well  be.  The  complaint  was  properly  framed  to  make  out  a  cause  of 
action  at  common  law.  There  was  evidence  tending  to  support  it,  but  in  that 
aspect  the  defendant  had  the  ruling  of  the  trial  court  in  his  favor,  and  it  is  not 
now  the  subject  of  review. 

The  judgment  appealed  from  should  be  reversed  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

All  concur. 
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Board  of  Health  op  New  York  v,  Purdon. 
June  2,  1886.     ^ 

NxnsAKCTi— Injunction— Adttltiratid  Teas— Expsrt  Tbstimont. 

Where  the  evidence  raises  a  question  of  fact,  as  to  whether  the  use  of  adulterated  teas 
would  or  would  not  produce  irreparable  mischief  or  a  necessity  for  the  interposition  of 
the  court,  an  injui^ction  restraining  the  sale  thereof  will  not  be  granted. 

Opinions  of  experts  based  wholly  upon  theoretical  knowledge  of  the  nature  and  charac- 
ter of  adulterating  substances  are  of  no  greater  value,  as  evidence,  than  the  testimony  of 
witnesses  who  had  used  the  teas,  as  to  their  practical  effect  upon  the  human  system. 

KnoBBy  Ch.  J.  The  fact  that  the  teas,  the  sale  of  which  this  action  was  brought 
to  restrain,  were  adulterated,  and  that  their  possession  for  the  purpose  of  sale  to 
the  general  public  was  a  nuisance  subjecting  the  offenders  to  an  indictment,  and 
in  case  of  sale,  to  actions  for  penalties  for  selling  adulterated  goods,  cannot  be 
successfully  controverted  ;  and  yet  this  fact  alone  is  insufficient  to  support  the 
action.  The  plaintiffs  have  thereby  established  but  one  of  the  elements  necessary 
to  entitle  them  to  the  relief  demanded.  Courts  will  not  in  all  cases  interfere  by 
way  of  injunction  to  restrain  the  continuance  of  an  illegal  trade,  the  abatement 
of  a  nuisance,  or  the  prosecution  of  a  dangerous  employment.  Wolcott  v.  Melicky 
8  Stockt.  204;  Atiorney-Oeneral  v.  Utica  Ins.  Co,^  2  Johns.  Ch.  371.  Its  power, 
however,  to  do  so  in  case  of  the  exercise  of  any  trade  or  business  which  is  either 
illegal  or  dangerous  to  human  life,  detrimental  to  health,  or  the  occasion  of  great 

Eublic  inconvenience,  is  not  only  conferred  by  the  provisions  of  the  statute,  but 
elon^  to  the  general  powers  possessed  by  courts  of  equity  to  prevent  irreparable 
mischief  and  obviate  damages  for  which  no  adequate  remedy  exists  at  law. 
N.  Y.  Cons.  Act  of  1882,  §§  636,  637,  and  646;  Story's  Eq.  Jur.,  §§ 
921,  924;  Eden  on  Injunctions,  chap.  11.  "Whatever  source  of  jurisdiction 
is  appealed  to,  the  rule  governing  its  exercise  is  the  same,  and  the  court  will  inquire 
not  alone  as  to  the  unlawfulness  or  offensiveness  of  the  act  complained  of  but  also 
as  to  its  extent,  the  circumstances  surrounding  its  exercise,  and  the  degree  of 
danger  to  be  apprehended  from  its  continuance.  It  was  said  in  the  case  of  Jordan 
V.  Woodward,  d8  Me.  A2i :  **  It  is  not  every  violation  of  the  rights  of  another 
which  may  be  ranked  under  the  general  head  of  nuisance  which  will  authorize  the 
interposition  of  ttiis  court  by  means  of  an  injunction.  It  must  be  a  case  of  strong 
and  imperious  necessity,  or  the  right  must  have  been  previously  established  at 
law,  or  it  must  have  been  long  enjoyed  without  interruption."  Th^  ground  of 
equity  jurisdiction  in  such  cases  has  been  said  to  be  to  **  prevent  irreparable  mis- 
chief and  also  to  suppress  offensive  and  vexatious  litigation."  Story's  Eq.  Jur., 
§§  923,  925.  He  also  says:  **  That  in  all  cases  of  this  sort,  courts  of 
equity  will  grant  an  injunction  to  restrain  a  public  nuisance  only  in  cases  where 
the  fact  is  clearly  made  out  upon  determinate  and  satisfactory  evidence.  For  if 
the  evidence  be  conflicting  and  the  injury  to  the  public  doubtful,  that  alone  will 
constitute  a  ground  for  withholding  this  extraordinary  interposition.  Id.,  §  924,  a. 
It  was  held  in  Eastman  v.  Company,  47  N.  H.  78,  that  *' the  plaintiffs  should, 
of  course,  show  by  their  proof  a  case  of  strong  and  clear  injustice,  of  pressing 
necessity  and  imminent  danger,  of  great  and  irreparable  damage,  and  not  of  tliat 
nature  for  which  an  action  at  law  would  furnish  a  full  and  adequate  remedy." 
In  the  Earl  of  Ripon  v.  Hobart,  3  M.  <&  K.  180,  it  was  said  by  Lord  Chancellor 
Brougham  that  **it  is  always  to  be  borne  in  mind  that  the  jurisdiction  of  this 
court  over  nuisances  by  injunction  at  all,  is  of  recent  growth,  has  not  till  lately 
been  much  «xercised,  and  has  at  various  times  found  great  reluctance  on  the  part 
of  the  learned  judges  to  use  it  even  in  cases  where  the  act  or  thing  complained  of 
was  admitted  to  be  directly  and  immediately  hurtful  to  the  complainant.*'  The 
language  used  iu  the  consolidating  act  giving  courts  jurisdiction  to  interfere  by 
injunction  to  restrain  nuisances  in  the  city  of  New  York,  has  not  changed  the 
established  rule  as  to  the  imminency  of  the  danger  to  be  apprehended  or  the  ne- 
cessity of  such  a  remedy  to  avoid  irreparable  injury.  By  that  act  it  must  appear 
that  the  injunction  is  **  needed^'*'*  among  other  things,  to  prevent  "  serious  danger 
to  human  life  or  serious  detriment  to  health,"  and  unless  the  facts  of  this  case 
bring  it  within  the  requirement,  that  it  is  imperatively  necessary  to  prevent  the 
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consequencefl  described,  the  plaintiffs  have  failed  to  show  such  a  case  as  entitles 
them  ns  matter  of  right  to  the  remedy  demanded. 

If  we  regard  the  findings  of  the  court  below  alone,  we  see  that  although  it, has 
found  the  teas  in  question  were  adulterated  and  colored  to  some  extent  with  offen- 
sive and  noxious  drugs  and  substances,  it  still  reaches  the  conclusion  that  no  suffi- 
cient evidence  had  been  produced  to  prove  that  the  use  of  said  tea  was  **  danger- 
ous to  human  life  or  detrimental  to  health,  and  unwholesome,  or  that  the  injunction 
prayed  for  is  needed  to  prevent  serious  danger  to  human  life  or  detriment  to  health, 
or  that  the  said  teas,  or  the  selling  or  offering  for  sale  of  the  sapne,  is  a  nuisance.** 

It  is  claimed  by  the  appellants  that  these  findings  are  inconsistent  and  that  they 
should  be  considered  in  their  most  favorable  aspect  for  the  appellant.  When  the 
finding  of  the  trial  court  are  apparently  inconsistent,  it  is  the  duty  of  the  appel- 
late tribunal,  if  possible,  to  reconcile  them  and  give  effect  to  the  real  meaning  and 
intent  of  the  court  in  making  them.  Bennett  v.  Bates^  94  N.  Y.  360.  But  the . 
application  of  this  rule  is  not  called  for  here,  as  we  find  no  Irreconcilable  repug- 
nancy in  the  findings.  It  is  quite  possible  that  the  substances  found  in  the  teas 
in  question,  did  not  exist  in  such  proportions  or  quantities  as  rendered  their  use 
necessarily  dangerous  or  unwholesome  to  human  health  or  life,  even  though  some 
of  them  were  in  their  nature  deleterious  and  unhealthy  and  might,  under  certain 
circumstances,  and  if  absorbed  into  the  system  in  sufficient  quantities^  be  both  un- 
wholesome and  dangerous. 

It  results  therefrom,  unless  the  undisputed  evidence  shows  the  conclusion 
reached  by  the  court,  that  the  use  of  these  teas  was  not  unwholesome,  is  erroneous, 
there  is  no  ground  upon  which  the  judgment  appealed  from  can  be  disturbed. 

The  case  on  the  part  of  the  plaintiff  was  sought  to  be  made  out  by  the  intro- 
duction of  expert  evidence  alone,  and  this  was  to  the  effect  that  the  use  of  the  teas 
in  question  as  a  beverage  was,  in  the  opinion  of  the  witnesses,  deleterious  and  un- 
wholesome. These  opinions  were  based  wholly  upon  theoretical  knowledge  of  the 
nature  and  character  of  the  substances  used  in  adulteration,  and  their  supposed  effect 
upon  the  human  system  when  used  in  connection  with  the  teas  as  a  beverage. 
Many,  if  not  all  of  them,  testified  they  never  knew,  neither  h^d  they  heard  of  a 
case  where  the  use  of  teas  like  those  in  question  had  proved  injurious  to  the  health 
of  those  using  them.  These  opinions  were  undoubtedly  competent  to  prove  the 
subject  of  the  issue,  but  they  were  certainly  of  no  greater  value  as  evidence  than 
the  testimony  of  witnesses  who  had  used  the  teas  as  to  their  practical  effect  upon 
the  human  system  when  imbibed  as  a  beverage,  and  did  not  constitute  conclusive 
evidence  of 'the  facts  in  issue. 

On  the  other  hand,  the  evidence  of  the  defendant,  tended  strongly  to  show  not 
only  that  all  green  teas  were  similarly  adulterated,  but  that  their  use  as  a  beverage 
was  not  thereby  rendered  unwholesome. 

A  number  of  dealers  of  long  experience  in  the  business  of  buying  and  selling 
teas  were  called  and  testified  uniformly  to  the  effect  that  in  all  their  experience 
they  had  never  heard  of  a  case  where  the  use  of  such  teas  had  proved  injurious  to 
those  using  them.  One  of  the  defendants  had  drank  steadily  and  daily  for  a  num- 
ber of  months  of  the  teas  in  question,  and  had  discovered  no  injurious  effects 
therefrom.  An  expert  of  established  character  for  scientific  attainments  and 
learning  was  also  called  by  the  defendants  and  testified  that  he  drank  of  the  tea 
in  question  and  found  it  very  palatable  and  followed  by  no  ill  effects,  and  that  he 
had  carefully  examined  and  analyzed  samples  of  the  tea,  and  that  in  his  opinion 
there  was  nothing  injurious  or  unwholesome  in  its  use.  ^ 

To  say  the  least,  this  evidence  raised  a  question  of  fact  for  the  consideration  of 
the  court  below,  and  one  upon  which  it  might  well  conclude  that  the  sale  and  use 
of  these  teas  would  not  produce  irreparable  mischief  or  a  necessity  for  the  inter- 
position of  the  court  by  way  of  injunction. 

The  question  raised  as  to  whether  the  sale  of  these  teas  was  not  protected  from 
any  interference  therewith  by  the  State  courts  under  the  laws  of  the  State  by  the 
acts  of  Congress  authorizing  their  importation,  is  one  which,  in  the  view  we  have 
taken  of  the  case,  it  is  unnecessary  to  discuss  or  decide. 

We  are  of  the  opinion  that  the  judgment  should  be  affirmed. 

All  concur. 
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Cooke,  Infant,  etc.,  «.  Lalakcb  and  Grosjean  Manupacturino  Co. 

Mr,  Traey^  for  appellant. ,  for  respondent. 

Dakforth,  J.     Our  recent  decision  in  Hickey  v.  Taaffe  is  decisive  of  this  appeal 
and  requires  a  reversal  of  the  judgment. 

Judgment  reversed,  new  trial  granted,  with  costs  to  abide  the  event. 
All  concur. 


SUPREME  COURT  OF  RHODE  ISLAND. 


HOWLAND  t).    HOWLAND. 

October  18,  1884. 

Partition  Fskcss — Contbibution  to  Cost — Rbmedt. 

In  an  action  brought  under  Pub.  Stat  R.  I.,  chap.  106,  %  6,  of  fences: 

When  a  fence  was  built  by  the  plaintiff  on  his  own  land,  not  on  the  boundary  line  be- 
tween his  land  and  the  dcfe'ndanvs  and  not  on  a  boundary  line  recognized  and  acted  on 
by  the  parties,  lield^  that  the  defendant  was  not  bound  to  contribute  to  the  cost  of  the 
fence  even  though  the  feiice,  if  paid  for  by  both  parties,  would  become  a  boundary  line 
by  estoppel 

S^mbUf  that  the  statute  assumes  a  recognized  or  undisputed  boundary  line  as  the  basis 
of  the  fence  viewer's  jurisdiction. 

Mddf  further,  that  section  5  of  said  act  does  not  authorize  an  order  to  build  a  new  fence 
where  none  has  existed,  but  applies  only  to  the  rebuilding  of  a  former  fence  or  the  repair 
of  one  which  has  become  defectiv^e  or  ruinous. 

Beld,  further,  that  when  a  fence  viewer  under  Pub.  Stat.  R.  I.,  chap.  106,  §  8,  appor- 
tioned a  line  of  fence,  but  did  not  "  direct  the  time  within  which  each  party  shall  erect  or 
repair  his  share  of  the  same,''  no  right  of  action  arose. 

Under  the  statute,  the  common-law  remedy  for  the  neglect  to  build  a  partition  fence  in 
discharge  of  the  statutory  duty  is  case  in  tort,  not  (usumpsU. 

Case  under  Public  Statutes,  chap.  106,  §  6.  Heard  by  the  court,  jury  trial  being 
waived. 

The  statute  referred  to,  sections  2,  5,  6,  8,  provide. 

§  2.  All  partition  fences  shall  run  on  the  dividing  line,  and  the  owners  shall 
have  the  right  to  place  one-half  on  the  width  thereof  on  the  land  of  each  adjoin- 
ing proprietor.  Such  fences  shall  be  kept  up  and  maintained  in  good  order 
through  the  year,  unless  the  parties  concerned  shall  otherwise  agree. 

§  5.  Whenever  any  proprietor  or  possessor  of  land  shall  neglect  or  refuse  to 
repair  or  rebuild  any  partition  fence,  or  shall  withdraw  his  fence  from  any  division 
ync,  the  aggrieved  party  may  complain  to  any  fence  viewer  of  the  town,  who,  after 
due  notice  to  such  party,  shall  attend  and  view  the  same ;  and  if  be  shall  find 
said  complaint  to  be  true,  he  shall,  in  writing,  require  the  delinquent  party  to 
repair  or  rebuild  the  same  within  such  time  as  he  shall  therein  appoint,  not  ex- 
ceeding fifteen  days. 

§  6.  If  such  order  shall  not  be  complied  with,  the  complainant  may  repair  oi 
rebuild  the  same  in  the  manner  set  forth  in  said  order,  and  when  the  same  shall 
be  completed  to  the  satisfaction  of  such  fence  viewer,  he  shall  ascertain  the  cost 
thereof  and  give  a  certificate  of  the  same,  includiue  also  his  fees,  to  the  com- 
plainant, who  may  demand  of  the  party  delinquent  double  the  sum  in  said  cer- 
tificate mentioned.  If  the  same  be  not  paid  within  one  month  after  demand,  the 
complainant  may  recover  the  same  in  an  action  of  the  case  for  money  laid  out  and 
expended,  with  interest  at  the  rate  of  twelve  per  centum  per  annum. 

§  8.  Whenever  any  controversy  shall  arise  about  the  rights  of  the  respective 
occupants  in  partition  fences  and  their  obligation  to  maintain  the  same,  either 
party  may  apply  to  a  fence  viewer  of  the  town  where  the  lands  lie ;  who,  after 
due  notice  to  each  party,  may,  in  writing,  assign  to  each  his  share  thereof,  and 
direct  the  time  within  which  each  party  shall  erect  or  repair  his  share  of  the  same ; 
which  assignment,  being  recorded  m  the  ofiice  of  the  town  clerk,  shall  be  binding 
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on  tne  parties  and  all  succeeding  owners  and  occupants  of  the  lands,  and  they 
shall  always  thereafter  maintain  their  respective  shares  of  said  fence,  until  the 
rights  of  the  respective  parties  shall  be  determined  differently  in  some  proper 
action. 

WiUiam  P.  Sheffield  d  William  P.  Sheffield,  Jr.,  for  plaintiff. 

B.  L.  Bamty  dt  Christopher  M.  Lee,  for  defendant. 

DuRFKB,  C.  J.  This  is  an  action  under  Pub.  Stat.  R.  L,  chap.  106,  §§  5  and  6,  to 
recover  double  the  cost  of  one-half  of  a  fence  erected  as  a  partition  fence.  The 
case  was  tried  to  the  court,  jury  trial  being  waived.  It  appeared  on  trial  that  the 
land  divided  by  the  fence  was  formerly  all  one  lot,  belonging  to  the  defendant. 
The  whole  lot  was  taken  on  execution  and  17  2775-10000  acres  of  it  were  sold  to 
one  Charles  W.  Rowland  under  the  execution  in  satisfaction  thereof.  Tlie  sheriff 
in  his  deed  to  said  Charles  conveyed  said  17  a**  75-10000  acres  with  boundaries  on 
the  north,  east  and  west,  and  bounded  the  same  on  the  south  by  land  of  the  de- 
fendant, thus  leaving  the  south  line  undetermined,  as  no  length  was  given  for  the 
east  and  west  boundaries  or  either  of  them.  Afterward  said  Charles  employed  a 
surveyor  to  mejwure  off  for  him  said  17  2775-10000  acres  on  the  north  side  of  the 
lot,  and,  after  the  measurement,  had  the  south  line,  as  found  by  the  surveyor, 
apportioned  between  him  and  the  defendant,  and  then  conveyed  said  17  2775- 
10000  acres  to  the  plaintiff.  The  defendant  took  no  part  and  as  appears  was  not 
asked  to  take  any  part  in  the  proceeding.  The  plaintiff*  went  into  possession  and 
built  his  part  of  the  fence  under  the  apportionment  aforesaid ;  the  defendant  did 
not  build.  Thereupon  the  plaintiff  made  complaint  to  the  fence  viewer,  who, 
acting  under,  or  intending  to  act  under  section  6,  notified  the  defendant  *^  to  put 
the  said  wall  or  fence  in  repair,  and  of  legal  height  within  fifteen  days."  The  de- 
fendant did  not  comply  with  this  order.  The  plaintiff  therefore  completed  the 
fence  himself. 

The  defendant  disputes  the  validity  of  the  sheriff's  sale  and  contends  that,  even 
if  the  sale  was  valid,  the  plaintiff  cannot  maintain  his  action  for  several  reasons, 
some  of  which  we  think  are  valid.  The  statute  expressly  declares  that  "all par- 
tition fences  shall  run  on  the  dividing  line."  The  defendant  introduced  testf- 
mony  to  show  that,  accepting  the  plaintiff's  theory  of  his  rights  under  the  sheriff^s 
deed,  the  fence  erected  by  the  plaintiff  was  not  on  the  dividing  line,  but  was  two 
feet  away  from  it  on  the  plaintiff's  land.  We  think  the  testimony  is  probably 
correct.  The  defendant  contends  that,  this  being  so,  he  cannot  be  required  to 
pay  for  the  fence.  We  think  the  point  is  well  taken  in  this  case,  however  it  may 
be  in  a  case  where  the  fence  is  Duilt  on  a  line  which,  though  not  the  true  line, 
has  been  recognized  and  acted  upon  as  such  by  the  parties.  The  plaintiff  replies 
that  the  defendant  cannot  make  the  objection  because  it  is  to  bis  advantage  if 
the  fence  be  off  the  line.  We  do  not  think  he  is  bound  to  accept  the  advantage. 
We  do  not  see  how  he  can  be  required  to  pay  for  a  fence  built  on  the  plaintiff's 
land,  about  two  feet  away  from  the  dividing  line,  any  more  than  he  could  be  re- 
quired to  pay  for  any  other  structure  erected  on  the  plaintiff's  land.  It  may  be 
urged  that  the  fence  will  become  the  dividing  line  by  estoppel  if  it  is  paid  for. 
But,  admitting  this,  the  estoppel  does  not  yet  exist  and  the  defendant  cannot  in 
our  opinion  be  compelled,  against  his  will,  to  assist  in  creating  it.  Indeed  the 
statute  seems  to  contemplate  the  existence  of  a  recognized  or  undisputed  line  as 
the  ground  of  the  jurisdiction  which  it  confers  on  the  fence  viewers  ;  for  it  gives 
them  no  power  to  establish  a  new  line  when  the  parties  do  not  agree  upon  it. 

The  defendant  also  contends  that  the  order  or  notice  to  him  from  the  fence 
viewers  "  to  put  the  wall  or  fence  in  repair  "  was  not  authorized  by  section  5,  be- 
cause section  5  does  not  authorize  an  order  or  notification  to  erect  a  new  wall  or 
fence  where  none  has  ever  existed,  but  only  applies  when  an  existing  fence  has 
become  defective  by  dilapidation  or  decay,  or  where  a  fence,  formerly  existing  on 
a  dividing  line,  has  been  withdrawn.  We  think  this  construction  is  correct. 
The  section  does  not  authorize  the  fence  viewer  to  require  the  delinquent  party 
to  build  anew,  but  only  authorizes  him,  in  case  of  neglect  to  repair  or  rebuild,  to 
require  the  delinquent  to  repair  or  rebuild  ;  and  it  is  impossible  to  repair  or  re- 
build what  has  never  existed.  If  any  special  remedy  be  conferred,  where  no 
fence  has  ever  existed,  in  the  case  of  improved  land,  it  is  conferred  by  section  8; 
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but  though  the  fence  viewer  undertook  to  act  under  section  8  and  did  apportion 
the  line,  as  the  same  was  claimed  to  exist  by  the  plaintifiTs  predecessor  in  title, 
he  did  not  *'  direct  the  time  within  which  each  party  shall  erect  or  repair  his 
share  of  the  same,*'  as  there  provided.  The  plaintiff  is  therefore  not  entitled  to 
any  special  remedy  under  section  8,  if  indeed  there  be  any  special  remedy  un- 
der it. 

The  plaintiff  has  inserted  in  his  declaration  a  count  in  wmmpdt  for  the  actual 
cost  of  the  fence,  and  contends  that  the  cbunt  is  good  at  common  law  on  the 
ground  of  an  implied  promise  to  pay.  We  do  not  think  so;  for  the  owners  or 
tenants  of  adjoining  lands  are  not  bound  to  fence  them  at  all  at  common  law  ex- 
cept by  prescription.  Perhaps,  however,  the  plaintiff  means  that  the  count  is 
maintainable  as  the  common-law  remedy  under  the  statute.  We  do  not  think 
that  is  so.  The  common-law  remedy  under  the  statute,  if  any,  is  not  assumpsit 
for  the  cost  of  buildine^  the  fence,  but  case  ex  delicto  for  damages  for  the  injury 
suffered  by  the  plaintiff  for  the  neglect  of  the  delinquent  party  to  build  it  in  dis- 
charge of  his  statutory  duty. 

Judgment  for  the  defendant. 


James  v.  ^aioba, 

October  18,  1884. 

InsoLVBNCT  —  Claim  Holdkb — Rioht  op  AcTfON. 

A  claim  bolder  against  the  insolvent  estate  of  a  decedent  may,  after  his  claim  has  been 
stricken  out  of  the  commissioners*  report,  under  the  statute,  bring  suit  thereon  without 
giving  notice  of  hia  intention  so  to  do. 

Exceptions  to  the  court  of  common  pleas. 

Benjamin  Z.  Dennis^  for  plaintiff.     Thomas  H,  Peabody^  for  defendant. 

Carpeitteii,  J.  This  is  an  action  to  recover  damages  for  non-payment  of  a  sum 
of  money  alleged  to  have  been  due  from  the  defendant's  testator.  The  defendant 
pleads  that  the  estate  was  represented  insolvent ;  that  the  commissioners  allowed 
the  claim  of  the  plaintiff;  that  the  defendant,  being  dissatisfied  with  the  allowance, 
gave  notice  thereof  to  the  probate  court  and  to  the  plaintiff  within  forty  days 
after  the  report  was  received,  and  the  claim  was  thereupon  stricken  out  of  the 
report;  and  **that  no  notice  in  writing  was  ever  given  by  said  plaintiff  in  the 
omce  of  the  clerk  of  said  probate  court  that  she  should  h^ve  said  claim  deter- 
mined at  common  law  in  manner  and  form  as  is  required  by  the  statute."  To 
this  plea  the  plaintiff  demurred ;  the  demurrer  was  overruled  by  the  court  of 
common  pleas,  and  judgment  given  for  the  defendant,  and  the  plaintiff  brings 
this  bill  of  exceptions. 

The  question  is  whether  notice  in  writing  was  required  to  be  given  by  the 
plaintiff  in  the  ofl5ce  of  the  clerk  of  the  court  of  probate  before  bringing  this 
suit.  The  statute  applicable  to  the  subject  is  contained  in  sections  12  and  15  of 
chapter  186  of  the  Public  Statutes,  which  are  as  follows : 

'*§  12.  Notwithstanding  the  report  of  the  commissioners,  any  creditor  whose 
claim  is  wholly  or  in  part  rejected  may  have  the  same  determined  at  common  law, 
in  case  he  shall  ^ve  notice  thereof,  in  writing,  in  the  office  of  the  clerk  of  the 

S rebate  court  i^thin  forty  days,  and  bring  and  prosecute  his  action  within  sixty 
ays  after  such  report  shall  be  received." 
^'  §  15.  In  case  the  executor  or  administrator  shall  be  dissatisfied  with  the  claim 
of  any  creditor  allowed  by  the  commissioners,  and  shall  give  notice  thereof  in 
the  office  of  the  clerk  of  the  probate  court,  and  also  to  the  creditor,  within  forty 
days  as  aforesaid,  such  claim  shall,  by  the  court  of  probate,  be  stricken  out  of  the 
report  of  the  commissioners ;  in  which  case  the  c\aimant  may,  within  sixty  days 
after  notice  thereof,  bring  his  action  at  common  law,  in  the  same  manner,  upon 
the  same  conditibns  and  with  like  effect  as  if  his  claim  had  been  wholly  or  in  part 
rejected  by  the  commissioners.*' 

The  fifteenth  section  applies  to  the  present  case,  and  contains  no  requirement 
of  notice  by  the  claimant  unless  such  notice  be  required  by  the  provision  that  he 
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shall  bring  his  action  ^*  in  the  same  manner  '*  and  '*  upon  the  same  conditions  '*  as 
if  his  claim  had  been  rejected.  But  it  is  to  be  noted  that  the  forty  days  allowed 
to  the  claimant  for  giving  notice  in  case  his  claim  is  rejected,  and  the  forty  days 
allowed  to  the  executor  for  giving  notice  in  case  the  claim  is  allowed,  commence 
at  the  same  time ;  that  is,  at  the  time  the  report  id  received.  If,  therefore,  notice 
be  required  from  the  claimant,  in  case  ills  claim  is  allowed  and  afterward  stricken 
out,  it  will  follow  that  the  time  for  giving  such  notice  runs  out  at  the  same  time 
with  the  time  allowed  to  the  executor  in  which  to  give  notice  of  his  objection  to 
the  claim.  The  executor  might  delay  his  notice  until  the  last  moment  of  the 
allotted  time,  and  thus  prevent  any  notice  and  suit  by  the  claimant.  The  statute 
thus  interpreted  would  require  a  notice  from  the  claimant  and,  at  the  same  time, 
leave  no  time  within  which  it  could  be  given. 

It  is,  perhaps,  somewhat  difficult  to  say  what  are  the  conditions  referred  to  and 
prescribed  by  the  last  clause  of  the  fifteenth  section  ;  but  we  think  it  clear  that 
they  do  not  include  a  notice  which  the  executor  by  his  own  action  may  make  it 
impossible  to  give.     The  exceptions  must  be  sustained. 

Exceptions  sustained. 


New  Shoreham  v.  Ball. 
November  22,  1884. 

Municipal  Corporation  —  Titlb  bt  Advbbsb  Possbssion  —  Intbrruption. 

In  ejectmentwhereia  the  plaintiff*  A  title  rested  on  possession  for  more  than  twenty  years, 
the  locus  was  a  long,  sandy  waste  along  the  seashore,  and  the  defendants  were  mere  in- 
truders. The  plaintiff,  a  municipal  corporation,  had  by  vote  let  the  locus  year  by  year 
from  1829  to  1875.  The  court  instructed  the  jury  that  to  show  title  the  town  must 
prove  open,  adverse  actual  and  exclusive  possession  for  twenty  continuous  years,  and 
**  that  the  votes,  though  thejr  were  evidence  of  a  claim  of  right  on  the  part  of  the  town, 
were  not  sufficient  to  prove  title  by  possession  unless  the  lessees  took  actual  possession 
under  them,  that  it  was  not  necessary  for  the  plaintiff  town  to  show  that  the  posses- 
sion of  its  lessees  was  continuous  in  the  sense  of  their  being  on  the  premises  all  the 
time,  and  that  if  the  lessees  were  in  possession  of  any  part  of  said  East  Beach  (the 
locus)  under  the  votes  it  might  be  considered  that  they  were  in  possession  of  the  whole 
for  the  purpose  of  acquiring  title  by  possession  by  the  town." 

Ileldf  that  the  instruction  in  the  circumstances  contained  no  error  entitling  the  defendants 
to  a  new  trial. 

Passage  over  the  locw  6y  the  inhabitants  of  the  town  to  get  sea  weed  or  sand,  or  use 
thereof  ?or  temporary  deposit  of  sea  weed,  would  not  amount  to  an  interruption  of  the 
possession. 

There  being  evidence  to  show  that  the  locus  was  known  as  the  East  Beach, 

Bidd,  that  it  was  for  the  jury  to  determine  whether  or  not  the  town  let  the  locus  by  that 
name. 

Defendants*  petition  for  a  new  trial. 

William  P.  Sheffield  cfc  William  P.  Sheffield,  Jr.,  for  plaintiff.  WiUiam  R  Slocum 
ik  Nicholas  Van  Slyek,  for  defendant. 

DuRPBB,  C.  J.  This  is  a  petition  for  the  new  trial  of  an  action  of  ejectment  in 
which  the  plaintiff,  the  town  of  New  Shoreham,  recovered  a  verdict  against  the 
defendants,  who  are  the  petitioners.  The  new  trial  is  asked  because,  as  alleged, 
the  court  erred  in  certain  ruling  and  instructions  given  at  the  trial  and  in  refus- 
ing certain  rulings  and  instructions  requested  by  the  defendants. 

The  town  in  proof  of  title  adduced  evidence  of  possession  for  more  than  twenty 
years.  It  appeared,  however,  that  the  premises  were  not  used  for  municipal  pur- 
poses, but  were  part  of  a  larger  tract  which  was  for  the  most  of  the  time  in  the 
occupation  of  tenants  of  the  town.  The  defendants  contended  that  the  town  could 
not  acquire  title  by  possession  fgr  any  other  than  municipal  purposes,  and  requested 
the  court  so  to  charge,  but  the  court  refused  so  to  charge  and  they  excepted.  The 
cases  cited  in  support  of  the  exceptions  do  not  go  to  the  point  that  a  town  can- 
not acquire  land  by  possession  for  other  than  municipal  purposes,  but  only 
to  the  point  that  it  is  vltra  vires  for  a  town  to  purchase  land  for  other 
than  such  purposes.    We  think  this  is  quite  a  different  proposition ;  for  a  town 
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cannot  purchase  land  without  expending  its  moneys,  and  it  has  no  right  to  ex- 
pend its  moneys,  raised  by  taxation  or  otherwise  for  municipal  purposes,  for  other 
purposes.  The  acquirement ^of  land  by  possession  does  not  involve  an- expendi- 
ture any  more  than  does  the  acquirement  of  land  by  deed  or  devise,  and  it  has 
been  decided  that  a  gift  or  devise  of  land  to  a  town  is  good,  even  though  the 
land  be  given  or  devised  in  general  terms,  and  be  accepted  without  any  intent  to 
use  it  directly  for  municipal  purposes.  InhahitanU  of  Worcester  v.  Eaton^  13  Mass. 
371;  Sargent  v.  Cornish^  54  N.  H.  18;  Dillon  on  Municipal  Corporations,  §  437. 
Land  so  given,  even  when  not  wanted  for  municipal  purposes,  may  be  applied  by 
sale  or  lease  to  the  alleviation  of  municipal  burdeiis.  It  is  not  necessary  to  sup- 
pose that  the  possession'  here,  which  was  maintained  under  a  claim  of  right,  be- 
gan otherwise  than  rightfully,  Indeed  the  cases  hold  that  if  land  be  acquired 
ultra  vires  by  a  corporation,  the  title  passes,  nevertheless,  and  cannot  be  collater- 
ally impeached.  Chambers  v.  City  of  St,  Louis^  29  Mo.  543 ;  Bairow  v.  Nashville 
and  CharlotU  T,  (7.,  9  Humph.  804;  Davis  v.  Old  Colony  Railroad^  131  Mass.  258; 
Jones  V.  Hctbersham^  107  U.  S.  174.  We  do  not  think  the  defendants  are  enti- 
tled to  a  new  trial  on  the  ground  first  assigned. 

The  second  ground  assigned  for  a  new  trial,  is  the  refusal  of  the  court  to  give 
certain  instructions  requested  by  the  defendants,  without  qualifying  them.  The 
plaintiffs  testimony  tended  to  show  that  the  demanded  premises  were  part  of  a 
strip  of  uninclosed  land,  a  mile  and  a  lialf  in  length  from  north  to  south,  lying 
between  an  ancient  highway  or  driftway  and  the  seasliore  and  bounding  east  on 
the  seashore ;  that  this  strip  was  called  the  East  Beach ;  that  the  town  had  been 
in  the  habit  of  letting  it  by  vote  year  by  year,  from  1829  to  1875,  sometimes  for 
pasturage  and  sometimes  for  other  purposes,  and  that  the  lessees  had  entered  iipon 
said  strip  under  these  votes  and  jased  it  for  the  purposes  for  which  it  had  been 
let  to  them.  The  court  instructed  the  jury  that  in  order  to  show  title  the  plain- 
tiff town  must  prove  that  it  had  been  in  the  open  adverse  actual  and  exclusive 
possession  for  the  period  of  twenty  years  continuously,  and  that  the  votes,  though 
they  were  evidence  of  a  claim  of  right  on  the  part  of  the  town,  were  not  suffi- 
cent  to  prove  title  by  possession,  unless  the  lessees  took  actual  possession  under 
them.  The  court,  however,  added  that  it  was  not  necessary  for  the  plaintiff  town 
to  show  that  the  possession  of  its  lessees  was  continuous  in  the  sense  of  tlieir  being 
on  the  premises  all  the  time,  and  that  if  the  lessees  were  in  possession  of  any  part 
of  said  East  Beach  under  the  votes,  it  might  be  considered  that  they  were  in  pos- 
session of  the  whole  for  the  purpose  of  acquiring  title  by  possession  by  the  town. 

The  point  particularly  pressed  by  the  defendants  is  this,  that  the  court  erred  in 
instructing  the  jury  that  **if  the  lessees  were  in  possession  of  any  part  of  said 
East  Beach,  under  the  votes,  it  might  bo  considered  that  they  were  m  possession 
of  the  whole  for  the  purpose  of  acquiring  title  for  the  town."  The  cases  cit-ed  by 
the  defendants  go  to  show  that  as  against  the  legal  owner  no  one  can  acquire 
title  by  possession  to  an  entire  tract  of  land  by  merely  entering  into  possession 
of  and  occupying  a  part  of  it,  unless  he  enters  and  occupies,  under  a  deed  or 
some  other  writing  which  purports  to  give  him  title  to  the  whole.  There  are 
cases,  however,  which  hold  that  to  constitute  an  actual  possession  it  is  enough 
if  the  demanded  premises  are  used  and  occupied  as  they  are  fitted  from  their 
nature  to  be  used  and  occupied.  Ewing  v.  Burnet^  11  Pet.  41;  Cass  v.  Rich- 
ardson, 2  Cold.  28;  Ford  v.  WUson,  85  Miss.  490.  The  case  here,  finds  that  the 
strip  of  land  called,  as  the  plaintiff's  witnesses  testified,  East  Beach,  which 
included  the  demanded  premises,  was  nothing  but  an  open,  sandy  waste,  on 
which  grew  a  little  scanty  herbage  fit  for  pasturage,  not  worth  fencing.  It  ap- 
pears that  cattle  were  once  seen  on  the  demanded  premises,  and  it  would  seem 
that  they  might  have  gone  there,  or  any  where  else  on  the  East  Beach,  whenever 
they  were  on  the  East  Beach,  if  there  had  been  any  thing  to  attract  them.  The 
case  also  finds,  that  the  East  Beach  was  let  year  after  year  by  vote  in  open  town 
meeting;  so  that  though  the  occupation  was  not  under  deed  it  was  as  notorious 
and  well  defined  as  if  it  had  been.  The  case,  therefore,  though  it  may  not  be 
within  the  letter,  is  within  the  spirit  of  the  authorities ;  and  it  might  well  be 
argued  that  the  publicity  of  the  possession  was  such  that  no  deed  or  fences 
were  necessary  to  make  it  effective  even  as  against  a  legal  owner.    But,  how- 
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ever  that  may  be,  the  rule  which  prevails  as  against  the  legal  owner  is  not  the 
rule  which  governs  in  the  case  of,  a  mere  intruder ;  &s  asrainst  a  mere  intruder 
proof  of  prior  possession,  for  however  short  a  period,  affords  a  presumption  of 
ownership,  which  according  to  some  of  the  cases  U  sufficient,  and,  according  to 
the  cases  most  favorable  to  the  defendants,  is  sufficient  unless  rebutted.  Doe 
dsm,  Hughes  Y.  Dyeball,  3  Car.  &P.  610;  Asher  y .WhUehcky  L.  R.,  1  Q.  B.  Div.  1; 
Davism  v.  Gent,  1  Hurl.  &  N.  744;  Doe  dem.  Bard  v.  BurtoUy  16  Q.  B.  807;  Na{fle 
V.  Shea,  L  R.,  8  C.  L.  224 ;  Anderson  v.  MeUar,  56  Ala.  621 ;  Smith  v.  LarUlard,  10 
Johns.  888,  856.  As  agaiust  an  intruder,  too,  the  rule  in  regard  to  the  pos- 
session is  less  exacting,  and  it  has  been  held  that  the  exercise  of  the  ordinary 
control  and  dominion,  even  though  it  might  not  be  of  such  a  character  that  it 
would  ripen  into  title  as  against  the  legal  owner,  would  prevail  against  a  stranger. 
Hunter  v.  StaHn,  26  Hun,  529.  This  is  good  sense  as  well  as  good  law.  The 
petition  here  does  not  show  any  title  in  the  defendants.  It  is  true  it  alleges  that 
the  defendants,  or  those  under  whom  they  claim,  in  common  with  the  other 
inhabitants  of  the  town,  had  passed  over  the  open  strip  which  includes  the  de- 
manded premises,  at  pleasure  and  had  used  said  strip  as  a  place  of  temporary 
deposit  for  sea  weed  gathered  on  the  adjacent  beach,  but  it  does  not  allege  that 
they  bad  so  used  the  demanded  premises.  It  alleges  that  they  had  never  been 
excluded  from  any  use  and  occupation  they  had  seen  fit  to  exercise  in  the  de- 
manded premises;  but  it  does  not  allege  that  they  had  ever  seen  fit  to  exercise 
any  use  or  occupation  there;  on  the  contrary  the  jury,  under  the  charge  of  the 
court,  must  have  found  that  for  a  period  of  twenty  years  prior  to  the  occupation 
which  caused  this  action,  they  were  not  in  possession,  if  m  possession  at  all,  in 
any  other  manner  than  by  going  upon  it,  in  common  with  other  inhabitants,  to 
jet  sea  weed  or  sand,  or  by  using  it  as  a  temporary  tipping  place  for  sea  weed, 
f  we  go  beyond  the  petition  and  consult  the  documents  filed  with  it  and  used 
at  the  hearing,  we  find  that  in  1861  certain  parties  conveyed  Xo  Richmond  B. 
Negus  two  acres  of  land,  bounding  it  east  by  the  road  before  mentioned ;  that  in 
1878  Nathan  C.  Dodge  conveyed  five  adjoining  acres  of  land  to  said  Negus,  bounding 
it  east  by  said  road,  and  that  on  May  1, 1888,  Negus  conveyed  said  seven  acres  to 
Edward  E.  Pettee,  who  conveyed  them  to  the  defendants,  and  that  in  their  con- 
veyances the  eastern  boundary  given  was  not  said  road,  but  **  the  beach,  **  the  East 
Beach, ^^  and  '*  the  East  Beach  so-called.^'  It  thus  appears  that  the  deed  to  Negus 
actually  excludes  the  demanded  premises,  and  that  it  is  only  under  the  deeds  from 
Negus  and  Pettee  that  the  defendants  can  find  the  slightest  pretext  for  their 
claim.  But  as  there  is  no  proof  that  Negus  or  Pettee  was  ever  in  possession  of 
the  demanded  premises,  claiming  them  as  his  own,  their  deeds  convey  no  title  to 
them,  and  consequently  the  defendants  can  bo  regarded  only  as  mere  intruders  or 
trespassers,  and  even  if  Negus  or  Pettee  had  ever  been  in  possession  they  could 
not  DC  regarded  as  the  legal  owners.  On  the  other  hand  we  find  the  town,  as 
long  ago  as  1765,  voting  to  lot  the  East  Beach,  and  though  an  interval  ensued  in 
which  no  votes  to  let  appear,  we  find  that  in  1829  the  letting  was  resumed  and 
continued  until  1875,  the  said  East  Beach  being  treated  all  the  time  as  a  single 
tract  or  parcel  of  land.  We  think,  therefore,  that  the  instruction  here  complained 
of  contained  no  error  which  will  entitle  the  defendants  to  a  new  trial. 

We  do  not  think  a  new  trial  should  be  granted  on  the  other  ffrounds  assigned. 
We  think  the  testimony  going  to  show  that  the  strip  of  land  between  the  road 
and  sea  shore,  including  the  demanded  premises,  was  called  **  the  East  Beach  *' 
was  properly  admitted ;  for  though  the  strip  was  not  a  beach,  technically  speak- 
ing, it  might  nevertheless  be  called  *  *  the  East  Beach, "  and  if  we  are  going  to  do 
justice  we  cannot  confine  ourselves  pedantically  to  our  lexicons.  In  this  State 
the  beaches  belong  to  the  State  and  cannot  be  let  by  the  towns.  The  moment  it 
appeared  that  the  strip  was  called  the  East  Beach,  it  was  for  the  jury  to  say 
whether  it  was  not  let  by  the  town  under  that  designation.  We  also  think  that 
the  court  did  not  eiT  in  telling  the  jury  that  a  mere  going  on  the  East  Beach  by 
the  inhabitants  of  the  town  for  sea  weed  or  sand,  or  the  use  of  it  for  the  temporary 
deposit  of  sea  weed,  would  not  amount  to  an  interruption  of  the  possession.  An 
entry  to  amount  to  an  interruption,  even  if  we  regard  the  case  as  a  case  of  adverse 
possession,  must  be  an  entry  by  the  owner  for  Uie  purpose  of  interrupting  the 
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possession.  Hmderson  v.  Griffin^  6  Pet.  151,  158.  The  entry  must  bear  on  the 
face  of  it  an  intent  to  resume  possession.  Altemas  v.  Campbell^  9  Watts,  28 ; 
IloUinahead  v.  Nauman,  45  Pa.  St.  140.  Nothing  is  more  common  in  Rhode  Island 
than  for  people  to  cross  land  lying  along  the  bay  to  get  to  and  from  the  shore, 
and  it  would  hardly  be  possible  for  any  occupant  of  such  land  to  prove  title  by 
adverse  possession,  if  such  crossings  would  suffice  to  interrupt  it.  We  decide, 
therefore,  without  considering  some  other  points  more  in  detail,  that  a  new  trial 
must  be  denied  and  the  petition  dismissed. 
Petition  dismissed. 


Kbach,  Receiver,  t>.  Chadwick. 

December  2,  1884. 

Patent  —  KscinrBR  —  Assignment. 

A  receiver  of  an  insolvent  debtor,  appointed  under  Pub.  Stat.  R.  I.,  chap.  2S7,  %  18,  is  en- 
titled to  a  patent  right  belonging  to  the  debtor,  and  the  court  may  order  the  debtor  to 
assign  the  same  to  the  receiver. 

Petition  for  an  order  of  the  court. 

The  petitioner  was  by  a  decree  of  this  court  entered  October  25,  1884,  appointed 
receiver  of  the  property  of  Chadwick  &  Lester,  an  insolvent  copartnership,  under 
Pub.  Stat.  R.  I.,  chap.  237,  §  13,  which  is  as  follows: 

"  §  13.  Whenever  any  debtor,  beinff  insolvent,  shall  do  any  act  or  make  any  con- 
veyance whereby  any  one  of  his  creditors  shall  obtain  a  preference  over  any  other 
of  his  creditors,  or  omit  to  do  any  act  which  he  might  lawfully  do  to  prevent  one 
of  his  creditors  from  obtaining  a  preference  over  his  other  creditors,  contrary  to 
the  intent  of  this  chapter,  any  one  or  more  of  his  creditors  holding  not  less  than 
one-fifth  of  the  debts  in  amount  of  such  debtor  may  ^le  a  petition  in  equity  in 
the  supreme  court  in  the  county  where  such  debtor  resides,  but  which  may  be 
heard  in  any  county,  and  after  notice  to  the  debtor  and  to  the  creditors  sought 
to  be  preferred,  <Sf  the  time  and  place  of  hearing  thereon,  the  court  sitting  in 
bane  shall  proceed  summarily  to  hear  the  parties,  and  if  it  shall  appear  to  the 
court  that  such  debtor  is  insolvent  and  has  been  giving  or  is  about  to  give  a  pref- 
erence to  any  of  his  creditors  over  others  of  such  creditors,  the  court  shall  appoint, 
from  the  nominations  by  the  creditors,  a  receiver,  who  shall  take  possession  of  all 
the  property,  evidences  of  property,  books,  papers,  debts,  choses  in  action  and 
estate  of  every  kind  of  the  debtor,  including  estate  and  property  attached  or 
levied  on,  within  sixty  days  prior  to  the  filing  of  said  petition  and  remaining  un- 
sold as  aforesaid,  and  including  also  all  estate  and  property  theretofore  conveyed 
by  such  debtor  in  fraud  of  the  rights  of  creditors  or  in  violation  of  the  provis- 
ions of  this  chapter,  but  excepting  so  much  of  said  estate  and  property  other  than 
debts  secured  by  bills  of  exchange  or  negotiable  promissory  notes  as  is  or  shall  be 
exempted  from  attachment  by  law,  and  convert  the  same  into  money,  and  mar- 
shal and  distribute  the  same  amon^  the  several  creditors  of  the  insolvent,  whether 
their  claims  are  due  or  to  become  due,  who  shall  come  in  and  prove  their  respect- 
ive claims  within  such  time  and  in  such  manner  as  the  court  shall  direct,  and 
the  court  shall  order  such  debtor  to  file  a  schedule  of  his  debts  and  to  whom  due, 
and  of  his  property,  and  to  do  whatever  may  be  necessary  and  proper  to  carry 
this  chapter  into  effect,  and  all  proceedings  therein  or  thereunder  shall  be  in  ac- 
cordance with  the  course  of  equity  and  such  as  the  court  shall  by  general  rule  or 
by  special  order  prescribe," 

November  29,  1884,  the  receiver  filed  his  petition  stating  that  Chadwick  <& 
Lester  owned  cei*tain  patent  rights  under  the  laws  of  the  United  States  which 
they  refused  to  transfer  to  the  receiver  unless  ordered  by  the  court,  and  praying 
for  an  order  requiring  an  immediate  transfer. 

RolUn  Mathewion^  for  petitioner.  Stephen  A,  Cooke,  Jr.,  d  Louis  L.  AngeU, 
contra. 

Pek  Cubiam.  The  receiver  of  an  insolvent  debtor  under  Pub.  Stat.  R.  I.,  chap. 
237,  5  18,  is  required  to  **  take  possession  of  all  the  property,  evidences  of  prop- 
Voi*  I.  — 3 
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exchange  and  negotiable  promisaory  notes  as  is  or  shall  be  exempted  : 
ment  by  law."  We  think  the  receiver  is  entitled  by  this  langiiage  to  a  patent 
right  belonging  to  the  debtor.  We  do  not  think  a  patent  right  is  within  the  ex- 
ception ;  for  though  not  liable  to  attachment,  on  account  of  its  intangible  or  in- 
corporeal character,  it  is  not  ** exempted  from  attachment  by  law,"  within  the 
meaning  of  the  statute.  The  exemption  meant  is  exemption  by  statute.  The 
phrase  '*  except  what  is  exempted  (or  exempt)  from  attachment  by  law ''  is  used, 
and  has  long  oeen  used,  in  the  assignment,  oath  and  certificate  prescribed  in  the 

Provisions  K)r  the  relief  of  poor  debtors,  and  it  has  always,  so  far  as  we  know, 
een  construed  as  coverinff  only  statutory  exemptions. 

The  court  is  authorized  by  section  18  to  order  the  debtor  **to  do  whatever  may 
be  necessary  and  proper  to  carry  this  chapter  into  efl^ect,  and  all  proceedings 
therein  or  thereunder  shall  be  in  accordance  with  the  course  of  equity."  The 
court,  is  therefore,  empowered  to  order  the  debtor  to  convey  the  patent  right  to 
the  receiver,  if  such  conveyance  is  necessary  and  proper  to  give  the  receiver  full 
dominion  over  it.  In  Ashcroft  v.  Walworth^  1  Holmes,  152,  it  was  decided  in  the 
circuit  court,  Sheplet,  J.,  delivering  judgment,  that  the  legal  title  in  a  patent 
right  belonging  to  an  insolvent  debtor  did  not  pass  to  his  assignee  in  insolvency 
by  the  assignment  made  by  a  judge  of  probate  and  insolvency  under  the  insol- 
vency law  in  Massachusetts,  though  the  assignee  was  entitled  to  the  patent  right 
under  the  law  and  could  compel  an  assignment  by  the  debtor.  The  ground  of 
the  decision  is  that  the  act  of  congress  requires  that  the  assignment  shall  be  by 
an  instrument  in  writing,  to  be  recorded  in  the  patent  office.  The  decision  of 
the  supreme  court  of  the  United  States  in  Ager  v.  Murray ^  105  U.  S.126,  seems 
to  import  that  the  instrument  in  writing  may  be  made  by  some  person  appointed 
for  that  purpose  by  the  court.  Even  if  that  be  so  we  do  not  think  it  will  prevent 
our  requiring  the  assignment  from  the  debtor.  Let  a  decree  be  entered  direct- 
ing a  conveyance  or  assignment  as  prayed. 


BUBDICK  C.  BURDICK. 

December  15, 1884. 

A  conveyance  by  A.  of  land  in  the  adverse  possession  of  B.  is  ineffectnal  to  pass  title. 

Exceptions  to  the  court  of  common  pleas. 

Nathan  F.  Dixon,  for  plaintiffs  ;  A,  B.  Crafts,  for  defendants. 

Pbk  Curiam.  The  exceptions  are  not  entirely  explicit,  but,  as  we  understand 
them,  the  purport  of  them  is  this,  that  the  court  below  found  as  a  matter  of  fact 
that  the  land  in  suit  was  in  the  adverse  possession  of  the  defendants  at  the  time 
the  deed  from  Horatio  N.  Kenyon,  under  which  the  plaintiffs  claimed  title  to 
it,  was  executed,  and  thereupon  decided  that  the  deed  was  ineffectual  to  pass  the 
legal  title.  The  decision  was  in  accordance  with  the  law  as  it  has  been  frequently 
recognized  by  this  court.  Capipbell  v.  The  Point  St.  Iron  WorkSy  12  R  I.  452. 
The  statute,  Pub.  Stat.  R  I.,  chap.  214,  §  47,  does  not  affect  the  question.  It  sim- 
ply relieves  a  plaintiff  in  ejectment  or  trespass  and  ejectment,  who  is  entitled  to 
sueh  estate  as  he  claims  and  has  a  right  of  entry,  from  the  necessity  of  proving  an 
actual  entry  in  certain  cases  in  which,  without  the  statute,  he  would  have  had  to 
prove  it  in  order  to  recover.  McOann  v.  Rathbone,  8  R  I.  297;  Steams  v.  Harris, 
8  Allen,  697 ;  Barry  v.  Adams,  8  id.  493. 

Exceptions  oveiTuled. 
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Greene  v.  Dispbau. 

December  20,  1884. 

CoBPOBATB  Stock  —  Rbdbmption  —  Bill  Not  MAnrTAiKABLB. 

A.  transferred  to  B.  certain  corporate  stock  vesting  the  legal  title  in  B.,  who  held  it  as  a 

chattel  mortgage.    After  default  by  A.  in  the  conditions  of  the  mortgage  and  after  B. 

had,  subsequent  to  such  default,  held  and  treated  the  stock  as  his  own  for  more  than 

six  years,  A.  filed  a  bill  in  equity  to  redeem. 
Jleldf  that  the  bill  could  not  be  sustained. 

Bill  in  equity  to  redeem  certain  corporate  stock. 

Charles  E,  Gorman,  for  complainant.     Edwin  Metcalf,  for  respondent. 

DuRPBE,  C.  J.  This  is  a  bill  to  redeem  sixty-five  shares  of  the  capital  stock  of 
the  .American  Ship  Windlass  Company,  of  the  par  value  $100  per  share,  which, 
on  July  15,  1874,  were  transferred  by  the  trustees  of  Joseph  P.  Manton,  the  com- 
plainant's assignor,  to  the  defendant  as  security  for  a  promissory  note  for  $5,000, 
indorsed  by  the  defendant  and  negotiated  at  bank  for  Manton's  accommodation. 
The  stock  was  transferred  to  the  defendant,  absolutely  in  form,  on  the  company's 
transfer  book,  and  a  certificate  of  ownership  was  issued  to  him.  He  gave  Manton, 
however,  a  receipt  in  writing  wherein  he  agreed  to  renew  his  indorsement  from 
time  to  time  so  as  to  enable  Manton  to  carry  the  loan  for  one  year,  and  wherein 
he  further  agreed  that  upon  payment  of  the  note  by  Manton  and  release  of  himself 
from  liability  at  the  end  of  the  year,  but  not  otherwise,  he  would  re-transfer  said 
sixty-five  shares  to  Manton.  The  note  was  given  for  four  months  and  was  renewed 
for  four  months  from  time  to  time,  with  the  defendant's  indorsement,  until  Novem- 
ber 25,  1875.  The  renewal  note  of  November  25  matured  in  the  spring  of  1876, 
and,  the  defendant  being  absent  from  the  State,  was  dishonored.  The  defendant 
on  his  return,  on  June  19,  1876,  took  up  the  note,  paying  it  in  full  with  interest 
and  notarial  expenses.  The  defendant  testifies  that  soon  after  this  Manton  agreed 
with  him  that  he,  should  have  the  shares,  then  worth  less  than  par,  for  payment 
and  accordingly  surrendered  the  receipt  to  him  and  he  destroyed  it.  Manton 
denies  this,  and  testifies  that  he  simply  agreed  to  let  the  defendant  pledge  the 
stock  as  security  for  a  loan  which  the  defendant  was  anxious  to  obtain,  and  that 
he  cannot  produce  the  receipt  because  it  was  among  the  contents  of  a  box  which 
has  been  stolen.  The  defendant  is  coiToborated  not  only  by  the  fact  that  he  has 
ever  since  held  the  stock,  voted  on  it  and  received  the  dividends,  but  also  by  the 
testimony  of  two  witnesses,  one  testifying  that  in  th«  fall  of  1876,  when  the  cor- 
poration was  on  the  eve  of  an  election,  Manton  repeatealy  told  him  that  he,  Manton, 
had  no  claim  on  the  stock,  and  the  other  testifying  that  at  a  later  election  Manton 
told  him  that  he,  Manton,  had  no  claim  on  the  stock ;  whereas  Manton  is  corrob- 
orated by  only  one  witness  who  testifies  that  in  1881  the  defendant  told  him  that 
he  took  the  stock  for  security,  and,  being  pressed,  further  testified,  rather  vaguely, 
that  he  imderstood  the  defendant  to  say  or  mean  that  he  was  still  holding  it  as 
security.  The  testimony  seems  to  preponderate  in  favor  of  the  defendant.  But, 
however  that  may  be,  there  is  no  evidence  except  the  testimony  of  the  last-men- 
tioned witness,  which,  being  contradicted  by  the  defendant,  cannot  be  trusted, 
that  the  defendant  has  recognized  any  right  in  Manton  or  treated  the  stock  other- 
wise than  as  his  own  since  June  or  July,  1876,  a  period  of  more  than  six  years 
before  this  suit,  which  was  begun  December  9,  1882.  The  defendant  contends 
that  in  these  circumstances  the  right  to  redeem  has  expired  or  has  been  lost  by 
laeheSy  limitation  or  estoppel. 

We  are  very  clear  that  the  transfer  of  the  sixty-five  shares  vested  the  legal  title 
in  the  defendant  and  that  it  must,  therefore,  be  regarded,  not  as  a  mere  pledge,  but 
as  a  chattel  mortgage.  Jones  Mortg.,  §  4.  As  a  mortgage  it  became  irredeemable 
at  law  sixty  days  after  default  under  tlie  statute.    Pub.  Stat.  R.  I.,  chap.  176,§  11.* 

♦  As  follows : 

§  11.  Whenever  the  condition  of  any  mortgage  or  personal  property  has  been  broken  the 
inortgajgor  or  any  person  lawfully  claiming  or  holding  under  him  may  redeem  the  same  at  any 
time  within  sixty  days  thereafter, unless  the  property  shall  in  the  meantime  have  been  sold,  in 
parsaance  ol  the  contract  between  the  parties. 
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The  statute,  however,  contemplate^  that  the  mortgage  may  be  redeemable  in 
equity  after  it  ceases  to  be  redeemable  at  law.  Pub.  Stat.  R.  I.,  chap.  176,  §-13,* 
and  chap.  223,  §  4.t 

The  complainant  contends  that  the  right  in  equity  continues  indefinitely  unless 
the  mortgage  is  foreclosed  by  sale  or  otherwise.  This  view  may  be  supported  by 
a  few  dicta,  but  the  general  current  of  decision  is  against  it.  Undoubtedly  the 
right  in  equity  will  continue  as  long  as  the  mortgagee  continues  to  recognize  the 
mortgage  as  subsisting  ;  but  when  the  mortgagee,  having  possession,  ceases,  after 
default,  to  recognize  the  mortgage  as  subsisting  and  deals  with  the  property  as  his 
own,  it  is,  according  to  the  great  preponderance  of  authority,  for  the  mortgagor, 
if  he  wishes  to  redeem,  to  bring  his  suit  to  redeem  within  a  reasonable  time.  As 
to  what  is  a  reasonable  time,  the  cases  are  not  very  clear.  Mr.  Jones,  in  his 
treatise  on  Chattel  Mortgages,  says  that  "  reasonable  time  may  well  be  determined 
by  analogy  to  the  statute  of  limitations  applicable  to  actions  at  law  for  the  recovery 
of  personal  property."  Jones  on  Chat.  Mortg.^  §  687.  The  time  within  which  a 
real  property  mortgage  may  be  redeemed  is  limited  to  twenty  years,  after  the 
mortgagee  in  possession  ceases  to  recognize  the  mortgage  as  subsisting,  from 
analogy  to  the  statute  of  possessions.  If  in  like  manner  we  deteimine  the  time 
for  chattel  mortgages  from  analogy  to  the  statute  of  limitations  of  personal  actions, 
the  right  to  redeem  will  cease  at  the  expiration  of  six  years.  This  has  been 
adopted  as  the  rule  in  Alabama  (ffumphres  v.  Terrell^  1  Ala.  650 ;  Byrd  v.  McDanid, 
83  id.  18);  and  is  recognized  as  a  proper  rule  in  Missouri.  Perry  v.  (Jraig,  3 
Mo.  516.  Evidently  twenty  years  is  unreasonably  long ;  for  personal  property  is 
not  permanent  and  indestructible  like  real  estate,  but  ordinarily  it  is  movable, 
liable  to  be  lost,  perishable  from  use  or  time,  and  even  when  it  consists  of  shares 
of  stock,  subject  to  great  fluctuations  in  value.  If  six  years  is  long  enough  for  an 
action  at  law,  when  personal  property  belonging  to  one  person  has  been  appropri- 
ated by  another,  we  see  no  reason  why,  in  the  ab.«ence  of  fraud  or  some  other 
special  ground  of  equitable  relief,  six  years  is  not  likewise  long  enough  for  the 
institution  of  a  suit  to  redeem  a  chattel  mortgage,  when  the  mortgagee  in  pos- 
session, having  an  absolute  title  at  law,  ceases  to  recognize  any  right  in  the  mort- 
gagor and  treats  the  property  as  his  own.  Indeed  it  is  diflScult  to  see  why,  in 
such  a  case,  equity  should  not  follow  the  law  and  hold  the  mortgage  irredeemable 
at  the  end  of  sixty  days  after  default.  In  the  case  at  bar  the  mortgage, 
construing  it  as  favorably  as  possible  for  Manton,  ceased  to  be  redeemable  at  law 
considerably  more  than  six  years  ago.  There  is  no  evidence,  satisfactory  to  us, 
that  the  defendant  has,  during  this  period,  ever  recognized  the  mortgage  as  sub- 
sisting. The  statute  of  limitations  has  run  against  any  claim  which  he  has  for 
the  payment  of  the  mortgage  note.  There  is  no  reason  to  believe  that  any  suit  to 
redeem  the  sixty -five  shares  would  ever  have  been  brought  if  they  had  not  greatly 
risen  in  value.  It  would  be  unreasonable,  in  our  opinion,  to  permit  a  redemption 
under  such  circumstances  after  such  a  lapse  of  time.  The  bill  must  be  dismissed 
with  costs. 

Decree  accordingly. 

*  As  follows : 

S  18.  Any  person  entitled  in  equity  to  redeem  any.  mortgaged  property,  whether  real  pr 
personal,  may  prefer  a  bill  to  redeem'tbe  same  to  the  supreme  coart  in  the  county  in  which 
the  real  estate  sought  to  be  redeemed  is  situated  or  in  which  the  mortgagor  of  personal  prop- 
erty may  reside  if  in  this  State,  and  if  not,  then  in  any  county  in  this  State,  which  bill  may  be 
heard,  tried  and  determined  by  said  court,  according  to  the  usages  in  chancery  and  the  prin- 
ciples ot  equity. 

t  As  follows : 

$  4.  Personal  estate,  when  mortgaged  and  in  the  possession  of  the  mortgagor  and  while  the 
same  is  redeemable  either  at  law  or  in  equity,  may  be  levied  on  by  execution  against  the  mort- 
gagor in  the  same  manner  as  on  his  personal  estate. 
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Place  v,  Merrill. 

December  20,  1884. 

In  an  action  for  false  warranty,  whether  it  be  assumpsit  or  case  in  tort,  a  sdetUer  need 
not  be  averred  bj  the  plaintiff ;  and  if  averred,  need  not  be  proved. 

Exceptions  to  the  court  of  common  pleas. 

Edward  D.  Bcusetty  for  plaintiff.  JSugh  J,  Carroll  <§  Patrick  H,  MulhoUandj 
for  defendant. 

BuRFBB,  C.  J.  This  is  case  in  tort  for  a  false  warranty  in  the  sale  of  a  horse, 
the  horse  being  warranted  sound  and  free  from  disease.  The  declaration  alleges 
that  the  defendant  made  the  warranty  deceitfully,  knowing  that  the  horse  was 
diseased.  The  question  raised  by  the  exceptions  is,  whether  the  plaintiff  is  en- 
titled to  recover  without  proof  that  the  defendant  knew  the  horse  to  be  diseased. 
We  think  he  is  on  authority.  An  action  on  the  case  sounding  in  tort  was  the  old 
remedy  for  a  false  warranty.  In  WiUiamison  v.  Allison^  2  East,  446,  decided  in 
1802,  Lord  Ellenborouoh  said  that  the  remedy  by  asmmpHt  *'  had  not  prevailed 
generally  above  forty  years."  In  Sttuirt  v.  WUkijiSy  1  Doug.  18,  decided  in  1778, 
Lord  Mansfield  regarded  asmmpHt  as  a  novelty  and  hesitated  to  sanction  it.  It 
is  now  well  settled  that  either  assumpsit  or  case  in  tort  is  maintainable.  It  is  also 
well  settled  that  no  scienter  need  be  averred  either  in  assumpsit  or  tort,  and  that  if 
averred,  being  unnecessary,  it  need  not  be  proved.  WilUamson  v.  Allison^  supra; 
Gresham  v.  P^tan,  2  Car.  (fc  P.  540;  Brown  v.  Edgington,  2  M.  &  G.  279;  Holman 
V.  Dordf  12  Barb.  336;  Howe  v.  Fort^  4  Blackf.  293;  Trice  v.  Cochran,  8  Gratt. 
442;  Lassitery.  Ward,  Hired.  US;  Tyrev,  Ca?«<9y,  4Harr.(Del.)425;  Schuchardt 
V.  Aliens,  1  Wall.  359.  See,  also,  Burgess  v.  Wilkinson,  13  R.  I.  646.  The  defend- 
ant refers  to  Pierce  v.  Gar^,  87  Wis.  282,  and  &wemey  v.  Vroman,  18  Reporter,  447, 
two  Wisconsin  cases,  in  which  it  was  held  that  in  tort  the  scienter  must  be  alleged 
and  proved.  The  reasoning  of  the  court  in  those  cases  is  very  cogent,  but  the 
decisions  are  counter  to  a  long  and  authoritative  line  of  precedents,  which  we 
think  must  be  held  to  have  established  the  law. 

Exceptions  overruled. 


Lester,  Administrator,  v.  YouNO. 
December  20,  1884. 

CoyVBRSION  —  CUTTINQ   STANDING   TiMBES. 

Trees,  when  severed  from  the  land,  become  at  once  the  property  of  the  owner  of  the 
inheritance,  and  it  is  waste  for  a  tenant  for  life  to  cut  for  sale,  or  to  sell  and  allow  the 
parcbaser  to  cut  standing  trees  suitable  for  timber  or  saw  logs. 

Exceptions  to  the  court  of  common  pleas. 

J.  Erasttis  Lester,  pro  se  ipso.     Dexter  B,  Potter  d  Hemry  B,  Whitman,  for  de- 
fendant. 

Durfee,  0.  J.  This  is  trover  for  the  conversion  of  twenty-five  cords  of  wood. 
On  the  trial  in  the  court  below  it  appeared  by  testimony  uncontradicted,  that  the 
.  plaintiff's  intestate  had  only  a  life  estate  in  the  land  from  which  the  wood  was 
cut;  that  shortly  before  her  death  lier  tenant  by  her  order  sold  the  wood,  consist- 
ing largely  of  pine  timber  and  saw  logs,  standing;  that  the  purchasers  cut  it 
down,  carried  away  the  timber  and  logs,  but  left  the  tops  and  branches,  which 
were  cut  up  into  cord  wood  under  the  direction  of  the  tenant,  acting  for  the ' 
intestate,  to  be  marketed  and  sold ;  that  the  cord  wood  remained  on  the  land 
when  the  intestate  died;  that,  by  direction  of  the  plaintiff,  it  was  carted  to  the 
highway  and  there  piled  and  measured,  being  regarded  by  him  as  a  part  of  the 
intestate^s  estate;  and  that  a  part  of  it  was  carried  away  by  the  defendant  for  his 
father  who  had  bought  it  from  the  tenants  in  fee  in  remainder  of  the  land  from 
which  it  had  been  cut.  The  counsel  for  the  defendant  requested  the  court  to 
charge  that  the  intestate  in  cutting  the  timber  and  wood  for  sale  was  committing 
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waste  and  doing  a  wrongful  act,  whereby  she  could  not  and  did  not  acquire  a 
title  or  right  to  possession  as  against  the  heirs  during  her  life-time,  and  conse- 
quently that  no  title  or  right  to  possession  as  against  the  heirs  passed  to  the 
plaintiff  or  her  administrator .  The  court  refused  and  charged  on  this  point  in 
favor  of  the  plaintiff.     The  defendant  excepted. 

We  think  the  court  below  erred.  It  was  clearly  waste  for  the  intestate  to  cut 
for  the  purpose  of  sale,  or  to  sell  and  suffer  the  purchaser  to  cut,  trees  which  were 
suitable  for  timber  or  saw  logs  ;  and  it  is  well  settled  that  the  special  interest  of 
the  life  tenant  in  such  trees  determines  as  soon  as  they  are  so  severed  from  the 
land,  and  that  thereupon  they  instantly  become  the  property  of  the  owner  of  the 
inheritance.  1  Greenleaf's  Cruise,  Tit.  Ill,  chap.  2,  §  35  ;  Bowles*  case^  11  Rep.  79 
b;  Richwrdsan  v.  Torky  14  Me.  216 ;  Moore%  v.  Wait,  8  Wend.  104 ;  Buckley  v.  Dolleare, 
7  Conn.  232 ;  Railroad  Co.  v.  Kiddy  7  Dana,  245,  250.  The  exceptions  must,  there- 
fore, be  sustained  and  a  new  trial  granted. 

Exceptions  sustained. 


Ebnnbt  V,  Sweeney. 
December  20,  1884. 

Trespass  —  Tenant  bt  Curtbst  —  Lease  —  Jurisdiction. 

A.  as  tenant  by  the  curtesy,  the  inheritaDce  belonging  to  6.,  leased  certain  realty  to  D. 
After  the  death  of  A.,  B.  conveyed  the  estate  to  0.,  D.  remaining  in  possession.  0.  gave 
D.  notice  both  of  his  title  and  to  quit  the  premises. 

Beld,  that  D.  was  tenant  by  sufferance  of  G. ;  that  D.'s  occupation  was  of  a  tenement  or 
estate  let  within  the  meaning  of  the  statute. 

A  statute  gave  t6  special  courts  of  common  pleas  jurisdiction  ''of  all  actions  brought  for 
possession  ol  tenements  or  estates  let,  against  tenants  and  others  who  have  broken  the 
terms  and  conditions  of  the  lease  or  agreement  under  which  they  hold,  or  who  hold  or 
occupy  tenements  or  estates  by  wrongful  entry  of  detainer,  or  as  tenants  at  will  or  by 
sufferance." 

Beldf  that  a  special  conrt  of  common  pleas  had  jurisdiction  of  an  action  of  trespass 
and  ejectment  brought  by  0.  against  D. 

Exceptions  to  a  special  court  of  common  pleas. 

Hopkins  <fc  Potter,  for  plaintiff.  Edward  D,  Bassett  db  Frederic  Hayes,  for  de- 
fendant. 

Carpentee,  J.  This  is  a  bill  of  exceptions  to  the  rulings  of  a  special  court  of 
common  pleas.  The  action  was  trespass  and  ejectment,  and  the  facts  as  found 
by  the  presiding  justice  are  as  follows:  The  defendant  was  a  tenant  of  Edward  P. 
Knowles  who  was  tenant  by  the  courtesy  of  the  premises  in  question,  the  remain- 
der in  fee-simple  being  in  his  son,  Edward  R  Knowles.  After  the  death  of  Ed- 
ward P.  Knowles,  the  estate  was  conveyed  by  Edward  R.  Knowles  to  the  plain- 
tiff, the  defendant  still  remaining  in  possession,  and  due  notice  was  given  to  the 
defendant  by  the  plaintiff  of  her  title  and  to  quit  the  premises. 

The  statute  gives  jurisdiction  to  special  courts  of  common  pleas  **  of  all  actions 
brought  for  possession  of  tenements  or  estates  let,  against  tenants  and  others  who 
have  broken  the  terms  and  conditions  of  the  lease  or  agreement  under  which  they 
hold,  or  who  hold  or  occupy  tenements  or  estates  by  wrongful  entry  or  detainer, 
or  as  tenants  at  will  or  by  sufferance."  Pub.  Stat.  R.  I.,  chap.  195,  §  2,  as 
amended  by  Pub.  Laws  R.  L,  chap.  269,  §  1,  of  March  10,  1882. 

The  exceptions  raise  the  question  whether  the  special  court  had  jurisdiction  on 
the  above  finding  of  facts  by  which  it  appears  that  the  relation  of  landlord  and 
tenant  never  existed  between  the  defendant  and  the  plaintiff  or  her  grantor.  The 
argument  of  the  defendant  divides  itself  into  two  parts. 

In  the  first  place  it  is  contended  that  the  defendant  has  no  estate  by  sufferance 
because  the  demise  under  which  he  originally  entered  was  not  made  by  the  pres- 
ent tenant  in  fee-simple,  or  in  other  words,  that  no  man  can  have  an  estate  by  suf- 
ferance in  the  lands  of  another  unless  there  be  priority  of  contract  between  him 
and  such  owner;  and  that,  therefore,  the  defendant  is  a  trespasser.  We  think, 
however,  that  the  tenancy  by  sufferance  may  exist  where  the  original  entry  has 
been  by  lawful  demise  made  by  any  person.     The  terms  of  the  old  definitions  of 
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the  estate  certainly  cover  such  a  state  of  facts  as  is  here  disclosed  and  we  find  no 
authority  foi  the  limitation  claimed  by  the  defendant.  1  Inst.  57  b;  Eoans  v. 
Beed,  5  Gray,  308. 

In  the  second  place  it  is  argued  that  the  premises  are  not  a  tenevnent  let  within 
the  meaning  of  the  statute  since  the  relation  of  landlord  and  tenant  never  existed 
between  the  plaintiff  and  the  defendant.  The  statute  gives  jurisdiction  of  actions 
*' against  tenants  and  others."  The  word  "  tenants  '  clearly  means  tenants  of  the 
plaintiff,  and  the  word  '* others"  therefore  includes  those  who  are  not  such 
tenants,  and  we  see  no  reason  why  it  should  not  apply  to  those  who  have  never 
been  tenants  of  the  plaintiff  as  well  as  to  those  who  formerly  were  and  have 
ceased  to  be  such.  It  follows  that  if  the  word  **  others  '*  is  to  have  any  applica- 
tion whatever  the  words  ** tenements  or  estates  let'*  must  be  held  to  include  not 
only  tenements  which  are  held  under  contracts  of  lease  subsistmg  and  in  force  at 
the  date  of  the  writ,  but  also  some  tenements  which  are  not  held  under  any  lease 
then  in  force.  In  this  view  it  seems  to  us  that  the  words  **  tenements  or  estates 
let  "  must  at  the  least  include  those  which  the  defendant  has  held  by  lease  which 
is  now  expired,  and  in  which  he  has  acquired  no  further  interest  except  an  estate 
at  will  or  by  sufferance.  The  words  appear  to  have  reference  to  the  nature  of  the 
title  under  which  the  defendant  originally  entered.  Readmg  the  statute  with 
this  interpretation  it  gives  jurisdiction  of  actions  to  recover  tenements  held  by 
siifferance  where  the  original  demise  was  made  by  a  person  other  than  the  plain- 
tiff, which  is  exactly  the  present  case. 

Exceptions  overruled. 


-^TNA  Life  Insurance  Co.  v.  Mason. 

December  27, 1884. 

Maeriaoe  — Insuraxch  Pouct  patablb  »oWipr  —  Effect  of  Her  Petition  for  Divorce. 
'  A.  took  oat  a  policy  on  bis  wife's  life^  payable  in  four  years  to  her  if  living,  and  if  not  liv- 
ing, to  himself.  He  paid  the  premiums,  retained  the  policv,  and  received  pa^rmenis 
made  upon  it.  She  was  living  at  the  maturity  of  the  poncy,  out  had  filed  a  petition  for 
divorce. 

Bdd^  that  under  the  statute,  the  wife  was  entitled  to  the  amount  due  on  the  policy  at  its 
maturity. 

Bill  of  interpleader. 

Louis  L.  AngeUy  for  complainant  and  respondent  trustee  of  Annie  M.  Mason. 
James  C.  CoUins,  for  respondent  Volney  W.  Mason. 

DuRFEB,  C.  J.  It  appears  in  this  case  that  on  October  31,  1879,  the  plaintiff 
company  issued  its  policy  numbered  82951,  on  the  life  of  Annie  M.  Mason,  wife 
of  Volney  W.  Mason,  payable  by  its  terms  to  said  Annie  on  October  31,  1883,  if 
then  living,  and,  if  dead,  to  said  Volney  ;  that  the  said  Annie  is  still  living,  and 
that  on  October  3J,  1883,  the  policy  matured  and  the  sum  of  $517.57  became  pay- 
able on  it.  It  further  appears  that  meanwhile  the  said  Annie  has  filed  a  petition 
for  divorce  from  said  Volney,  that  he  has  the  pohcy,  and  that  both  he  and  she 
claim  the  amount  due  on  it.  In  these  circumstances  the  plaintiff  company  has  filed 
a  bill  of  interpleader,  and  under  a  decree  of  the  court,  has  paid  the  amount  into 
the  registry  of  the  court,  and  the  said  Annie  by  her  trustee  duly  appointed,  and 
the  said  Volney  have  interpleaded  in  regard  to  it.  The  said  Volney  avers  that 
without  consulting  said  Annie  he  procured  the  policy  for  his  own  purposes,  pay- 
ing all  that  has  been  paid  by  way  of  premiums,  or  otherwise,  and  that  said  Annie 
never  expressed  or  intimated  any  desire  in  regard  to  it.  He  also  avers  that  the 
pohcy  was  never  given  to  said  Annie  and  was  never  in  her  possession  but  was 
always  kept  by  him  ;  and  that  the  policy  was  originally  for  $2,500  ;  that 
payments  have  been  made  from  time  to  time,  and  always  to  himself,  until  the 
sum  of  $517.57  is  all  that  remains  due  thereon  ;  that  said  Annie  never  ob- 
jected nor  made  any  claim  to  said  previous  pavments  ;  that  he  has  always  sup- 
posed that  the  policy  was^payable  according  to  its  terms  to  him,  except  m  case  of 
his  death,  bem^  payable  m  that  case  only  to  said  Annie,  and  that  he  procured 
the  policy  for  his  own  benefit  and  not  tor  the  benefit  of  any  other  person,  except 
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in  the  case  of  his  decease  before  it  shouldfall  due.  As  the  case  is  presented  we 
are  asked  to  decide  whether  these  averments,  supposing  them  to  be  true,  make  a 
case  which  entitles  the  said  Volney  to  said  $517.57. 

Our  statute,  Pub.  Stat.  R.  I.,  chap.  166,  §  21,  provides  as  follows,  to-wit: 

**  Any  poUcy  or  policies  of  insurance  or  part  thereof  which  shall  not  exceed  in 
the  aggregate  the  sum  of  $10,000  made  by  an  insurance  company  on  the  life 
of  any  person  and  expressed  to  be  for  the  benefit  of  a  married  woman, 
whether  effected  by  herself  or  by  her  husband,  or  by  any  other  person  on  her  be- 
half, shall  mure  to  her  separate  use  and  benefit,  independently  of  her  husband 
and  of  his  creditors  and  representatives,  and  also  independently  of  any  other  per- 
son effecting  the  same  on  her  behalf,  his  creditors  and  representatives,  and  such 
policy  may  be  sued  in  the  name  of  the  person  beneficially  interested  therein,  or 
m  the  name  of  the  represeutative  of  such  person.'* 

We  think  it  is  quite  clear  that  under  this  provision,  in  the  absence  of  any  fraud  or 
mistake,  the  policy  must  be  taken  to  have  inured  to  the  benefit  of  the  said  Annie 
according  to  its  terms,  notwithstanding  that  it  was  never  delivered  to  her,  but 
was  retained  by  her  husband  and  was  payable  to  him  in  case  of  her  death  before 
the  time  for  payment.  Her's  was  the  primary  right,  he  having  no  right  if  she 
survived  the  time  for  payment.  Having  survived,  her  right  has  become  abso- 
lute. Indeed  the  cases  go  far  to  show  that  this  would  have  been  the  effect  with- 
out the  statute.  Landnim  v.  Knowles^  22  N.  J.  Eq.  594 ;  Richer  v.  Charter  Oak 
Life  Ins,  Co,,  27  Minn.  193,  195 ;  Fowler  v.  BuUerly,  78  N.  Y.  68;  S.  C,  84  Am.  Rep. 
507;  PilcherY.  JV.  F.  Life  Ins.  Co.,  33  La.  Ann.  322,  830.  But  even  if,  without  the 
statute,  it  would  be  possible  for  said  Volney,  he  having  paid  for  the  policy,  to 
prove  a  resulting  trust  in  his  favor  against  its  terms  by  oral  testimony,  we  think 
it  would  not  be  permissible  under  the  statute,  the  statute  being  so  positive  and 
explicit.     Any  other  construction  would  make  the  statute  a  cover  for  fraud. 

Does  the  answer  of  said  Volney  show  a  case  of  fraud  or  mistake?  There  is 
clearly  no  fraud  alleged.  We  do  not  think 'the  answer  shows  a  case  for  relief  on 
the  ground  of  mistake.  It  does  not  allege  that  the  policy  differs  in  its  terms  from 
what  the  parties  inteuded.     It  simply  alleges  that  said  Volney  supposed  it  was 

Eayable  to  him  according  to  its  terms,  and  not  to  his  wife  unless  he  died  before  it 
ecame  payable.  We  do  not  see  how  he  could  possibly  have  supposed  so,  for  he 
does  not  allege  any  ignorance  of  the  terms,  but  if  he  did  suppose  so,  he  supposed 
so  because  he  misunderstood  the  legal  effect  of  plain  and  unambiguous  words. 
There  is  ordinarily  no  remedy  for  such  a  mistake  if  the  other  parties  be  not  to 
blame,  and  here  no  circumstances  are  alleged  to  take  that  case  out  of  the  ordinary 
rule.  Blackburn's  Case,  8  DeG.,  M.  &  G.  177;  RashdaU  v.  F<rrd,  L.  R.,  2  Eq.  750; 
Fa/rley  v.  Bryant,  82  Me.  474,  483;  DiU  v.  Shahan,  25  Ala.  694;  Lanning  v.  Car- 
penter, 48  N.  Y.  408;  Nelson  v.  Davis,  40  Ind.  866;  Gerald  v.  Elley,  46  Iowa,' 322; 
Story's  Eq.  Jur.,  §§  113,  116.  137;  Kerr  on  Fraud  and  Mistake,  409,  428. 

Our  conclusion  is,  that  Annie  M.  Mason  is  entitled  to  the  money  in  the  registry 
of  the  court,  and  that  a  decree  should  be  entered  ordering  its  payment  to  her. 
Decree  accordingly. 

[See  22  Eng.  Rep.  702;  88  id.  156.— Ed.] 


Friedbukg  V,  Knight. 

December  29,  18S4. 

Plbadino — Fraud  —  Facts  CoKSTrnjTiKo,  must  bb  Allbgbd. 

A  replication  of  fraud  to  a  plea  of  release  must  set  out  the  fraudulent  acts  relied  on,  that 
the  court  may  determine  whether  they  amount  to  fraud,  and  that  the  defendant  may 
know  on  what  to  take  issue. 

Trespass  on  the  case.     On  demurrer  to  the  replication. 

This  action  was  trespass  on  the  case  for  injuries  suffered  by  the  plaintiff  from 
the  defendants' alleged  negligence.  The  defendants  pleaded  mhnv,  first,  the 
general  issue  concluding  to  the  country,  and  the  plaintiff  joined  with  a  similiter; 
also  second,  a  sealed  release  executed  after  the  alleged  cause  of  action  arose,  and 


.  Digitized  by  LjOOQ  IC 


RL] 


Waterman  v.  Andrews.  25 


before  the  date  of  the  writ;  also  thirds  a  general  acquittance,  made  after  the  al- 
leged cause  of  action  arose  and  before  the  date  of  the  writ.  To  the  second  and 
third  pleas  the  plaintiff  replied  as  follows : 

"And  the  plaintiff,  as  to  the  plea  of  the  defendants  by  them  secondly  above 
pleaded,  says  that  he,  the  plaintiff,  by  reason  of  any  thing  in  that/plea  alleged, 
ought  not  to  be  barred  from  haying  his  aforesaid  action,  because  h^  says  that  said 
supposed  writing  of  release  was  obtained  from  the  plaintiff  by  the  fraud  and 
covin  of  the  defendants,  and  this  the  plaintiff  is  ready  to  verify. 

**  And  the  plamtiff,  as  to  the  plea  of  the  defendants  by  them  thii«dly  above 
pleaded,  Bays  that  he,  the  plaintiff,  by  reason  of  any  thing  in  that  plea  alleged, 
ought  not  to  be  barred  from  having  his  aforesaid  action,  because  he  says  that 
said  supposed  receipt  in  full  was  obtained  from  the  plaintiff  by  the  fraud  and 
covin  of  the  defendants,  and  this  the  plaintiff  is  ready  to  verify." 

To  these  replications  the  defendants  demurred. 

Jacob  W.  Mathewson,  for  plaintiff.    Arnold  Oreetiy  for  defendants. 

Peb  Curiam.     We  think  the  replications  are  bad.    If  the  plaintiff  wishes  to  \ 

set  up  fraud  as  an  answer  to  the  pleas  of  a  release  and  an  acquittance,  he  ought 
to  set  forth  the  acts  by  which  the  alleged  fraud  was  perpetrated,  so  that  the  court 
can  judge  whether  they  amount  to  fraud  or  not,  and,  if  they  amount  to  fraud,  so 
that  the  defendant  can  know  definitely  what  he  is  to  take  issue  upon.  See  cases 
cited  for  defendants.* 

Demurrer  sustained. 


Waterman  v,  Andrews. 
December  81,  1884. 

DkBD  —  IXCONSISTENT     ClAUSBS  —  CONSTRUCTION — PARTITION — EJECTMENT— PARTIES  PlaINTIPF. 

When  a  deed  contains  iDconsistent  clauses,  courts  in  construing  it  will  consider  the  whole 
instrument  and  the  intentions  of  its  maker,  subject  to  the  rules  of  law.  If  all  its  parts 
cannot  stand,  those  will  be  rejected  which  oppose  the  maker's  intentions.  If  its  language 
can  be  interpreted  in  dffferent  ways,  courts  will  look  at  the  circumstances  of  its  exe- 
cution, and  extrinsic  evidence  is  admissible  to  enable  them  to  do  this.  If  the  interpre- 
tation still  remains  doubtful,  the  deed  will  be  construed  in  favor  of  the  grantee. 

A  deed  of  partition  between  co-tenants  gave  an  area  and  boundaries,  which  latter  excluded 
a  part  of  the  area.  The  area  given  agreed  with  the  result  found  by  adding  together  the 
grants  made  to  the  original  owner  and  deducting  therefrom  the  grants  made  by  him. 
No  reason  appeared  why  anv  part  of  the  area  should  have  been  retained  as  common 
property.  The  grantee  of  the  deed  of  partition  entered  on  and  for  more  than  twenty- 
nveyears  occupied  the  whole  area. 

Held,  that  the  whole  area  passed  by  the  deed  of  partition. 

A  reference  in  one  deed  to  another  *'  for  a  more  particular  description ''  of  the  premises 
conveyed,  incorporates  into  the  former  whatever  is  contamed  in  the  latter. 

In  ejectment,  if  several  plamtiffs  join,  all  must  be  entitled  to  possession,  other^'ise  by 
the  general  rule  judgment  must  be  eiven  for  the  defendant. 

This  rule  is  not  affected  by  Pub.  Stat.  K.  I.,  chap.  280,  %  1,  but  is  modified  by  Pub.  Stat. 
R.  I.,  chap.  204,  %  84. 

Hence,  when,  of  several  plaintiffs,  only  two  were  found  entitled : 

nddf  that  the  court,  on  motion,  would  allow  amendment  b^  striking  out  the  other  plain- 
tiffs, and  that  this  would  be  done,  although  the  two  plaintiffs  had  in  the  suit  set  up  title  to 
a  larger  tract  including  the  loeus  in  dispute,  which  was  inconsistent  with  the  title  which 
they  were  found  to  validly  hold. 

In  ejectment,  the  defendant's  plea  of  the  title  to  himself,  through  adverse  possession, 
dispenses  with  further  proof  of  ouster. 

Trespass  and  ejectment.     Heard  by  the  court,  jury  trial  being  waived. 
The  facts  involred  are  stated  in  the  opinion  of  the  court. 

•J"  Anson  v.  StuoH,  1  Term  Rep.  Y48,  752.  768 ;  WalUnqford  v.  Mutual  Society,  L.  R.,  6 
App.  Cas.  685,  697,  701,  709;  S.  C,  84  Eng.  Rep.  65;  Servtcey,  Heermance,  2  Johns.  96;  Brere- 
ton  T.  Bow^  1  Denio,  76 ;  Weld  v.  Loeke,  18  N.  H.  141 ;  Bell  v.  Lampreu,  62  N.  H.  41 :  iiter- 
linfY.  Mercantile  Insurance  (7o.,  82  Pa.  St.  76;  Hopkins  y.  Woodward,  75  111.  62;  Cole  v. 
t/oliet  Opera  Bouse,  79  III.  96;  Darnell  v.  Rowland,  80  Ind.  842;  Hale  v.  West  Virgtnui  Co., 
11  W.  Va.  229;  Camtro  v.  Bf/ilders'  Jnsurance  Co.,  89  Cal.  128  ;  Jlynson  v.  Dunn,  6  Ark. 
Z9h\  Abraham  v.   t/ray,  14  Ark.  801 ;  Gilts  j.  If««ta«w,  8  Ala.  816. 
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James  TUUngluu%  for  plaintiffs.  Francis  TT.  Miner  cfe  John  F,  Lonsdale^  for 
defendant. 

Matteson,  J.  This  is  an  action  of  trespass  and  ejectment,  the  facts  in  which, 
as  they  appeared  on  the  hearing,  were  as  follows,  viz:  On  the  20th  day  of  March, 
1837,  William  F.  Waterman,  Sophia  Waterman,  and  Nathan  Waterman,  the  chil- 
dren of  William  Watennan,  then  deceased,  were  the  owners  of  two  farms,  one 
known  as  the  home  estate  of  Christopher  Waterman,  then  deceased,  devised  to 
them  by  him  and  containing  about  sixty-five  acres;  the  other  known  as  the  home 
estate  of  their  father,  the  said  William  Waterman,  descended  to  them  from  him, 
and  containing  forty-six  acres.  It  was  agreed  between  them,  that  Wilham  F.  and 
Sophia  should  have  the  Christopher  Waterman  farm,  and  that  Nathan  should  have 
the  William  Waterman  farm.  In  pursuance  of  this  agreement,  Nathan,  on  the 
date  named,  quit-claimed  to  William  F.  and  Sophia  his  interest  in  the  Christo- 
pher Waterman  home  estate,  and  the  said  William  F.  and  Sophia,  on  the  same 
date,  quit-claimed  to  Nathan  their  interest  in  the  home  estate  of  their  father.  In 
each  of  their  quit-claim  deeds  the  consideration  named  was  the  other  quit-claim 
deed  and  tlie  sum  of  $1  paid.  The  description  of  the  premises  conveyed  in  the 
deed  from  William  F.  and  Sophia  to  Nathan  was  as  follow:  **  All  our  right,  title, 
claim  and  interest  in  and  to  a  certain  tract  of  land,  with  the  buildings  and  im- 
provements thereon,  situate  in  said  Cranston,  containing  about  forty-six  acres; 
bounded  northerly  and  westerly  on  the  middle  road,  so  called,  from  Providence 
to  East  Greenwich,  and  on  the  Providence  and  Pawcatuck  turnpike  road;  easterly 
partly  on  land  of  Thomas  Grace,  partly  on  land  of  Robert  Grinnell,  and  partly  on 
hind  of  Philip  Paine;  southerly,  partly  on  land  of  said  Grinnell,  and  partly  on 
land  of  said  Paine,  being  the  home  estate  of  wRich  our  father  died  possessed.'' 

The  home  estate  of  which  their  father  William  Waterman  died  possessed  did 
contain  forty-six  acres,  that  being  the  exact  amount  of  his  acquisitions  by  deed 
after  deducting  the  amounts  conveyed  away  by  him,  as  appeared  by  the  following 
list  of  conveyances  received  and  made  by  him  during  his  life,  viz. : 
By  deed  from  Zuriel  Waterman,  dated  September  13,  1783,  he  acquired 

one  tract  of 26    acres. 

And  one  tract  of .' 4      ** 

By  deed  from  Reuben,  Elizabeth  and  William  Potter,  dated  December 

7,  1787,  he  acquired 2^    ** 

Making 32^  acres. 

By  deed  to  Reuben  and  William  Potter,  dated  December  7,  1787,  he 

conveyed 3^    ** 

Leaving 29    acres. 

By  deed  from  Zuriel  Waterman  dated  April  28,  1800,  he  acquired..  . .  23i     " 

.  Making 52^  acres. 

By  deed  to  Zuriel  Waterman,  dated  April  28,  1800,  he  conveyed 6^      ** 


Leaving  as  his  home  estate,  of  which  he  died  possessed 46  acres. 

This  home  estate  included  a  tract  of  about  two  acres,  which  was  a  part  of  tne 
land  conveyed  to  said  William  Waterman  by  the  deed  above  mentioned  from 
Zuriel  Waterman,  dated  September  18,  1783,  and  which  formed  the  north-easterly 
portion  of  the  farm  and  adjoined  Mashahaug  pond.  At  the  time  of  the  conveyance 
from  William  F.  and  Sophia  to  Nathan  in  1887,  this  tract  was  and  ever  has  been 
separated  from  the  rest  ol  the  farm  by  the  road  or  highway  mentioned  in  the 
deed  as  the  '*  Middle  road,  so  called,  from  Providence  to  East  Greenwich." 
This  tract  of  two  acfes  is  the  locus,  for  the  possession  of  which  this  suit  is 
brought. 

Sophia  Waterman  died  January  27,  1840,  intestate  and  without  issue.  The  said 
Nathan  and  William  F.  survived  her  and  were  her  heirs  at  law. 

The  said  William  F.  Waterman  died  September  7, 186 1, intestate.  He  left  children, 
viz. :     Henry,  Lydia,  Elizabeth, Esther  F., Oliver  B.,  William  F.,  James  and  Nathan. 
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Nathan  Watennan  occupied  and  retained  the  entire  farm,  including  the  tract 
in  controversy,  until  his  decease,  with  the  exception  of  a  piece  containing  one 
acre,  more  or  less,  being  the  southerly  portion  of  the  tract  in  controversy,  which 
he  conveyed  to  the  defendant  by  deed  dated  May  1,  1861.  He  died  intestate  and 
without  issue,  October  1,  1862.  His  heirs  at  law  were  the  children  of  William  F. 
Watennan  named  above. 

Of  these  children,  Nathan  by  deed  dated  March  18,  1863,  Henry  by  deed  dated 
March  21,  1863,  William  F.  by  deed  dated  June  24,  1868,  and  James  by  deed 
also  dated  June  24, 1863,  quit-claimed  to  Nancy  Waterman,  the  widow  of  Nathan, 
their  respective  interests  in  the  land  conveyed  to  him  by  William  F.  Waterman, 
Senior,  and  Sophia  by  their  deed  above  mentioned,  dated  March  20,  1887,  Olive 
B.  married  John  C.  Grinnell.  Esther  F.  married  David  J.  Burgess.  John  C. 
Grinnell  and  Olive  B.  Grinnell,  in  her  right,  and  David  J.  Burgess  and  Esther  F. 
Burgess,  in  her  ri^ht,  by  deeds  dated  February  26,  1868,  quit-claimed  all  their 
interest  in  the  land  conveyed  to  Nathan  Waterman,  as  aforesaid,  to  one  Oottrell 
T.  Wilcox.  Lydia  married  John  S.  Aborn,  and  Elibabeth  married  Thomas  L. 
8tadden.  Henry  Waterman,  after  making  the  deed  to  Nancy  Waterman,  above- 
mentioned,  died  leaving  two  children,  Sophia  who  married  Thomas  Sullivan,  and 
Henry. 

The  description  in  all  the  quit-claim  deeds  mentioned  in  the  preceding  para- 
graph were  substantially  the  same  as  that  contained  in  the  deed  from  William  F. 
Waterman,  Senior,  and  Sophia  Waterman,. to  Nathan  Waterman,  dated  March  20, 
1837,  quoted  above. 

Nancy  Waterman,  widow  of  Nathan,  by  deed  dated  January  27,  1871,  quit- 
claimed to  Benjamin  Andrews,  the  defendant,  all  her  interest  in  and  to  the  north- 
erly part  of  the  tract  in  controversy,  being  the  whole  of  it  which  had  not  been 
previously  conveyed  to  the  defendant  by  her  husband,  by  his  deed,  dated  May  1, 
1861,  above  menti(med. 

The  plaintifife,  Nathan  Waterman,  William  F.  Waterman,  James  Waterman, 
Elizabeth  Stadden,  Esther  F.  Burgess,  Olive  B.  Grinnell  and  Lydia  Aborn  are 
children  of  the  above-named  William  F.  Waterman ;  the  plaintiffs,  Thomas  L. 
Stadden,  David  J.  Burgess,  John  C.  Grinnell  and  Joim  S.  Aborn,  are  the  husbands, 
respectively,  of  the  said  Elizabeth,  Esther,  Olive  and  Lydia.  The  plain tifEs, 
Henry  Waterman  and  Sophia  Sullivan,  are  the  children  of  Henry  Waterman,  son 
of  the  above-named  William  F.  Waterman,  Senior,  and  the  plaintiff,  Thomas  Sul- 
livan, is  the  husband  of  the  said  Sophia. 

The  plaintifiEs  contend  that  the  tract  of  about  two  acres  in  controversy  is  ex- 
cluded by  the  terms  of  the  description  in  the  deed  from  William  F.  Waterman, 
Senior,  and  Sophia  Waterman  to  Nathan  Waterman,  above  quoted,  from  the  land 
conveyed ;  that  the  operation  of  that  deed  is  to  be  restricted  to  the  land  included 
within  the  particular  boundaries  mentioned,  and  that  the  addition  of  the  general 
words,  *' being  the  home  estate  of  which  our  father  died  possessed,"  cannot  en- 
large the  grant  beyond  the  particular  description,  which  is  specific  and  unambigu- 
ous. The  defendant,  on  the  other  hand,  insists  that  those  words  have  a  controll- 
ing influence  in  the  construction  of  the  deed  and  sufficiently  indicate  the  inten- 
tion of  the  members  to  convey  their  interest  in  the  entire  farm. 

It  is  laid  down  as  a  rule  of  construction,  that  wliere  there  are  two  clauses  in  a 
deed,  which  are  so  repugnant  that  they  cannot  stand  together,  the  former  is  to 
prevail  over  the  latter,  unless  there  be  some  special  reason  to  the  cohtrary. 
Plowd.  641;  1  Inst.  112  b;  Shep.  Touch.  88;  Broom's  Legal  Maxims,  ♦SSO.  Bur, 
as  Judge  Metcalf  remarks  in  23  Amer.  Jurist,  277,  this  rule  has  very  little  opera- 
tion in  modem  times,  a  reason  to  the  contrary  being  almost  always  found.  Now- 
a-days  the  rules  of  construction  applied  in  cases  of  repugnancy  give  effect  to 
every  part  of  a  deed,  when  consistent  with  the  rules  of  law  and  the  intention  of 
the  party.  When  this  is  impossible,  the  part  which  is  repugnant  to  the  intention 
is  rejected.  And  whenever  the  language  used  is  susceptible  of  more  than  one 
interpretation  the  courts  will  look  at  the  circumstances  existing  at  the  time  of  the 
transaction,  such  as  the  situation  of  the  parties,  the  subject-matter  of  the  con* 
veyance,  the  acts  of  the  parties  contemporaneous  with  and  subsequent  to  the 
deed.   To  this  extent  extraneous  evidence  is  admissible  to  aid  in  the  construction 
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of  written  contracts.  WlUon  v.  Troup,  2  Cow.  195  ;  Parhkunt  v.  8mit\  Willes, 
827,  382;  Bradley  v.  Waehington,  etc,,  Steam-Packet  Co,,  18  Pet.  89,  100-103;  Win- 
nipisseogee  Lake,  etc,,  Co,  v.  Perley,  46  N.  H.  83,  101;  Bell  v.  Woodward,  id. 
815,  831 ;  Gibson  v.  Tyson,  5  Watts,  84,  41.  If,  after  all,  the  interpretation  to  be 
given  to  the  deed  remains  doubtful,  the  court  will  adopt  the  construction  which 
IS  most  favorable  to  the  grantee,  because  it  is  the  fault  of  the  grantor  that  he  has 
left  the  matter  in  doubt,  and  he  ought  not  to  be  permitted  to  take  advantage  of 
a  difficulty  which  he  has  himself  created. 

Applying  tliese  rules  of  construction  to  the  deed  under  consideration,  and  view- 
ing the  transaction  in  the  light  of  the  facts  siurounding  it,  as  disclosed  by  the 
evidence,  we  are  inclined  to  the  opinion  that  it  was  the  intention  of  the  makers 
to  include  in  the  land  conveyed  the  tract  in  controversy,  and  that  the  clause  in  the 
description,  bounding  the  land  **  Northerly  and  westerly  on  the  Middle  road,  so 
called,  from  Providence  to  East  Greenwich  and  on  the  Providence  and  Pawcatuck 
turnpike  road,"  instead  of  on  Mashapaug  pond,  by  which  the  tract  in  controversy 
was  apparently  excluded  from  the  land  conveyed,  was  inserted  by  inadvertence,  or 
mistake,  and  should  be  rejected  as  repugnant  to  those  parts  which  state  the  quan- 
tity as  about  forty-six  acres  and  designate  the  land  as  the  home  estate  of  their 
father.  The  reasons  which  have  inclined  us  to  this  opinion  are  the  following: 
The  deed  under  consideration  was  made  in  pursuance  of,  and  to  carry  into  effect, 
an  agreement  for  partition  of  the  real  estate  which  the  parties  owned.  This  real 
estate  consisted  of  two  farms,  of  which  one  had  belonged  to  their  uncle,  the  other 
to  their  father.  The  tract  in  controversy  was  a  strip  of  land  skirting  Mashapaug 
pond  and  formed  a  part  of  the  latter  farm.  No  reason  has  been  suggested  to  us 
why  it  should  have  been  desirable  for  the  parties  to  retain  as  tenants  in  common 
this  tract,  which  was  at  the  time  apparently  of  trifling  value.  In  the  absence  of 
such  a  reason,  it  is  not  unreasonable  to  presume  that  the  parties  in  making  a  parti- 
tion should  have  included  in  it  all  their  real  estate.  A^in,  the  quantity  of  land 
conveyed  is  recited  to  be  *' about  forty-six  acres."  Exclude  the  tract  in  con- 
troversy and  the  quantity  is  reduced  to  forty-four  acres.  It  is  doubtless  true  that 
the  statement  of  the  quantity  of  the  land  conveyed  cannot  always,  be  strongly 
relied  upon  as  the  most  certain  indication  of  intention,  since  it  is  a  matter  con- 
cerning which  the  parties  may  easily  be  mistaken.  Where,  however,  the  number 
of  acres  stated  accords  with  the  area  of  the  land  claimed  to  have  been  conveyed, 
and  with  the  result  of  a  computation  made  by  adding  together  quantities  acquired 
by  several  deeds,  in  different  parcels,  and  deducting  therefrom  quantities  con- 
veyed in  different  parcels  by  other  deeds,  the  presumption  of  the  correctness  of  the 
statement  is  strengthened  and  the  weight  to  be  given  to  it,  as  indicative  of  inten- 
tion, is  proportionately  increased.  But,  perhaps,  the  most  significant  considera- 
tion is  the  conduct  of  the  parties,  following  the  conveyance,  indicating  the  con- 
struction which  they  themselves  put  upon  the  deed.  The  evidence  snows  that 
Nathan  entered  into  the  sole  and  exclusive  occupation  of  the  entire  farm  which 
had  been  the  home  estate  of  their  father,  including  the  tract  in  controversy,  and 
continued  in  such  occupation,  exercising  acts  of  ownership  upon  it,  until  his  death, 
a  period  of  more  than  twenty-five  years.  Neither  William  F.  nor  Sophia,  so  far 
as  appears,  ever  asserted  any  claim  to  a  right  in  the  home  estate  of  their  father,  or 
the  tract  in  controversy,  but,  6n  the  contrary,  both  acquiesced,  as  long  as  they 
lived,  in  its  exclusive  occupation  by  Nathan. 

If,  however,  notwithstanding  the  foregoing  considerations,  the  proper  interpre- 
tation of  the  deed  in  question  is  to  be  regarded  as  still  doubtful,  then  under  the 
rule  already  stated,  the  deed  is  to  be  taken  most  strongly  against  the  makers. 

It  follows  from  the  foregoing  considerations,  that  the  title  to  the  tract  of  land 
in  controversy  vested,  under  the  deed  we  have  been  considering,  in  Nathan 
Waterman,  and  that  none  of  the  plaintiffs  are  entitled  to  recover  so  much  of  that 
tract  as  was  conveyed  by  him  to  the  defendants  by  deed  dated  May  1,  1861, 
referred  to  above. 

Upon  a  motion  for  the  entry  of  judgment,  both  plaintiffs  and  defendant  claim- 
ing judgment  under  the  above  opinion  and  upon  the  pleadings,  the  following 
opinion  was  delivered,  March  26,  1885 : 

Mattbson,  J.     When  the  former  opinion  in  this  case  had  been  announced,  the 
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plaintifEs  asked  for  judgment  for  the  northerly  portion  of  the  tract  in  controversy, 
being  ao  much  of  it  as  had  not  been  conveyed  by  Nathan  Waterman,  in  his  life- 
time, to  the  defendant,  by  deed  dated  May  1,  1861.  They  contended  that  the 
deeds,  offered  by  the  defendant,  from  some  of  themselves,  as  heirs  at  law  of 
Nathan  Waterman,  to  his  widow,  Nancy  Waterman,  and  to  Cottrell  T.  Wilcox, 
as  recited  in  the  former  opinion,  were  insuflScient  to  pass  the  title  to  said  north- 
erly portion.  The  descriptions  in  these  deeds  were  all  alike  and  were,  as  we  re- 
marked in  the  former  opinion,  substantially  the  same  as  that  then  under  consid- 
eration. The  lan^age  of  these  descriptions  is  as  follows,  viz. :  '*  A  certain  farm 
or  tract  of  land  with  all  the  buildings  and  improvements  thereon,  situate  in  said 
town  of  Cranston,  containing  by  estimation  about  forty-six  acres,  more  or  less, 
and  bounded  as  follows :  Northerly  and  westerly  on  the  Providence  and  Pawca- 
tuck  turnpike  and  the  Middle  road  to  East  Greenwich,  so  called,  easterly  partly 
on  land  formerly  owned  by  Thomas  Grace,  partly  on  land  of  Robert  Grinnell  and 
partly  on  land  of  Philip  S.  Paine,  southerly  on  land  of  said  Grinnell  and  Paine. 
For  a  more  particular  description,  see  a  quit-claim  deed  from  William  F.  Water- 
man and  others  to  said  Nathan  Waterman,  recorded  in  the  town  clerk's  office  in 
said  Cranston,  in  book  No.  14,  page  370,  of  the  land  records." 

The  plaintiffs  contend,  as  they  did  in  relation  to  the  deed  which  we  formerly 
considered,  that,  as  the  description  expressly  bounds  the  land  conveyed  northerly 
and  westerly  on  the  Providence  and  Pawcatuck  turnpike  road  and  the  Middle 
road  to  East  Greenwich,  so  called,  it  thereby  excludes  said  northerly  portion,  and 
that  the  added  clause,  referring  for  a  more  particular  description  to  the  earlier 
deed  named,  cannot  enlarge  the  grant  beyond  the  particular  description ;  that, 
being  particular,  definite  and  unambiguous.  It  will  oe  observed  that  the  refer- 
ence is,  ^^for  a  more  particular  descriptionj^''  and  not  merely  the  common  reference 
to  facilitate  the  searching  of  the  title,  as  the  plaintiffs  have  supposed.  Such  a 
reference  incorporates  into  a  deed  whatever  is  contained  in  the  deed  to  which 
reference  is  made.  Knowles  v.  Nichols^  2  Curtis,  571,  578,  574;  Varich  v.  Smithy 
9  Paige,  547,  567;  Phelps  Ond  StewaH  v.  Phdps,  17  Md.  120,  134;  MelverY,  WaUcer, 
9  Cranch,  173,  178,  179;  also  in  4  Wheat.  444,  448,  449;  AUen  v.  Bates,  6  Pick. 
460,  461.  It  will  be  further  observed  that  the  conveyance  is  of  **  a  certain /arm 
or  tract  of  land,  containing,"  etc.,  language  broad  enough  to  include  the  entire 
farm,  as  it  had  been,  theretofore,  known  and  occupied.  The  purpose  of  the  de- 
scription following  these  general  words  is  not,  therefore,  to  enlarge  the  grant,  but 
merely  to  identify  the  farm  which  is  the  subject  of  the  grant.  Parts  of  this  de* 
scription  being  irreconcilably  repugnant,  the  question  is,  as  it  was  with  reference 
to  the  deed  formerly  considered,  which  part  is  to  be  rejected  and  *which  is  to 
stand  as  conformable  to  the  intention  of  the  parties.  The  circumstances,  so  far 
as  they  appear,  lead  us  to  think  that  that  intention  was  to  convey  the  farm,  as  it 
had  previously  been  known  and  occupied,  and  that  the  clause  bounding  it 
northerly  and  westerly  on  the  turnpike  and  Middle  road,  which  is  repugnant  to 
such  intention,  was  probably  copied  by  the  scrivener  from  the  earlier  deed  and 
was  inserted  therein,  as  we  found  in  the  former  opinion,  by  inadvertence  or 
mistake. 

The  insertion  of  the  words  "  by  estimation  "  before  the  words  **  forty-six  acres," 
and  of  *•  more  or  less  "  after  them,  which  were  not  contained  in  the  earlier  deed. 
Instead  of  indicating  a  contrary  intention,  as  the  plaintiffs  insist,  are  to  our  minds 
more  naturally  explained  upon  the  idea  that  the  makers  of  these  deeds  were 
aware  that  Nathan  Waterman  had  conveyed  the  southerly  portion  of  the  tract  m 
controversy  to  the  defendant,  and  therefore  deemed  it  necessary  to  limit  the 
statement  of  the  number  of  acres  by  the  word  inserted,  so  that  it  should  not  be 
taken  as  an  exact  statement  of  the  quantity  of  land. 

As  plaintiffs  in  ejectment  can  recover  only  upon  proof  of  their  title  to  the 
demanded  premises,  it  follows  that  none  of  the  plaintiffs,  whose  interests  passed 
under  the  aeeds  in  question,  can  recover  any  part  of  said  northerly  portion.  The 
only  remaining  plaintiffs  are  John  S.  Abom  and  his  wife,  Lydia  Abom,  and 
Thomas  L.  Stadden  and  his  wife,  Elizabeth  Stadden,  the  respective  interests  of 
said  Lydia  and  Elizabeth,  in  said  northerly  portion,  being  each  an  imdividcd 
eighth.     Are  they  entitled  to  recover  in  the  present  action  ? 
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In  ejcctmeDt,  when  two  or  more  persons  sue  as  co-tenants,  and  it  appears  upon 
the  trial  that  one  of  them  has  no  interest  in  the  property,  judgment  must  be  ren- 
dered for  the  defendant.  To  entitle  the  plaintiffs  to  recover,  all  the  plaintiffs 
must  have  a  right  to  demand  the  possession.  De  Mill' v.  Lockwood,  3  Blatchf.  66, 
61;  Toomey  v.  Pierce^  42  Cal.  835,  338;  Cheney  v.  Cheney,  26  Vt.  606,  608; 
Jackson  v.  Richmond^  4  Johns.  483.  Nor  is  this  rule  altered  by  Pub.  Stat. 
R.  1.,  chap.  230,  §  1,  which  simply  permits  actions  of  ejectment,  or  other  actions 
concerning  any  estate  holden  or  claimed  in  coparcenary,  common  or  joint  tenancy, 
where  the  possession  of  the  estate  claimed  is  the  object  of  the  suit,  to  be  com- 
menced by  all  or  any  two  or  more  of  the  coparceners,  tenants  in  common  or  joint 
tenants,  or  to  be  brought  by  each  one  for  his  particular  share  of  the  estate,  but 
does  not  authorize  a  judgment  in  favor  of  one  or  more  coparceners,  tenants  in 
common  or  joint  tenants,  having  an  interest  in  the  estate  claimed,  when  improp- 
erly joined  as  plaintiffs  with  another  person  or  persons  having  no  such  interest. 

Pub.  Stat.  R.  I.,  chap.  204,  §  34,  however,  provide  that  **  no  action  shall  be 
defeated  by  the  misjoinder  of  parties,  if  the  matter  in  controversy  can  be  properly 
dealt  with  and  settled  between  the  parties  before  the  court,  and  the  court  may 

order  any  party  improperly  joined  in  any  action  to  be  stricken  out " 

Under  this  provision  of  the  statute  we  not  only  have  authority  to  order  the  per 
sons  improperly  made  plaintiffs  to  be  stricken  out,  but  are  required  to  sustain  the 
action,  instead  of  permitting  it  to  be  defeated  by  the  misjoinder,  if  we  can  prop- 
erly deal  with  the  matter  in  controversy  and  settle  it  between  the  parties. 

The  defendant  contends  that  the  statute  does  not  apply  to  a  case  like  the  pres- 
ent, because  there  is  not  only  a  misjoinder  of  parties,  but  because  the  title  by 
which  the  Aboms  and  Staddens  now  claim  the  northerly  portion  of  the  tract  in 
controversy,  as  heirs  of  Nathan  Waterman,  is  inconsistent  with  the  title  which 
they  asserted  to  the  whole  of  said  tract,  adversely  to  the  deed  from  William  P. 
Waterman,  Senior,  and  Sophia  Waterman  to  said  Nathan  We  fail  to  perceive, 
however,  if  the  Aboms  and  Staddens  have,  in  fact,  title  to  the  portion  of  the 
tract  now  claimed,  how  the  circumstances  that  they  have  previously  in  the  suit 
asserted  a  different  and  inconsistent  title  to  a  larger  tract,  including  that  now 
claimed,  which  has  been  found  to  be  invalid,  can  prevent  us  from  properly  deal- 
ing with  the  rights  of  the  parties  in  the  portion  of  the  tract  now  claimed  and 
settling  the  controversy  between  them. 

The  defendant  also  contends  that  judgment  ought  not  to  be  given  in  favor  of 
the  Aboms  and  Staddens,  because  there  has  been  no  proof  of  ouster.  The  denial 
of  a  right  of  a  co-tenant  made  to  him  directly,  or  brought  to  his  knowledge,  is, 
when  accompanied  by  the  exclusive  possession,  sufficient  to  warrant  a  finding  of 
an  ouster.  Freeman  on  Co-tenancv  and  Partition,  §  235;  Siglar  v.  Van  Riper,  10 
Wend.  414,  418,  419;  Humbert  v.  TnnUy  Church,  24  id.  587,  697,  698.  The 
defendant  lias  filed  a  plea,  in  which  he  alleges,  that  he  and  those  under  whom  he 
derives  his  title  had  been,  for  twenty  years  before  the  bringing  of  the  suit, 
in  the  uninterrupted,  quiet,  peaceable  and  actual  seizin  and  possession  of  the 
land  demanded,  claiming  the  same  as  his  and  their  sole  and  rightful  estate  in  fee- 
simple.  This  assertion  by  plea  of  a  title  in  himself,  grounded  upon  adverse  and 
exclusive  possession,  amounts  to  a  denial  of  the  title  of  the  plaintiffs,  and  dis- 
penses with  the  necessity  of  further  proof  of  ouster. 

We  will,  upon  motion,  permit  the  suit  and  declaration  to  be  amended  by  strik- 
ing out  the  names  of  the  persons  who  have  been  improperly  joined  as  plaintifits, 
on  condition  that  the  remaining  plaintiffs  recover  no  costs  ;  and  will  then  enter 
judgment,  without  costs,  in  favor  of  the  said  Aboms  and  the  said  Staddens,  for 
their  respective  interests  in  said  northerly  portion  of  said  tracts. 
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Mathewson  «.  Tripp. 
December  81,  1884. 

AoKNcr —  CiTT  Board  —  Euplotbes  —  Compbksation  —  Approval  bt  Citt  Council. 

A  statute  provided  that  the  board  of  public  works  in  the  citj  of  Provideuce  might  hire 
such  employees  as  it  deemed  ueedful,  ''and  agree  with  them  for  their  compensation, 
provided,  however,  that  when  such  compensation  shall  exceed  the  sum  of  $1,000  per 
annum,  such  compensation  shall  be  subject  to  the  approval  of  the  citj  council  .... 
which  said  compensation  shall  be  paid  out  of  the  city  treasury.'' 

Of  theemplovees  so  hired,  the  city  council  approved  the  compensation  of  all  except  two, 
who  were  hirea  at  more  than  $1,000  per  annum,  and  in  regard  to  whom  the  council  took 
no  action. 

Held,  that  these  two  were  entitled  to  the  pay  agreed  on  with  the  board  of  public  works. 

Seld^  further,  that  the  city  council  coula  disapprove  the  compensation  agreed  on  by 
the  board  of  public  works  or  approve  it  with  a  reduction  in  amount,  but  could  not,  by 
mere  non-action,  defeat  the  agreement  made  by  the  board. 

Bill  in  equity  brought  by  certain  tax  payers  resident  in  Providence  against  the 
city  treasurer  and  the  city  auditor  asking  for  an  account,  an  injunction,  and  an 
order  to  compel  the  treasurer  to  refund  certain  moneys  paid  by  him  from  the 
treasury. 

Charles  A,  WUson  db  Thomas  A.  JenckeSy  for  complainants.  Nicholas  Van  Slycky 
for  respondents. 

DuRPEE,  C.  J.  This  is  a  suit  in  equity  for  an  injunction  to  restrain  the  de- 
fendants, the  city  auditor  and  city  treasurer  of  the  city  of  Providence,  from  audit- 
ing and  paying  the  salaries  of  certain  employees  of  the  board  of  public  works  of 
said  city  and  for  other  relief.  The  question  involved  arises  under  the  following 
provision  of  Pub.  Laws  R.  I.,  chap.  815,  of  April  15,  1880,  being  the  act  for  the 
establishment  of  the  board  of  public  works,  to-wit :  "  Said  board  may  employ 
such  agents  and  servants  as  they  may  deem  necessary  and  agree  with  them  for 
their  compensation,  provided,  however,  that  when  such  compensation  shall  exceed 
the  sum  of  one  thousand  dollars  per  annum  such  compensation  shall  be  subject  to 
the  approval  of  the  city  council,  and  provided  further,  that  the  aggregate  amount 
paid  for  such  compensation  shall  not  exceed  the  amount  appropriated  therefor  by 
said  city  council,  which  said  compensation  shall  be  paid  out  of  the  city  treasury.'* 

Previous  to  January  17,  1881,  the  board  employed  several  persons  under  this 
provision,  agreeing  with  them  for  a  compensation  in  excess  of  $1,000  each  per 
annum.  On  January  17,  1881,  the  board  presented  a  list  of  the  persons  so  em- 
ployed and  of  the  compensation  agreed  for  with  each  of  them  to  the  city  council. 
The  city  council  by  vote  approved  the  compensation  agteed  for  in  the  case  of  alt 
these  persons  but  two,  namely,  Clinton  D.  Sellew,  whose  compensation  was  agreed 
for  at  $2,800,  and  Philip  S.  Chase,  whose  compensation  was  agreed  for  at  $1,700 
per  annum.  In  the  case  of  these  two  persons  the  city  council  has  neither  expressly 
approved  nor  expressly  disapproved  of  the  compensntion  agreed  for.  Sellew  and 
Chase  have  remained  in  the  employment  of  the  board  and  have  been  paid  out  of 
the  city  treasury  their  salaries  as  agreed  for.  The  complainants,  who  arc  tax  payers 
of  the  city  of  Providence,  maintain  that  the  payments  are  unlawful  and  ask  that 
they  may  be  enjoined  for  the  future,  and  that  the  defendant  Tnpp  may  be  decreed 
to  refund. 

The  complainants  construe  the  provision,  above  recited,  to  mean  that  no  person, 
employed  by  the  board  under  an  agreement  for  more  than  $1,000  per  annum,  can 
lawfully  be  paid  out  of  the  city  treasury  more  than  $1,000  per  annum,  until  tlie 
larger  compensation  agreed  for  has  been  expressly  approved  by  the  city  council. 
We  do  not  so  construe  the  provision.  The  provision  authorizes  the  board  to  em- 
ploy such  agents  and  servants  as  they  may  deem  necessary  and  to  apree  with  them 
for  their  compensation.  It  does  not  declare  that  the  employment  shall  not  begin, 
or  that  the  agreement  shall  not  be  operative,  until  the  compensation  agreed  for, 
when  it  exceeds  $1,000  a  year,  is  approved  by  the  city  council,  but  only  that  the 
compensation  agreed  for,  when  it  exceeds  $1,000  a  year,  shall  be  subject  to  the 
approval  of  the  city  council.  Now  suppose  the  board  employs  a  man  and  agrees 
to  pay  him  $3,000  a  year,  and  the  employee  immediately  goes  to  work  under  that 
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agreement.  The  board  reports  to  the  city  council  and  the  city  council  does  noth- 
ing. Is  the  employee  to  have  nothing  for  his  services  ?  The  complainants  say  he 
can  have  $1,000  a  year.  But  the  board  agreed  with  him  for  $2,000,  and  he  has 
served  under  that  agreement.  The  answer  of  the  complainants  is  that  the  agree- 
ment is  subject  to  the  approval  of  the  city  council  and  the  city  council  has  not 
approved  it.  The  employee  may  reply:  **  It  is  true  the  agreement,  or  rather  the 
compensation  agreed  for,  is  subject  to  the  approval  of  the  city  council,  but, 
nevertheless,  it  is  an  agreement  which  the  board  was  authorized  by  the  stat- 
ute to  make  with  me,  and,  having  earned  my  salary  by  service  under  it, 
there,  is  no  reason  why  I  should  not  be  paid.  The  agreement,  as  you  con- 
strue the  statute,  is  not  an  agreement  but  merely  a  negotiation  for  an  agree- 
ment." It  seems  to  us  that  the  employee  in  tliis  would  have  the  better  of 
the  argument.  If  it  be  asked,  what  becomes  of  the  right  of  the  city  council 
under  such  a  construction,  we  answer  that  the  compensation  agreed  for  still  re- 
mains subject  to  the  right,  unless  the  city  council  has  relinquished  it,  and  it  can 
still  exercise  it.  It  can  now,  if  it  has  not  relinquished  its  right,  either  approve 
or  disapprove  the  compensation.  We  have  no  doubt,  moreover,  that  it  can  approve 
subject  to  a  reduction,  and  that,  if  the  employee  then  continue  in  service,  he  will 
thereafter  be  entitled  only  to  the  compensation  as  reduced.  We  think,  however, 
that  the  agreement  of  the  board  with  him  holds  until  the  city  council  acts  and 
that  it  cannot  defeat  the  agreement  bv  mere  non-action. 

The  bill  is  dismissed,  with  costs. 

Decree  accordingly. 


Foster  v.  Berrt. 
December  ai,  1884. 

ExictTTioN  — Title  OF  PnRCHASBR  on — Validity  —  Burden  of  Proof  —  PRBsnupnoN  as  to 

Rbturn. 

The  return  of  an  execution  by  a  sheriff  is,  in  Rhode  Island,  not  necessary  to  vest  in  a 
purchaser  at  the  execution  nale  the  defendant's  interest  in  realty  sold  under  the  execution. 

Nor  does  the  validity  of  the  purchaser's  title  depend  on  the  sherifiPs  leaving  a  copy  of 
the  execution  with  the  town  clerk,  as  required  by  statute. 

Where  a  plaintiffs  case  rested  on  the  invalidity  of  a  sheriff's  sale,  the  burden  of  proof 
beinff  on  the  plaintiff : 

JJeld,  that  the  legal  presumption  that  the  sheriff's  return  set  forth  all  which  he  did,  was 
balanced  by  the  contrary  presumption  that  the  sheriff  performed  his  statutory  duty. 
lIcDce  the  plaintiff  should  have  shown,  by  extrinsic  evidence,  neglect  of  duty  on  tne 
sheriff's  part. 

Exceptions  to  the  court  of  common  pleas.     The  opinion  states  the  facts. 

A.  B.  Crafts,  for  plaintiff.     Nathan  F.  Dixon^  for  defendant. 

DuRFEE,  C.  J.  This  case  comes  up  on  exceptions  from  the  court  of  common 
pleas.  The  action  is  assumpsit  to  recover,  with  interest,  $100,  paid  by  the  plaintiff 
to  the  defendant  for  certain  real  estate  sold  and  conveyed,  or  ostensibly  sold  and 
conveyed,  to  the  plaintiff  by  the  defendant,  as  sheriff,  under  an  execution,  in 
March,  1868.  At  the  trial  in  the  court  below,  the  plaintiff  adduced  testimony  to 
show  that  the  defendant  had  not  returned  the  execution  into  court,  and  also  that 
the  proceeds  of  the  sale  were  more  than  enough  to  pay  the  execution,  costs  and 
charges,  and  that  the  sheriff  had  not  lodged  the  surplus  in  the  general  treasury; 
and  he  claimed  that,  in  consequence  of  tliese  neglects,  he  failed  to  acquire  any 
title  to  the  estate  bought  by  them.  The  defendant  produced  the  execution  with 
a  return  thereon,  and  testified  that  he  had  returned  it  into  court,  and  that  it  was 
taken  but  for  examination  by  the  late  Judge  Potter,  and  that  he  had  obtained  it 
from  him.  The  court  instructed  the  jury  to  render  a  verdict  for  the  defendant. 
The  question  is,  was  the  instruction  erroneous  ?  We  do  not  think  that  any  return 
was  necessary  to  vest  the  title  in  the  purchaser,  for  the  statute  provides  that  the 
sheriff's  deed,  given  in  pursuance  of  the  statute,  shall  vest  in  the  purchaser,  at  an 
execution  sale  of  real  estate,  all  the  estate,  nght  and  interest  which  the  debtor  had 
therein.     Rev.  Stat.  R.  I.,  chap.  195,  §  13;   Pub.  Stat.  R  I.,  chap.  223,  §  14. 
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If,  then,  the  sale  was  legal,  the  plaintiff  acquired  by  the  deed  all  the  right,  title 
and  interest  of  the  debtor  in  the  estate  sold,  and  no  subsequent  neglect  of  the 
sheriff  could  divest  it.  It  is  true  that  a  neglect  to  retain  the  execution  might 
make  it  difficult  or  impossible  for  the  plaintiff  to  establish  his  title  by  the  proper 
record  evidence,  but  a  title,  which  has  once  vested,  does  not  become  extinct  when 
it  becomes  incapable  of  proof.  It  is  for  the  plaintiff  to  show  that  he  did  not 
acquire  any  title  in  order  to  recover  in  this  form  of  action.  In  Massachusetts  and 
Connecticut  a  return  of  the  execution  is  necessary  to  vest  the  title  by  the  statutes 
of  these  States,  and  therefore  the  cases  cited  from  these  States  are  not  precedents 
for  us. 

The  plaintiff  points  out  certain  defects  and  omissions  in  the  return,  chief  among 
which  18  an  omission  to  show  that  the  execution  sale  was  duly  advertised  in  some 
newspaper  in  the  county,  and  he  contends  that,  in  consequence  thereof,  his  title  is 
invahd.  The  burden  of  proof,  however,  is  on  the  plaintiff,  and  it  does  not  follow 
that  the  sale  was  not  advertised  because  the  return  fails  to  show  it.  The  return 
does  not  purport  on  its  face  to  be  a  statement  of  every  thing  that  wasMone  in  the 
service  of  the  execution,  and  we  do  not  find  any  language  in  it  which  implies  that 
the  sale  was  not  advertised.  It  may  be  argued  that  the  presumption  is  that  every 
thing  that  was  done  appears  in  the  return,  because  the  officer  is  directed  to  return 
the  writ  with  his  doings  thereon.  But  it  may  likewise  be  argued  that  the  pre- 
sumption is  that  the  defendant  did  not  sell  before  advertising  the  sale,  because 
the  statute  makes  it  his  duty  to  advertise  before  selling.  Both  presumptions  are 
equally  strong,  and  therefore  all  we  can  say  is  that  the  return  does  not  show 
whether  the  sale  was  duly  advertised  or  not.  Consequently  it  was  for  the  plain- 
tiff to  show  the  omission  to  advertise  by  extrinsic  evidence,  and  he  adduced  no 
such  evidence.  In  a  proper  case,  of  course  the  defects  and  omissions  in  the  return 
may  be  supplied  by  amendment. 

The  plamtiff  makes  the  point  that  he  acquired  no  title,  because  the  copy  of  the 
execution  which  the  defendant  left  with  the  town  clerk  under  Pub.  Laws  R.  I., 
chap.  268,  passed  at  the  January  session  of  the  general  assembly,  in  1858,  was 
grossly  inaccurate.  We  think  the  validity  of  the  title  does  not  depend  on  the 
leaving  of  the  copy.  The  leaving  of  the  copy  is  not  necessary  to  perfect  the  levy, 
for  the  levy  is  to  be  made  before  the  copy  is  left  Nor  is  it  required  as  additional 
notice  of  the  sale^  for  the  statute  does  not  direct  when  the  copy  shall  be  left,  and 
it  may  be  left  immediately  after  the  levy,  before  the  sale  is  ratified,  and  more- 
over, if  the  estate  has  been  previously  attached,  no  copy  is  required.  Evidently 
the  purpose  is  notice  to  intending  purchasers  and  incumbrancers.  Doubtless  it 
is  the  duty  of  the  officer  charged  with  the  execution  to  leave  the  copy,  and  if  he 
neglects  the  duty,  he  may  be  responsible  to  any  person  who  suffers  by  the  neglect ; 
but  the  duty  being  rather  collateral  to  the  proceedings  under  the  levy  then  a  part 
of  them,  we  do  not  think  the  sale  will  be  thereby  invalidated. 

Exceptions  overruled. 

[As  to  rights  of  purchaser  on  execution  sales,  see  28  Eng.  Rep.  220;  26  Am.  Rep.  627. — Eo.] 


Lewis  v.  DotroLAss. 
December  81,  1884. 

Will  —  Fatekt  Ambiguitibs  —  Dbclarations  of  Testator  —  Dbviss  Construbd. 

Patent  ambiguities  in  a  will  must  be  solved  by  construction,  not  by  evidence. 

Hence  the  declarations  of  a  testator  to  the  scriTener  of  the  will  are  not  admissible  to 
explain  conflicting  provisions  of  the  will  itself. 

Testamentary  disposition  as  follows: 

"  1.  I  give,  devise  and  bequeath  to  my  wife,P.  .  .  .  the  privilege  of  the  south  half  of 
the  house  and  also  the  south  garden,  and  also  the  keeping  of  a  cow  the  year  round, 
and  also  all  the  household  furmture  for  her  own  personal  benefit  during  her  natural  life 
or  widowhood 

**  2.  I  give  and  bequeath  to  my  wife,  P.  .  .  after  all  mv  just  debts  and  funeral  charges 
are  paid,  all  of  my  remaining  property  during  her  natural  life  and  widowhood.     .    .     . 

'*  8.  1  .  .  .  do  appointB.  .  .  executor  of  my  last  will  and  testament,  to  dispose 
of  all  my  real  and  personal  property  that  I  am  possessed  of  at  my  decease^  and  what 
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remains  of  that  property  to  be  dirided  equally  between  my  three  sons,  M.    .    .    D. 
and  B.    .    /* 

Heldf  that  clause  2  did  not  corer  the  house  and  homestead  estate  mentioned  in  clause  1. 

And  that  clause  8  was  to  be  construed  simply  as  a  general  residuary  clause  affecting 
property  not  disposed  of  in  the  preceding  clauses. 

Plaintiff's  petition  for  a  new  trial. 

Thomas  H.  Pedbodyy  for  plaintiff.     Kathan  F.  Dixon,  for  defendant. 

Matteson,  J.  This  was  an  action  of  trespass  and  ejectment  to  recover  pos- 
session of  a  tract  of  land,  situated  partly  in  Hopkinton  and  partly  in  Exeter,  be- 
ing the  homestead  estate  of  Moses  B.  Lewis,  deceased.  The  writ  was  dated  the 
2d  day  of  January,  1888.  The  defendant  pleaded,  first^  freehold  in  himself ; 
secondy  not  guilty.     The  plaintiff  joined  issue  on  both  pleas. 

The  plaintiff  is  the  widow  of  Moses  B.  Lewis,  and  claimed  title  to  the  tract 
under  his  will.  The  portions  of  this  will  material  to  the  present  inquiry  are  the 
following,  viz. : 

1.  **I  give,  devise  and  bequeath  to  my  wife,  Phebe  L.  Lewis,  the  interest  of 
twenty-six  hundred  dollars  in  the  First  National  Bank  in  Hopkinton,  R.  L,  and 
also  the  privilege  of  the  south  half  of  the  house,  and  also  the  south  garden,  and 
also  the  keeping  of  a  cow  the  year  round  and  barn  room  for  the  cow,  and  also  all 
the  household  furniture  for  her  own  personal  benefit  during  her  natural  life  or 
widowhood Also  the  wood  for  one  fire  prepared  for  the  stove. 

2.  **  I  give  and  bequeath  to  my  wife,  Phebe  L.  Lewis,  after  all  my  just  debt5 
and  funeral  charges  are  paid,  all  of  my  remaining  property  during  her  natural 
life  and  widowhood.'* 

3.  I,  Moses  B.  Lewis,  do  appoint  Benjamin  T.  Lewis  executor  of  my  last  will 
and  testament,  to  dispose  of  all  my  real  and  personal  property  that  I  am  possessed 
of  at  my  decease,  and  what  remains  of  that  property  to  be  divided  equally  between 
my  three  sons,  Moses  D.  Lewis,  Daniel  C.  Lewis  and  Benjamin  T.  Lewis. 

The  defendant  claimed  title  to  the  tract  sued  for  under  a  deed  from  the  above- 
named  Moses  D.  Lewis  and  Benjamin  T.  Lewis,  dated  the  9th  day  of  December, 
1882.  This  deed  reserved  **  for  the  use  of  Phebe  L.  Lewis,  during  the  term  of 
her  natural  life,  the  south  half  of  the  dwelling-house  on  said  premises,  the  south 
garden  and  room  in  the  bam  to  keep  a  cow,  as  provided  in  the  last  will  and 
testament  of  said  Moses  B.  Lewis,  deceased,"  and  also  contained  a  covenant  on 
the  part  of  the  defendant  with  the  makers,  and  particularly  with  Benjamin  T. 
Lewis,  executor  of  said  will,  that  he  would  furnish  to  Phebe  L.  Lewis,  during  her 
natural  life,  the  fire-wood  sufficient  for  one  Are,  cut  and  split  and  delivered  at 
the  door,  ready  for  use,  and  would  also  furnish  her,  for  the  same  time,  the  fodder 
and  feed  for  keeping  one  cow,  according  to  the  provisions  of  said  will. 

At  the  trial,  the  plaintiff  claimed,  and  put  in  evidence  tending  to  prove,  that 
she  was  in  possession  of  all  the  premises  described  in  the  writ  and  declaration  on 
tlie  16th  day  of  December,  1882,  and  that  on  that  date  she  was  ejected  therefrom 
and  dispossessed  thereof  by  the  defendant,  who  had  since  been  in  the  occupation 
and  possession  of  the  same,  and  had  kept  her  out  of  the  possession  thereof.  It 
also  appeared  in  evidence,  and  was  not  disputed,  that  the  testator  at  the 
execution  of  his  will  and  at  his  death  was  the  owner  in  fee  of  several  farms,  with 
houses,  gardens,  barns  and  other  buildings  thereon.  The  plaintiff  offered  to 
prove  by  Stanton  Austin,  of  Hopkinton,  that  he  wrote  the  said  last  will  and  tes- 
tament, at  the  request  of  the  testator,  on  the  day  it  was  executed,  viz. :  July  20, 
1871,  and  also  what  the  testator  meant  by  the  clause  therein,  as  follows  :  **  1  give 
and  bequeath  to  my  wife,  Phebe  L.  Lewis,  after  all  my  just  debts  and  funeral 
charges  are  paid,  all  of  my  remaining  property  during  her  natural  life  and  widow- 
hood," in  the  connection  in  which  the  same  was  used  in  said  will,  and  also  to 
prove  by  said  witness  that  there  was  in  reality  no  conflict  in  the  provisions  of  said 
will,  understanding  them  as  the  testator  did,  so  far  as  the  plaintiff  was  affected 
thereby  ;  and  also  to  explain  by  said  witness  the  latent  ambiguities  in  said  pro- 
vision of  said  will,  whereby  the  interest  of  the  plaintiff"  in  the  property  of  the 
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testator  that  was  disposed  of  by  said  will  was  affected.  But  the  court  ruled  such 
evidence  inadmissible  and  refused  to  allow  the  plaintiff  to  put  in  such  proof. 

The  defendant  claimed,  and  put  in  evidence  tending  to  prove,  that  he  had  not 
broken  his  covenant  above  recited,  and  had  never  dispossessed  the  plaintiff  of  the 
south  half  of  the  dwelling-house  on  the  tract  of  land  described  in  the  plaintiff's 
writ  and  declaration,  nor  of  the  south  warden  on  the  same,  nor  of  room  in  the 
bam  on  the  same  to  keep  a  cow,  and  had  not  kept  her  out  of  possession  of  the 
same,  or  any  part  thereof,  but  admitted  that  he  had  been  in  the  possession  and 
occupation  of  the  remainder  of  said  premises  ever  since  the  16th  day  of  Decem- 
ber, 1882. 

The  plaintiff  requested  the  court  to  instruct  the  jury  :  *'  That  under  the  will  of 
said  Moses  B.  Lewis,  the  plaintiff  is  entitled,  under  the  residuary  clause  in  her 
favor,  to  a  life  estate  during  her  widowhood  in  what  remained  of  the  real  estate 
of  which  he  died  seized  and  possessed,  not  specifically  devised  or  bequeathed, 
including  the  homestead  farm."  But  the  court  declined  to  instruct  the  jury  in 
accordance  with  such  request,  and  did  instruct  them  that  the  only  interest  that 
the  plaintiff  took  under  and  by  virtue  of  the  provisions  contained  in  said  last 
will  and  testament  in  said  homestead  farm,  was  **  the  privilege  of  the  south  half 
of  the  house,  and  the  south  garden,  and  the  keeping  of  a  cow  the  year  round  and 
bam  room  for  the  cow,  and  all  the  household  furniture  for  her  own  personal 
benefit  during  her  natural  life  or  widowhood,"  as  expressed  in  the  first  clause  of 
said  will ;  and  that  said  residuary  clause  in  her  favor  did  not  operate  to  convey  any 
portion  of  said  homestead  farm,  however  it  might  be  with  reference  to  any  other 
of  her  husband^s  real  estate. 

The  jury  retnmed  a  verdict  of  not  guilty. 

The  plaintiff,  having  duly  excepted  to  the  refusal  of  the  court  to  permit  the 
testimony  of  Stanton  Austin  to  go  to  the  jury,  and  to  theniling  of  the  court  that 
such  testimony  was  inadmissible,  and  also  to  the  declination  of  the  court  to  give 
the  instruction  to  the  jury  requested,  and  to  the  instruction  as  given,  now  peti- 
tions for  a  new  trial,  basing  her  petition  upon  these  exceptions. 

The  ambiguity  sought  to  be  aided  by  the  testimony  offered  was  not,  as  the 
plaintiff's  counsel  supposes,  a  latent  ambiguity,  that  is,  one  arising  upon  the  evi- 
dence, in  aid  of  which  extrinsic  evidence  is  admissible,  as  for  instance,  where  it 
appears  that  there  are  two  persons  or  estates,  both  answering  equally  the  descrip- 
tion in  the  will,  and  the  question  is,  whom  or  which  the  testator  intended,  but 
was  an  ambiguity  arising  from  the  apparent  conflict  of  the  provisions  of  the  will 
itself,  and  was,  therefore,  a  patent  ambiguity,  or  one  appearing  on  the  face  of  the 
instmment.  Such  an  ambiguity  is  to  be  removed,  if  at  all,  by  construction  and 
not  by  averment.  To  permit  parol  evidence  to  be  given  in  aid  of  such  an  ambi- 
guity, would  not  only  be  in  violation  of  the  well-settled  rule  that  the  testator's 
mtent  is  to  be  ascertained  by  the  will  itself,  but  would  also  be  contrary  to  the 
statute,  which  requires  wills  to  be  in  writing.  The  declarations  or  instructions  of 
the  testator  to  the  witness  were,  therefore,  inadmissible  for  the  purpose  of  show- 
ing what  the  testator  meant  by  the  provision  of  the  will,  and  were  properly  ex- 
cluded. Broom's  Legal  Maxims,  *  *  609,  610,  611,  613,  614;  Richards  v. 
DutcK,  8  Mass.  506,  515;  Farrar  v.  Ayres,  6  Pick.  404,  409  ;  Crocker  v.  Crocker, 
11  id.  252,  256,  257  ;  Brown  v.  8<dtonstall,  3  Mete.  423,  427;  Tucker  v.  Seaman's 
Aid  Society,  7  Mete.  188,  207,  208;  Stevens  v.  Vancleve,  4  Wash.  C.  C.  262,  265  ; 
Mann  v.  Executors  of  Mann,  1  Johns.  Ch.  231,  234,  235;  Jackson  \,  Sill,  11  Johns. 
201,215,  219,220;  MlUer  v.  Travers,  8  Bing.  244.  247-250;  Doe,  dem,  Oord, 
V.  Needs,  2  M.  &  W.  129,  139;  Doe,  dem.  Hiscocks,  v.  Hiscocks,  5  M.  &  W.  863,  367, 
868,  869,  372. 

Still  less  admissible  would  be  the  construction  given  by  the  witness  to  such 
declarations  or  instructions,  which  the  language  of  the  offer  seems  broad  enough 
to  include. 

Nor  do  we  find  that  the  court  erred  in  declining  to  give  the  instmction  reques- 
ted, or  in  the  instruction  given.  The  clauses  of  the  will  which  we  are  called 
upon  to  constrae  are  somewhat  obscure  in  meaning  and  apparently  conflicting. 
We  have  endeavored  to  construe  them  in  such  a  manner  as  to  render  them  con- 
sistent and  to  give  effect  to  each.    We  are  inclined  to  the  opinion  that  the  second 
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clause,  above  quoted,  by  which  the  testator  gives  and  bequeaths  to  bis  wife,  after 
all  hiB  debts  and  funeral  charges  are  paid,  all  his  remaining  property,  did  not 
convey  to  her  the  homestead  estate ;  for,  although  the  words  "all  my  remaining 
property "  are  broad  enough  to  have  passed  the  homestead  estate,  it  is  a  little 
singular,  and,  indeed,  hardly  supposabie,  that  the  testator  should  have  taken 
pains  to  define  so  particularly  in  the  first  clause  quoted  the  privileges  which  she 
was  to  enjoy  in  that  estate,  if  it  had  been  his  intention  that  she  would  take  the 
whole  estate.  It  seems  to  us  probable  that  he  intended  by  these  words  whatever 
property  he  had  at  the  execution  of  his  will,  not  required  for  the  payment  of 
debts  and  funeral  charges,  and  not  mentioned  in  or  disposed  of  by  previous 
clauses  of  the  will.  By  the  third  clause,  above  quoted,  the  testator  empowers  his 
executor  to  dispose  of  the  homestead  estate,  subject  to  the  rights  therem  devised 
to  his  wife  by  the  first  clause,  and  whatever  property  he  should  acquire  subse- 
quently to  the  making  of  the  will,  and  to  divide  it  among  his  three  sons,  as  therein 
expressed.  The  words,  *  *  all  of  my  real  estate  and  personal  property  that  I  am  pos- 
sessed of  at  my  decease,"  taken  by  themselves,  would  include  his  entire  property ; 
but  they  are  limited  by  the  following  words:  "  what  remains  of  that  property." 
These  latter  words  were  intended,  as  we  think,  to  take  out  of  the  operation  of 
the  former  the  property  previously  disposed  of  by  the  preceding  clauses  of  the 
will,  and  to  make  this  clause,  in  effect,  simply  a  general  residuary  clause. 

The  petition  for  a  new  trial  must  be  denied. 

Petition  dismissed. 


Welch  v,  Boston  and  Providence  Railroad  Corporation. 
December  81,  1884. 

MAI.ICIOU8  FaOSBCUTION  —  PROBABLB  CaUSB  —  FORMBR   ADJUDICATION. 

In  an  action  for  malicious  prosecution  brought  by  A .  against  B..  a  judicial  finding  in  the 
former  action  in  favor  of  B.and  against  A.  by  the  court  of  original  jurisdiction  is  conclus- 
ive of  probable  cause,  when  such  finding  is  not  procured  by  unfair  means,  even  if  such 
finding  is  reversed  on  appeal. 

Trespass  on  the  case  for  malicious  prosecution.     On  demurrer  to  the  declaration. 

Page  <fe  Owen  and  Amasa  M,  Eaton,  for  plaintiff.     Arnold  Oreen,  for  defendant. 

Carpenter,  J.  This  is  case  for  malicious  prosecution  founded  on  three  actions 
brought  by  the  Boston  and  Providence  Railroad  Corporation  against  John  Welch 
in  the  justice  court  of  the  city  of  Providence.  The  declaration  sets  out  these 
actions,  and  in  each  of  them  states  that  '*  upon  trial  of  said  action  "  the  justice  court 
gav  e  3  udgment  in  favor  of  the  railroad  corporation  and  against  Welch.  As  to  two  of 
these  actions,  the  declaration  does  not  charge  that  the  judgment  of  the  justice 
court  has  ever  been  reversed.  As  to  the  third,  the  declaration  charges  a  reversal 
on  appeal.  The  railroad  corporation  has  demurred  to  the  declaration  and  argues 
that  the  conviction  of  Welch  in  the  court  of  first  instance  is  conclusive  evidence 
of  probable  cause  for  the  actions  brought  against  him.  We  think  the  demurrer 
must  be  sustained. 

It'was  early  decided  in  Beynolds  v.  Kennedy^  1  Wils.  233,  that  the  finding  against 
the  plaintiff  by  the  tribunal  before  which  the  complaint  was  made  is  conclusive 
evidence  that  there  was  probable  cause  for  the  complaint,  even  although  that  find- 
ing was  afterward  reversed  on  appeal.  This  case  is  cited  with  apparent  approval 
by  Lord  Mansfield  and  Lord  LonaHBOROUGH  in  Johnstone  v.  Sutton^  1  Term 
Rep.  510.  The  same  doctrine  has  been  applied  in  numerous  cases  in  this  country. 
Whitney  y,  Peckhaniy  15  Mass.  243;  Gloon  v.  Gerry ^  13  Gray,  201 ;  Palmer  v.  Af)eryy 
41  Barb.  290;  Spring  y.  Before,  12  B.  Monr.  551;  Qri^  v.  iSfettor*,  4  Dev.  &  Batt. 
176. 

In  Burt  V.  Place^  4  Wend.  591,  the  court  carefully  examine  and  expound  the 
doctrine  of  Beynolds  v.  Kennedy^  and  sustain  the  declaration  on  the  clear  ground 
that  it  goes  beyond  the  declaration  in  that  case,  inasmuch  as  it  alleges  that  the 
defendant,  well  knowing  that  the  plaintiff  had  a  good  defense,  prevented  the 
plaintifiE  from  procuring  the  necessary  evidence  to  make  out  that  defense  by  cauS' 
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ing  him  to  be  detained  a  prisoner  until  the  judgments  were  obtained,  and  that 
the  imprisonment  was  for  the  purpose  of  preventing  a  defense  to  the  actions. 
In  this  case,  however,  there  is  no  allegation  that  the  judgments  of  the  justice 
court  were  obtained  by  any  unfair  means  practiced  on  the  part  of  the  defendant. 
We  think  the  true  rule  is  that  a  judicial  finding  by  the  court  of  original  juris- 
diction, not  alleged  to  have  been  procured  by  unfair  means,  must  be  held  to  be 
conclusive  on  the  question  of  probable  cause. 

There  are,  indeed,  cases  which  hold  to  the  contrary,  but  they  are  few  in  num- 
ber and  do  not  seem  to  us  to  be  otherwise  sufficient  to  control  the  general  current 
of  the  authorities.  Goodrich  y.  Warner ^  31  Conn.  432;  Mayer  y,  Walter j  64  Pa. 
St.  283.  It  is  to  be  noted  that  in  Virginia  the  court  were  divided  in  opinion  on 
this  question.     WoTnaeJs  v.  Circle^  29  Gratt.  1 92. 

In  this  view  of  the  case  we  must  say  that  the  declaration  conclusively  shows 
that  there  was  probable  cause  for  bringing  each  one  of  the  three  suits.  The 
action,  therefore,  cannot  be  maintained.  Proof  of  malice  will  not  sustain  the 
action  if  it  appears  that  there  was  probable  cause  for  the  prosecution.  King  v. 
ColviUy  11  H.  1.  582.     Demurrer  sustained. 

[See  Moak'8  UnderhiU  on  Torts,  166-8.— Ed.] 


Pierce  v.  King. 
December  81,  1884. 

BspLBviN  BoKr  —  Bbbach  of — Writ  Dismissed  foe  Want  of  Jcbisdictiok. 

The  conaitioD  of  a  replerin  boad  was  that  the  plaintiff  in  replevin  should  prosecute 
the  writ  to  final  judgment,  paj  such  damages  and  costs  as  the  defendant  might  recoTer 
against  him.  and  restore  the  same  goods  and  chattels  in  like  good  order  and  condition 
as  when  taken,  in  case  such  should  be  the  final  judgment  on  the  writ.  The  replevin 
writ,  upon  its  face  good,  was  diajnissed  on  appeal  for  want  of  jurisdiction  in  the  court 
below  from  which  it  issued. 

J^dd,  that  there  had  been  a  breach  of  the  conditions  of  the  bo  nd. 

Held,  further,  that  to  satisfy  the  conditions  of  the  bond,  the  plaintiff  in  replevin  must 
prosecute  the  writ  to  a  final  judgment  on  the  merits  of  th6  case  affirming  his  own  right 
of  possession  or  ordering  a  return  and  restoration  to  the  defendant. 

Debt  on  a  replevin  bond.     On  demurrer  to  the  declaration. 

John  J.  Arnold,  for  plaintiff.     Dexter  B,  Potter ^  for  defendant. 

Oarpentbr,  J.  This  is  debt  on  a  replevin  bond,  the  condition  whereof  is  that 
the  plaintiff  in  replevin  shall  prosecute  said  writ  of  replevin  to  final  judgment 
and  pay  such  damages  and  costs  as  the  said  Byron  D.  Pierce  shall  recover  againat 
him,  and  shall  return  and  restore  the  same  ffoods  and  chattels  in  like  good  order 
and  condition  as  when  taken,  in  case  such  shall  be  the  final  judraient  on  the  writ. 
The  declaration  alleges  that  the  replevin  writ  was  sued  out  of  the  justice  court 
of  Coventry,  and  was  entered  in  that  court  and  such  proceedings  were  had  that 
on  appeal  to  the  court  of  common  pleas  the  case  was  dismissed  for  want  of  juris- 
diction in  the  justice  court;  and  that  the  plaintiff  in  replevin  has  not  made 
return  of  the  goods  and  chattels  replevied.  The  replevin  writ  as  described  in 
the  declaration  shows,  on  the  faoe  of  it,  jurisdiction  to  the  court  to  which  it  was 
returnable.  The  defendant  demurs  and  argues  that  the  condition  of  the  bond  is 
satisfied  by  the  judgment  dismissing  the  wnt  for  want  of  jurisdiction.  We 
think,  however,  that  in  order  to  satisfy  the  condition  of  the  bond  the  plaintiff  in 
replevin  must  prosecute  his  wiit  to  a  final  judgment  on  the  merits,  so  as  either  to 
determine  a  right  of  possession  in  himself  or  to  direct  a  return  and  restoration  to 
the  defendant.  It  seems  to  us  that  this  construction  necessarily  follows  from  a 
consideration  of  the  purpose  for  which  the  bond  is  given.  The  writ  directs  the 
sheriff  to  take  the  chattel  from  the  possession  of  the  defendant  and  to  deliver  it 
to  the  plaintiff  who  claims  the  right  of  possession.  The  purpose  of  the  bond  is 
to  secure  the  defendant  in  his  right  to  the  chattel  if  any  he  have.  The  plaintiff 
assumes  tiie  burden  of  proving  a  right  of  possession  in  himself,  and  if  he  fail  to 
establish  such  right  there  results  from  such  failure  the  duty  on  his  part  to  put 
the  defendant  in  the  same  condition  in  which  he  was  before  the  suit,  by  restormg 
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the  chattel,  and  thence  results^  the  corresponding  right  of  the  defendant  to  havQ 
such  restoration.  It,  therefore,  seems  clear  that  the  security  of  the  defendant 
will  not  be  commensurate  with  his  rights  unless  it  protects  him  from  loss  in 
all  such  cases  in  which  the  plaintiff  shall  fail  to  establish  his  alleged  right. 
The  process  of  replevin,  including  the  substance  of  the  bond  to  be  taken,  is 
prescribed  by  the  statute ;  and  the  statute  must,  if  possible,  be  so  construed  as 
completely  to  carry  out  the  purpose  thereof  and  at  the  same  time  so  as  to  do  com- 
plete justice  to  all  parties  concerned.  We  find  no  difficulty  in  making  such  a  con- 
struction in  this  case. 

This  view  of  the  true  intent  and  meaning  of  the  condition  of  the  bond  appears 
to  be  well  supported  by  authority.  In  cases  where  the  condition  of  the  bond  is 
substantially  the  same  as  that  prescribed  in  our  statute,  the  language  has  received 
the  same  construction  which  seems  to  us  both  reasonable  and  necessary.  Flagg 
V.  Tyler,  8  Mass.  808;  Roman  v.  Strattm,  2  Bibb,  199;  McDermott  v.  IsbeU,  4  Cal. 
113;  Mills  v.  Gleason,  21  id.  274;  Slterry  v.  Faresman,  6  Blackf.  56;  Berghoff  v. 
Hechoolf,  26  Mo.  511;  Wifieman  v.  Xynn,  39  Ind.  250;  Perwe  v.  Watrms^  80  Conn. 
189. 

Demun-er  overruled. 


Belcher  v.  Abnold. 

January  17,  1885. 

A  purchaser  of  real  estate  at  an  execution  sale  may  in  equity  avoid  conveyances  previ- 
ously made  by  the  judgment  debtor  in  iraud  of  his  creditors. 

Bill  in  equity  to  avoid  certain  conveyances  of  realty  as  in  fraud  of  creditors  and 
for  an  account. 

Charles  Bradley  &  George  B.  BarrotoSy  for  complainants.  John  D.  Thurston^  for 
respondents. 

DuRFBE,  C.  J.  The  object  of  this  suit  is  to  have  certain  conveyances  of  real 
estate,  executed  by  William  W.  Arnold  to  divers  persons,  defendants,  set  aside 
as  void  under  the  statute  of  fraudulent  conveyances,  because  made  with  the  intent 
to  hinder,  delay  and  defraud  his  creditors.  The  complainants  are  purchasers  of 
the  estates  conveyed  under  an  execution  issued  on  a  judgment  recovered  in  their 
favor  against  the  said  William  W.  Arnold.  The  objection  is  raised  that  the  court 
has  no  jurisdiction^  because  there  is  an  adequate  remedy  at  law.  In  BeckwWi  v. 
Burroughs  80  Alb.  L.  J.  542,  we  had  occasion  to  remark  that  there  is  a  conflict  of 
decision  on  this  point  and  to  cite  the  cases,  but  without  expressing  any  definite 
opinion.  Now,  however,  after  further  consideration,  our  conclusion  is  that  the 
suit  is  maintainable,  the  jurisdiction  in  equity  and  at  law  being  generally  con- 
current in  cases  of  fraud.     See  cases  and  authorities  cited  for  complainants.* 

We  have  come  to  the  conclusion,  on  the  evidence,  that  the  conveyances  com- 
plained of  ought  to  be  set  aside  for  the  reason  alleged. 

♦Snell's  Principles  of  Equity,  884:  1  Spencers  Eq.  Jur.  625;  May  on  Fraudulent  and  Volun- 
tary Conveyances,  472 ;  1  Story's  Eq.  Jur.,  8  68;  JBennttt  v.  Mutgrove.  2  Ves.  51;  CoU  v. 
Woollaston,  2  P.  Wms.  154;  Evans  v.  SicJknell,  6  Ves.  Jun.  178;  SUm  v.  Oroucher,  1 
DeG.,  F.  A  J.  518;  St.  Aubyn  v.  Smart,  L.  K.,  5  Eq.  188;  also  on  appeal,  L.  R.,  4  Ch.  App. 
646;  Eamshire  v.  Bolton,  L.  R.,  8  Eq.  294;  Bill  v.  Lane,  L.  R.,  11  Eq.  215;  -&arfoAor»  v. 
Mames,  81  Me.  98;  UlCard  ^.  JdcGee,^  Bibb,  165 ;  Dodge  v.  GHswold,  8*N.  H.  425;  Abbey 
v.  Commercial  Bank  of  Neio  Orleans,  81  Miss.  484 ;  Wampler  v.  Wampler,  80  Gratt.  464 ; 
Grans  v.  Conklin,  1  N.  J.  Eq.  846 ;  Lewis  v.  Cocks,  28  Wall.  466;  Gray  r.  Jenks,  8  Mason, 
520;  Brown  v.  StewaH,  56  Md.  421;  Buncs  v.  Gallagher,  5  BUtchf.  481;  Flint  db  P.  M. 
B.  R.  Co,  v.  Gordon,^!  Mich.  420;  King  v.  .Carpenter, zn  id.  868;  Eaton  v.  Trowbridge, 
88  id.  454;  Methodist  Church  of  Newark  v.  Clark,  41  id.  780;  Allen  v.  Waldo,  47  id.  516; 
Sands  v.  Codmee,  4  Johns.  586. 
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Malone  v.  Ryan. 

January  17,  1885. 

The  words  **  trespass  on  the  case  "-in  the  statute  applj  to  actions  ex  delicto,  not  to  actions 
ex  contractu.  > 

An  action  for  breach  of  promise  of  marriage  is  an  action  ex  contractu. 

Trespass  on  the  case.     On  defendant's  motion  to  dismiss  the  action. 
The  writ  in  this  case  was  as  follows : 

**  The  State  of  Rhode  Island  and  Providence  Plantations. 
Providence,  sc.     To  the  Sheriffs  of  the  several  counties  or  to  their  deputies^    Greet- 
ing: 

We  command  you  to  arrest  the  body  of  Patrick  Ryan  of  the  town  of  Lincoln, 
county  of  Providence,  State  of  Rhode  Island,  if  he  may  be  found  within  your 
precinct,  and  in  safe  custody  keep  to  answer  the  complaint  of  Mary  Malone,  of 
the  town  of  Cumberland,  said  county  and  State,  at  the  next  supreme  court  to  be 
holden  at  Providence  within  and  for  the  county  of  Providence,  on  the  first  Mon- 
day of  October  next  ensuing  the  date  hereof,  in  an  action  of  trespass  on  the  case 
for  breach  of  promise  of  marriage  as  by  declaration  to  be  filed  in  court  will  be 
fully  set  forth ;  to  the  damage  of  the  plaintiff  $5,000.  Hereof  fail  not,  and  make 
true  return  of  this  writ  with  your  doings  thereon. 

Witness  Hon.  Thomas  Durfee,  chief  justice  of  our  supreme  court  at  Providence, 
this  11th  day  of  May,  in  the  year  1884. 

Ohables  Blake,   Clerh.^'^ 

The  writ  was  not  indorsed  with  any  affidavit,  and  was  served  by*  arrest.  The 
declaration  set  out  a  simple  breach  of  promise  to  marry.  The  defendant  moved 
for  a  dismissal  of  the  action  on  the  ground  that  there  had  been  no  legal  service  of 
the  writ. 

The  following  are  the  statutory  provisions  refeiTcd  to  in  the  opinion  of  the 
court. 

Pub.  Stat.  R  I.,  chap.  206,  §  9,  is  as  follows: 

Writs  of  arrest. 

§  9.  An  original  writ  commanding  the  arrest  of  any  person  not  exempt  by  law 
from  arrest  may  be  issued  from  the  supreme  court,  court  of  common  pleas  or  any 
justice  court  : 

First.  In  any  action  for  the  recovery  of  a  debt ;  or  of  a  State  or  town  tax,  the 
cause  of  which  accrued  previous  to  the  first  day  of  July  in  the  year  one  thousand 
eight  hundred  and  seventy. 

Second.  In  any  action  on  penal  statutes,  or  in  any  action  of  trover,  detinue, 
trespass,  trespass  on  the  case,  trespass  and  ejectment,  trespass  qttare  clatisum 
fre^it  and  scire  fa/das  against  bail  in  criminal  cases. 

TMrd.  Whenever  the  plaintiff  in  an  action  to  be  commenced  by  such  writ,  his 
agent  or  attorney  shall  make  afiSdavit  to  be  indorsed  thereon  or  annexed  thereto, 
that  the  plaintiff  has  a  just  claim  against  the  defendant  upon  which  the  plaintiff 
C2qpects  to  recover,  in  the  action  commenced  by  such  writ,  a  sum  sufficient  to  give 
jurisdiction  to  the  court  to  which  such  writ  is  returnable  ;  And  also,  either  that 
the  defendant  or  some  one  of  the  defendants  is  about  to  leave  the  State  without 
leaving  therein  real  or  personal  estate  whereon  an  execution  that  may  be  obtained 
in  such  action  can  be  served,  or  that  the  defendant  or  some  one  of  the  defendants 
has  committed  fraud  in  contracting  the  debt  upon  which  'the  action  is  founded  or 
in  the  concealment  of  his  property  or  in  the  disposition  of  the  same. 

Provided^  that  whenever  an  arrest  shall  be  made  in  accordance  with  the  third 
clause  of  this  section  the  court  to  which  the  writ  is  made  returnable,  or  any  justice 
thereof,  may  order  upon  application  of  any  defendant  so  arrested,  and  for  cause 
shown  upon  hearing  the  parties  therein,  release  such  defendant  from  such  arrest 
and  discbarge  the  bail,  if  any,  taken  thereon,  but  said  writ  shall  not  be  abated 
on  account  of  such  release  and  discharge,  but  may  be  prosecuted  to  final  judgment 
in  the  same  manner  as  if  no  such  release  and  discbarge  had  been  granted. 
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Chapter  226  "  of  the  relief  of  poor  debtors,"  sections  1  and  16,  are  as  follows: 
Belirf  of  debtors  imprisoned. 

§  1.  Any  person  who  shall  be  imprisoned  for  debt,  whether  on  original  writ, 
mesne  process  or  execution  or  for  non-payment  of  military  fine  or  town  or  State 
taxes,  or  on  execution  awarded  against  hmi  as  defendant  in  any  action  of  trespass 
and  ejectment  or  trespass  quare  cuntsum/regit^  in  which  title  to  the  close  was  in 
dispute  between  the  parties,  may  complain  to  any  justice  of  the  supreme  court  or 
to  any  justice  of  the  peace  in  the  county  where  such  person  shall  be  committed 
that  he  has  no  estate,  real  or  personal,  wherewith  to  support  himself  in  jail  or  to 
pay  jail  charges  and  may  request  to  be  admitted  to  take  the  poor  debtor's  oath. 

§  16.  No  person  who  shall  be  committed  on  execution  awarded  against  him  as 
plaintiff  in  replevin,  or  as  defendant  in  any  action  on  a  penal  statute,  or  in  any  ac- 
tion of  trover  or  detinue,  or  for  any  malicious  injury  to  the  person,  healtii  or 
reputation  of  the  plaintiff  in  such  suit,  or  for  seduction,  or  for  any  trespass,  except- 
ing on  such  as  are  particularly  named  in  section  1,  shall  be  deemed  to  be  within 
the  meaning  of  the  provisions  of  that  section  or  entitled  to  be  admitted  to  take 
the  oath  as  afores^d. 

Chapter  227  **  of  poor  tort  debtors,"  section  1  is  as  follows  : 

1 1.  Any  person  who  shall  be  imprisoned  upon  an  original  writ,  mesne  process, 
execution  or  upon  surrender  or  commitment  by  bail  in  action  for  breach  of 
promise  of  marriage,  on  a  penal  statute,  or  in  any  action  of  trover,  detinue,  deceit, 
trespass  and  ejectment,  or  trespass  quare  dausum  fregit^  in  which  the  title  to  the 
close  was  not  m  dispute  between  the  parties,  or  in  any  action  of  the  case  for  libel, 
or  for  words  spoken,  or  for  any  action  otherwise  arising  in  tort,  and  who  shall 
complain  on  oath  to  the  keeper  of  the  jail  in  which  he  is  imprisoned  that  he  has 
no  estate,  real  or  personal,  wherewith  to  support  himself  in  jail,  or  to  pay  jail 
charges,  shall  be  entitled  to  a  citation  as  hereinafter  provided. 

George  J,  Weat^  for  plaintiff.     WiUiard  Sayles  db  Henry  J,  DuhoiSj  for  defendant. 

Per  Curiam.  We  are  of  the  opinion  that  the  action  of  "  trespass  on  the  case  '' 
which  varrants  an  arrest  under  Pub.  Stat.  R.  I.,  chap.  206,  §  9,  second  clause,  is 
the  action  ex  delicto  or  in  tort  and  not  assumpsitj  assumpsit  being  now  commonly 
denominated  an  action  of  the  case,  the  word  **  trespass  "  being  omitted  as  more 
appropriate  to  tort,  and  consequently  that  the  defendant  in  assumpsit  for  a  breach 
of  promise  of  marriage  cannot  be  arrested  without  the  affidavit  presented  by  the 
third  clause  of  section  9,  notwithstanding  that  the  action  may  technically  be  properly 
denominated  trespass  on  the  case.  A  promise  of  marriage  is  simply  a  contract. 
The  breach  of  it  is  not  a  tort,  though  it  may  resemble  a  tort  in  its  consequences. 
We  are  not  convinced  that  it  is  to  be  regarded  as  other  than  a  breach  of  the  con- 
tract because  it  is  classed  with  torts  for  certain  purposes  in  chapter  227,  section  1 ; 
for,  though  classed  with  torts,  it  is  not  classed  with  them  in  chapter  226,  section 
16,  as  would  be  natural,  if  it  was  intended  that  it  should  be  generally  so  regarded. 

Motion  to  dismiss  granted. 


Foley  v.  Greene. 
January  24,  1885. 

Duress— Embbzzlbmbnt  bt  Son—  Mobtgagb  bt  Motheb. 

When  a  son  had  been  guilty  of  embezzlement  and  his  mother  made  a  note  and  executed 
a  mortgage  to  the  employer  from  whom  he  had  embezzled,  and  the  court  was  satisfied 
that  the  mother's  controlling  motive  was  to  protect  her  son  from  exposure  and  prosecu- 
tion : 

jReld^  that  she  was  not  a  free  agent  and  that  the  note  and  mortgage  should  be  annulled 
and  canceled.    The  maxim,  In  pari  delicto  potior  est  conditio  d^mc^ntiSf  does  not  apply. 

Bill  in  equity  to  annul  a  note  and  a  mortgage  of  real  estate. ' 
Edwin  D,  MeChiinness^  for  complainant.      Charles  E.  Oorman^  for  respondents. 
DiTRFBE,  C.  J.     The  bill  shows  that,  on  August  1,  1881,  the  complainant  gave 
the  defendant  Hanley  a  mortgage  with  power  of  sale  on  her  real  estate  in  Provi- 
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dence  to  secure  the  payment  of  her  promissory  note  for  $1,000,  of  even  date 
with  the  mortgage,  payable  to  the  order  of  Hanley  one  year  after  date,  and  that 
on  December  30,  1881,  Hanley  assigned  the  mortgage  to  the  defendant  Greene. 
The  bill  alleges  that  the  note  and  mortgage  were  given  by  the  complainant  to  pre- 
vent the  criminal  prosecution  of  her  son  for  embezzlement,  and  prays  that  the 
mortgage  deed  and  the  assignment  thereof  may  be  set  aside  as  void  and  for  other 
relief.  It  appears  by  allegation  and  evidence  that,  for  several  years  before  July 
81,  1881,  the  complainant's  son,  John  B.  Foley,  was  in  the  employ  of  Hanley  as 
clerk  or  collector,  and  as  such  had  the  custody  of  large  sums  of  money  collected 
for  Hanley,  who  was  a  brewer  and  wholesale  liquor  dealer,  and  that  in  the  sprmg 
of  1881,  Hanley  discovered  that  said  John  B.  Foley  had  embezzled  some  $1,500 
or  more  of  the  money  so  collected.  The  bill  avers  that  thereupon  it  was  repre- 
sented to  the  complainant,  who  was  apoor  and  rather  ignorant  woman,  by  Hanley 
and  by  others,  that  if  she  would  pay  Hanley  $500  and  give  her  note  and  mortgage 
for  $1,000  more  the  whole  matter  of  the  defalcation  would  be  kept  quiet  and  no 
criminal  charge  would  be  made  against  her  son,  and  that,  being  terrified,  she  fur- 
nished the  money  and  gave  the  note  and  mortgage  to  save  her  son  from  prosecu- 
tion and  her  family  from  disgrace.  We  think  the  averment  is  substantially  proved. 
It  is  true  there  was  no  direct  threat  by  Hanley,  but  there  was  a  pressure  exerted 
which  had  the  effect,  and  was  doubtless  intended  to  have  the  effect  of  a  threat. 
Hanley  testified  that  the  note  and  mortgage  were  given,  not  to  stifle  a  prosecution, 
but  as  security  for  advances  which  he  was  making  to  the  son  to  set  him  up  in  the 
liquor  bunness,  in  the  hope  that  he  would  make  enough  to  repay  him  the  amounts 
embezzled.  The  testimony  shows  that  Hanley  did  make  such  advances,  and 
undoubtedly  if  the  son,  who  has  failed,  had  succeeded  and  repaid  the  advances 
and  the  amounts  embezzled,  Hanley  would  have  regarded  the  note  and  mortgage 
as  satisfied."  "We  think,  however,  that  the  complainant  did  not  intend  the  note 
and  mortgage  as  security  for  such  advances,  but  gave  them  under  the  compulsion 
of  her  fears,  with  the  understanding  that  they  would  have  the  effect  to  protect 
her  son  from  exposure  and  punishment,  and  in  view  of  the  testimony  bv  her  and 
her  son  as  to  her  conversation  with  Hanley  when  they  were  given,  we  think  that 
H-anley  knew  when  he  accepted  them  that  such  was  her  understanding  and  ac- 
quiesced in  it.  If  the  prospect  of  the  advances  had  any  influence,  it  had  only  an 
incidental  or  subsidiary  influence,  and  did  not  affect  the  real  character  of  the 
transaction.  In  our  opinion,  therefore,  the  note  and  mortgage  are  invalid.  Wil- 
liams V.  Bay!^,  L.  R.,  1  H.  L.  200. 

The  defendants  contend  that  it  is  not  the  duty  of  the  court  to  set  them  aside, 
if  they  are  invalid,  but  that  the  court  ought  to  leave  the  complainant  in  the  pre- 
dicament in  .which  she  has  placed  herself.  It  is  doubtless  true  that  the  court, 
acting  on  the  maxim,  In  pari  delicto  potior  est  conditio  d^endentia  et  possidentis^  will 
not  generally  interpose  for  the  relief  of  the  parties  who  are'  concerned  in  illegal 
agreements  or  transactions.  But  the  maxim  is  not  regarded,  if  public  policy  re- 
quires that  relief  shall  be  given,  and  where  the  parties  are  not  in  pari  delictOy  as 
when  the  complaining  party  acts  under  oppression,  hardship  or  undue  influence, 
the  maxim  does  not  apply.  Story's  Eq.  Jur.,  §§  298,  800.  The  case  of  Bayley  v. 
Williams^  4  Giff.  638,  is  exactly  in  point.  There  agreements  and  securities  were 
given  by  a  father  to  protect  his  son  from  criminal  prosecution  for  the  forgery  of 
his  father's  name  to  certain  promissory  notes.  There  was  nothing  to  show 
that  ^e  father  was  liable  to  pay  the  notes,  or  that  the  defendants  negotiated  for 
the  agreements  and  securities  on  the  footing  of  his  being  under  any  legal  liability 
to  pay  them.    The  rule  of  law  is  thus  laid  down  by  the  court,  to-wit,  p.  659 : 

*^  If  the  fair  result  of  the  evidence  shows  that  the  agreements  were  excuted 
under  influence  felt  by  the  plaintiff  and  exercised  by  the  defendants,  if  the  fear 
of  the  criminal  prosecution  against  the  plaintiff's  son,  or  if  the  result  of  the  discov- 
ery of  a  criminal  act,  for  which  the  plaintiff  was  not  liable,  was  used  by  the  de- 
fendants against  the  plaintiff  to  operate  upon  his  fears,  so  as  to  induce  him  to 
give  a  security  which  would  relieve  his  son  from  a  criminal  prosecution,  according 
to  the  law  of  this  court  a  security  obtained  under  such  circumstances  cannot  stand. 
The  inequality  of  the  situation  of  the  parties,  the  one  exacting  a  security  which 
the  other  is  driven  to  give  in  order  to  save  his  son  from  exposure,  disgrace  and 
Vol.  L— 6 
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ruin,  taints  the  security  obtained  under  the  influence  of  such  fears.  If  the  main 
and  inspiring  purpose  was  the  relief  of  the  son  from  the  consequences  of  his 
crime ;  if  this  was  the  main  consideration  operating  on  the  father's  mind,  and 
was  the  origin  and  real  cause  of  the  transaction,  the  intervention  of  other  cir- 
cumstances, or  other  collateral  advantages  to  the  father,  will  not  be  enough  to 
justify  the  court  in  upholding  such  a  security." 

The  rule  could  hardly  be  expressed  in  terms  more  appropriate  to  the  case  at 
bar.  In  Bayley  v.  Williams,  the  decree  was  entered  declaring  the  agreements  in- 
valid and  ordering  them  to  be  delivered  up  to  be  canceled,  and  the  securities  to 
be  returned.  Similar  relief  will  be  given  here,  the  defendant,  Greene,  who  took 
the  assignment  after  the  maturity  of  the  note,  being  subject  to  the  equities. 

[See  24  £ug.  Rep.  634;  S8  id.  708;  87  Am.  Rep.  838;  41  Id.  190;  29  Alb.  L.  J.  298.—  Ed.j 


Wilson  v,  Esten. 

January  24,  1885. 

Mortgage-- Chattbl  — General  Assignment  —  Interpleader  —  Rights  of  Parties. 

A.  executed  a  mortgage  to  B.  of  certain  personalty.  The  mortgage  was  made  and  re- 
ceived in  good  faith.  The  mortgagee  never  recorded  the  mortjy^age  nor  took  possession 
of  the  propertv,  but  there  was  no  collusion  between  the  parties  nor  design  to  give  the 
mortgagor  a  ffctitious  credit.  A.  subsec^uently  made  an  assignment  '<  of  all  his  estate 
and  property"  for  the  benefit  of  his  creditors. 
On  a  bill  of  interpleader  brought  by  the  assignee: 


I  property ' 

)n  a  bill  of  interpleader  brought  by  1 
Heldj  that  the  mortgagee  was  entitled  to  the  proceeds  of  the  mortgaged  property. 


Jleldy  further,  that  the  creditors  were  entitled  only  under  the  assignment  and  that*  the  as- 
signee succeeded  only  to  the  rights  of  the  assignor. 

Held,  further,  that  the  statute  which  provides  that  "  no  mortgage  of  personal  property 
hereafter  made  shall  be  valid  against  any  other  person  than  the  parties  thereto,  unless 
possession  of  the  mortgaged  property  be  delivered  to  and  retained  by  the  mortgagee,  or 
unless  the  said  mortgage  be  recorded,"  must  be  construed  in  accordance  with  the  above 
holding. 

Bill  of  interpleader. 

Thomas  A.  Jenckes,  for  complainant.  WUliam  ff,  Oreene,  for  respondent  Ran- 
dall Esten.     Dexter  B.  Potter  dc  Lernuel  H.  Fost&i\  for  the  other  respondents. 

DuRFEE,  C.  J.  The  object  of  this  suit  is  to  have  the  court  decide  to  whom  a 
sura  of  $907.29,  now.  in  the  registry  of  the  court,  belongs.  The  money  was  de- 
rived from  certain  goods,  fixtures,  etc.,  sold  by  the  plaintiff,  as  assignee  of  Alfred 
A.  Esten,  under  a  voluntary  assignment  executed  by  said  Alfred  for  the  benefit 
of  his  creditors,  January  14,  1884.  It  is  claimed,  not  only  by  the'general  cred- 
itors, but  also  by  Randall  Esten,  the  father  of  said  Alfred,  under  a  mortgage 
ffiven  to  him  by  Alfred,  May  5,  1883.  The  mortgage  was  given  to  secure  a  note 
for  $8,000,  money  lent  by  Randall  to  Alfred  to  start  him  in  business.  We  see  no 
reason  to  doubt  that  the  mortgage  was  originally  given  in  good  faith.  The  mort- 
gagee, however,  did  not  take  possession  and  the  mortgage  was  not  recorded.  The 
general  creditors  claim  that  the  neglect  to  have  it  recorded  has  operated  as  a  fraud 
upon  them,  because,  in  consequence  of  the  neglect,  they  have  given  credit  to 
Alfred,  which  otherwise  they  would  not  have  given,  and  they  therefore  contend 
that,  notwithstanding  the  mortgage,  they  are  entitled  to  the  fund.  The  allegation 
on  this  point  in  their  answer  is  as  follows,  to- wit: 

**And  these  defendants  further  answering,  say  that  said  supposed  mortgage 
deed  was  not  recorded  as  by  law  required  in  the  ofliice  of  the  recorder  of  deeds  in 
the  city  of  Providence,  State  of  .Rhode  Island,  where  the  said  Alfred  A.  Esten 
resided,  and  where  also  the  property  was  at  the  time  of  the  making  of  said  sup- 
posed mortgage ;  that  had  said  Randall  B.  Esten  taken  and  retained  possession  of 
said  property,  or  if  said  mortgage  deed  had  been  recorded  as  by  law  required,  the 
knowledge  of  the  existence  tliereof  would  have  come  to  these  defendants  and  they 
would  not  any  longer  have  given  credit  to  said  Alfred  A.  Esten,  and  the  debts  con- 
tracted with  these  defendants  since  the  time  of  the  making  of  said  supposed 
mortgage,  and  which  are  the  larger  parts  of  sHid  debts,  would  not  have  been  con- 
tracted or  outstanding,  and  the  conduct  of  said  Randall  Esten,  in  the  premises, 
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has  been  and  become  a  fraud  upon  these  defendants ;  and  these  defendants  had  no 
notice  of  any  mortgage,  either  implied  or  in  f act^  until  after  the  time  of  said 
assignment." 

It  will  be  seen  that  the  answer  does  not  charge  that  the  mortgage  was  left 
unrecorded  in  consequence  of  any  collusion  between  the  mortgagee  and  the  mort- 
gagor, nor  of  any  design  to  enable  the  mortgagor  to  obtain  a  fictitious  credit  on 
the  faith  that  the  property  covered  by  the  mortgage  was  unincumbei'ed.  And  the 
testimony  adduced  at  the  hearing  did  not  show  the  existence  of  any  such  collusion 
or  design.  The  testimony  was  that  the  mortgagee  was  a  farmer,  residing  in  Attle- 
borough,  Massachusetts;  that  he  lent  the  money  to  his  son  in  Providence  on  the 
understanding  that  he  was  to  have  the  mortgage,  but  went  home  before  it  was  pre- 
pared, and  that  it  was  sent  to  him  two  or  three  days  later  by  mail,  and  that  he 
had  simply  kept  it  without  bringing  it  back  for  record.  We  do  not  think  that 
in  these  circumstances  the  lien  of  the  mortgage  can  be  held  to  have  been  lost  by 
the  omission  to  record,  whatever  might  have  been  the  result  if  it  were  shown  that 
the  omission  was  collusive  or  fraudulent. 

The  creditors  contend  that  they  are  entitled  to  the  fund,  because  the  mortgage, 
being  unrecorded,  is  valid  only  between  the  parties  to  it.  The  creditors,  however, 
show  no  right  to  the  fund  which  they  can  enforce  in  this  case,  unless  they  are  en- 
titled to  it  under  the  assignment ;  and  the  question^  therefore,  is  whether  the  as- 
signee, as  trustee  for  them,  has  acquired  a  right  which  is  superior  to  the  mortgage, 
or  has  simply  succeeded  to  the  right  of  his  assignor  which  is  subject  to  it.  There 
can  be  no  doubt  that,  ordinarily,  where  there  is  no  statute  to  add  to  the  effect  of 
the  assignment,  a  voluntary  assignee  succeeds  simply  to  the  right  of  the  assignor. 
The  cases  to  this  effect  are  numerous,  and  have  always  been  regarded  as  law  by 
this  court.  Williams  v.  WimoVy  12  R.  I.  9;  Gardners.  Commercial  National  Bank, 
18  id.  155,  173;  Bndgford  v.  Barbour,  80  Ky.  529;  Jloiml  v.  Gremer,  13  Neb.  298; 
Eeinrichs  v.  Woods,  7  Mo.  App.  236.  The  statute  (Pub.  Stat.  R.  I.,  chap.  237, 
§  15)  alters  the  law  to  some  extent,  but  not  so  as  to  affect  this  case.  If  the  fund 
belongs  to  the  creditors,  it  belongs  to  them  under  Pub.  Stat.  R.  L,  chap.  17^, 
§  9,  which  declares  that  **no  mortgage  of  personal  property  hereafter  made  shall 
be  valid  against  any  other  person  than  the  parties  thereto,  unless  possession  of 
the  mortgaged  property  be  delivered  to  and  retained  by  the  mortgagee,  or  unless 
the  said  mortgage  be  recorded,"  etc.  Under  this  provision,  taken  literally,  the 
mortgagee  can  have  no  claim  under  the  mortgage  against  any  person  but  the 
mortgagor.  The  statute,  however,  must  receive  a  reasonable  construction.  We 
do  not  suppose  anybody  would  seriously  assert  that  the  mortgage,  because  unre- 
corded, would  be  invalid  against  a  mere  donee.  InPra^^  v.  Harlow,  16  Gray,  379, 
it  was  held,  under  a  statute  like  ours,  that  the  mortgagee  cotild  maintain  trover 
against  a  mere  stranger  or  intruder  tortiously  converting  the  mortgaged  chattel. 
But  how,  after  demand,  is  the  assignee,  if  he  simply  succeeds  to  the  right  of  the 
mortgagor,  in  any  better  position?  In  this  case  we  should  be  very  glad  to  yield 
to  the  authority  of  some  of  the  cases  cited  for  the  creditors,  if  we  could  consist- 
ently ;  but  we  have  reluctantly  come  to  the  conclusion  that  the  mortgage  is  good 
as  against  the  assignee,  the  assignee  having  no  better  right  than  the  assignor. 
Hawks  V.  PHtslaff,  51  Wis.  160;  Wakeman  v.  Barrows,  41  Mich,  363.  If  the  as- 
signment were  made  subject  to  the  mortgage,  no  one  would  say  that  the  assignee 
could  hold  against  the  mortgage.  As  we  construe  it,  it  is  in  legal  effect  made 
subject  to  the  mortgage.  Indeed,  the  assignment  purports  to  be  only  an  assign- 
ment of  **  all  my  estate  and  property,"  etc.,  in  general  terms.  It  does  not  speci- 
fically convey  the  assignor's  stock  in  trade.  It  may  be  doubted  even  whether  an 
assignee  for  value  under  such  an  assignment  would  not  take  subject  to  the  mort- 
gage. Adams  v.  Cuddy,  13  Pick.  460  ;  Chaffin  v.  Chajfin,  4  Gray,  280;  Cook  v. 
Harrington,  10  id.  70;  Jamaica  Pond  Aqtteduct  Corp.  v.  Chandler,  9  Allen,  159. 

We  conclude,  therefore,  that  the  mortgagee  must  have  the  fund,  but  consider- 
ing that  his  neglect  has  been  the  cause  of  the  difficulty,  let  it  be  without  costs 
from  the  creditors  and  subject  to  the  further  costs  of  the  case. 

Decree  accordingly. 

[See  Bish.  Iftsolv,  Debtor  (2nd  ed.),  S  276.J 
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Rhode  Island  Hospital  Tbust  Co.  v.  Comheiicial  Nat.  Bank. 
January  81,  1886. 

Will  —  Donbi  for  Lira  —  Power  of  Saj.b  —  Amolutb  Title  —  Power  to  Mortoaob. 

When  a  testamentary  gift  is  expressly  limited  to  the  donee,  for  life,  a  saperadded  power 
given  to  the  donee  to  seU  and  appropriate  the  proceeds  will  not  enlarge  nis  interest  into 
an  absolute  estate. 

A  testamentary  gift  for  life  with  added  power  in  the  donee  of  sale  and  appropriation  of 
proceeds  will  not  enable  the  donee  to  mortgage  more  than  his  life  interest 

Bill  in  equity  to  construe  a  will,  for  an  account  and  for  an  injunction.  On  de- 
murrers to  the  bill. 

The  will  of  Mary  R.  Burnside  of  the  city  of  Providence,  dated  September  18, 
1871,  and  proven  before  the  municipal  court  of  the  city  of  Providence,  April  4, 
1876,  contains  the  following  provisions  : 

*'  I,  Mary  R.  Burnside,  of  the  city  and  county  of  Providence,  in  the  State  of 
Rhode  Island,  wife  of  Ambrose  E.  Burnside,  make  this  my  last  will  and  testament 
in  manner  following,  that  is  to  say : 

"  I  give,  devise  and  bequeath  to  my  beloved  husband,  Ambrose  E.  Burnside, 
for  and  dvuing  the  term  of  his  natural  life  the  free  use  and  improvement,  rents, 
profits  and  income  of  all  my  estate,  real,  personal  and  mixed,  wherever  or  how- 
ever the  same  is  or  may  be  situated,  and  including  therewith  all  such  other  real 
estate  as  I  may  hereafter  acquire,  of  which  I  shall  die  seized,  possessed  of  and 
entitled  to  at  the  time  of  my  decease. 

**  To  have  and  to  hold  the  same  to  him,  the  said  Ambrose  E.  Burnside,  for  and 
during  the  term  of  his  natural  life,  with  full  power  and  authority,  at  his  pleasure, 
to  change  the  investment  of  any  of  my  personal  property  and  estate,  and  also  with 
power  and  authority,  at  his  pleasure,  to  sell,  transfer  and  convey  any  portion  of 
my  personal  property  and  estate,  execute  the  requisite  conveyance  and  convey- 
ances thereof,  receive  the  proceeds  of  any  such  siue  or  sales,  and  apply  and  appro- 
priate the  net  proceeds  thereof  to  and  for  his  own  use,  benefit  and  behoof  forever. 

'^  And  from  and  upon  the  decease  of  my  said  husband,  Ambrose  E.  Burnside, 
I  give,  devise  and  bequeath  to  my  mother,  Fanny  Bishop,  if  then  living,  for  and 
during  the  term  of  her  natural  life  the  free  use  and  improvement,  rents,  profits 
and  income  of  all  my  estate  then  remaining,  real,  personal  and  mixed,  wherever 
or  however  situated. 

**To  have  and  to  hold  the  same  to  her  the  said  Fanny  Bishop  for  and  during 
the  term  of  her  natural  life. 

"And  from,  after  and  upon  the  decease  of  them,  the  said  Ambrose  E.  Bum- 
side  and  Fanuy,  I  give  and  bequeath." 

(Follow  a  series  of  legacies  and  a  residuary  devise  and  bequest,  after  which 
come  the  appointment  of  executors  and  a  revocation  of  prior  wills.) 

Charles  Hart  cfe  Joseph  C.  Ely,  for  complainant.  James  TilUnghast,  for 
respondent,  the  Commercial  National  Bank.  ColweU  d>  Banieyj  for  respondent, 
Manchester. 

DuKPEE,  C.  J.  The  bill  shows  that  Mary  R.  Burnside,  wife  of  General 
Ambrose  E.  Burnside,  late  of  Providence,  died  March  9,  1876,  leaving  a  will  by 
which  she  devised  and  bequeathed  all  her  property,  real  and  personal,  to  Gen- 
eral Burnside  for  life,  "  with  full  power  and  authority  at  pleasure  to  sell,  transfer 
and  convey  any  portion  of  my  personal  property  and  estate,  execute  the  requisite 
conveyance  and  conveyances  thereof,  receive  the  proceeds  of  any  such  sale  or  sales 
and  apply  and  appropriate  the  net  proceeds  thereof  to  and  for  his  own  use.  benefit 
and  behoof  forever."  The  will  gives  all  the  estate  of  the  testatrix  remaining  at 
the  decease  of  General  Burnside  to  her  mother  for  life,  and  then  to  other  persons 
and  charities.  The  will  appoints  General  Burnside  executor,  and  after  his  de- 
cease the  complainant  corporation.  It  was  admitted  to  probate  April  4,  1876. 
General  Burnside,  having  qualified  as  executor,  filed  an  inventory  of  the  peisonal 
estate,  which  was  accepted  August  21,  1877,  and  October  2,  1877,  settled  his  first 
and  only  account,  wherein  he  charged  himsetf  with  the  whole  amount  of  the 
inventory  as  '*  taken  to  myself  for  life,  as  per  the  will  of  Mary  R.  Burnside." 
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The  personal  property  as  inventoried  was  appraised  at  $69,506.26  and  consisted 
in  part  of  forty-five  eight  and  a  half  per  cent  one  thousand  dollar  bonds,  ap- 
praised at  $45,000,  made  by  one  Simon  B.  Buckner  and  secured  by  a  trust  mort- 
gage of  his  real  estate  in  Chicago  to  the  Farmers'  Loan  and  Trust  Company  of 
the  city  of  New  fork.  The  bonds  were  issued  payable  to  bearer,  but  contained 
the  following  provision,  to-wit:  **The  holder  of  this  bond  may  present  the  same 
at  the  ofl&ce  of  said  The  Farmers'  Loan  and  Trust  Company,  for  registration,  and 
the  same  shall  thereupon  be  registered  m  conformity  with  usage  in  such  case, 
and  thereupon  it  shall  become  and  be  payable,  both  principal  and  interest,  to  the 
order  of  said  holder,  or  to  the  bearer,  as  he  may  elect."  After  the  probate  of  the 
will  General  Bumside  delivered  eighteen  of  these  bonds  to  the  Commercial  National 
Bank  of  Providence,  as  security  for  moneys  lent.  The  eighteen  bonds  were  regis- 
tered under  the  provision  therein  by  Mary  R.  Bumside,  in  her  life-time,  in  her  name, 
and  when  pledged  bore  an  indorsement  under  date  of  November  14,  1872,  signed 
by  the  transfer  agent,  indicating  that  they  were  then  transferred  into  her  name. 
A  copy  of  one  of  the  bonds,  annexed  to  the  bill  as  a  sample  of  all,  likewise  bearS| 
an  indorsement  under  the  date  of  November  21,  1876,  indicating  that  it  was 
tljen  transferred  to  the  Commercial  National  Bank  of  Providence ;  but  the  com- 

Elainant  alleges  in  the  bill  that  it  is  ignorant  of  the  form  of  the  pledge.  The  bill, 
owever,  alleges  that  the  pledge  was  made  by  General  Bumside  in  his  own  name 
and  to  secure  his  own  indebtedness,  and  that  the  bank  took  the  bonds  with  full 
notice  that  they  were  a  part  of  the  estate  of  Mary  R.  Bumside,  and  that  the  gen- 
eral had  no  right  or  title  in  them  other  than  that  given  him  by  her  will.  General 
Bumside  died  September  18,  1881,  leaving  said  eighteen  bonds  still  in  pledge, 
and  after  his  death  they  were  paid,  the  money  being  received  by  the  bank.  On 
October  21,  1881,  the  complainant  qualified  as  executor  of  the  will  of  Mary  R. 
Bumside,  and  afterward  demanded  of  the  bank  the  money  received  on  the  said 
bonds  above  the  life  inj;erest,  if  any,  of  General  Bumside.  The  bank  refused  to 
comply  with  the  demand,  claiming  that  the  general  had  full  power  to  pledge  the 
bonas.  The  bill  also  sets  forth  that  one  J.  Howard  Manchester  has  been  appointed 
administrator  on  the  estate  of  General  Burnside,  and  that  as  administrator  he 
claims  the  surplus  of  the  money  received  in  payment  of  the  eighteen  bonds, 
beyond  what  is  necessary  for  the  payment  of  the  indebtedness  to  the  bank,  as 
belonging  to  the  estate  of  General  Burnside.  The  complainant  brings  this  suit 
against  the  bank  and  said  Manchester,  as  administrator,  for  a  construction  of  the 
will,  a  determination  of  the  rights  of  the  several  parties,  for  an  account  by  the 
bank,  and  for  a  decree  for  such  portion  of  the  proceeds  of  the  bonds  as  is  due  to 
it.     The  defendants  have  severally  filed  general  demurrers  to  the  bill. 

The  ground  on  which  the  defendant  Manchester  rests  his  claim  is  that  the  will 
of  Mary  R.  Burnside  bequeaths  her  personal  estate  in  legal  effect  absolutely  to 
her  husband,  the  power  of  disposition  given  to  him  being  inconsistent  with  and 
destractive  of  the  limitations  over.  Some  of  the  cases  cited  in  support  of  this 
view  are  closely  if  not  exactly  in  point.  Bean  v.  Myers,  1  Cold.  226 ;  l)avis  v.  BicJi* 
ardwn,  10  Yerg.  290;  May  v.  Joynes,  20  Gratt,  692;  InHn  v.  Farrer,  19  Ves.  Jun. 
86.  We  think,  however,  that  where  in  a  will  the  gift  to  the  first  taker  is  ex- 
pressly limited  to  him  for  life,  it  is  not  enlarged  into  an  absolute  gift  by  the  mere 
annexation  of  a  power  to  him  to  dispose  of  or  appropnate  the  fee  or  capital,  at 
least  when  the  power  is  only  a  power  to  dispose  of  or  appropriate  the  fee  or  cap- 
ital during  his  life.  For,  as  has  been  well  said,  **  an  express  bequest  of  an  estate 
for  life  negatives  the  intention  to  give  the  absolute  property  and  converts  the 
superadded  right  of  disposition  into  a  mere  power.''  Benson  v.  Mitchell  et  ««., 
^6  Ala.  860.  Of  course  we  ought,  if  possible,  to  constme  a  will  according  to  the 
intention  of  the  testator,  and,  in  such  a  case,  we  have  only  to  treat  the  power  be- 
stowed as  power,  and  not  as  property,  in  order  to  give  effect  to  the  limitations 
over.  And  we  think  this  view  is  best  supported  not  only  in  reason  but  by  au- 
thority. 4  Kent's  Com.  *485  ;  Jackson  v.  Hobins,  16  Johns.  537,  588;  Ayerj. 
Ayer,  128  Mass.  575  ;  BurweWs  Executors  v.  Anderson,  8  Leigh,  848,  856-858  ; 
StuaH  V.  Walker,  72  Me.  145;  McCavIey's  Appeal,  93  Pa.  St.  102  ;  Flintham'g 
Appeal,  11  Serg.  &  R.  16;  Burleigh  v.  Clough,  52  N.  H.  267  ;  S.  C,  18  Am.  Rep. 
23;  Ptnnocky.Pennocky  L.  R.,  13  Eq.  144  ;  Herring  v.  Barrow,  L.  R.,  13  Ch.  Div. 
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144  ;  Smith  v.  Bdlj  6  Pet.  68.  Among  these  cases  we  direct  attention  particularly 
to  Burleigh  v.  Clough^  where  the  point  is  exhaustively  examined  and  discussed. 
We,  therefore,  decide  that  the  claim  of  Manchester  as  administrator  cannot  be  sus- 
tained. 

The  next  question  is  whether  the  Commercial  National  Bank  is  entitled  to  ap- 
ply the  money  received  on  the  bonds,  beyond  the  interest  accruing  thereon  during 
the  life  of  General  Bumside,  to  his  indebtedness.  We  do  not  think  it  is  neces- 
sary to  the  determination  of  this  question  to  decide  whether  the  bond  of  an  in- 
dividual, payable  in  terms  to  order  or  bearer,  is  negotiable,  or  whether  the  eigh- 
teen bonds  after  registration,  if  originally  negotiable,  ceased  to  be  transferable  by 
simple  delivery  ;  for,  as  the  case  stands,  we  feel  bound  to  suppose  that  the  in- 
dorsement of  November  21, 1876,  was  made  by  the  direction  of  General  Bumside, 
and  was  as  effectual  to  transfer  the  bonds,  as  against  the  obligor  at  least,  as  an 
indorsement  by  General  Burnside  himself  would  have  been,  and  that  the  bank  took 
them  with  notice  that  they  were  a  part  of  the  estate  of  Mary  R.  Bumside,  and 
that  he  had  no  other  title  than  was  given  him  by  the  will,  such  notice  being  ex- 
pressly averred.  The  bill  also  avers  that  the  bonds  were  pledged  or  transferred 
to  the  bank  by  General  Bumside  in  his  own  name  to  secure  his  own  indebted- 
ness, so  that  we  think  the  bank  is  precluded  from  claiming  that  the  transaction 
was  with  him  as  executor.  We  also  think  that  there  is  nothing  in  the  bill  to  show 
that  the  complainant  has  been  guilty  of  laches,  or  even  of  any  unreasonable  de- 
lay, in  making  its  claim  upon  the  bank.  Tlie  question,  therefore,  on  the  plead- 
ings ^  they  stand  is,  was  the  power  conferred  on  General  Bumside  by  the  will 
broad  enough  to  authorize  the  transfer  of  the  bonds  to  the  bank  as  security  for 
moneys  lent  to  him. 

The  complainant  has  cited  numerous  cases*  in  which  a  power  to  sell  was  held 
not  to  authonze  a  mortgage.  The  cases  are  mostly  cases  in  which  it  was  manifest, 
or  at  least  inferable,  that  an  out-and-out  conversion  of  the  property  was  intended, 
being  cases  in  which  the  power  was  bestowed  on  trustees,  agents  or  executors, 
the  power  in  several  of  them  being  a  power  to  sell  for  re-investment.  Undoubtedly 
such  a  power  ought  to  be  more  strictly  construed  than  a  power  given  to  the  donee 
simply  for  his  own  benefit  Norcum  v.  D^Gihtch  cfe  Ringling^  17  Mo.  98,  117;  Stokes 
V.  Payne,  68  Miss.  614;  S.C.,  38  Am.  Rep.  840.  One  of  the  cases  cited,  however, 
is  a  case  where  the  power  was  given  simply  for  the  benefit  of  the  donee,  and 
where,  notwithstanding,  it  was  held  that  the  donee  had  no  authority  to  mortga^. 
Iloyt  V.  Jaques,  129  Mass.  286.  We  do  not  find  among  the  many  cases  cited  for  the 
bank  any  case  which  holds  that  a  power  to  sell  authorizes  a  mortgage.  There  are  a 
few  such  cases.  Mills  \.  Banks,  SP.Wms.  1 ;  Wayne,  Trustee,  v.MyMleton,  2  Ga.88d; 
Williams  v.  Woodward,  2  Wend.  487,492 ;  but  in  StroughiU  v.  Anstey,  1  DeG. ,  M.  &  G. 
685,  Lord  St.  Leonards  allows  a  mortgage  imder  a  power  to  sell  only  where  the 
estate  is  settled  or  devised  subject  to  a  particular  charge  and  the  mortgage  is  made 
to  raise  the  charge.  In  Bmm^  v.  Waldron,  8  Hill,  861,  367,  the  propriety 
of  this  exception  to  the  rule  is  doubted,  and  the  ground  of  the  rule  is  stated  as 
follows,  to-wit:  **  There  is  a  substantial  difference  between  raising  money  by 
mortgage  and  sale ;  and  it  is  enough  to  say  that  a  power  to  raise  money  by  one 
of  these  methods  puts  a  negative  on  the  other."  See,  also,  Butler  v.  Duucomb,  1  P. 
Wms.  448,  452;  Icy  v.  Gilbert,  2  id.  13;  Mills  y.  Banks,  8  id.  1. 

The  difference  between  a  mortgage  and  a  sale  is  more  marked  now  than  it  was 
formerly,  and,  therefore,  it  is  more  difficult  now  than  formerly  to  constme  a  power 
to  sell  as  including  a  power  to  mortgage.  Even  a  chattel  mortgage  with  delivery 
resembles  a  pledge  more  closely  than  it  does  an  ordinary  sale.  In  Bloomer  v. 
Waldron,  the  court  also  said :  **  The  most  we  can  say  is  that  when  the  power  is  to 
sell,  and  something  is  added  over  and  above,  showing  that  the  power  of  sal^  is 

*  StroughiU  y,  Amtev,  1  De  G.,  M.  AG.  635:  Uald^nby  v.  Spofforth,  1  Beav.  890;  Devayrus  v. 
Robimon,  24  id.  86 :  JUoom-er  v.  Waldron.  3  Hill,  861 ;  Albany  Fire  Ins.  Co.  t.  May,  4  N.  Y.  9; 
Ferry  v.  LaibU,  81  N.  J.  Eq.  606;  Jhtapsco  Guano  Co.  v.  MorrUon,  2  Woods,  896;  Stokssr. 
Payne,  Kennedu  dt  Co.,  58  Miss.  614 ;  JJenderson  v  Plackbum,  104  III.  227  ;  SwUztr  v.  Wilvert, 
24KBn8.  384;  S.  C,  86  Am.  Rep.  259;  Cunningham  v.  Blakt,  121  Mass.  888;  Hoyi  v.  Jaqwe, 
129  id.  286 ;  Loring  v.  Brodie,  134  id.  458 ;  Wilson,  TruHee,  et  aL  v.  Maryland  Lite  Ins,  Co. 
of  Baltimore,  60  Md.  150. 
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Bot  to  be  taken  in  its  primary  sense,  bat  means  a  power  to  mortgage,  then  the  donee 
may  act  accordingly.  The  principal  may  alwayp  make  his  own  vocabulary.''  And 
to  the  same  effect  is  the  language  of  the  court  in  Hoyt  v.  Jaques,  129  Mass.  286. 

The  question  then  is :  Is  there  any  thing  in  the  will  of  Mary  R.  Burnside  which 
shows  that  it  was  her  intention  that  the  power  to  sell  should  include  the  power  to 
mortgage?  Undoubtedly  the  will  evinces  a  generosity  on  her  part  toward  her 
husband,  which  would  have  led  her  to  give  a  power  to  mortgage,  if  it  had  occurred 
to  her  to  give  it;  but  did  it  occur  to  her,  and  if  so,  did  she  suppose  that  a  power 
to  sell  included  it?  We  find  nothing  in  the  will  which  enables  us  to  answer  the 
question  affirmatively.  She  speaks  only  of  a  power  to  sell  and  of  **  such  sale  or 
sales."  Can  we  infer  a  power  to  mortgage  from  the  character  of  the  property 
taken  in  connection  with  the  language  of  the  will?  The  property  consists  of 
bonds,  mortgages,  shares  of  stock  and  money  on  deposit.  It  could  be  as  readily 
sold  as  mortgaged.  We  notice  only  one  matter  which  merits  consideration.  It 
consists  in  part  of  money  on  deposit.  Undoubtedly  General  Burnside  had  author- 
ity under  the  power  to  draw  this  money  and  use  it  without  a  sale,  for,  as  the  only 
purpose  of  a  sale  is  to  convert  into  money,  the  law  will  not  require  a  sale  when 
the  purpose  is  accomplished  without  it.  If  Greneral  Burnside  had  lived  until  the 
Buckner  bonds  fell  due,  we  have  no  doubt  that  it  would  have  been  competent  for  him 
to  receive  payment  and  appropriate  the  proceeds,  so  far  as  he  needea,  to  his  own 
use,  without  going  through  the  form  of  selling  them,  because  selling  them,  in  that 
event,  would  be  but  an  idle  form,  which  the  law  would  not  exact.  And  so,  too, 
if  the  eighteen  bonds  transferred  to  the  bank  had  fallen  due  and  been  collected 
and  applied  by  the  bank  to  the  payment  of  General  Bumside's  indebtedness  dur- 
ing his  life-time,  we  think  the  application  would  have  been  valid,  for  it  would 
have  been  the  same  in  legal  effect  as  if  General  Burnside  had  himself  collected 
and  so  applied  them.  But  why,  it  may  be  asked,  if  this  be  so,  is  not  the  applica- 
tion by  the  bank  after  his  death  equally  valid  ?  The  answer  is,  because  the  appli- 
cation after  his  death  is  no  longer  his  application,  the  pledge  or  mortgage  being 
ineffectual  as  such  for  more  than  his  life  interest;  and  immediately  after  his  death 
the  will  carried  all  of  the  personal  estate  bequeathed,  which  remained  unapplied 
by  him  to  his  use,  over  to  the  legatees  in  remainder.  This  is  not  the  conclusion 
which,  considering  the  circumstances,  would  give  us  the  most  satisfaction,  but  we 
do  not  see  how  we  can  escape  it.  If  only  a  power  be  given,  then  only  the  power 
given  can  be  used,  and  not  another,  the  donee  having  no  other. 

The  demurrer  of  the  defendant,  Manchester,  will  therefore  be  sustained  and  the 
bill  dismissed  as  to  him,  with  costs,  and  the  demurrer  of  the  bank  overruled. 

Decree  accordingly. 

[See  28  Am.  Bep.  4;  25  Eog.  Rep.  793.— Ed.J 


Fbanklin  Institution  por  Savings  v.  Pkoplb's  Savings  Bank. 
January  81,  1885. 

Died  —  Trustbes  Take  as  Joint  Tenants. 

Courts  incline  to  hold  trustees  joint  tenants  rather  than  tenants  in  common  to  avoid  in- 
conTenience  in  administenng  the  trust. 

Conveyance  by  deed  to  A.,  B.  and  C.  in  trust  for  them  **  or  other  the  trustees  hereunder 
for  the  time  being  to  take  charge  and  possession  of  said  trust  estate  and  to  hold  the 
same  for  the  sole  use  "  of  the  c^tuw,  with  power  to  them  **  or  the  survivors  or  survivor 
of  them  or  other  the  trustees  or  trustee  hereunder  for  the  time  being,  at  any  time  and 
from  time  to  time,  in  their  or  his  discretion  and  as  soon  as  reasonably  and  profitably  may 
be,  to  sell,  let  or  lease  the  same,"  and  in  further  trust  for  them,  ''or  the  survivors  or 
survivor  of  them,  or  other  the  trustees  or  trustee  hereunder  for  the  time  being  to  re- 
ceive the  proceeds  of  all  sales  or  leases  "  to  pay  taxes,  etc.,  •*  and  the  surplus  to  pay 
whenever  and  so  often  as  it  can  conveniently  be  done  to  "  the  csttuis  : 

Held,  that  A.,  B.  and  C.  took  as  joint  tenants. 

Bill  m  equity  for  the  partition  of  realty,  with  an  alternative  prayer  for  the  ap- 
pointment of  a  new  trustee. 

In  April,  1873,  Josiah  Chapin  executed  a  mortgage  deed  of  certain  lands  in 
Providence  to  trustees  in  order  to  secure  his  notes  held  by  certain  savings  banks. 
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After  default  in  the  conditions  of  the  mortgajge,  the  trustees  sold  these  lands,  and 
Robert  Knight  became  the  purchaser  in  the  interest  of  the  holders  of  the  notes. 
January  1,  1877,  Knight  executed  an -indenture  conveying  the  lands  to  three  trus- 
tees in  trust  for  the  holders  of  the  notes,  i.  e.,  the  Franklin  Institution  for  Savings 
or  its  receiver,  the  Cranston  Savings  Bank  or  its  receiver,  the  People^s  Savings 
Bank,  the  City  Savings  Bank,  and  the  Union  Savings  Bank.  Two  of  these  trus- 
tees died,  and  the  third  wished  to  resign  the  trust.  Whereupon  the  Franklin 
Institution  for  Sovin^  and  its  receiver  filed  a  bill  in  equity  against  its  fellow 
MstuiSy  and  the  surviving  trustee  asking  that  the  trust  be  terminated  and  the  trust 
realty  be  divided,  with  an  alternative  prayer  for  the  appointment  of  a  new  trustee. 
^  One  of  the  respondents  objected  to  the  bill  on  the  ground  that  under  Pub.  Stat. 
R.  L,  chap.  172,  §  1,  Knight's  indenture  of  trust  conveyed  an  estate  in  common,  not 
a  joint  tenancy,  and  that  the  heirs  and  devisees  of  the  deceased  trustees  were, 
therefore,  necessary  parties  to  the  bill  and  were  not  made  parties  respondent. 

Pub.  Stat.  R.  I.,  chap.  172,  §  1,  is  as  follows: 

**  §  1.  All  gifts,  grants,  feoffments,  devises  and  other  conveyances  of  any  lands, 
tenements  and  hereditaments  which  shall  be  made  to  two  or  more  persons, 
whether  they  be  husband  or  wife,  or  otherwise,  and  whether  for  years,  for  life,  in 
tail  or  in  fee,  shall  be  taken,  deemed  and  adjudged  to  be  estates  in  common  and 
not  in  joint  tenancy,  unless  it  is  or  shall  be  therein  expressly  said  that  the  gran- 
tecs,  feoffees  or  devisees  shall  have  or  hold  the  same  lands,  tenements  or  heredita- 
ments as  joint  tenants  or  in  joint  tenancy,  or  to  them  and  the  survivors  or  survivor 
of  them,  or  unless  other  words  be  therein  used  manifestly  showing  it  to  be  the 
intention  of  the  parties  to  such  gifts,  grants,  feoffments,  devises  or  other  convey- 
ances, that  such  lands,  tenements  and  hereditaments  shall  vest  and  be  holden  as 
joint  estates  and  not  as  estates  in  common." 

So  much  of  Knight's  deed  as  is  involved  in  the  respondent's  objection  is  recited 
in  the  opinion  of  the  court. 
'  '      Thomas  G.  Greene  dh  Raymond  G.  Mimry,  for  complainant.     James  TUUngTuut  d  / 
Benjamin  N,  Lapham,  for  respondents. 

DuRPBE,  C.  J.  We  do  not  think  it  is  necessary  for  us  to  decide,  in  this  case, 
whether  the  statute  (Pub.  Stat.  R.  I.,  chap.  172,  §  1)  extends  to  deeds  of  trust; 
for,  granting  that  it  does,  we  think  the  deed  here  contains  words  "manifestly 
showing  it  to  be  the  intention  "  to  have  the  three  grantees  take  as  joint  tenants. 
The  deed  here  is  to  the  grantees,  their  heirs  and  assigns,  to  have  and  to  hold 
'*unto  and  to  the  use  of  them,  their  heirs  and  assigns,"  in  trust.  The  words 
which  we  think  manifestly  show  an  intention  to  have  the  grantees  take  as  joint 
tenants  follow,  to- wit:  *'In  trust  for  the  parties  of  the  second  part,"  i.  e.,  the 
grantees,  "  or  other  the  trustees  hereunder  for  the  time  being  to  take  charge  and 
possession  of  said  trust  estate,  and  to  hold  the  same  for  the  sole  use,"  etc.,  of  the 
ceatuis  que  trustent.  .  .  .  With  power  to  the  parties  of  the  second  part,  or  the 
survivors  or  survivor  of  them,  or  other  the  trustees  or  trustee  hereunder  for  the 
time  being,  at  any  time  and  from  time  to  time,  in  their  or  his  discretion,  and  as 
soon  as  reasonably  and  profitably  may  be,  to  sell,  let  or  lease  the  same,  together 
or  in  parcels,  and  by  public  or  pnvate  sale.  .  .  .  And  in  further  trust  tor  the 
parties  of  the  second  part,  or  the  survivors  or  survivor  of  them,  or  other  the  trustees 
or  trustee  hereunder  for  the  time  being  to  receive  the  proceeds  of  all  sales  or 
leases,"  etc.,  "and  to  pay  therefrom  all  the  taxes,"  etc.,  **and  the  surplus  to  pay 
whenever  and  so  often  as  it  can  conveniently  be  done  to  "  the  cestuis  que  trustent. 

Perhaps  the  clause  first  quoted  affords  no  inference,  but  the  words  that  succeed 
do.  in  our  opinion,  manifestly  show  an  intention  to  have  the  trustees  take  as  joint 
tenants,  for  otherwise  the  powers  and  the  estate  over  which  the  powers  are  to  be 
exercised  may  be  partly  disjoined,  a  result  which,  in  the  case  of  an  estate  con- 
veyed in  trust  for  others  for  whose  benefit  the  powers  are  conferred,  it  is  utteriy 
unreasonable  to  suppose  can  have  been  intendea.  Moreover,  the  language,  *^  the 
parties  of  the  second  part,  or  the  survivors  or  mrtivor  of  them,  or  other  the  trustees 
^  or  tru8t^, "  plainly  indicates  that  it  was  in  the  mind  of  the  settlor  that  the  sole 
*  survivor  might  be  the  sole  trustee.  No  reason  can  be  conceived  why  the  settlor 
should  have  wished  not  to  have  the  estate  and  the  powers  survive  together. 
Slighter  indications  will  suffice  in  a  trust  deed  than  in  other  deeds  to  amount  to 
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a  '*  manifest  showing/*  because  the  courts  are  inclined  to  hold  that  trustees  are 
joint  tenants  on  account  of  the  inconvenience  resulting  from  their  holding  as  ten- 
ants in  common.  Perry  on  Trusts,  §  343.  Our  conclusion  Ss  that  the  estate  is  in 
the  surviving  trustee,  and  that,  therefore,  the  heirs  of  the  deceased  trustees  are  not 
necessary  parties. 

[See  Boone  on  Real  Prop.  §§  849,  S54.J 


Jknks  «.  Smith. 
JanuBxy  81,  1885. 

PaRTITIOX  —  DSCRBB   FOR  ACCOUNTING  —  ACTION   AT   LaW — ELECTION  OF  RbMBDIBS. 

In  equity,  proceedings  for  an  acoonnt,  all  the  parties,  both  complainant  and  respondent, 
are  after  decree  for  accounting,  actors. 

A.  sued  B.  in  account.  B.  fSterward  filed  a  bill  in  equity  against  A.  for  partition  and 
for  an  account  of  the  matters  involved  in  the  action  at  law.  A.  answered  the  bill  and 
joined  in  the  prayer  for  an  account ;  whereupon  a  decree  was  entered  referring  the  cause 
to  a  master.  Pending  the  master's  hearing.  A.,  in  the  action  at  law,  sued  out  and  served 
a  writ  of  attachment  against  B.  by  mesne  process.    On  motion  of  B.  in  the  equity  cause : 

Held^  that  A.  should  be  restrained  from  prosecuting  the  action  at  law  and  be  required 
to  discharge  the  attachment. 

Bill  in  equity  for  partition  and  an  account.     On  motion  for  an  injunction. 
James  M.  Ripley  d  John  F,  Lonsdale,  for  complainants.     Bbphins  &  Potter,  for 
Te8X>ondents. 

DuRPEE,  0.  J.  This  is  a  suit  in  equity  for  partition  and  account.  It  comes 
before  us  now  on  a  motion,  the  ground  and  object  of  which  may  be  stated  thus: 
On  August  25,  1881,  the  defendants  in  this  suit  commenced  an  action  of  account 
a^iust  the  complainant  William  Jenks  and  the  complainant  Royal  Lee,  executor 
of  the  will  of  Pardon  Jenks,  deceased,  to  hold  them  to  an  account,  on  the  charge 
that  the  said  William  and  Pardon,  and,  since  the  decease  of  said  Pardon,  the 
said  Royal  Lee,  as  his  executor,  had  had  the  care  and  management  of  certain 
lands  and  water-rights  and  privileges,  belonging  to  the  parties,  and  had  received 
more  than  their  proportion  of  the  rents,  issues  and  profits  thereof,  and  had  re- 
fused to  account  therefor  when  requested.  Pending  said  action  the  defendants 
therein  and  others  commenced  this  suit  in  equity  for  a  partition  of  the  common 
rights  and  estates  and  for  an  account  covering  the  matters  involved  in  the  action 
at  law,  and  for  an  injunction  to  restrain  the  suits  at  law.  The  defendants  answer- 
ing joined  in  the  prayer  for  the  account.  Thereupon  a  decree  was  entered  refer- 
ring the  cause  to  a  master  for  him,  among  other  things,  to  take  the  account. 
After  the  hearing  under  this  decree  was  begun,  the  defendants  sued  out  a  writ 
of  mesne  process  in  the  action  at  law  and  attached  thereon  by  garnishment  cer- 
tain moneys  belonging  to  said  William  Jenks  and  the  said  Royal  Lee,  as  executor. 
The  motion  is  that  the  defendants  may  be  restrained  from  further  prosecuting  the 
action  at  law  and  be  ordered  to  discharge  the  attachment. 

It  is  the  practice  in  chancery,  where  a  party  is  suing  for  the  same  matter,  both 
at  law  and  in  equity,  to  compel  him  to  elect  in  which  court  he  will  proceed. 
Story's  Eq.  Jur.,  §  889;  Rogers  v.  Vosburgh,  4  Johns.  Ch.  84.  Where  a  party  so 
suing  has  obtained  a  decree  in  equity  for  an  account  he  will  be  deemed  to  have 
made  his  election  without  any  order  therefor  and  will  not  be  permitted  afterward 
to  proceed  at  law.      Mocker  v.   Reed,   1  Ball  &  B.   818;   Wilson  v.  WetherJierd, 

1  Meriv.  406;  Conover  v.  Conowr,  1  N.  J.  Eq.  408;   Wedderbum  v.  Wedderbum, 

2  Beav.  208.  **  When  a  decree  had  been  pronounced,"  say  the  court  in  Mocker  v. 
Reed,  **and  the  party  obtains  the  relief  he  prayed,  it  is  a  contempt  of  court  to 
proceed  at  law."  In  Quidnick  Company  v.  Chaffee,  18  R.  L  367,  889,  this  court 
decided  that  after  a  complainant  has  carried  his  suit  in  equity  to  a  decree,  the 
court  will  presume  that  he  has  made  his  election  and  will  stay  suits  at  law  for  the 
same  matter  and  order  the  discharge  of  attachments  in  them.  The  case  does  not 
differ,  in  this  respect,  from  the  case  at  bar,  except  that  in  the  case  at  bar  it  is  the 
defendants  and  not  the  complainants  who  ard  proceedmg  at  law.  But  the  suit 
here  is  for  an  account,  the  defendants  joined  in  the  prayer  for  the  account,  and 

Vor.  L  —  7 
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the  decree  has  been  entered  accordingly.  In  such  a  suit  after  a  decree  all  the  part- 
ies are  actors,  and  the  court  will  not  permit  a  complainant  to  dismiss  his  own  bill 
unles  upon  consent.  1  DanielPs  Chan.  Plead.  &  Prac.  *793,  In  such  a  suit,  if  a 
balance  be  found  for  the  defendant,  he  is  entitled  to  a  decree  for  it  against  the 
complainant.  If  the  complainant  dies  after  decree  for  an  account,  the  defendant 
can  revive  the  suit  against  the  personal  representatives  of  the  complainant,  and 
if  he  himself  dies  his  personal  representative  may  revive  it.  I  Story's  Eq.  Jur., 
§  522.  We  think,  therefore,  that  at  least  after  a  decreeto  account  in  a  suit  for  an 
account,  the  same  presumption  of  election  which  applies  to  the  complainant  must 
be  held  ^  apply  to  the  defendant  praying  for  the  account,  and  the  same  rule 
must  be  enforced.  Clearly,  since  both  suits  cannot  go  on,  the  suit  in  equity,  in 
which  both  parties  have  joined  in  obtaining  the  interlocutory  decree  for  an  ac- 
count, is  the  one  which  is  entitled  to  proceed. 

The  defendants  will,  therefore,  be  required  to  discharge  the  attachment. 

Order  accordingly. 


Habris,  Petitioner. 
February  8, 1885. 

Dbcbdbnt'b  Estatb  —  PuBLiCATioir—  Nonci  of  Salb  —  ADJOtmirMBXT. 

The  sale  of  a  decedent's  realty  to  pay  the  debts  was  advertised  by  the  administrator  in 
a  newspaper  issued  daily,  the  advertisement  being  inserted  twice  a  week  during  two  weeks 
and  in  each  issue  during  the  two  following  weeks  preceding  the  time  of  sale. 

Held,  that  the  notice  ^ven  complied  with  the  provisions  of  Pub.  Stat.  K.  I.,  chap.  179, 
$  16,  which  required  notice  "  in  some  public  newspaper  for  four  successive  weeks. '^ 

The  day  before  that  appointed  for  the  sale  notice  of  a  postponement  for  a  week  at  the 
same  hour  and  place  was  added  to  the  notice  of  the  sale,  and  the  notice  of  sale  and  post- 
ponement appeared  in  each  issue  of  the  paper  up  to  and  including  the  day  of  sale. 

Beld.  that  the  notice  of  the  postponement  was  sufficient  under  Pub.  Stat.  R.  1.,  chap.  179, 
S  17,  which  re<iuired  notice  of'*  such  adioumment  in  the  same  manner  m  which  notice  of 
the  sale  was  given,  as  soon  as  may  be  after  such  adjournment  and  up  to  the  day  of  the 
adioumed  sale,  unless  the  adjournment  shall  be  from  day  to  day  only,  and  then  by  making 
public  proclamation  thereof  at  the  time  and  place  of  the  sale  and  by  setting  up  a  notice 
thereof  at  such  place." 

Case  stated  for  the  opinion  of  the  court  under  Pub.  Stat.  R.  I.,  c^ap.  192,  §  23. 

Stephen  Harris,  administrator  with  will  annexed,  of  the  estate  of  Caleb  F. 
Harris,  after  obtaining  permission  from  the  probate  court  to  sell  the  realty  of  the 
estate  for  the  payment  of  debts,  had  the  same  sold  at  public  auction.  The  pur- 
chaser, Stephen  H.  Arnold  refused  to  accept  the  administrator's  deed,  alleging 
that  the  advertisement  of  the  sale  had  not  been  such  as  was  required  by  statute. 
The  will  of  Caleb  F.  Harris  made  his  wife  sole  devisee.  She  died  before  his  .death 
and  left  no  issue. 

On  the  purchaser's  refusal  the  administrator,  the  heirs  at  law  of  Caleb  F.  Harris, 
and  the  purchaser  Arnold,  joined  in  presenting  this  case  to  the  court. 

The  public  statutes  of  Rhode  Island  provide  (chap.  179,  §§  16,  17.) 

§  16.  Before  making  any  such  sale  at  auction,  the  executor,  administrator  or 
guardian  shall  give  thirty  days'  public  notice  thereof,  by  posting  up  at  least  three 
notifications  of  such  sale  in  three  public  places  in  the  town  where  the  real  estate 
or  other  property  to  be  sold  lies,  and  at  least  one  in  each  of  the  adjoining  towns, 
and  in  the  town  where  the  ward  dwells,  or  where  the  testator  or  intestate  last 
dwelt,  or  shall  publish  the  same  in  some  public  newspaper  for  four  successive 
weeks,  or  shall  give  notice  thereof  in  such  other  manner,  instead  of  or^n  addition 
to  the  above,  as  the  court  may  direct 

§  17.  The  executor,  administrator  or  guardian  may,  in  his  discretion,  adjourn 
any  such  sale  to  any  future  day  whenever  he  may  deem  the  same  advisable,  giving 
notice  of  such  adjournment  in  the  same  manner  in  which  notice  of  the  sale  was 
given,  as  soon  as  may  be  after  such  adjournment  and  up  to  the  day  of  the  ad- 
journed sale,  unless  the  adjournment  shall  be  from  day  to  day  only,  and  then  by 
making  public  proclamation  thereof  at  the  time  and  place  of  the  sale  and  by  set- 
ting up  a  notice  thereof  at  such  place. 

Chap.  180,  §4: 
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%  4.  In  all  cases  not  specially  provided  for,  in  which  notice  is  required,  it  may 
be  given  in  cither  of  the  following  modes,  at  the  discretion  of  the  court  (i.  ^.,  the 
court  of  probate) : 

1.  By  causing  a  citation  to  be  served  by  some  sheriff,  deputy  sheriff,  town  ser- 
geant or  constable  upon  all  known  parties  interested,  at  least  seven  days  previous 
to  proceeding,  which  citation  shall  give  notice  of  the  subject-matter  of  the  pro- 
ceeding, and  of  the  time  and  place  thereof,  and  shall  be  served  by  reading  the 
same  to  the  parties,  if  to  be  found,  or  by  leaving  an  attested  copy  thereof  at  the 
last  and  usual  place  of  abode  of  each  of  them. 

2.  By  advertisement  of  such  notice  for  fourteen  days,  once  a  week,  at  least,  in 
some  newspaper  published  in  the  State. 

8.  By  causing  the  clerk  of  the  court  to  post  up  such  notice  in  some  conspicuous 
place  in  his  office  or  in  the  place  at  which  the  court  usually  meets,  and  in  three 
other  public  places  within  the  town,  at  least  fourteen  days  before  proceeding. 

Samuel  Ames,  for  the  administrator' and  heirs  of  Caleb  F.  Harris.  James  Till- 
inghasty  for  Stephen  H.  Arnold. 

DuRPBE,  C.  J.  The  first  question  is  whether  the  notice  given  was  notice  **  in 
some  public  newspaper  for  four  successive  weeks  "  within  the  meaning  of  the  Pu^. 
Stat.  K.  I.,  chap.  179,  §  16.  The  notice  was  published  twice  a  week  during  the 
first  two  weeks,  and  during  the  last  two  weel^  in  every  issue.  The  contention  is 
that  the  newspaper  being  a  daily,  the  notice  ought  to  have  been  published  in  every 
issue  during  the  entire  four  weeks.  The  statute  would  be  open  to  that  implica- 
tion if  it  required  the  notice  to  be  published  in  some  daily  newspaper,  but  since 
it  does  not  require  it,  we  do  not  think  the  implication  is  necessary.  The  statute 
was  made  to  be  executed  by  plain  men  who  would  be  likely  to  understand  it  ac- 
cording to  its  plain  and  obvious  meaning,  and  we  think,  tlierefore,  that  the  court 
ought  to  interpret  it,  as  far  as  possible,  in  the  same  manner.  It  is  conceded  that 
a  notice  published  in  **a  weekly"  for  four  successive  weeks  would  be  good,  and 
if  60  we  can  see  no  reason  why  a  notice  published  weekly  in  **  a  daily,"  for  four 
successive  weeks,  the  daily  being  a  proper  vehicle  of  notice,  would  not  also  be 
good.  It  is  urged  that  the  notice  ought  to  be  continuous,  and  that  a  person 
reading  the  notice  in  his  daily  paper  one  day,  and  missing  it  another,  might  sup 
pose  that  the  sale  had  been  abandoned.  The  notice  is  continuous  from  week  to 
week,  which  is  all  that  the  statute  requires,  and  it  is  so  common  for  notices  in  a 
daily  paper  to  appear  at  intervals  that  we  do  not  think  tlie  rest  of  the  argument 
is  of  much  weight.  In  Pub.  Stat.  R.  L,  chap.  180,  §  4,  it  is  provided,  in  regard 
to  certain  important  probate  notices,  that  they  may  be  by  advertisement  for 
"  fourteen  days,  once  a  week  at  least,  in  some  newspaper  published  in  the  State." 
It  is.urged  that  there  would  be  a  literal  compliance  with  the  statute  by  a  publica- 
tion of  the  notice  every  week,  for  four  successive  weeks,  in  a  different  newspaper, 
which  could  not  be  permitted,  and  that,  therefore,  a  literal  compliance  is  not 
enough.  It  seems  to  us  that  this  is  introducing  a  subtlety  of  interpretation 
which  is  unwarranted,  for  the  language  is  not  **some  newspapers,"  but  **some 
newspaper,"  which  men  of  plain  minds  would  not  construe  to  mean  four  different 
newspapers.  We  do  not  mean  to  say,  however,  that  a  literal  compliance  with  the 
statute  IS  all  that  is  necessary ;  for  the  statute  might  be  literally  complied  with  in 
bad  faith,  with  the  intention  of  violating  the  spirit  while  observing  the  letter,  as 
for  example,  if  the  notice  of  a  sale  in  the  city  of  Providence  were  published  in 
some  village  newspaper  in  a  remote  part  of  the  State.  We  are  far  from  wishing 
to  encourage  any  remissness  in  the  giving  of  notices;  on  the  contrary  we  think  it 
would  be  well  if  courts  of  probate  would,  more  frequently  than  they  do,  direct 
the  form  of  notice  with  a  view  to  insure  its  sufficiency,  and  that  executors  or 
administrators  would  more  frequently  obtain  the  direction  of  the  courts  for  their 
own  guidance.  But  here  there  is  no  suggestion  of  bad  faith  or  of  any  lack  of 
publicity,  but  the  only  question  is  whether  the  notice  given  was  a  compliance 
with  statute.  We  think  rt  was.  Johnson  v.  Dorset/,  7  Gill,  269;  Boioen  v.  Argally 
24  Wend.  496;  Brewer  v.  CUy  of  Springfield,  97  Mass.  152. 

We  are  also  of  the  opinion  that  the  notice  of  the  adjournment  was  sufficient 
under  chapter  179,  section  17.  The  objection  is  that  the  adjournment  was  not  made 
by  proclamation  or  posting  at  the  place  and  time  appointed  for  the  sale.  The  statute 
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does  not  direct  any  fonn  of  adjournment,  unless  the  adjournment  is  from  day  to 
day.  When  the  adjournment  is  for  a  longer  period,  the  statute  requires  that  the 
notice  thereof  shall  be  given  as  the  notice  of  the  sale  was  given,  *^  as  soon  as  may 
be  after  the  adjournment  and  up  to  the  day  of  the  adjourned  sale/'  Here  the 
adjournment  was  made  and  the  notice  given  in  the  manner  following,  to-wit :  On 
November  12,  1884,  the  day  before  the  day  appointed  for  the  sale,  notice  that  the 
sale  was  postponed  until  November  20,  1884,  at  the  same  hour  and  place,  was 
added  to  the  former  notice  of  sale,  and  in  that  form  the  notices  of  the  sale  and  of 
the  adjournment  thereof  were  published  on  and  from  November  12,  1884,  in  every 
issue  of  the  paper,  until  and  including  the  issue  of  November  20,  1884.  It  is 
admitted  that  sales  of  real  estate,  particularly  mortgage  sales,  have  been  quite 
commonly  adjourned  in  this  manner.  We  think  such  an  adjournment  is  sufficient, 
though  doubtless  it  may  be  wise  often  to  supplement  it  by  posting  a  proclama- 
tion. 

Order  accordingly. 

NoTB.—  See  Thurston  v.  Miller,  10  R.  1.  858 ;  Barrowi  v.  ^aUonal  Budber  Company,  12  R. 
I.  178,  Ed.  U.  1.  Rep. 


Maxon  v.  Grat. 
February  14,  1885. 

Mabkiaob  —  DowBR —  Chosb  in  Action  —  Patmbnt  or  Dbbts  — Fraud  on  Crbditobs. 

A  widow's  right  of  dower  is  before  assignment  of  dower  a  mere  chot€  in  action. 

Courts  of  equity  have,  in  the  absence  of  statutory  provisions,  no  power  to  subject  a 
widow*s  right  of  aower  before  assignment  to  the  payment  of  ber  judgment  debts. 

Tbe  mere  neglect  or  refusal  of  the  widow  to  have  assignment  of  dower  made  is  not  such 
a  fraud  upon  ber  creditors  as  to  give  jurisdiction  to  a  court  of  equity. 

Bill  in  equity  to  satisfy  a  judgment  debt  out  of  p,  right  of  dower.  On  demurrer 
to  the  bill. 

Thomas  JJ.  Peabody^  for  complainants.      Crafts  &  TilUnghcLst,  for  respondents. 

Matteson,  J.  This  is  a  bill  by  judgment  creditors  to  subject  a  right  of  dower 
to  the  payment  of  their  judgment  debt.  It  sets  forth  that  the  respondent,  Nancy 
C.  Gray,  was  the  wife  of  Jirah  I.  Gray,  late  of  Hopkinton,  deceased.  That  said 
Jirah  died  intestate,  on  or  about  the  21st  day  of  June,  1879,  and  that  said  Nancy 
as  his  widow  is  entitled  to  dower  in  certain  lands,  particularly  described  in  the 
bill,  with  the  improvements  thereon,  situated  in  Hopkinton,  of  which  he  died 
seized  in  fee.  That  he  left  surviving  him  his  widow,  said  Nancy,  and  five  chil- 
dren, who  are  still  living  and  are  his  heirs  at  law,  and  that  said  real  estate  i^  now 
owned  by  said  heirs  subject  to  the  dower  therein  of  said  Nancy.  The  bill  also 
recites  the  obtaining  of  a  judgment  of  the  justice  court  of  Westerly  against  the 
respondent  Nancy  by  the  complainants,  the  taking  out  of  execution  thereon,  its 
levy  upon,  and  the  sale  in  pursuance  thereof,  at  public  auction,  to  the  complain- 
ants, of  all  her  right,  title  and  interest  in  and  to  said  real  estate,  being  her  dower 
right  therein,  the  appropriation  of  the  sum  paid  toward  the  expenses  of  the  levy 
and  sale,  the  return  of  the  execution  for  want  of  other  eoods,  chattels  and  real 
estate  of  the  said  Nancy  to  be  found  by  the  officer  within  his  precinct,  unsatisfied 
for  the  balance  of  such  expenses  and  the  amount  of  said  execution,  the  recording 
of  the  execution  and  of  the  officer's  doings  thereon  in  the  land  records  of  Hop- 
kinton, and  the  making  and  delivery  to  the  complainants  by  the  officer,  prior  to 
the  return  of  the  execution,  of  a  deed  of  all  the  right,  title  and  interest  of  said 
Nancy  in  said  real  estate,  being  her  said  dower  right  therein,  and  the  recording 
of  such  deeds  in  said  land  records. 

The  bill  further  alleges  that  the  said  Nancy  has  been  since  the  death  of  her 
husband,  and  still  is,  in  the  possession  and  occupation  of  all  of  said  real  estate, 
and  in  the  receipt  of  the  rents  and  profits  thereof,  by  the  agreement  with  and 
consent  of  the  children  and  heirs  of  her  deceased  husband,  without  taking  any 
steps  to  have  her  dower  therein  set  off  or  assigned  to  her,  and  that  she  has  neg- 
lected and  refused,  and  still  neglects  and  refuses,  to  pay  said  judgment,  or  any 
part  thereof,  or  to  apply  any  part  of  said  rents  and  profits  toward  the  satisfaction 
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of  said  judgment  which  remains  in  full  force  and  has  not  been  annulled,  reversed 
or  satisfied.  That  said  heirs  have  at  all  times  since  the  death  of  said  Jirah  neg- 
lected and  refused,  and  still  do  neglect  and  refuse,  to  assign  and  set  off  to  said 
Nancy  her  said  dower  right  in  said  real  estate. 

The  bill  prays  for  an  answer,  the  oaths  thereto  being  waived,  that  the  dower 
right  of  said  Nancy  in  said  lands  may  be  subjected  to  the  payment  of  said  judg- 
ment, expenses  and  the  costs  of  this  suit,  and  for  general  relief. 

The  respondents  have  demurred  to  the  bill  on  various  grounds,  not  necessary 
to  be  stated. 

A  widow's  right  of  dower  in  the  real  estate  of  her  deceased  husband,  before 
assignment,  is  not  an  estate,  but  a  mere  cJum  or  right  in  action.  Weaver  v.  Sturte- 
vant,  12  R.  I.  537,  589,  540.  Being  a  ehoss  in  action,  it  is  not  subject  to  levy  and 
sale  on  execution.  Freeman  on  Executions,  §  185;  Nason  v.  AUeny  5  Me.  479, 
481,  482;  Gooch  v.  Atkins,  14  Mass.  878,  881;  Wall^  v.  Mardm,  29  Mo.  25,  27; 
Skidds'  Heirs  v.  Batta,  5  J.  J.  Marsh.  12,  15;  PeUy  v.  Malier,  15  B.  Monr.  591, 
604.  The  proceedings  set  forth  in  the  bill  did  not,  therefore,  confer  any  title  to 
the  right  of  dower  of  the  respondent  Nancy  upon  the  complainants,  or  create  any 
lien  thereon  in  their  favor,  which  can  afford  a  basis  for  relief  in  equity. 

The  only  cases  in  which  a  riffht  of  dower  before  assignment  has  been  subjected 
in  equity  to  the  payment  of  debts,  cited  by  the  complainants,  or  which  have  come 
to  our  notice,  are.  Damson  y,  Whittlesey,  1  MacArthur,  163;  Tompkins  v.  Fonda^  4 
Paige,  448,  and  Payne  v.  Becker,  87  N.  Y.  158,  168.  The  first  and  last  of  these 
rest  upon  the  authority  of  the  second,  Tonvpkinsy,  Fonda,  In  this  case  the  chan- 
cellor says,  that  if  the  widow  is  in  possession  or  is  entitled  to  an  assignment  of 
dower  immediately,  the  want  of  a  mere  formal  assignment  of  dower  is  not  con- 
sidered material.  The  only  authority  cited  by  him  to  sustain  this  statement  is  the 
remark  of  the  lord  chancellor  in  Duke  qf  Hamilton  v.  Lord  Mohun,  1  P.  Wms.  118, 
122,  which  was  a  suit  by  the  heir  against  the  widow,  as  the  guardian  of  the  heir, 
for  an  account  of  the  rents  and  profits  of  real  estate;  and  it  was  held  just,  that  a 
court  of  equity,  in  taking  the  account,  should  allow  to  the  widow  one-third  of  the 
profits  for  her  right  of  dower.  For  this  purpose,  the  taking  of  the  account,  the 
lord  chancellor  did  not  deem  the  want  of  a  formal  assignment  of  dower  material, 
the  right  of  tlie  widow  to  one-third  of  the  profits  being  the  same  in  conscience, 
whether  her  dower  had  or  had  not  been  assigned.  The  question  in  the  present  case, 
however,  is  not  one  of  account,  but  of  jurisdiction.  In  Greene  v.  Keene^  14  R.  I. 
this  court  held,  that  in  the  absence  of  fraud,  trust  or  other  ground  of  equit- 
able jurisdiction,  and  in  the  absence  of  statutory  provisions  conferring  it,  courts 
of  equity  have  no  jurisdiction  to  subject  a  chose  in  action  of  a  debtor  to  the  pay- 
ment of  a  judgment.  We  have  no  such  provision  in  our  statutes  as  existed  in  New 
York*  when  Tompkins  v.  Fonda  was  decided,  upon  which  the  decision  of  the 
chancellor  in  that  case  apparently  rests.  2  N.  Y.  Rev.  Stat.  174,  §  39.  Un- 
less then  there  is  some  distinction  to  be  drawn  between  a  right  of  dower,  before 
assignment,  and  other  chases  in  action,  or  unless  the  bill  sets  forth  some  fact,  or 
facts,  of  equitable  cognizance,  the  suit  cannot  be  maintained. 

It  has  been  suggested  that  a  distinction  between  a  right  of  dower  and  other 
chases  in  action  may  be  found  in  the  fact,  that  courts  of  equity  have  concurrent 
jurisdiction  with  courts  of  law  in  the  assignment  of  dower.  We  do  not  think  so. 
The  jurisdiction  in  equity  for  this  purpose  was  originally  auxiliary  only,  to  that 
at  law.  It  was  resorted  to  for  a  discovery  of  title  deeds,  or  of  dowable  lands,  or 
to  remove  some  impediment  to  the  widow^s  recovery  at  law,  or  for  an  account  of 
the  mesne  profits  before  assignment,  or  to  ascertain  the  comparative  values  of  dif- 
ferent estates,  in  which  the  widow  might  be  entitled  to  dower,  and  which  might 
be  in  the  possession  of  various  purchasers.  Though  the  jurisdiction  in  equity  has 
become  an  independent  jurisdiction,  concurrent  with  the  jurisdiction  at  law,  it 
appears  to  be  based  upon  the  fact  that  the  remedy  which  it  affords,  is  in  many  cases 
a  better  and  more  convenient  remedy  than  that  which  exists  at  law,  rather  than 
upon  any  essential  difference  in  nature  between  dower  rights  and  other  chases  in 
action.  Such  rights  still  continue  to  be  legal  rights,  and  courts  of  equity  in  exer- 
cising jurisdiction  over  them  professedly  act  upon  them  as  legal  rights. 

The  allegations  in  the  bill  upon  which  the  complainants  apparently  rely  to  main- 
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tain  it  are  that  the  widow  has  been  in  the  possession  and  occupation  of  the  real 
estate  described,  by  consent  of,  and  agreement  with,  the  heirs,  without  taking  any 
steps  to  have  her  dower  assigned,  and  has  neglected  and  refused,  and  still  neglects 
and  refuses,  to  pay  the  judgment  in  favor  of  the  complainants  against  her,  or  to 
apply  any  part  of  the  rents  and  profits  toward  the  payment  of  that  judgment. 
In  Tomphiiis  v.  Fonda^  4  Paige,  448,  449,  cited  above,  the  chancellor  remarks: 
*•  She,"  the  widow,  **  has  no  right,  in  conscience  or  in  equity,  to  deprive  her  cred- 
itors of  the  benefit  of  her  right  of  dower,  for  the  satisfaction  of  their  debts,  by 
continuing  in  possession  with  the  heirs  and  neglecting  to  ask  for  a  formal  assign- 
ment, which  assignment  and  entry  under  it,  would  enable  the  creditors  to  reach  it 
by  execution.*'  Doubtless  the  chancellor  uses  this  language  in  view  of  the  equity 
jurisdiction,  modified  by  the  statute,  then  existing  m  New  York;  but,  if  not 
although  it  may  be  conceded  that  a  widow,  like  every  other  debtor,  is  bound  in 
conscience  to  pay  her  creditors  and  to  devote  her  right  of  dower  and  other  chores 
in  action  to  that  purpose,  it  by  no  means  follows  that  courts  of  equity  have  power 
to  subject  this  species  of  property  to  the  payment  of  debts.  Unless  it  can  be 
said,  that  neglect  or  refusal  to  have  dower  assigned  amounts  to  a  fraud  upon 
creditors,  which  we  are  not  prepared  to  hold,  we  know  of  no  head  of  equitable 
jurisdiction  to  which  the  case  is  referable. 

The  argument  concerning  the  hardship  which  must  result  to  creditors,  unless 
clwses  in  action  can  be  reached  for  the  payment  of  debts,  is  to  be  addressed  to  the 
legislature  rather  than  the  court. 

The  bill  must  be  dismissed  for  want  of  jurisdiction. 

Demurrers  sustained. 


SUPEEME  JUDICIAL  COURT  OF  MAINE. 


IIUBBET  tJ.  DaNPORTH. 
October  28,  1884. 

ExBCUTION   against  person— bond   for   RBLBASB IN80LVKNCT. 

A  debtor  while  in  custody  on  execution  for  debt,  filed  hi«  petition  in  insolvency. 

Held^  that  he  was  not  thereby  entitled  to  release  from  arrest. 

Defendant,  having  been  arrested  on  an  execution  for  debt,  the  next  day  filed  his  petition 
in  insolvency,  and  two  days  later  gave  the  usual  statutory  bond  to  procure  bis  release  from 
arrest.  Having  thereafter  obtained  his  discharge  in  insolvencv,  with  the  intention  of 
releasing  his  bondsmen  on  said  bond,  he  presented  himself  to  the  jailor,  and  was  locked  up 
a  short  time,  and  then  released.    In  an  action  of  the  bond, 

Iltldy  that  the  discharge  in  the  insolvency  proceedings  operated  to  discharge  the  debt, 
but  that  the  arrest  was  unaffected  thereby. 

Held^  also,  that  bv  giving  the  bond,  a  new  contract  was  entered  into,  but  that  defend- 
ant, having  complied  with  one  of  its  conditions,  bis  bondsmen  were  not  liable. 

Foster,  J.  The  defendant,  Daiiforth,  was  arrested  September  18,  1882,  on 
execution,  the  next  day,  September  19,  filed  his  petition  in  insolvency,  and  two 
days  later,  on  the  21st  of  September,  gave  the  bond  in  suit  to  procure  his  release 
from  arrest.  He  obtained  his  discharge  from  the  court  of  insolvency,  March  14, 
1883. 

The  regularity  of  the  proceedings  in  the  court  in  which  judgment  was  ren- 
dered ana  execution  issued,  as  well  as  those  in  the  court  of  insolvency,  and  that 
the  bond  is  a  regular  statute  bond  duly  executed,  is  admitted. 

The  defense  sets  up:  (1)  That  the  debt,  represented  by  the  judgment  and  exe- 
cution on  which  the  defendant  was  taken  into  custody,  originated  since  the  insol- 
vent law  of  1878  went  into  effect,  and  although  the  arrest  on  the  execution  was 
legal,  the  commencement  of  proceedings  in  insolvency  by  the  debtor  during  the 
time  he  was  in  custody,  and  before  the  bond  in  suit  was  gi^en,  vacated  the  arrest, 
legally  entitled  him  to  release  from  the  custody  of  the  officers,  and  that  the  bond 
which  he  afterward  gave  for  his  release  was  executed  under  duress;  (2)  That  the 
debt  on  which  the  execution  was  obtained  has  been  discharged  by  proceeding  in 
insolvency,  and  that  the  bond,  although  executed  after  the  arrest  and  after  the 
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filing  of  tlie  petition  in  insolvency,  must  fall  with  the  debt;  (3)  That  he  has  per- 
formed one  of  the  conditions  named  in  said  bond  by  delivering  himself  into  the 
custody  of  the  keeper  of  the  jail  to  which  he  was  liable  to  be  committed  under 
said  execution. 

I.  Upon  the  first  and  second  propositions  set  up  in  defense,  defendant  can- 
not prevail  To  what  extent  the  privilege  of  exemption  from  arrest  may  be  law- 
fully claimed  by  a  debtor  who  has  been  legally  arrested  on  execution  prior  to  fil- 
ing his  petition  in  insolvency,  so  far  as  we  have  been  able  to  leam,  has  never  been 
determined  by  any  decision  of  the  court  in  this  State. 

By  the  common  law,  the  creditor  had  the  absolute  ri^ht  to  arrest  his  debtor  upon 
an  execution  for  debt.  When  the  debtor  was  committed  on  execution  in  a  civil 
action,  he  could  not  be  discharged  without  paying  the  debt  even  on  taking  the 
poor  debtor's  oath,  if  his  creditor  would  pay  for  his  support  in  jail.  3  Bl.  Com. 
410;  Anc.  Chart.  650.  While  the  common  law  was  modified  by  statutory  enact- 
ment as  early  as  1787  (chap.  29),  in  the  Commonwealth  of  Massachusetts, in  rela- 
tion to  discharge  from  imprisonment,  yet  to  the  present  time,  under  the  various 
changes  which  the  law  has  under^ne,  the  debtor  has  always  in  this  State  been 
liable  to  arrest  upon  execution.  As  the  statutes  now  stand,  provision  is  made  for 
the  arrest  and  imprisonment  upon  execution  of  the  debtor  for  tlie  purpose  of  ob- 
taining a  discovery  of  his  property  wherewith  to  satisfy  the  execution  on  which 
he  is  arrested.  Provision  is  likewise  made  whereby  he  may  obtain  his  release  by 
complying  with  certain  conditions, — in  this  day  generally  well  understood  by 
those  who,  with  sincere  motives,  have  occasion  to  resort  for  protection  thereto,  as 
by  those  who  thereby  have  like  occasion  to  lament  the  loss  of  honest  debts.  One 
of  those  conditions  is  in  executing  a  bond  like  the  one  in  suit. 

This  debtor  was  arrested  in  accordance  with  the  provisions  of  the  law,  and  while 
in  custody,  filed  his  voluntary  petition  in  insolvency.  Was  he  thereby  entitled 
to  release  from  arrest  ?    We  think  not. 

So  much  of  section  47  of  the  insolvent  act  of  1878  (R.  8.,  chap.  70,  §  51)  as  relates 
to  this  question  provides  that **  no  debtor  against  whom  a  warrant  of  in- 
solvency has  been  issued  shall  be  liable  to  arrest  on  n^esne  process  or  execution, 
where  the  claim  was  provable  in  insolvency  during  the  pendency  of  the  insolvency 
proceedings,  unless  the  same  shall  be  unreasonably  protracted  by  the  fault  or 
neglect  of  such  debtor.*' 

This  provision  is  very  nearly  identical  with  the  general  bankrupt  act  of  1867, 
I  26  (U.  8.  R.  8.,  §  6107),  which  was  in  force  at  the  time  of  the  enactment  of  the 
present  insolvent  law.  The  language  of  both,  in  the  provision  referred  to,  taken 
m  connection  with  the  objects  to  be  attained,  possesses  that  degree  of  similarity 
by  which  a  construction  given  to  one  would  equally  apply  to  the  other.  And  it 
has  been  decided  by  other  courts  that  this  section  of  the  general  bankrupt  law 
would  not  relieve  from  arrest  one  who  was  in  lawful  custody  when  the  petition 
was  filed,  though  for  a  debt  provable  and  dischargeable  under  the  act ;  that  it  ap- 
plied only  to  arrests  that  were  made  after  the  commencement  of  proceedings  m 
bankruptcy;  and  if  the  arrest  had  been  made  before  that  time  the  bankrupt  was 
not  entitled  to  a  release  by  virtue  of  any  provision  of  the  bankrupt  law.  Bump 
(7th  ed.),  chap,  x,  pp.  166,  606 ;  Hamlin's  InsolventLaw,  70;  //irc  Walker,  1  Lowell, 
222;  Inre  Devocj  id.  251;  Haadton  v.  Valentine,  id.  270;  Minor  v.  Van  Nostrand, 
id.  458 ;  Stockwell  v.  Silloway,  100  Mass.  298.  And  see  Storer  v.  Haynes,  67  Me. 
422;  WUnmrih  v.  BuH,  7  Mete.  257,  261. 

The  arrest  contemplated  by  the  statute,  and  to  which  no  debtor  "  shall  be 
liable,"  is  manifestly  a  new  arrest  for  the  benefit  of  the  creditor,  as  was  held  by 
Gray,  J.,  in  Stockwell  v.  Silloway,  ntpra,  where  he  says:  **  And  this  very  section 
has  been  adjudged  by  the  district  court  of  the  United  States  in  this  district  not 
to  extend  to  the  case  of  a  debtor  who,  before  the  commencement  of  bankruptcy 
proceedings,  had  been  arrested  on  mesne  process,  giving  bail,  and  surrendered 
himself  in  discharge  of  his  bail,  and  was  charged  on  an  ^iaa  execution  taken  out 
after  his  bankruptcy;  upon  the  ground  that  this  act  of  the  creditor  was  not  in  law 
or  fact  a  new  arrest  during  the  pendency  of  the  proceedings,  but  only  a  lawful 
continuation  of  the  old  arrest  according  to  the  terms  and  for  the  purposes  for 
which  it  was  originally  made.*' 
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In  the  case  at  bar  the  officer  was  in  the  faithful  performance  of  his  duty,  at  the 
time  the  arrest  was  made,  obeying  the  mandate  of  a  court  whose  jurisdiction  in 
relation  to  the  matter  was  unquestioned,  and  in  the  execution  of  that  duty  he 
was  bound  only  to  see  that  the  process  which  he  was  called  upon  to  execute  was 
in  due  and  regular  form,  emanating  from  a  court  having  jurisdiction  of  the  sub- 
ject. He  was  justified  in  obeying  his  precept,  and  it  is  highly  necessary  to  the 
due,  prompt,  faithful  and  energetic  execution  of  the  mandates  of  the  law  that  he 
should  be  thus  protected .  No  action  of  trespass  could  lie  against  him  in  the  faith- 
ful execution  of  that  duty  while  thus  obeying  a  precept  regular  upon  its  face.  Wil- 
marthy.  ^r<,  7Metc.  257;  Clarhv,  May,  2  Gray,  413;  Conn&rY,  Xow.^,  104 U.S. 238. 

II.  The  bond  in  suit  having  been  executed  and  delivered  after  the  debtor  had 
instituted  proceedings  in  insolvency,  was  properly  given,  and  is  not  affected  by 
any  discharge  which  he  has  since  obtained.  Corliss  v.  Sh^herd,  28  Me.  5/51, 
652.  The  arrest  having  been  legally  made,  and  the  bond  given  while  the  debtor 
was  in  the  custody  of  the  officer,  in  accordance  with  the  statutes  of  this  State,  the 
rights  of  the  creditor  for  further  proceedings  for  the  purpose  of  obtaining  a  dis- 
covery of  the  debtor's  property  had  attached  before  the  filing  of  his  petition,  and 
that  provision  of  the  insolvent  law  relating  to  exemption  from  arrest  does  not 
apply  to  the  case  at  bar,  whatever  may  have  been  the  effect  of  the  deDtor*8  dis- 
charge upon  the  debt  represented  in  the  execution.  It  is  a  new  contract  entered 
into  by  the  parties  defendant,  and  in  accordance  with  the  provisions  of  the  statutes, 
after  the  commencement  of  insolvency  proceedings,  and  cannot,  therefore,  be 
affected  by  those  proceedings.  Treating  the  debt  as  effectually  discharged  and 
the  remedy  of  the  creditor,  existing  at  the  time  the  discharge  was  granted  to  re- 
cover his  debt  by  suit  as  forever  barred,  the  debt  cannot  be  said  to  be  paid,  but 
discharged.  The  moral  obligation  of  the  insolvent  to  pay  it  remains.  It  is  due 
in  conscience  although  discharged  in  law,  and  this  moral  obligation,  united  with 
a  subsequent  promise  in  writing  by  the  insolvent  to  pay  the  debt,  would  form  a 
sufficient  consideration,  even  though  the  promise  be  not  under  seal,  and  would 
support  a  right  of  action  upon  such  promise.  Dmenhury  v.  Hoyt,  53  N.  Y.  528; 
Carliaa  v.  Shepherd,  28  Me.  552;  Otis  v.  Gazlin,  31  id.  568. 

in.  But  this  bond  is  not  a  promise  to  pay  the  debt  absolutely.  It  is  subject 
to  three  conditions,  defeasible  upon  the  performance  of  either,  and  the  only  re- 
maining inquiry  relates  to  the  question  of  performance. 

These  condititons  are  in  the  alternative,  and  the  debtor  must  show  that  he  has 

Performed  one  of  them  within  the  six  months,  if  he  would  expect  protection  to 
imself  and  his  sureties.  Here  the  defense,  assuming  the  burden,  claims  per- 
formance of  the  last  condition  by  **  delivering  himself  into  the  custody  of  the 
keeper  of  the  jail,"  March  14,  1883.  If  he  has  done  that,  he  has  performed  what 
he  obligated  himself  to  do,  and  his  defense  is  sustained.  Rollins  v.  Dow,  24  Me. 
124;    White  v.  Estes,  44  id.  21;  Jones  v.  Emerson,  71  id.  405. 

We  are  satisfied,  from  the  testimony  as  reported,  that  the  debtor  delivered  him- 
self into  the  custody  of  the  jailer  within  the  time. 

His  purpose  was,  as  he  testifies,  to  release  his  bondsmen.  He  says  he  pre- 
sented himself  to  the  jailer  some  time  in  the  forenoon,  was  locked  in,  but  **  did 
not  remain  in  jail  but  a  little  while,  an  hour  or  so.  I  could  not  really  tell 
whether  it  was  afternoon  when  I  was  released,  I  don't  remember  the  time.  The 
jailer  released  me  upon  the  presentation  of  that  paper.  He  put  me  into  the  jail 
and  turned  the  key,  and  I  paid  him  for  it."  *'  I  paid  the  turnkey's  fee  in  going 
in  and  coming  out.  He  asked  me  forty  cents  and  I  gave  him  half  a  dollar." 
The  testimony  of  the  debtor  is  corroborated  by  that  of  the  jailer  himself,  who 
says  he  **  could  not  give  the  hour  he  came  there;  some  time  in  the  forenoon;  he 
was  discharged  some  time  in  the  afternoon."  The  jailer's  entry  upon  the  jail  reg- 
ister, made  at  the  time,  confirms  the  statement  of  the  witnesses ;  it  is  this:  ** Sur- 
rendered to  jail,  March  14, 1888,  to  save  conditions  of  a  six  months'  poor-debtor's 
bond,  dated  September  21,  A.  D.  1882.  Released,  March  14,  1883,  on  presenting 
discharge  from  court  of  insolvency.'*  This  evidence  is  not  only  uncontradicted 
but  is  supported  by  the  other  facts  m  the  case. 

The  plaintiff,  however,  interposes  objections  which  relate  to  the  validity  of  the 
surrender. 


Digitized  by  LjOOQ  IC 


Mo.]  Friend  in  Equitt  v.  Gabcblon  67 

It  is  claimed  that  the  debtor,  as  soon  as  he  delivered  himself  up  and  was  com- 
mitted, exhibited  his  discharge  in  insolvency  and  demanded  his  release ;  that  he 
produced  no  copy  of  the  bond  or  execution  when  he  surrendered  himself  to  the 
lailer;  and  that  inasmuch  as  his  intention  was  to  be  released  upon  his  discharge 
m  insolvency  when  he  entered,  it  was  not  such  a  delivery  into  custody  as  is  con- 
templated by  the  statutes. 

But  the  conditions  of  the  bond  relate  to  the  acts,  rather  than  the  intei^itions  of 
the  party.  If  the  debtor,  in  fact,  delivered  himself  into  the  custody  of  the  jailer, 
whatever  may  have  been  his  intentions  or  expectations  as  to  his  release,  or  as  to 
the  manner  in  which  it  was  to  be  effected,  we  should  not  be  warranted  in  saying 
that  the  intention  should  overrule  the  act  and  that  he  had  not  complied  with  the 
condition  named  in  the  bond. 

Moreover,  upon  this  question  the  testimony  standing  uncontradicted  shows  that 
his  intention  in  delivering  himself  up  was  to  comply  with  one  of  the  conditions 
of  the  bond  and  release  his  sureties.  He  so  informed  the  jailer;  and  the  paner 
which  he  handed  him  before  he  was  committed,  sets  forth  the  amount  of  the  juag- 
ment,  the  court  at  which  it  was  rendered,  date  of  the  execution,  the  arrest,  the 
date  of  the  bond,  and  the  object  of  delivering  himself  into  custody.  This  was 
accepted  and  filed  by  the  jailer. 

It  has  been  the  practice  for  the  debtor  to  deliver  to  the  jailer,  when  he  surren- 
ders himself  into  custody,  either  an  attested  copy  of  the  execution  and  return 
thereon,  or  of  the  bond,  and  he  would  not  be  obliged  to  receive  him  without  one 
or  the  other,  but  there  is  no  statute  requiring  these  as  prerequisites,  as  in  the 
case  of  bail  surrendering  their  principal  before  a  trial  justice,  and  in  commitment 
after  judgment  in  such  cases  (R.  S.,  chap.  85,  §  15),  or,  as  when  the  delinquent 
tax  payer  is  committed  to  jail  for  non-payment  of  his  taxes  (R.  S.,  chap.  6,  § 
171);  the  production  of  this  attested  copy  of  the  execution  and  return,  or  of  the 
bond,  may  be  waived,  and  if  the  jailer  receives  the  debtor  without  either,  or 
upon  the  production  of  such  data  as  may  be  satisfactory  to  him,  the  delivery  is 
undoubtedly  sufficient.    Jones  v.  Emerson,  71  Me.  407. 

Having  submitted  himself  to  the  control  of  the  jailer,  and  gope  into  actual 
confinement,  as  the  evidence  shows,  he  had  done  all  that  was  in  his  power,  and 
the  penalty  of  the  bond  was  saved.  He  had  done  what  was  incumbent  upon  him 
to  do,  and  whether  the  jailer,  upon  any  representations  of  the  debtor  or  other- 
wise, after  his  custody  had  commenced,  neglected  the  performance  of  his  duties, 
or,  with  no  intention  of  neglect  on  his  part,  improperly  discharged  the  debtor, 
is  not  before  us  for  our  consideration.  BoUins  v.  DoWy  24  Me.  124 ;  WhiU  v.  Estes^ 
44  id.  24;  Ryan  v.  Watson,  2  id.  382. 

The  learned  counsel  for  the  plaintiff  has  called  our  attention  to  the  case  of 
Jones  V.  Emerson,  supra.  But  it  will  be  noticed  that  the  facts  in  that  case  differ 
considerably  from  those  here.  There,  all  that  the  debtor  did  was  to  **  offer  to 
deliver  himself  to  the  jailer,"  and  asked  for  information,  but  was  not  received 
into  custody  or  committed;  here  he  not  only  offered  himself,  but  was  actually 
received  into  custody  and  committed  to  jail,  and  after  remaining  therein  for 
some  time  was  released  by  the  jailer,  who  received  his  fees  for  commitment  and 
elease. 
I  In  accordance  with  the  stipulation  in  the  report  the  entry  should  be 

Judgment  for  defendants. 

Pbtsrs,  C.  J.,  Walton,  Danporth,  Libbbt  and  Bmbrt,  .IJ.,  concurred. 


Frisnd  in  Equity  «.  G-arcelon. 

January  5,  1885. 

Pkksiox  Monet — Exbmption  r^M  Atpachmbnt. 

Pension  money,  after  it  is  received  by  the  pensione  r,  is  not  exempt  from  attachment. 

Pbtbrs,  0.  J.     The  section  of  the  R.  S.  U.  S.   (§  4747),  affecting  the  case 
is  this:  **No  sum  of  money  due  or  to  become  due  to  any  pensioner  shall  be  liable 
to  attachment,  levy  or  seizure,  by  or  under  any  legal  or  equitable  process  what- 
VoL.  I. -8 
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ever,  whether  the  same  remains  with  the  pension  office,  or  any  officer  or  agent 
thereof,  or  is  in  course  of  transmission  to  the  pensioner  entitled  thereto,  but  shall 
inure  wholly  to  the  benefit  of  such  pensioner." 

The  question  is  whether  this  provision  furnishes  any  protection  to  or  exemption 
of  the  money  after  it  comes  into  the  pensioner's  hands,  A  careful  examination 
inclines  us  to  the  conclusion  that  it  does  not.  The  meaning  of  the  section  seems 
to  be  that  the  protection  is  extended  so  long  as  the  money  remains  in  the  pension 
office,  or  its  agencies,  or  is  in  course  of  transmission  to  the  pensioner.  It  is  money 
*^due*'  or  to  *^  become  due,'*  and  not  money  collected,  that  is  protected  by  the 
law.  By  another  provision  of  the  Federal  statutes  a  pensioner  la  not  allowed  to 
pledge  or  sell  any  right  or  interest  in  his  pension.  The  extent  of  all  the  interfer- 
ence of  the  government  seems  to  be  to  insure  the  actual  reception  of  its  bounty  by 
the  person  entitled  to  it.  When  the  money  is  actually  in  the  possession  of  the 
pensioner  the  protection  is  gone. 

With  the  money  in  his  hands  as  his  own  unincumbered  property,  the  pensioner 
stands  upon  the  same  footing  for  its  protection  as  would  any  other  man.  He  may, 
no  doubt,  purchase  with  his  money  any  property  which  our  State  laws  exempt 
from  attachment,  and  hold  it  as  such.  Further  than  that  the  guardianship  does 
not  extend.  He  is  accountable  to  his  creditors  precisely  as  any  other  debtor  pos- 
sessing money  would  be.  The  counsel  for  the  defendants  contend  that  it  does  not 
defraud  a  creditor  for  his  debtor  to  give  away  property  which  the  creditor  cannot 
attach.  There  can  be  no  doubt  of  that  proposition.  The  answer  is  the  money  is 
exempt  from  attachment  before  it  is  received  and  not  afterward. 

Nor  would  it  be  very  practicable  to  extend  a  protection  further  than  before  in- 
dicated. Certainly,  the  money  could  not  be  protected  in  its  transitions  from  prop- 
erty to  property.  The  moment  its  identification  is  gone,  the  protection  confes- 
sedly ceases.  If  the  money  goes  into  attachable  real  estate,  such  estate  may  be 
taken  for  the  pensioner's  debts.  Knapp  v.  Beattice^  70  Me.  410.  There  would 
surely  be  some  grounds  for  saying  that  there  might  be  an  imfaimess  in  extending 
the  protection  to  the  l^t  contended  for.  If  the  money  be  exempted  against  ^ny 
debts,  it  would  be  against  all  attachments  and  all  debts.  And  the  pensioner 
may  have  obtained  credit  from  the  very  fact  of  the  possession  of  property  acquired 
in  this  w^y. 

There  are  decisions  favoring  our  view  of  the  question.  The  Iowa  court  has 
twice  affirmed  the  same  view.  Tripleit  v.  Oraiham^  58  Iowa,  186.  In  WM  v. 
HoUy^l  id.  712,  it  was  said  that  *^the  exemption  applies  only  to  money  due 
the  pensioner,  while  in  course  of  transmission  to  him,  and  that  there  is  no  exemp- 
tion after  it  comes  into  his.  possession.  *'  In  Jardain  v.  Fairton  8av.  Fund  Asm.^ 
4A  N.  J.  L.  376,  the  same  conclusion  was  reached,  where  it  is  said  by  the  court : 
'*  The  fund  is  not  placed  in  the  hands  of  a  pensioner  as  a  trust,  but  it  is  to  inure 
wholly  to  his  benefit.  When  it  comes  to  him  in  hand  or  personal  control,  it  is 
his  money  as  effectually  and  for  all  purposes  as  the  proceeds  of  his  work  or  labor 
would  be,  and  whether  he  expends  it  m  new  contracts,  or  it  be  taken  to  pay  the 
consideration  due  from  him  for  those  of  the  past,  it  equally  inures  to  his  benefit.*' 

In  Spelman  v.  Aldrich,  126  Mass.  113,  it  was  held  that  **  even  if,  by  the  laws  of 
the  United  States,  the  pension  was  exempt  from  attachment  while  it  remained  in 
the  form  of  a  pension  check,  the  exemption  ceased  after  the  money  was  drawn 
upon  the  check."  Oram  v.  White,  21  Kans.  819;  S.  C,  41  Am.  Rep.  408  and 
note,  is  to  the  same  effect.  In  Uayward  v.  Glarh^  50  Vt.  612,  a  case  not  directly 
calling  for  a  decision  of  the  question,  a  different  view  is  intimated. 

It  follows  that  the  bill  may  be  sustained  upon  either  of  the  grounds  named  in 
the  report. 

Case  to  stand  for  hearing. 

Danporth,  ViuQiN,  Foster  and  Haskbia,  JJ.,  concurred. 

NoTB.— Contrary  in  N.  Y.  under  Code,  BurgtU  v.  Fanch^r,  85  Hun,  647. 
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Inhabitants  of  Fayette  v.  Inhabitants  of  Chebtebvillb. 
January  6,  1885. 

Paupkr  —  Mbktal  Capacity  —  Sbttlbmbnt  —  Mbdical  Expbrt. 

To  render  a  pauper  capable  of  acquiring  a  settlement,  he  must  have  sufficient  mental 
capacity  to  be  able  to  perform  intelligently  the  business  ordinarily  involved  in  taking  up 
^  residence. 

A  doctor  who  was  not  an  attending  physician,  and  had  made  but  a  single  examination 
pindenU  liU,  was  asked,  '*  from  your  examination  at  that  tim^,  what  in  your  judgment 
was  his  mental  condition  ?    This  was  excluded,  and  plaintiff  excepted. 

Held,  that  whether  or  not  the  witness  was  qualifica  to  testify  as  an  expert,  #a8  a  ques' 
tion  of  fact  for  the  trial  judge,  and  his  decision  was  final. 

Pbtebs,  C.  J.  Whether  the  pauper  had  mental  soundness  sufficient  to  render 
him  capable  of  being  emancipated  from  parental  control  by  arriving  at  the  age  of 
twenty-one  years,  and  of  acquiring  a  settlement  for  himself  after  that  time,  whs 
one  of  the  questions  at  the  tnal  of  the  cause  to  the  jury.  No  doubt,  it  should  be 
mental  soundness  amounting  to  sanity— sanity  in  respect  to  the  matter  to  be  in- 
yestigated.  The  test  must  be  one  peculiar  to  the  question  to  be  decided.  It  is 
adapted  to  circumstances. 

The  judge  submitted  to  the  jury  this  test  :  *'  To  find  that  a  person  has  capacity 
to  acquire  a  settlement,  within  the  meaning  of  the  statute,  you  must  find  m  the 
first  place,  that  he  had  intelligence  enough  to  form  and  retain  an  intention  with 
respect  to  his  dwelling-place;  that  he  had  sound  mind  enough  to  give  him  will 
ana  volition  of  his  own,  and  such  power  and  control  over  his  mind  and  his  action 
as  to  enable  him  to  choose  a  home  for  himself;  that  he  must  have  mental  capacity 
sufficient  to  act  with  some  degree  of  intelligence  and  some  intelligent  under-  • 
standing  with  respect  to  the  choice  of  his  dwelling-place,  and  to  form  some 
rational  judgment  in  relation  to  it."  Different  judges  may  give  diffierent  defini- 
tions varying  in  the  letter,  in  substance  the  same.  We  do  not  see  why  the  rule 
framed  by  the  judge  in  the  present  case  is  not  a  correct  one. 

It  was  further  said  by  the  judge:  **  And  he  must  be  able  to  perform  with  some 
degree  of  intelligence  the  simple  and  common  kinds  of  business  usually  and  ordi- 
narily involved  in  the  act  of  taking  up  a  new  residence."  This  additional  explana- 
tion of  the  test  is  well  enough,  and  certainly  is  not  exceptionable. 

The  plaintiffs  were  not  entitled,  upon  their  requests,  to  any  other  or  more 
favorable  instructions  than  those  given. 

An  exception  is  taken  to  the  exclusion  of  this  question  proposed  by  the  plain- 
tiffs to  their  witness.  Dr.  Martin:  **  From  your  examination  at  that  time  what  in 
your  judgment  was  his  (the  pauper's)  mental  condition  ?  '^  From  the  manner  in 
which  the  point  is  presented  to  us  by  the  case,  we  think  the  ruling  must  stand. 

We  infer  tliat  the  witness  was  not  allowed  to  answer  the  question  for  the  reason 
that  the  judge  did  not  think  him  qualified  to  testify  as  an  expert.  Such  must  be 
the  implication  of  the  refusal,  unaccompanied  with  explanation.  Undoubtedly 
many  physicians  are  qualified  to  testify  as  experts  upon  questions  of  insanity. 
They  may  not  be  as  a  rule  of  the  most  eminent  class  of  experts.  Whether  this 
witness  was  qualified  to  testify  as  an  expert  was  a  question  of  fact  for  the  presid- 
ing judge,  and  his  decision  of  such  a  question  is  usually  final.  In  extreme  cases, 
where  a  serious  mistake  has  been  committed  through  some  accident,  inadvertence, 
or  misconception,  his  action  may  be  reviewed.     This  is  not  such  an  instance. 

The  plaintiffs  contend  that,  if  not  admitted  as  a  prof essional  or  practical  expert, 
the  witness  should  have  been  allowed  to  express  his  opinion  as  a  physician  who 
had  made  a  personal  examination.  The  rule  excluding  persons  not  experts  from 
testifying  to  their  opinions  upon  questions  where  insanity  is  alleged,  has  admit- 
ted, either  as  an  illustration  of  the  rule  itself,  or  as  an  exception  to  it,  skillful  and 
reputable  physicians  to  testify  to  the  mental  condition  of  their  patients,  when  they 
have  had  adequate  opportunity  of  observing  and  judging  of  their  mental  quali- 
ties. That  is  not  this  case.  Here  Dr.  Martin  was  not  an  attending  physician. 
He  made  a  sini^le  examination,  pendente  lite,  in  order  to  inform  himself  as  a  wit- 
ness. He  stood  in  a  position  to  be  tempted  to  participate  in  the  prejudices  of  the 
party  calling  him  as  a  witness.     Sec  Gardiner  v.  Fanningdale,  45  Me.  537. 
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Finally,  it  is  contended  that  the  rale  which  excludes  opinion  evidence  by  wit- 
nesses acquainted  with  the  person  whose  sanity  is  questioned  should  be  abro- 
gated altogether.  We  are  not  prepared  to  admit  the  propriety  of  so  radical  a 
change  in  the  practice  of  our  courts,  although  we  are  aware  that  many  courts  are 
at  the  present  day  inclined  that  way.  It  is  easy  to  see,  and  experience  teaches  us, 
that  there  are  advantages  upon  either  side  of  the  question  —  to  either  mode  of 
practice.  It  is  correctly  said  by  those  who  advocate  the  admission  of  such  evi- 
dence, that  witnesses  who  have  not  some  aptitude  in  narrating  events  and  ability 
for  describing  details  and  particulars,  although  possessing  good  judgment  in 
forming  estimates  and  conditions,  are  very  often  not  fairly  appreciated ;  that  it  is 
not  easy  to  draw  a  line  between  matters  of  observation,  ana  what  is  a  matter  of 
judgment  founded  on  observation. 

On  the  other  hand,  such  evidence  is  exceedingly  apt  to  carry  a  force  and  im- 
pression which  the  real  facts  are  not  deserving  of.  Opinions  are  easily  and  uncon- 
sciously to  the  possessor  of  them,  colored  by  feeling  and  prejudice. 

Every  judge  experienced  at  nisi  prius  knows  how  common  a  thing  it  is  to  see  a 
cloud  of  witnesses  arrayed  at  the  witness  stand  to  testify  in  a  matter  of  opinion, 
and  how  difficult  it  is  to  contend  against  the  pressure,  however  ill-founaed  the 
testimony  may  be.  Where  it  is  a  collateral  question,  or  where  a  plain  case,  the 
objection  to  such  testimony  is  not  so  meritorious,  and  in  such  circumstances  the 
objection  is  not  often  interposed.  But  where  the  issue,  sanity  or  insanity,  is  di- 
rectly raised,  and  the  question  is  a  doubtful  one,  the  rule  which  excludes  the 
opinions  of  non- professional  witnesses  works  favorably.  The  issue  is  not  gen- 
erally simple  enough  for  a  witness  to  pass  his  judgment  upon.  There  are  various 
forms  ana  kinds  of  Insanity,  of  mental  unsoundness,  many  of  which  cannot  be 
'  easily  or  accurately  defined,  the  subject  itself  in  some  of  its  aspects  being  beyond 
the  reach  of  human  investigation.  The  popular  sentiment  upon  the  subject  of 
insanity  differs  from  the  legal  standard  in  most  cases. 

The  tendency  in  our  practice  has  been  to  allow  witnesses  who  are  not  experts  a 
good  deal  of  latitude  in  the  expression  of  opinion,  short  of  declaring  their  judg- 
ments upon  the  point  mainly  and  directly  in  issue.  As  was  said  by  Kent,  J.,  in 
Robinson  v.  Adams,  62  Me.  410:  "Certainly  nothing  less  than  a  distinct  expres- 
sion of  the  opinion  of  the  witness,  given  as  such  opinion  directly,  comes  within 
our  rule."  A  witness,  under  the  direction  of  the  court,  may  be  permitted  to  de- 
scribe peculiarities,  conditions  and  situations,  conduct  and  changes.  In  Hobinson 
V.  Adams,  supra,  it  was  deemed  not  objectionable  for  a  witness  to  say  that  she 
did  not  observe  any  failure  of  mind  and  nothing  peculiar  in  a  person.  In  Stacf/ 
V.  Portland  Pub.  Co.,  68  Me.  279,  it  was  held  admissible  for  a  witness  to  testi^ 
that  a  person  was  intoxicated  at  a  timg  named. 

The  motion  cannot  justly  be  sustained.  There  is  much  to  show  that  the  pauper 
was  a  man  in  body  and  a  child  in  mind. 

Motion  and  exceptions  overruled. 

Walton,  Danforth,  ViRaiN,  Foster  and  Haskell,  JJ.,  concurred. 


Douglass  v.  Trask. 

January  6,  1885. 

Sale  —  "Warranty  —  iNBTRuriiON  to  Jdrt. 

In  an  action  for  breach  of  warranty  of  soundness  of  a  horse,  a  **  curb  "  which  lamed  th© 
horse,  made  its  appearance  the  day  after  the  sale.  Experts  were  examined  as  to  the  nature 
and  cause  of  "curbs/'  the  judffegave  an  instruction  which  authorized  the  jury  to  find  from 
such  personal  knowledge  as  tney  might  have  of  the  nature,  cause,  Ac,  of  a  curb. 

JBeld  error,  that  the  subject  was  not  one  of  general  knowledge  and  observation,  but  one 
of  science,  and  the  jury  not  being  experts,  the  instruction  left  them  at  liberty  to  disregard 
the  evidence,  and  the  verdict  they  rendered  would  not  be  "according  to  evidence.** 

LiBBBT,  J.  This  is  an  action  for  breach  of  warranty  of  the  soundness  of  a  horse 
bought  by  the  plaintiff  of  the  defendant.  May  1,  1883.  The  alleged  unsoundness 
was  a  curb  which  caused  the  horse  to  be  lame. 

The  plaintiff  introduced  evidence  tending  to  prove  that  on  the  next  day  after 
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the  purchase  the  horse  showed  some  lameness,  and  had  an  enlargement  on  its  hind 
leg,  which  proved  to  be  a  curb.  The  defendant  contended  that  the  horse  was 
sound  at  the  time  of  the  sale,  and  introduced  evidence  tending  to  prove  that  it 
had  shown  no  lameness,  and  had  no  enlargement  on  its  leg  prior  to,  and  at  the 
time  of  the  sale,  so  that  the  real  issue  was,  not  whether  a  curb  was  an  unsound- 
ness, but  whether  the  unsoundness  existed  at  the  time  of  making  of  the  warranty, 
or  came  upon  the  horse  afterward. 

This  made  it  material  to  inquire  into  the  nature  and  cause  of  a  curb,  and  the 
length  of  time  in  which  the  enlargement  and  lameness  would  appear,  after  the 
injury  which  caused  it  was  received;  and  upon  this  point  witnesses,  who  were 
experts  in  such  matters,  were  called  by  the  parties  and  testified  in  regard  to  them. 

Upon  this  point  the  judge  instructed  the  jury  as  follows :  *•  Now,  then,  upon  the 
evidence  of  these  experts  and  such  explanations  as  you  have  had  from  counsel, 
what  is  a  curb?  You  may  infer  from  this  evidence,  or  from  such  personal  knowl- 
edge as  you  may  have  in  relation  to  matters  of  this  kind,  which,  in  cases  of  this 
character  you  are  obviously  authorized  to  apply  to  the  investigation,  that  such  an 
injury  is  a  result  of  a  sprain  or  wrench  of  the  ligaments  binding  the  tendon  of 
the  joint,  or  it  may  be  a  mechanical  injury  to  the  covering,  known  as  the  sheath 
of  the  tendon  around  that  joint,  which  results  in  an  enlargement  which  impairs 
the  free  action  of  the  joint  (which  has  been  described  to  you  by  the  witnesses  as 
being,  primarily,  somewhat  soft),  and  you  may  infer,  therefore,  that  some  deposit 
has  taken  place.'* 

This  instruction  authorized  the  jury  to  find  the  nature,  cause,  and  time  of  de- 
velopment of  a  curb  from  such  personal  knowledge  as  they  might  have  in  relatibn 
to  matters  of  that  kind.  We  think  this  was  error.  The  judge  may  have  intended 
to  tell  the  jury  that,  in  considering  the  evidence,  they  might  bring  to  its  considera- 
tion, in  deteimining  the  weight  to  be  given  to  it,  such  general,  practical  knowledge 
as  they  might  have  upon  the  subject,  which  would  not  transgress  the  rule  of  law 
applicable  to  the  case,  but  he  failed  to  do  so.  The  subject  under  consideration 
was  not  one  of  general  knowledge  and  observation,  but  one  of  science,  upon  which 
no  witness,  not  specially  qualified  as  an  expert,  could  testify.  It  does  not  appear 
that  any  juror  upM>n  the  panel  was  qualified  as  an  expert  to  testify  or  give  his 
opinion  upon  the  subject  under  consideration ;  and  still  each  juror  may  have  thought 
be  was,  and  under  the  instruction  given,  may  have  based  his  conclusion  solely 
upon  what  he  thought  his  personal  knowledge  was,  disregarding  the  evidence 
si^bmitted  by  the  parties.  The  verdict  thus  given  would  not  be  ^*  accohiing  to 
the  evidence  given  '^  them,  but  according  to  their  own  personal  knowledge  of  the 
subject-matter  under  consideration. 

We  think  the  case  is  clearly  within  the  authority  of  State  v.  BartUU^  47  Me. 
888,  and  SchmiU  v.  K  Y.  M.  Fire  Ins,  Company,  1  Gray,  520. 

It  is  unnecessary  to  consider  the  motion  to  set  aside  the  verdict. 

Exceptions  sustained. 

Pbtibbs,  0.  J.,  Waltok,  Danforth,  Embby  and  Fostbb,  J  J.,  concurred. 


Low  «.  Low. 

January  6,  1885. 

Will  —  Lkoact  —  Rblbasb  —  Cokstbuctioh. 

A  ffenerai  legatee,  who  after  payment  of  the  testator's  debts  and  other  legacies,  was 
entitled  to  share  in  the  residuum,  executed  an  instrument  releasing  the  estate  from 
pajins  the  **  legacy  named  in  said  will." 

HMf  that  both  the  general  legacy,  and  the  interest  under  the  residuary  clause  of  the 
will  were  released. 

LiBBBY,  J.  Francis  Low,  the  appellant's  father,  made  his  will  July  1,  1871,  by 
which,  after  providing  for  maintenance  of  his  wife  and  giving  her  a  legacy  of 
$5,000,  he  gave  to  each  of  his  four  children  a  general  legacy,  and  the  rest,  residue 
and  remainder  of  his  estate,  if  any,  after  payment  of  his  debts  and  the  lega- 
cies, was  given  to  his  four  children,  or  such  of  them  as  might  survive  him,  and  to 
the  legal  representatives  of  any  deceased  child,  to  be  shared  in  equal  proportions. 
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August  2,  1879,  the  appellant,  wishing  to  receive  his  share  of  his  father^s  estat^ 
in  anticipation  of  his  death,  made  a  settlement  with  his  father,  by  which,  with 
the  advancements  previously  made  to  him,  he  received  $15,000,  and  gave  him  the 
instrument  which  is  in  evidence. 

The  only  qiiestion  for  the  decision  of  the  court  is  whether  that  instrument  or 
release  is  sufficient,  or  furnishes  sufficient  evidence  to  bar  the  appellant  from  re^ 
covering  any  portion  of  the  estate  of  his  father  under  his  will.  It  is  admitted  by 
his  counsel  that  the  legacy  of  $4,000  to  the  appellant  is  adeemed  or  satisfied  by 
the  payment  and  release ;  but  it  is  claimed  that  the  terms  of  the  instrument  are  not 
sufficiently  comprehensive  to  embrace  his  interest  under  the  residuary  clause  of 
the  will.  We  think  they  are.  In  ascertaining  the  meaning  of  the  parties  as  ex- 
pressed in  the  instrument,  *all  of  its  language  is  to  be  considered  together  in  the 
light  of  the  subject-matter  to  which  it  applies  and  the  situation  of  the  parties, 
their  surroundings  and  relation  to  each  other,  so  far,  at  least,  as  they  are  disclosed 
by  the  instrument  itself.  It  refers  to  the  will  of  the  father  by  its  date.  The 
more  important  clauses  to  be  considered  in  deciding  the  question  are  as  follows: 
'*  Whereas  said  Francis  Low,  in  said  will  gave,  devised  and  bequeathed  to  me 
certain  property;  now,  thereifore,  in  consideration  of  $15,000  paid  to  me  and  for 
me  by  said  Francis  Low  during  his  life-time,  the  receipt  whereof  I  hereby  acknowl- 
edge (and  which  said  sum  is  my  full  share,  and  more,  of  uiy  father's  estate),  do 
for  myself,  my  heirs,  executors  and  administrators  hereby  remise,  release  and  dis- 
charge my  said  father,  his  executor  or  administrators,  or  legal  representatives 

from  paying  the  legacy  named  in  said  will  to  me and  I  release  all  my 

right,  claim  and  title  as  heir  to  any  and  all  estate  and  property  which  my  said 
father  may  die  seized  or  possessed  of,  and  I  will  make  no  claim  for  any  portion 
of  the  same. " 

It  is  claimed  that  the  meaning  of  the  words  *'  legacy  named  in  said  will "  is 
fully  answered  by  applying  them  to  the  general  legacy  of  $4,000;  that  the  word 
*Megacy  *'  is  in  the  singular,  and  does  not  embrace  both  the  general  legacy  and 
that  under  the  residuary  clause. 

It  is  a  general  rule  for  the  interpretation  of  contracts  as  well  as  statutes,  that  the 
singular  may  be  read  as  plural,  and  the  plural  as  singular,  when  the  context  re- 
quires it.  Here  the  purpose  of  the  testator  appears  to  have  been  to  anticipate  his 
death  by  paying  to  his  son  his  full  share  of  hi&  estate  that  would  go  to  him  under 
his  will  (and  by  the  settlement  of  his  estate  in  probate  it  appears  much  more  than 
his  share),  in  extinguishment  and  satisfaction  of  the  provisions  which  he  had 
made  for  him  therein,  and  this  purpose  was  fully  participated  in  by  the  son';  among 
other  things^  he  agreed  in  his  release,  under  seal,  to  make  no  claim  to  any  por- 
tion of  the  estate  of  which  his  father  might  die  seized  and  possessed.  Consider- 
ing this  clause  in  connection  vnth  the  preceding,  we  think  the  words  **the  legacy 
named  in  said  will  *'  should  be  held  to  include  all  the  provisions  of  the  will  in 
favor  of  the  appellant, and  that  they  were  fully  adeemed  and  satisfied.  Allen  y.  Allen^ 
13  S.  C.  512. 

While  the  ifistrument  in  evidence  cannot  be  treated  as  a  technical  release  of 
the  appellant^s  interest  in  his  father's  estate  for  the  reason  that  when  given  there 
was  no  existing  legal  right  or  interest  to  be  released  (Mtch  v.  Fitch,  8  Pick.  480 ; 
IVuU  V.  Eastman^  8  Mete.  121);  still  having  obtained  more  than  his  share  by  it,  he 
is  estopped  by  his  covenant  in  it  from  claiming  any  thing  more  under  the  will. 
Qunrles  v.  QiiarUs,  4  Mass.  680;  Kenney  v.  Tuchery  8  id;  143. 

The  same  result  would  be  reached  by  treating  the  $15,000  as  an  advancement 
by  the  father. 

Decree  of  the  judge  of  probate  affirmed,  with  costs. 

Pbtbbs,  C,  J.,  Walton,  Dahpobth,  Emsby  and  Foster,  JJ.,  concurred. 
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Swift  Riveb  Improvement  Co.  «.  Brown. 
January  8,  1885. 

Corporation  — Tolls*— Gharteb  Conditions — Burdbx  op  Proop. 

Plaintiffs  charter  provided  that  **  from  and  after  it  shall  have  constructed  the  dams, 
side  booms,  side  dams,  sluices  and  other  improvements  cotUemplaied  by  this  act^  mav 
demand  and  receive  a  toll  *  of  twenty-five  cents  per  M '  for  all  logs  and  lumber  that  shall 
pass  over  or  by  its  dams  and  improvements." 

In  an  action  against  defendant  to  recover  '*  tolls/' 

ffdd^  the  buroen  rests  upon  the  plaintiff  to  show  that  the  improvements  made  are  suffi- 
cient to  comply  with  the  condition  upon  which  toll  may  be  demanded.  The  evidence  fail- 
ing to  prove  that  the  plaintiff  had  complied  with  the  conditions  of  their  charter  at  the  time 
when  oefendanta  drove  their  logs,  defendants  were  not  liable. 

Haskkll,  J.  Asmmpsit  to  recoyer  on  account  annexed,  "toll  on  816,000  feet 
of  logs,  $79. '»  The  plea  of  **  never  promised"  was  interposed  with  a  brief  state- 
ment of  special  matter  of  defense.  This  plea  admitted  the  capacity  of  the 
plaintiff  corporation  to  sue  {Penobscot  Railroad  Co,  v.  Mayo.  60  Me.  %06),  but 
put  in  issue  all  other  facts  necessary  to  sustain  the  action.  Nye  et  als,  v.  Spencer, 
41  Me.  272;  Moore  v.  Knawles  et  al.,  65  id.  498;  Endicot  y.  Morgan,  66  id.  456. 
To  recoyer,  the  plaintiff  must  prove  either  an  express  promise,  or  facts  from 
which  the  law  will  imply  a  promise  from  the  defendants  to  pay  the  debt  sued  for. 
It  is  not  contended  that  an  express  promise  has  been  shown,  but  if  the  defend- 
ants were  liable  to  pay  the  toll  demanded  from  driving  the  river,  and  did  drive 
the  river,  the  law  in  this  State  implies  a  promise  upon  their  part  to  pay  the  estab- 
lished tolls,  even  though  the  plaintiff^s  charter  created  a  lien  upon  the  lumber  to 
secure  them,  and  the  action  of  aammpnt  may  well  be  maintained.  The  Bear 
Camp  River  Co,  v.  Woodman^  2  Me.  404;  The  Central  Bridge  Cor.  v.  Abbott,  4 
Gush.  473. 

The  plaintiffs  right  to  demand  tolls  depends  upon  the  authority  with  which  it 
is  clothed  under  its  charter  from  the  legislature,  approved  March  8,  1864  (chap. 
343).  The  powers  and  privileges  thereby  granted  are  in  derogation  of  the  public 
right  and  must  receive  a  strict  construction.  Spi^ague  v.  Birdaall,  2  Cow.  419; 
Cayuga  Bridge  Co.  v.  Stout,  7  id.  33.  Ordinary  charters,  granting  to  individuals 
or  corporations  the  rights  to  demand  tolls  from  all  persons  using  a  public  stream, 
suppose  that  substantial  benefit  is  to  be  accorded  from  improvements  specified  in 
the  charter,  that  will  facilitate  and  benefit  the  public  use  of  the  stream  and 
thereby  work  a  consideration  for  the  toll  that  may  be  exacted. 

The  plaintiff^s  charter  is  silent  as  to  where  upon  the  stream  the  improvements 
are  to  be  made,  but  empowers  the  plaintiff  to  **  construct  and  maintain  dams 
and  side  dams  with  side  booms  and  sluices,  and  all  other  improvements  on  Swift 
river  and  Black  brook  and  their  branches,  which  facilitate  the  transportation  of 
logs  and  other  lumber  down  said  river  and  brook, ^'  and  provides  that  the  plaintiff, 
**n:om  and  after  it  shall  have  constructed  the  dams,  side  booms,  side  dams, 
sluices  and  other  improvements  contemplated  by  this  act,  may  demand  and  re- 
ceive a  toll  *of  twenty-five  cents  per  M'  for  all  logs  and  lumber  that  shall  pass 
over,  or  by  its  dams  and  improvements,^'  and  shall  have  a  lien  to  secure  it. 

The  improvements  authorized  by  this  charter  are  those  which  facilitate  the  trans- 
portation of  logs  and  lumber,  and  these  are  to  be  constructed  and  maintained  as 
a  condition  upon  which  toll  can  be  demanded.  They  are  of  interest  to  every  one 
who  has  occasion  to  float  lumber  upon  the  stream.  The  legislature  could  never 
have  intended  that  toll  should  be  exacted  without  the  performance  of  those  acts 
by  the  plaintiff  which  must  have  been  deemed  a  consideration  for  the  enjoyment 
of  its  franchise.  If  duties  imposed  by  law  upon  a  corporation  are  merely  dire<Jl- 
ory,  an  individual  cannot  dispute  the  enjoyment  of  its  franchise  by  reason  of 
their  being  disregarded  or  violated.  Bo  it  was  held,  that  when  a  corporation  was 
required  to  build  its  toll  bridge  of  a  specified  width,  and  J)uilt  it  narrower,  the  . 
traveler  could  not  avoid  the  payment  of  toll  for  that  reason.  South-west  Bend 
Bridge  v.  Hahan,  28  Me.  300;  Middle  Bridge  Prop.  v.  Brooks,  13  id.  391;  Kellogg 
etals.  V.  Union  Co.,  12  Conn.  7. 

But,  if  the  violation  of  the  provision  of  the  charter  be  of  such  a  character, 
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that  the  individual  called  upon  to  recognize  the  validity  of  the  franchise  is  injured, 
or  deprived  of  any  right  which  he  might  demand,  then  he  may  dispute  the  de- 
mand made  for  him,  on  the  ground  that  no  liability  attaclied  until  those  rights, 
which  the  charter  accorded  him,  have  been  provided,  as  a  traveler  is  not  bound  to 
pay  toll,  unless  the  rates  of  toll  are  exposed  to  his  view,  as  required  by  the  charter 
of  the  company  demanding  it.  Bridge  v.  Rohan,  28  Me.  800;  Bridge  Props,  v. 
Brooks,  13  id.  391.  So  the  plaintiff  is  not  entitled  to  demand  of  the  defendants 
toll,  unless  it  has  provided  them  with  the  facilities  for  driving  the  river  contem- 
plated by  its  charter.  Upon  a  careful  consideration  of  the  evidence,  it  appears 
that  the  plaintiff,  prior  to  1869,  made  certain  improvements  upon  Swift  river,  but 
to  what  amount,  and  of  what  cost,  the  evidence  fails  to  give  any  very  clear  in- 
formation. It  is  conclusively  shown,  that  in  the  year  1869,  all  the  improvements 
made  by  the  plaintiff  upon  that  part  of  Swift  river  driven  over  by  the  defendants, 
so  far  as  the  same  were  structures  of  any  kind,  were  carried  away  by  the  freshet, 
and  have  never  been  rebuilt  or  replaced.  That  at  the  time  defendants  drove  their 
logs,  the  only  improvements  of  the  plaintiffs,  passed  by  the  drive,  were  a  side 
draw  at  '^Kimballs"  made  with  logs  laid  up  very  high  with  polls  put  across,  so 
that  the  water  would  run  through  it,  and  a  few  sticks  put  across  the  entrance  of 
an  old  starch  factory  flume  lower  down  the  river  at  a  cost  of  about  $50.  That 
the  plaintiff  has  not  pretended  to  demand  toll  from  the  public  using  the  river, 
and  that  the  improvements  made  were  of  no  use,  and  did  not  facilitate  the  trans- 
portation of  logs  upon  the  stream. 

The  plaintiff  fails  to  show  such  an  improvement  of  the  river,  as  the  legislature 
must  have  intended  to  require,  as  a  consideration  to  the  public,  for  the  exercise 
and  enjoyment  of  the  right  to  demand  tolls.  Its  charter  imposes,  as  a  condition 
to  the  enjoyment  of  tolls,  that  the  improvements  authorized  should  facilitate  the 
transportation  of  lumber,  and  the  burden  rests  upon  the  plaintiff  to  show  that  the 
improvement^  made  are  sufficient  to  comply  with  the  condition  upon  which  toll 
may  be  demanded.  In  this  case  the  evidence  fails  to  prove  that  the  plaintiff  has 
constructed  and  did  maintain,  at  the  time  when  defendants  drove  their  logs,  any 
improvements  that  facilitated  the  transportation  of  the  logs  down  the  river,  and 
therefore  it  mufst  fail.  In  accordance  with  the  agreement  of  the  parties,  there 
must  be  judgment  for  the  defendants. 

Petbus,  C.  J.,  Walton,  Danfobth,  Vikqin  and  Emeby,  JJ.,  concurred. 


Banton  v.  Shoret. 
JaDuary  10, 1886. 

Statute  of  Frauds  —  Growiko  Tim bbr  —  Mortgage  —  Rbplbvik. 

Simple  contracts  for  the  sale  of  growing  timber,  assvehj  to  be  cnt  and  severed  from  the 
freehold  by  the  vendee,  being  executory  contracts  for  the  sale  of  chattels,  are  not  oootracta 
for  a  sale  of  an  interest  in  lands,  and  are  not  within  the  statute  of  frauds. 

Plaintiff  claiming  under  a  mortgage  of  real  estate,  which  it  was  admitted  was  recorded 
after  defendants  had  severed  the  chattels  in  suit  from  the  freehold,  sought  to  replevin  the 
same. 

Beldj  that  the  title  to  the  chattels  was  in  defendant  and  plaintiffs  could  not  recover. 

Foster,  J.  This  is  an  action  of  replevin,  in  which  the  plaintiff  claims  title  to 
the  proi>erty  in  dispute  as  mortgagee  under  a  mortgage  of  real  estate  from  one 
Hatcil  Gott,  dated  November  10,  1881,  but  not  recorded  till  January  12,  1B83. 

The  defendants  claim  title  to  the  same  property  from  said  €k>tt  by  virtue  of  an 
instrument,  or  writing,  in  the  following  words : 

"Alton,  September  24,  1883. 
**  This  is  to  certify  that  Frank  Porter,  of  Alton,  has  bought  four  hundred 
knees,  more  or  less,  of  me,  Hatcil  Gott,  on  Lot  No.  25,  and  has  paid  me  in  full 
($70)  seventy  dollars.  Hatcil  Gott. 

**  And  this  is  to  certify  that  I,  Hatcil  Gott,  do  defend  the  above  writing. 

*' Hatcil  Gk»TT." 
-  It  is  admitted  that  the  knees  therein  named  had  been  severed  from  the  soil,  re- 
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moved  from  the  land,  and  the  stipulated  price  paid  for  them  by  these  defendants 
before  the  plaintiff's  mortgage  was  recorded  and  before  they  had  any  notice  of  the 
same. 

As  both  parties  claim  title  from  the  same  source,  the  one  who  has  the  superior 
right  must  prevail. 

The  defendants  claim  to  be  purchasers  without  notice  of  any  adverse  interest  in 
any  other  party  till  long  after  their  title  had  become  perfected  by  means  of  the 
above  writing  and  by  the  severance  and  removal  of  the  knees  from  the  land 
and  payment  of  the  price  stipulated ;  and  they  invoke,  as  against  the  plaintiff's 
asserted  title,  the  following  provision  of  the  statute  (R.  S.,  chap.  78,  §  8): 
**No  conveyance  of  an  estate  in  fee-simple,  fee-tail,  or  for  life,  or  leased  for  more 
than  seven  years  is  effectual  against  any  person  except  the  grantor,  his  heirs  and 
devisees,  aud  persons  having  actual  notice  thereof,  unless  the  deed  is  recorded  as 
herein  provided.'' 

On  the  other  hand,  th6  plaintiff  says  that  the  defendants  have  obtained  no  title 
to  the  knees,  inasmuch  as  the  trees  from  which  they  were  taken  were  a  part  of  the 
realty,  that  the  defendants'  writing  was  not  such  an  instrument  as  would  convey 
any  interest  in  real  estate,  and  that  while  the  statute  would  protect  an  innocent 
purchaser  of  the  land,  or  any  interest  in  it,  it  is  no  protection  to  those  who  pur- 
chase as  in  this  case. 

We  are  not  prepared  to  admit  this  doctrine  as  correct,  either  upon  principle  or 
authority.  The  language  of  the  statute  is  plain  and  positive,  and  has  been  re- 
garded as  prohibitory.     Houghton  v.  Davenport,  74  Me.  593. 

**The  provision  of  the  statute  for  registering  conveyances  is  to  prevent  fraud, 
by  giving  notoriety  to  alienations.''     Nbreroa  v.  Widgery,  2  Mass.  508. 

The  record  of  a  mortgage  is  constructive  notice  of  its  contents  to  all  subsequent 
purchasers.  As  to  them  the  mortgage  takes  effect,  not  because  of  its  prior  exe- 
cution, but  by  reason  of  its  prior  record.  "  The  whole  object  of  the  registry  acts 
is  to  protect  subsequent  purchaser  and  incumbrancers  against  previous  convey- 
ances which  are  not  recorded,  and  to  deprive  the  holder  of  previous  unregistered 
conveyances  of  his  right  of  priority,  which  he  would  have  at  common  law."  1 
Jones  on  Mort.  §§  557,  576;   CuHU  v.  Deering^  12  Me.  499. 

The  statute  is  for  the  benefit  and  protection  of  all  persons  who  have  any  inter- 
est in  examining  the  record  title  to  property  to  which  they  may  thereafter  become 
owner,  either  in  whole  or  in  part,  absolutely  or  otherwise. 

The  court  in  Massachusetts,  in  considering  the  provisions  of  a  similar  statute, 
in  a  recent  case,  says:  **But  for  the  protection  of  tonafide  creditors  and  purchas- 
ers, the  rule  has  been  established,  that  although  an  unrecorded  deed  is  binding 
upon  the  grantor,  his  heirs  and  devisees,  and  also  upon  all  persons  having  actual 
notice  of  it,  it  is  not  valid  and  effectual  as  against  any  other  persons.  As  to  all 
such  other  persons,  the  unrecorded  deed  is  a  mere  nullity.  So  far  as  they  are  con 
cerned,  it  is  no  conveyance  or  transfer  which  the  statute  recognizes  as  binding  on 
them,  or  as  having  any  capacity  to  affect  their  rights,  as  purchasers  or  attaching 
creditors.  As  to  them,  the  person  who  appears  of  record  to  be  the  owner  is  to  be 
taken  as  the  true  and  actual  owner,  and  his  apparent  seizin  is  not  divested  or 
affected  by  any  unknown  and  unrecorded  deed  that  he  may  have  made."  Earle  v. 
FUke,  103  Mass.  402. 

It  appears  that  the  record  title  of  the  premises,  from  which  this  timber  wafi 
taken,  at  the  time  of  the  purchase  and  removal  by  these  defendants,  was  in  Hatci* 
Gk)tt.  They  had  a  right  to  look  to  the  record  for  their  protection  as  against  any 
outstanding  title. 

It  is  a  principle  too  well  settled  to  need  any  citation  of  authority,  that  standing 
trees,  ana  such  as  were  the  subject  of  purchase  in  this  case,  are  part  and  parcel 
of  the  real  estate.  Yet  they  may  be,  and  very  frequently  are,  the  subject  of  sale 
and  removal  as  distinct  from  the  remaining  parts  of  the  realty,  and  title  thereto 
may  be  obtained  otherwise  than  by  deed,  where  the  same  have,  in  connection 
with  an  executory  contract  of  sale,  been  severed  from  the  soil  and  removed  by  the 
vendee.  And  the  rule,  as  settled  by  modern  decisions  in  reference  to  this  ques- 
tion, is  this :  That  parol  or  simple  contracts  for  the  sale  of  growing  timber,  to  be 
cut  and  severed  from  the  freehold  by  the  vendee,  with  reference  to  the  statute 
Vol.  I.  -9. 
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of  frauds,  and  to  give  effect  to  them,  have  been  construed  as  not  intended  by  the 
parties  to  convey  any  interest  in  land,  and  therefoie  not  within  the  stattite  of  frauds. 
They  are  held  to  be  executory  contracts  for  the  sale  of  chattels,  as  they  may 
be  afterward  severed  from  the  real  estate,  with  a  license  to  enter  on  the  land  for 
the  purpose  of  removal.  White  v  Foster,  102  Mass.  378;  Claflin  v.  Carpenter,  4 
Mete.  583;  Pooj-y.  Oakvian,  104  Mass.  316;  Parsons  v.  Smith,  5  Al.  578;  Erskine  v. 
Plummer,  7  Me.  451;  Davis  v.  Emejy,  61  id.  141;  S.  C,  14  Am.  Rep.  553;  Free- 
man V.  Underwood,  66  id.  233,  1  Wash.  R.  P.  +3,  §  7;  Benj.  on  Sales,  §  126,  and 
notes,  and  cases  there  cited;  Marshall  v.  Oreen,  1  C.  P.  Div.  44;  S.  C,  15  Eng. 
Rep.  218;  Nettleton  v.  Sykes,  8  Mete.  35;  Ellis  v.  Clark,  110  Mass.  391. 

In  this  case  the  defendants,  it  is  true,  entered  under  an  executory  contract  for 
the  sale  of  growing  timber,  and  which,  in  accordance  therewith,  they  severed 
from  the  land  and  carried  away,  paying  tjie  consideration  named.  As  to  such 
timber  thus  cut  and  i-emoved  the  contract  became  executed,  and  the  title  to  which 
vested  in  the  defendants  as  soon  as  it  was  severed  from  the  land.  Erskine  v. 
Plummer,  7  Me.  451 ;  Bitck  v.  Plckwell,  27  Vt.  157.  They  became  purchasers  then, 
and  so  far  as  any  record  title  at  that  time  disclosed,  there  was  nothing  to  indi- 
cate that  Gott  was  not'  the  real  owner.  Nor  can  it  make  any  difference  with  the 
plaintiff  whether  their  title  to  the  timber  which  was  cut  and  removed  by  them 
came  to  them  by  this  executed  contract,  or  by  deed.  They  became  purchasers  of 
it  as  much  in  the  one  case  as  they  would  have  in  the  other,  and  have  the  same 
right  to  the  protection  of  record  title.  The  contract  was  no  longer  executory, 
but  executed.  A  severance,  in  fact,  had  been  made  by  the  vendees  in  the  cutting 
and  removal.  Supposing,  instead  thereof,  Gott  had  executed  a  deed  of  the  timber 
to  these  defendants.  The  counsel  for  the  plaintiff  in  that  case  assumes  that  the 
defendants  would  have  obtained  title  to  the  timber  and  been  protected  as  pur- 
chasers by  the  statute  hereinbefore  named  in  relation  to  recording  titles.  There 
are  very  respectable  authorities  that  hold  a  conveyance  by  deed  of  growing  trees 
to  be  a  severance  in  law  from  the  land  so  that  they  become  personal  property 
without  an  actual  severance.  Upon  this  doctrine  Prof.  Washburn  (1  R.  P.  ♦S,  §  7) 
remarks,  in  speaking  of  title  derived  from  an  executed  contract:  ''The  same 
effect,  however,  of  passing  property  in  trees  may  be  accomplished  by  conveyance 
of  them  by  deed  as  growing  trees  if  done  by  the  owner  of  the  freehold.  It  is  so 
far  considered  a  severance  of  the  property  in  the  trees  from  that  in  the  soil,  that 
the  vendee  may,  after  that,  sell  and  pass  title  to  them  by  a  mere  writing,  though 
they  have  not  been  actually  severed  from  the  soil."  Kingsley  v.  Holbrook,  45  N. 
H.  322;  Gooding  v.  Riley,  50  id.  407;  Hoit  v  Stratton  Mills,  54  id.  110;  S.  C,  20 
Am.  Rep.  119;  Warren  v.  Leland,  2  Barb.  613.  However  this  may  be  it  does  not 
become  material  here,  for  in  this  case  the  severance  was  actual  and  we  can  see  no 
reason  why  the  vendee  did  not  obtain  the  same  title  as  they  would  have  by  a  deed. 
If  the  record  would  protect  them  in  one  case,  it  certainly  ought  to  in  the  other. 

As  between  the  vendor,  the  party  in  whom  the  title  of  record  appeared,  and  the 
vendee  of  this  timber,  the  title  thereto  became  vested  in  them  when  it  was  severed 
from  the  soil ;  to  be  sure,  as  to  so  much  as  might  remain  uncut,  the  seller  had  the 
right,  at  any  time  before  severance,  to  revoke  the  license  to  enter,  sever  and  re- 
move it,  and  thereby  prevent  the  vesting  of  the  title  to  so  much  as  might  remain 
uncut;  but  as  to  this  timber  which  had  been  cut  or  severed  from  the  soil,  the  con- 
tract had  been  executed ^  the  license  iiTcvocable,  and  the  purchaser's  title  thereto 
valid.  As  to  such  they  were  more  than  mere  licensees;  they  were  purchasers  of 
property  with  license  incidental  to  an  executed  contract.  OUes  v.  Simands,  15 
Gray,  443.  In  speaking  of  the  rights  of  purchasers  in  reference  to  contracts  of 
this  nature,  the  court,  in  the  last  case,  says  that  the  license  **  is  subsidiary  to  this 
right  of  property; "  and  this  right  in  the  property  "is  not  derived  from  the  license, 
but  exists  in  the  owner  by  virtue  of  a  distinct  and  separate  title." 

The  authorities  cited  by  the  counsel  for  the  plaintiff,  defining  the  rights  and 
liabilities  between  mortgagor  and  mortgagee,  do  not  conflict  with  any  principles 
of  law  herein  stated.  It  will  be  found  that  those  cases  were  decided  upon  facts 
entirely  different  from  those  in  the  case  at  bar;  there  the  mortgages  had  been 
properly  recorded  prior  to  the  acts  complained  of,  and  the  mortgagor  was  either 
the  primary  agent  or  efficient  hand  in  the  commission  of  injury  against  the  estate 
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of  the  mortgagee.  Here  the  mortgagee  could  have  protected  himself  as  against 
any  and  all  parties,  whether  as  purchasers  or  tort-feasors,  by  complying  with  the 
provisions  of  the  statutes  before  the  rights  of  the  parties  intervened. 

In  accordance  with  the  stipulation  in  the  report  we  are  of  the  opinion  that  the 
defendants  have  the  better  title  to  the  property  in  question  and  that  the  entry 
should  be  judgment  for  defendants. 

Peters,  C.  J.^  Danforth,  Vraom,  Embrt  and  Haskell,  JJ.,  concurred. 

[See  15  Eng.  Rep.  225;  17  Am.  Rep.  593.    Ed.J 


Morse  v.  Inhabitants  of  Belfast. 
January  10,  1385. 

Nbguobncb  —  Defects  in  Highway  —  Want  op  Railing  —  Setting  Aside  Verdict. 

Neither  ditches  properly  constructed  for  the  drainage  of  the  highway,  nor  the  want  of  a 
railing  between  them  and  the  highway,  can  be  declared  "defects  "  by  the  court  as  matter 
of  law. 

In  an  action  to  recover  for  injuries  received  from  being  thrown  from  a  carriage,  Ihe 
evidence  showed  that  one  of  the  occupants  of  the  carriage,  who  was  driving  the  plaint- 
iff's horse  at  the  time,  had  frequently  passed  over  this  road,  and  was  well  acquainted  with 
its  location  and  condition.  He  saw  the  lights  from  a  carriage,  which  was  coming  from  the 
opposite  direction,  some  time  before  the  carriage  passed,  but  "  supposed  it  was  a  light  in 
a  house  **  till  the  carriaffes  were  very  near  each  other.  The  night  was  so  dark  that  one 
witness  testified  he  could  not  see  his  horse's  head,  and  it  appeared  that  the  plaintiffs  horse 
was  driven  at  a  trot  from  the  time  the  light  was  first  seen  till  the  carriage  was  overturned. 

Ii€ldf  that  whether  the  party  driving  tae  plaintiff's  horse  was  at  the  time  in  the  exercise 
of  due  care,  owins  to  the  darkness  of  the  night,  the  liability  of  meeting  other  teams,  the 
degree  of  speed,  the  nature  of  the  vehicle,  and  the  number  of  persons  it  contained,  was  a 
question  for  the  jury,  and  their  verdict  would  not  be  set  aside. 

Foster,  J.  The  statute  upon  which  this  action  is  founded  provides  that  a  per- 
son receiving  any  bodily  injury  or  suffering  damage  in  his  property  * '  through  any 
defect  or  want  of  repair  or  sufficient  railing,  in  any  highway,  townway,  causeway 
or  bridge,  may  recover  for  the  same  in  a  special  action  on  the  case,''  etc. 

The  court  is  asked  to  set  aside  the  verdict  in  this  case,  which  was  for  the  de- 
fendants, as  bein^  against  law  and  evidence. 

That  the  plaintiff  received  an  injury  while  traveling  over  the  highway  in  ques- 
tion is  not  denied.  The  defense  to  this  action  at  the  trial  was  that  the  way  was 
not  defective,  and  that  a  want  of  due  care  on  the  part  of  the  person  who  was  driv- 
ing the  plaintiff's  horse  contributed  to  the  accident. 

The  road  was  one  leading  from  Belfast  to  Searsport ;  the  place  where  the  accident 
occurred  was  about  a  mile  from  the  city,  where  the  road  passes  by  what  is  known 
as  the  **  stock  farm^"  and  that  place  it  was  smooth,  very  nearly  level,  and  the  sur- 
face of  the  wrought  portion  at  the  narrowest  point  was  seventeen  feet,  and  at  the 
place  of  the  accident  nineteen  feet  in  width,  with  shoulders  at  the  side  sloping  off 
somewhat  abruptly  and  foiming  ditches  about  two  and  one-half  feet  deep. 

Over  this  way  the  plaintiff  was,riding  with  two  other  persons  in  the  carriage, 
which  was  a  piano-box  top  buggy  with  end  springs,  about  ten  o'clock  in  the  even- 
ing of  October  14,  1882;  the  night  was  very  dark  and  foggy;  the  horse  was  trot- 
ting, and  at  this  place  the  plaintiff's  carriage  passed  another  team  coming  in  the 
opposite  direction  having  a  light  in  front  of  the  dasher,  and  in  passing,  the  plaint- 
iff's carriage  bore  so  strongly  to  the  right  that  the  off  wheels,  leaving  the  level 
portion  of  the  way,  passed  out  over  the  edge  of  the  shoulder  and  along  and  part 
way  down  the  same,  and  after  having  proceeded  a  distance  of  sixty-four  feet,  the 
carriage,  with  its  occupants,  was  overturned  into  the  ditch  on  the  southerly  side, 
causing  the  injuries  of  which  the  plaintiff  complains  and  for  which  this  action 
was  brought. 

It  is  not  denied  that  the  entire  surface  and  traveled  portion  of  the  road  was 
smooth  and  nearly  level,  but  it  is  claimed  that  it  was  of  msufficient  width,  and  it 
is  alleged  that  the  injury  complained  of  arose  from  the  want  of  sufficient  rail- 
ing along  the  sides  of  this  way. 

The  road  at  the  place  of  accident  was  of  sufficient  width  for  three  such  teams 
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to  pass  each  other  with  safety  and  convenience,  under  ordinary  circumstances,  if 
driven  with  proper  care. 

It  has  been  held  by  this  court,  and  such  has  been  the  law  for  many  years,  that 
towns  are  not  required  to  render  a  road  passable  for  the  entire  width  of  the  whole 
located  limits,  but  that  when  it  has  prepared  a  way  of  sufficient  width,  smooth 
and  convenient  for  travelers,  the  duty  of  the  town  was  accomplished.  Johnson  v. 
Whitefield,  18  Me.  286;  Perkins  v.  Fayette,  68  id.  152;  Farrell  v.  Oldtown^  69 
id.  72.  And  in  determining  the  question  whether  the  way  is  safe  and  convenient 
within  the  meaning  of  the  statute,  we  must  say,  as  has  been  said  before,  that  it  is 
enough  that  the  \vay  is  safe  and  convenient  in  view  of  such  casualties  as  might 
reasonably  be  expected  to  happen  to  travelers. 

But  the  law  has  not  prescribed  what  imperfections  in  a  road  will  be  construed 
as  constituting  a  defect  or  want  of  repair,  such  as  the  statute  refers  to,  so  as  to 
render  a  town  liable  if  an  injury  is  occasioned  thereby.  These  are  questions  of 
fact,  generally,  for  the  jury  to  settle  under  proper  instructions  in  reference  to  the 
particular  circumstances  of  every  given  case. 

The  same  may  be  said  in  regard  to  what  constitutes  due  care.  The  law  is 
unquestioned  that  in  actions  of  this  kind  the  jury  must  be  satisfied  as  an  affirma- 
tive fact  to  be  established  by  the  plaintiflE,  and  as  a  necessary  part  of  his  case,  that 
at  the  time  of  the  accident  the  party,  or,  as  in  this  case,  the  driver,  was  in  the 
exercise  of  ordinary  care. 

In  this  case  the  evidence  before  us  shows  that  Dr.  Pierce,  one  of  the  occupants 
of  the  carriage,  who  was  driving  tlie  plaintiffs  horse  at  the  time,  had  fre- 
quently passed  over  this  road,  and  was  well  acquainted  with  its  location  and  con- 
dition. He  saw  the  light  from  the  carriage,  wliich  was  coming  from  the  opposite 
direction,  some  time  before  the  carriages  passed,  but  *  *  supposed  it  was  a  light  in 
a  house  "  till  the  carriages  were  very  near  eacft  other.  The  night  was  extremely 
dark  and  foggy — so  dark  that  one  witness  testified  he  could  not  see  his  horse's 
head  —  and  it  appears  that  the  plaintiff's  horse  was  driven  at  a  trot,  and  this  con- 
tinued from  the  time  the  light  was  first  seen  till  the  carriage  was  overturned. 
Whether,  under  all  the  circumstances  of  the  case,  as  developed  in  evidence,  the 
party  driving  the  plaintiffs  horse  was  at  the  time  in  the  exercise  of  due  C€u^, 
owing  to  the  darkness  of  the  night,  the  liability  of  meeting  other  teams,  the 
degree  of  speed,  the  nature  of  the  vehicle,  and  the  number  of  persons  it  contained, 
was  a  question  proper  for  the  jury  to  consider  and  determine. 

At  the  trial  the  jury  had  a  view  of  the  way.  To  be  sure  it  was  a  year  from  the 
time  of  the  accident,  but  the  testimony  shows  that  there  had  been  no  material 
change  in  it  since  that  time.  Whether  the  way  was  of  insufficient  width,  or 
there  was  want  of  ** sufficient  railing"  at  the  place,  was  also  a  question  which 
was  properly  addressed  to  the  judgment  of  the  jury  and  under  proper  instructions 
from  the  court.  The  plaintiffs  carriage  required  but  five  and  one-half  feet  space 
upon  this  way,  which  was  nineteen  feet  in  width ;  and  while  the  defect  complained 
of  is  not  only  the  want  of  sufficient  railing,  but  also  ditches  at  the  sides  of  the 
way,  it  may  be  proper  to  notice  the  fact,  uncontradicted  in  evidence,  that  the 
wheels  upon  one  side  of  the  carriage  were  only  a  part  of  the  way  down  the  bank 
at  the  time  the  accident  occurred.  It  cannot,  therefore,  be  reasonably  claimed 
that  the  remaining  depth  of  the  ditch  outside  and  below  the  wheels  contributed 
to  the  overturning  of  the  carriage. 

Our  statutes  require  that  highways  shall  be  made  reasonably  safe  and  con- 
venient for  travelers.  But  in  the  construction  of  such  ways  it  oftentimes  becomes 
necessary,  as  well  as  proper,  to  construct  ditches  along  their  sides,  and,  when  this 
is  properly  done,  it  is  not  the  province  of  the  court  to  declare  them  defects.  This 
is  in  accordance  with  the  principle  laid  down  in  Macomher  v.  Taunton^  100  Mass. 
256,  in  which  Chapman,  C.  J.,  says:  "On  each  side  of  this  way  there  may  be 
ditches.  These  are  so  necessary  for  the  proper  drainage  of  the  carriageway  that 
they  are  held  not  to  be  defects,  if  properly  constructed,  though  travelers  may  be 
liable  to  fall  into  them  in  the  dark.*' 

The  plaintiff  also  claims  there  should  have  been  a  railing  between  these  ditches 
and  the  traveled  way.  If  it  were  necessary  m  this  instance  for  the  purpose  of 
rendering  the  road  reasonably  safe  and  convenient,  we  have  no  doubt  there  are 
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Tery  few  roads,  then,  in  our  State  which  would  not  require  it.  As  remarked  by 
Peters,  J.,  in  the  recent  case  of  Spaulditig  v.  Window^  74  Me.  537:  **  There  are 
many  thousands  of  such  places  within  this  State.  If  railings  were  required  for 
them,  towns  would  have  extraordinary  burdens  to  maintain  their  roads." 

To  justify  setting  aside  the  verdict  in  this  case,  the  court  must  feel  that  it  is 
clearly,  manifestly  wrong.  We  cannot  assume  that  the  jury  have  acted  dishon- 
estly, or  perversely,  or  have  been  governed  in  their  conclusions  by  such  bias  or 
prejudice  as  would  warrant  us  in  disturbing  the  verdict.  Experience,  teaches  us 
they  would  be  as  liable  to  be  influenced  in  favor  of  the  plaintiff  in  this  case,  as 
they  would  in  favor  of  the  defendants.  Nor  can  we  say  that  the  verdict  is  so 
clearly,  manifestly  wrong,  either  in  respect  to  the  alleged  defects,  or  the  exercise 
of  due  cai-e  on  the  part  of  the  driver,  that  we  should  be  justified  in  setting  it  ^etside. 

Motion  overruled. 

Judgment  on  the  verdict. 

Pbtebs,  C.  J.,  Danporth,  Virgin,  Emery  and  Haskell,  J  J.,  concurred. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Atlantic  National  Bank  v.  Demmon. 
June  19,  1885. 

ViAXDLOBD  AKD  TbNANT  —  OPTION  OF  RbNBWAL —  EviDBXCE. 

In  an  action  to  recover  rent  on  a  lease  for  one  year,  with  privilege  of  two  more  at  lessee's 
option. 

Htld,  that  although  the  fact  of  holding  over,  raised  a  presumption  that  defendant  had 
exercised  his  option  and  was,  therefore,  liable  for  the  rent,  vet  that  evidence  that  the  fact 
was  otherwise,  as  it  did  not  contradict  the  lease,  was  admissible. 

Action  on  a  lease  to  recover  rent  of  certain  rooms  in  a  building  owned  by  it, 
from  January  1,  1879,  to  January  1,  1880.  The  lease  was  for  a  term  of  one  year, 
from  its  date  January  1,  1877,  with  the  privilege  of  two  years  more  at  the  lessee's 
option.  There  was  nothing  in  the  lease  providing  how  the  option  should  be 
manifested.  The  plaintiff  claimed  that  the  defendant  had  exercised  his  option 
to  take  the  premises  for  two  additional  years,  by  continuing  to  occupy  them  alter 
the  first  year  stipulated  in  the  lease.  This  the  defendant  denied,  and  claimed 
that  after  the  first  year  he  was  only  a  tenant  at  will,  and  in  support  of  this  posi- 
tion he  was  permitted,  at  the  trial  in  the  superior  court,  to  testify  that  prior  to 
the  execution  of  the  lease  and  during  the  negotiations  therefor  and  after  the 
terms  of  the  lease  had  been  arranged,  a  conversation  took  place  between  him  and 
the  president  of  the  plaintiff  bank,  to  the  effect  that,  if  the  defendant  wanted  the 
premises  longer  than  the  first  year,  he  would  let  the  plaintiff  know,  and,  if  he 
did  not  let  him  know,  the  plaintiff  could  turn  him  out  on  the  usual  notice,  and 
that  lie  was  to  be  tenant  at  will.  The  jury  returned  a  verdict  for  the  defendants, 
and  the  plaintiff  alleged  exceptions  to  the  admission  of  this  evidence. 

A,  E.  Denison^  for  plaintiff.     Hutchins  db  WJieeler^  for  defendant. 

C.  Allen,  J.  The  fact  of  holding  over  and  paying  rent  would  undoubtedly 
raise  a  certain  presumption  that  a  tenant  has  elected  to  hold  over  for  the  further 
term,  stipulated  for  in  the  lease.  This,  however,  is  not  a  conclusive  presumption 
of  law,  but  it  is  rebuttable  by  evidence.  In  the  absence  of  any  thing  to  show  the 
contrary,  a  court  or  jury  would  properly  infer  such  election  from  these  acts;  but 
this  is  merely  because  such  would  be  the  natural  inference  from  the  conduct  of 
the  parties,  if  unexplained  It  is  no  part  of  the  terms  of  the  written  lease  m  the 
present  case,  that  holding  over  and  paying  rent  shall  be  considered  as  of  them- 
selves an  election  to  conUnue  to  occupy  under  the  lease,  or  conclusive  evidence  of 
such  election.  The  written  lease  merely  reserves  to  the  tenant  the  ojption;  and 
whether  he  has  exercised  that  option  or  not,  is  a  matter  of  fact  to  be  determined 
independently.    His  holding  over  accompanied  with  payment  of  rent  is  a  piece 
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of  evidence  sufficient  of  itself,  if  unexplained  and  uncontrolled,  to  raise  a  fair 
inference  and  presumption  that  the  option  has  been  exercised,  and  thus  to  make 
out  a  prima  fade  case. 

But  this  is  the  most  that  can  be  said  of  it,  and  it  is  still  competent  for  the 
tenant  to  offer  opposing  evidence.  1  Gteenl.  Ev.,  §  83.  Such  evidence  contra- 
dicts no  terms  of  the  lease.  It  simply  shows  that  the  option  secured  to  the  tenant 
by  the  lease  has  not  been  exercisea. 

This  doctrine  is  in  full  accord  with  the  decision  in  Kramer  v.  Cooh,  7  Gray,  550, 
See,  also,  Bi-adford  v.  Patten^  108  Mass.  153. 

Exceptions  overruled. 


Colby  v,  Duncan. 

Jane  18, 1885. 

Will—  Dbvisb—  Gontinobnt  Remainder  : 

Testator  bequeathed  to  each  of  his  seven  children,  who  might  survive  him,  $3,000  in 
money,  or  real  estate  equivalent  to  that  sum,  deducting  therefrom  what  may  have  been 
charged  to  either,  as  an  advancement,  said  legacy  to  be  paid  to  them  severally  on  their 
arrivmg  at  the  age  of  twenty-one  years,  or  on  their  mamage,  without  interest.  He  gave 
his  wife  the  income  of  the  remainder  of  his  estate  for  life. 

*'  And  after  the  decease  of  my  said  wife,  I  give,  devise  and  bequeath  all  my  estate,  both 
real,  personal  and  mixed,  to  mv  children,  who  mav  then  be  Uving^  in  equal  shares;  and  in 
case  either  of  them  shall  have  died,  leaving  legal  neirs,  then  such  heirs  shall  be  entitled  to 
the  share  which  their  deceased  father  or  mother  would  have  been  entitled  to  if  living,  to 
hold  to  them  and  their  respective  heirs  and  assigns  forever." 

Petitioners  asked  for  the  partition  of  the  real  estate  claiming  an  undivided  third  by  virtue 
of  a  deed,  from  the  widow,  one  son  and  a  daughter  who  are  still  alive. 

Eeld^  that  no  interest  passed  by  the  deed,  for  until  the  widow  was  dead,  it  was  not 
known  who  would  take,  the  interest  being  a  contingent  remainder. 

Petition  for  the  partition  of  real  estate,  situated  in  Haverhill.  The  petitioner 
claimed  an  undivided  third  part  of  the  estate  by  virtue  of  a  deed  dated  April  80, 
1884,  from  Mary  W.  Duncan,  widow  of  James  H.  Duncan,  deceased,  Samuel  W. 
Duncan,  son  of  James  H.  Duncan  (and  his  wife),  and  Margaret  D.  Phillips, 
daughter  of  said  James  H.  Duncan  (and  her  husband).  James  H.  Duncan  died 
in  1869,  leaving  a  will.  There  were  living  at  the  death  of  the  testator  seven 
children.  No  child  of  the  testator  had  then  deceased,  leaving  issue,  surviving 
the  testator. 

By  the  second  clause  of  the  will,  the  testator  bequeathed  to  each  of  his  seven 
children,  who  mi^ht  survive  him,  $8,000  in  money,  or  real  estate  equivalent  to 
that  sum,  deducting  therefrom  what  may  have  been  charged  to  either,  as  an  ad- 
vancement, said  legacy  to  be  paid  to  them  severally  on  their  arriving  at  the  age  of 
twenty-one  years,  or  on  their  marriage,  without  interest  no  one,  however,  to  be 
paid  unless  m  case  of  his  or  her  marriage,  until  two  years  after  his  decease,  nor 
then,  if  living  with,  and  supported  by,  their  mother. 

By  article  third  he  gave  to  his  wife,  Mary  W.  Duncan,  **the  use,  improvement 
and  income,  for  and  during  her  natural  life,  of  his  dwelling-house,  with  the  land 
thereto  belonging,  and  the  income  of  all  his  other  estate,  both  real  and  personal, 
after  payments  of  debts  and  legacies,  enjoining  upon  her  to  keep  the  family 
together  and  to  educate  and  bring  up  the  children  as  if  I  were  living,  until  such 
time  as  they  may  marry,  or  are  of  age  to  provide  for  themselves.^* 

Ajticle  fourth  is  as  follows : 

**  And  after  the  decease  of  my  said  wife,  I  give,  devise  and  bequeath  all  my 
estate,  both  real,  personal  and  mixed,  to  my  children,  who  may  then  he  living,  in 
equal  shares ;  and  in  case  either  of  them  shall  have  died,  leaving  legal  heirs,  then 
such  heirs  shall  be  entitled  to  the  share  which  their  deceased  father  or  mother 
would  have  been  entitled  to  if  living,  to  hold  to  them  and  their  respective  heirs 
and  assigns  forever.*' 

Rebecca  W.  Duncan,  one  of  the  testator's  daughters,  died  unmarried  and  intes- 
tate in  1871 ;  Gkor^e  W.  Duncan,  a  son,  died  intestate  February  24,  1884,  leaving, 
a  widow,  who  is  still  alive,  and  two  minor  children.  All  the  grantors  in  the  deed 
to  the  petitioner  are  still  alive.     Mary  D.  Harris,  a  daughter,  and  her  husband; 
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Elizabeth  D.  Manger,  a  daughter,  and  her  husband;  Caroline  Duncan,  a  daughter, 
and  the  widow  and  children  of  Georce  W.  Duncan,  a  son,  denied  the  efficacy  of 
the  petitioner's  deed,  to  convey  to  him  any  interest  whatever  in  the  premises. 
The  case  was  submitted  to  the  judgment  of  the  superior  court  upon  agreed  facts, 
and  judgment  was  rendered  for  the  respondents.     The  petitioner  appealed. 

8.  H.  Phillips^  for  petitioner.     J,  D.  Bryant  &  L  H,  Sweetser,  for  respondents. 

C.  Allbn,  J.  It  is  conceded  that  this  petition  cannot  be  maintained,  if  the  in- 
terest which  the  children  of  James  H.  Duncan  took  under  his  will  in  his  real  es- 
tate, was  a  contingent  remainder.  The  devise  is  clearly  limited  to  the  children 
'who  may  be  living  at  the  decease  of  the  testator's  wife,  and  until  that  event  hap- 
pens, it  cannot  be  ascertained  who  will  take.  Were  any  thing  necessary  to  fortify 
this  construction,  it  would  be  found  in  the  earlier  bequest  to  each  of  the  testa- 
tor's children  who  may  survive  him.  He  thus  draws  a  clear  distinction  between 
those  who  are  to  take  under  these  two  different  clauses.  The  interest  in  the  real 
estate  was  a  contingent  remainder.  Denny  v.  Kettdl^  185  Mass.  138;  Smith  y. 
IHce,  130  id.  441 ;  Thmnson  v.  Ludington,  104  id.  193;  Olney  v.  HuU,  31  Pick.  311. 

Judgment  affirmed. 


Bishop  v.  Webku. 

June  IS,  1885. 

Kboligbnck  —  Catrrbr  —  FnRKiSHiNQ  Unwholbsomb  Food  —  Pleading. 

One  who  holds  himself  out  to  the  pubhc  as  a  caterer  is  liable  to  one  who  is  injured  by 
partaking  of  unwholesome  and  poisonous  food  aqd  drink  prepared  and  furnished  by  him, 
irrespective  of  any  question  of  privity  of  contract,  and  it  is  unnecessary  to  aver  that  de- 
fendant knew  of  its  injurious  quality. 

Action  of  tort  or  contract,  to  recover  damages  for  injuries  alleged  to  have  been 
received  by  plaintiff  by  partaking  of  unwholesome  and  poisonous  food  and 
drink  furnished  by  the  defendant,  as  a  caterer,  to  the  plaintiff  for  a  compensation. 
The  plaintiff's  declaration  contained  three  counts.  The  defendant  demurred  to 
the  declai-atiou  upon  the  grounds : 

First.  That  the  declaration  does  not  state  a  legal  cause  of  action  iti  the  manner 
and  with  the  substantial  precision  and  certainty  required  by  the  statutes  and  rules 
of  law  and  practice  in  this  Commonwealth ; 

Second.  That  counts  in  contract  and  counts  in  tort  are  improperly  joined  in 
the  declai-ation ; 

Third.  That  the  declaration  does  not  allege  any  relation  or  duty  of  the  de- 
fendant to  the  plaintiff,  for  the  bi*each  of  which  the  plaintiff's  action  will  lie, 
nor  does  it  allege  any  breach  of  any  such  relation ; 

Fourth.  That  the  declaration  does  not  anywhere  allege  any  wrongful  act  or 
omission  of  duty  of  the  defendant  for  which  he  can  be  held  responsible  to  the 
plaintiff; 

Fifth.  That  the  declaration  does  not  allege  knowledge  on  the  part  of  the  de- 
fendant of  any  defect  in  any  fowl  or  drink  alleged  to  have  been  supplied  by  the 
defendant,  or  any  negligence  in  the  selection  of  either.  The  superior  court  sus- 
tained the  demurrer  and  entered  judgment  for  tlie  defendant.  The  plaintiff  ap- 
pealed. 

MouUon^  Loring  eft  Loring  for  plaintiff.  J.  D,  Bryant  di  I.  H,  Sweetser  for  de- 
fendant. 

C.  Allen,  J.  If  one  who  holds  himself  out  to  the  public  as  a  caterer,  skilled 
in  providing  and  prepaiing  food  for  entertainments,  is  employed  as  such  by  those 
who  arrange  for  an  entertainment,  to  furnish  food  and  drink  for  all  who  may  at- 
tend it,  and  if  he  undertakes  to  perform  the"  service  accordiugly,  he  stands  in 
such  a  relation  of  duty  toward  a  person  who  lawfully  attends  the  entertainment 
and  partakes  of  the  food  furnished  by  him,  as  to  be  liable  to  an  action  of  tort, 
for  negligence  in  furnishing  unwholesome  food,  whereby  such  person  is  injured. 
This  liability  does  not  rest  so  much  upon  an  implied  contract,  as  upon  a  violated 
or  neglected  duty,  voluntarily  assumed.     Indeed,  where  the  guests  are  entertained 
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without  pay,  it  would  be  hard  to  establish  an  implied  contract  with  each  indi- 
vidual. The  duty,  however,  arises  from  the  relation  of  the  caterer  to  his  guests. 
The  latter  have  a  right  to  assume  that  he  will  furnish  for  their  consumption  pro- 
visions, which  are  not  unwholesome  or  injurious,  through  any  neglect  on  his  part. 
The  furnishing  of  provisions,  which  endanger  human  life  or  health,  stands  clearly 
upon  the  same  ground  as  the  administering  of  improper  medicines,  from  which  a 
liability  springs,  irrespective  of  any  question  of  privity  of  contract  between  the 
parties.  Norton  v.  Sewall^  106  Mass.  144 ;  Lon^meid  v.  HoUiday,  6  Exch.  767 ; 
Pippin  V.  Sheppardy  11  Price,  400. 

The  plaintiff's  action  was  originally  entitled  '*  in  an  action  of  tort."  The  plain- 
tiff obtained  leave  to  amend  by  addmg  the  words  "or  contract,  the  plaintiff  be- 
ing doubtful  to  which  class  of  actions  this  action  belongs/'  This  amendment 
was  unnecessary  and  may  be  disregarded,  all  the  amende<l  counts  upon  which  the 
plaintiff  relies  being  in  tort  It  is  not  necessary  to  sustain  the  demurrer  on  ac- 
count of  this  lack  of  literal  precision  in  entitling  the  action. 

The  defendant  relies  upon  several  other  extremely  fine  points  of  objection,  but 
without  dwelUng  on  them  in  detail  it  may  be  said  in  general  terms  that  the  sev- 
eral cqMnts  sufficiently  set  forth  the  facts,  from  which  the  duty  of  the  defendant 
toward  the  plaintiff  springs,  and  it  is  not  necessary  to  state  formally  and  in 
terms  that  the  defendant  occupied  such  a  relation  toward  the  plaintiff  that  the 
law  cast  upon  him  the  duty ;  they  also  sufiUciently  aver  that  the  defendant  neg- 
lected that  duty,  and  that  the  plaintiff  was  injured  by  reason  thereof.  It  is  not 
necessaj^  to  aver  that  the  defendant  knew  of  the  injurious  quality  of  the  food. 
It  IS  sufiScient  if  it  appears  that  he  ought  to  have  known  of  it  and  was  negligent 
in  furnishing  unwhole<*ome  food,  by  reason  whereof  the  plaintiff  was  injured. 

Judgment  reversed 


Jones  e.  Tilton,  Pickard  and  others,  trustees. 
June  18,  1885. 

AssiGXMurr  —  Attacbmbxt — IxseLvtxcT  —  ErpEcr  op  Dischargb. 

T.,  being  insolvent,  made  a  general  a&signment  to  defendant.  P.,  a  creditor,  agreeing 
amonz  other  tbin^  to  convey  to  any  assignee  of  T.  m  insolvencr  who  thereafter  might 
be  duly  appointed  in  MassacbusetUi,  to  which  assignment  plaintiff  verbally  assented. 

After  the  hnm^ini;  of  tbi.s  action  T.  was  adjudg^  insolvent  and  obtaineid  his  dischai^. 

Held,  that  the  assignment  was  valid,  the  discharge  of  T.  defeated  the  attachment,  and 
P.,  the  trustee,  was  properly  discharged. 

The  writ  was  dated  December  19, 1888.  Service  was  made  on  Pickard  as  trustee, 
December  20, 1883.  It  appears  that  on  November  5,  1883,  the  principal  defend- 
ant, being  insolvent,  assigned  **  all  his  property  and  estate  real  and  personal,  in- 
cluding all  the  property  of  which  he  was  possessed,  or  interested  in,  or  entitled  to, 
on'  that  day,  except  such  as  by  law  was  e.xempt  from  attachment,  together  with  all 
deeds,  books  and  papers  relating  thereto,'*  to  Edward  L.  Pickard,  one  of  his 
largest  creditors,  in  trust,  first,  to  convey  to  any  assignee  of  Tilton  in  insolvency, 
who  might  thereafter  be  duly  appointed  in  Massachusetts,  all  the  property  m  tlus 
Commonwealth  to  which  such  assignee  would  have  been  entitlea  if  the  assign- 
ment to  Pickard  had  not  been  made;  second,  to  convert  said  property  into  money 
and  apply  the  proceeds,  first,  to  the  payment  of  debts  of  Tilton  preferred  under 
Pub.  Stat.,  chap.  157,  and  then  to  pay  the  balance  equally  and  ratably  without 
preference  or  priority  upon  all  Tilton's  debts  and  liabilities  of  November  5,  1888, 
and  if  any  balance  remained  after  payment  of  Tilton's  debts,  to  pay  it  over  to  him. 

At  the  same  time  that  the  plaintiffs  brought  this  action  against  Tilton, and  sum- 
moned Pickard  as  trustee  they  filed  a  petition  in  insolvency  against  Tilton  upon 
the  ground  that  the  assignment  to  Pickard  was  fraudulent  and  was  made  for  the 
purpose  of  preferring  certain  creditors.  When  the  plaintiffs*  wnt  was  served  upon 
Pickard,  he  called  upon  the  plaintiffs  and  explained  to  them  the  nature  of  the 
assignment  and  the  reasons  why  it  had  been  made.  The  plaintiflb  said  the  assign- 
ment was  entirely  satisfactory  to  them,  but  that  they  desired  the  amount  due  to 
them  from  Tilton  to  be  settled  and  agreed  upon  before  they  assented  to  the  assign- 
ment or  discontinued  their  action. 
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No  written  assent  to  the  assignment  was  ever  made  by  the  plaintiffs,  but  they 
assented  verbally  thereto.  Pickard  afterward  requested  Tilton  to  file  a  petition 
in  insolvency.  Tilton  filed  such  a  petition  and  was  adjudged  insolvent ;  the  first 
publication  of  notice  of  the  issuing  of  the  warrant  of  insolvency  was  more  than 
four  months  after  the  service  of  the  writ  upon  Pickard,  the  trustee.  The  superior 
court,  after  a  full  hearing,  discharged  Pickard  as  trustee,  and  gave  jud^ent  for 
the  defendant  solely  by  reason  of  his  discharge  in  insolvency.  The  plaintiffs  ap- 
])ealed  from  the  judgment  discharging  the  trustee. 

IF.  A.  Merrick^  for  plaintiffs.     J,  II,  Benton^  Jr.^  for  trustee. 

C.  Allen,  J.  The  answers  of  Pickard,  which  under  the  statute  must  be  taken 
as  true,  show  a  verbal  assent  by  the  plaintiffs  to  the  assignment  and  a  presentation 
of  their  claim  and  an  allowance  of  it  by  Pickard  at  the  sum  agreed  on  before 
them.  No  written  assent  was  called  for  by  the  assignment.  An  oral  assent,  there- 
fore, was  sufficient.  May  V.  Wannemacher,  111  Mass.  207  ;  Pierce  v.  O'Brien^ 
129  id.  314.  Such  assent,  if  given  before  the  commencement  of  an  action!  would 
debar  the  plaintiff  from  making  an  attachment,  and  being  given  afterward,  must 
defeat  the  attachment.  The  fact  that  the  plaintiffs  did  not  assent  to  the  debtor^s 
discharge  is  immaterial.  No  such  assent  was  called  for.  The  provision  that  the 
assignee  should  convey  the  property  to  an  assignee  in  insolvency,  in  case  the  debtor 
should  be  adjudged  insolvent,  did  not  render  the  assignment  invalid  or  incapable 
of  \enforcement  in  case  the  debtor  should  not  be  adjudged  insolvent.  The  assign- 
ment being  valid  and  the  plaintiffs  having  assented  to  it,  the  trustee  was  properly 
discharged. 

Judgment  affirmed 


Hinckley  ^.  Germania  Fire  Insurance  Company. 

June  18,  1885. 

Iksurakcb  —  Temporary  Illegal  Use  —  Revival  ow  Policy. 

The  temporary  illegal  use  of  property  mereljr  suspends  a  policy  of  insurance  thereon 
daring  the  continuance  of  such  illegal  use,  and  if  before  a  loss  occurs,  the  illegal  use  has 
ceased,  in  an  action  on  the  policy,  the  plaintiff  is  entitled  to  recover. 

Contract  upon  a  policy  of  insurance  against  fire.  The  ])olicy  declared  on  was 
in  the  Massachusetts  Standard  form,  prescribed  by  Pub.  Stat.,  chap.  119,  §  139. 
The  property  covered  by  the  policy  consisted  of  billiard  tables,  bowling  alleys  and 
their  furniture  and  fixtures.  It  appeared  that  the  property  described  in  the  policy 
was  owned  by  Warren  R.  Spurr  and  Edward  W.  Spurr,  until  February  28,  1882, 
when  they  agreed  to  sell  the  same  to  Herbert  A.  and  Edwin  R.  Hmckley,  at  which 
time  they  received  from  Herbert  A.  Hinckley,  a  brother  of  the  plaintiff,  a  written 
instrument,  called  a  furniture  lease  of  the  property.  The  plaintiff  ran  the  bowl- 
ing alleys  and  pool  tables  for  hire  and  had  no  license  after  May  1,  1883,  when  a 
previous  license  running  in  the  name  of  Herbert  A.  and  Edwin  R.  Hinckley  ex- 
pired. The  property  was  destroyed  by  fire  August  6,  1883.  At  the  conclusion 
of  the  plaintiff's  evidence,  the  superior  court  ruled  that  the  plaintiff  was  not  en- 
titled to  recover  and  directed  a  verdict  for. the  defendant,  and  reported  the  case 
for  the  consideration  of  the  supreme  judicial  court. 

J  M,  &  T.  C,  Day,  for  plaintiff.     M.  &  C.  A.  Williams,  for  defendant. 

C.  Allen,  J.  The  report  does  not  state  the  grounds  upon  which  the  ruling 
rested,  that  the  plaintiff  was  not  entitled  to  recover.  The  defendants,  in  their 
brief,  rely  on  various  objections  which  we  have  considered. 

In  the  first  place,  the  defendants  suggest  there  is  certainly  great  doubt  whether 
the  license  under  which  the  plaintiff  was  doin^  business  on  the  day  when  the 
policy  was  dated  and  delivered  was  of  any  validity,  since  this  license  ran  to  both 
brothers,  Edwin  and  Herbert,  though  Herbert  had  ceased  to  have  any  interest  in 
the  place  before  the  license  was  dated  and  issued.  No  authority  is  cited  or  reason 
assigned  for  so  strict  a  construction,  and  we  are  of  opinion  that  a  license,  duly 
granted  to  two  persons  under  Pub.  Stat.,  chap.  102,  §  111,  to  keep  a  billiard  or 
pool  table  or  a  bowling  alley,  for  hire,  is  available  to  each  of  them. 
Vol.  L  —  10. 
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It  is  then  urged  that,  after  the  license  had  expired,  the  plaintiff  kept  the  in- 
sured property  in  violation  of  law  from  May  1,  1888,  till  the  last  week  in  June, 
1883.  The  policy  was  dated  March  15,  1883,  and  the  license  then  existing  ex- 
pired May  1,  1888.  The  fire  occurred  on  August  6,  1883,  and  it  was  conceded 
that  there  was  no  illegal  use  of  the  property  after  the  last  week  of  the  pre- 
ceding June,  at  which  time  the  plaintiff  ascertained  that  his  license  would  not 
be  renewed.  The  defendants  rest  their  objection  on  two  grounds,  first,  that  the 
illegality  and  criminality  of  the  plaintiff's  act  in  respect  of  the  injured  property 
vitiates  the  policy  by  operation  of  law,  independently  of  any  express  provisions 
contained  in  the  policy;  and  secondly,  that  under  a  provision  of  the  policy  the 
right  to  recover  was  taken  away.  The  authorities  cited  in  support  of  the  first 
proposition  do  not  support  it.  Kelly  v.  Home  Ins.  Co,,  07  Mass.  288;  Johnsun 
V.  Union  Marine  Ins.  Co.^  127  id.  555*.  Lawrence  v.  National  Ins.  Co.,  id.  557; 
Cunard  v.  Hyde,  2  Ellis  &  Ellis,  1. 

In  the  present  case,  the  plaintiff  had  a  license  at  the  time  when  the  policy  is- 
sued, find  the  policy,  therefore,  was  valid  when  obtained.  If  it  be  assumed  with- 
out discussion  that  the  policy  would  cease  to  be  operative  during  the  time  when 
the  property  was  kept  in  use  without  a  license,  the  question  remains  whether  such 
temporary  illegal  use  of  the  property  has  the  effect  to  avoid  the  policy  altogether 
or  merely  to  suspend  it  during  the  continuance  of  such  illegal  use.  There  is  noth- 
ing in  the  case  to  show  that  it  was  found  as  a  matter  of  fact  that  the  plaintiff,  at 
the  time  of  taking  out  the  policy,  intended  to  make  it  cover  any  illegal  use  of  the 
property.  He  may  have  expected  to  get  his  license  renewed,  or,  failing  in  that, 
he  may  have  intended  to  close  the  place  where  the  property  was  used,  as,  accord- 
ing to  his  own  testimony,  in  point  of  fact  he  did.  Under  this  state  of  facts,  we 
are  of  opinion  that  the  temporary  use  of  the  property  without  a  license,  if  uncon- 
templated at  the  time  of  taking  out  of  the  policy,  would  not  of  itself  and  as  a 
matter  of  law  render  the  policy  void  during  the  whole  of  the  rest  of  the  time 
which  it  was  to  run.  If  there  were  any  special  or  peculiar  reasons  why  such  abso- 
lute invalidity  should  be  declared,  they  should  be  made  to  appear.  In  the  ab- 
sence of  such  reasons,  such  temporary  and  uncontemplated  illegal  use  of  the 
property  should  not  be  visited  with  so  severe  a  penalty  as  the  absolute  avoidance 
of  the  policy.  It  does  not  appear  that  the  defendants  were  or  would  be  in  any  way 
injuriously  affected  thereby  after  such  illegal  use  had  ceased.  They  have  the  bene- 
fit of  the  temporary  suspension  of  the  risk  without  any  rebate  of  the  premium. 
There  is  no  hardship  to  the  defendants  in  requiring  them  to  show  an  actual  injury, 
or  else  to  avail  themselves  of  the  clause  of  the  policy,  giving  them  a  right  to  can- 
cel it  upon  notice  and  a  return  of  a  ratable  proportion  of  the  premium.  There  is 
no  rule  of  law  preventing  the  revival  of  a  policy  of  insurance  after  a  temporary 
suspension.  1  Phil  Ins.,  §  975.  Accordingly  temporary  unseaworthiness,  if  the 
ship  has  become  seaworthy  again,  will  not  defeat  the  policy.  Id.,  §  780. 
So  as  to  other  stipulations  as,  e.  g.,  that  of  neutral  character  and  conduct.  lb., 
§  075 ;  Worthington  v.  Bearse,  12  Allen,  882.  As  between  the  insurer  and  the  assured, 
there  is  no  reason  why'the  former'should  be  allowed  to  avail  himself  of  a  temporary 
illegal  use  like  tliat  which  existed  in  the  present  case,  unless  it  can  also  be  shown 
that  the  subsequent  risk  was  thereby  increased,  or  the  position  of  the  insurer 
otherwise  injuriously  affected.  And,  as  a  matter  of  general  policy,  it  does  not 
seem  reasonable  to  impose  upon  the  assured  so  severe  a  consequence  as  the  forfeit- 
ure of  his  policy  in  addition  to  the  penalty  of  $100,  which  the  legislature  have 
considered  adequate  as  the  maximum  punishment  for  his  offense  against  the  pub- 
lic.    Pub.  Stat.,  chap.  102,  §  111. 

It  is  further  contended  by  the  defendants  that,  however  it  might  be  under  the 
general  rule  of  law,  the  policy  contained  a  provision  making  it  void.  In  the 
standard  form  of  policy  established  by  the  legislature,  which  was  used  in  the  pres- 
ent case,  the  matters  avoiding  a  policy  are  enumerated.  Omitting  matters  not  here 
material,  the  provision  is:  *'  The  policy  shall  be  void  if  the  insured  shall  make  any 
attempt  to  defraud  the  company,  either  before  or  after  the  loss,  or,  if  gunpowder 
or  other  articles  subject  to  legal  restriction  shall  be  kept  in  quantities  or  manner 
different  from  those  allowed  or  prescribed  by  law;  or,  if  camphene,  benzine, 
naphtha  or  other  chemical  oils  or  burning  fluids,  shall  be  kept  or  used  by  the 


Digitized  by  LjOOQ  IC 


Mass.]  Hinckley  v.  Gebmania  Fire  Insurance  Co.  75 

insured  on  the  premises  insured,  except  that  what  is  known  as  refined  petroleum, 
kerosene  or  coal  oil  may  be  used  for  lighting."  In  this  Commonwealth,  under  the 
statutes  for  the  regulation  of  trade  ana  providing  for  licenses  and  municipal  regu- 
lations of  police,  there  are  a  great  many  articles,  which  in  a  certain  sense  may  be 
said  to  be  ** subject  to  legal  restriction,"  dogs,  fish,  nails,  commercial  fertilizers, 
hacks  and  horses  in  cities,  may  be  referred  to  as  examples. 

It  may  well  be  questioned,  whether  under  the  maxim  noscitur  a  socits  the  clause  in 
the  policy  above  quoted  ought  not  to  be  limited  in  its  application  to  other  articles 
of  a  similar  character  to  gunpowder,  the  keeping  of  which  may  have  a  natural 
tendency  to  increase  the  risk.  It  would  be  rather  a  strained  construction  of  this 
clause  to  hold  that  a  policy  should  be  void,  because  an  unlicensed  dog  was  kept 
upon  the  premises,  and  yet  such  a  dog,  being  subject  to  legal  restrictions,  would 
be  kept  in  a  manner  different  from  that  allowed  by  law.  It  would  not  be  sensi- 
ble to  give  to  these  words  the  broadest  construction  of  which  they  are  susceptible. 

But  irrespectively  of  this  considei-ation,  it  is  not  the  necessary  meaning  of  the 
word  *'  void  "  as  used  in  policies  of  insurance  that  it  shall,  under  all^circumstances, 
imply  an  absolute  and  permanent  avoidance  of  a  policy,  which  has  once  begun  to 
run,  but  the  meaning  of  the  word  is  sufficiently  satisfied  by  reading  it  as  void  or 
inoperative  for  the  time  being.  In  Phillips  on  Ins.,  §  975,  it  is  said:  **  After  it 
(«.  e.,  the  policy)  has  begun,  so  that  the  premium  is  become  due,  it  surely  is  but 
equitable  that  a  temporary  non-compliance  should  have  effect  only  during  its  con- 
tinuance. To  carry  it  further  is  to  mflict  a  penalty  upon  the  assured  and  decree 
a  gratuity  to  the  insurer,  who  is  thus  permitted  to  retain  the  whole  premium  when 
he  merited  but  part  of  it.  A  forfeiture  certainly  ought  not  to  be  extended  be- 
yond the  grounds  on  which  it  is  incurred."  And  there  does  not  appear  to  be  any 
good  reason  why,  in  the  absence  of  all  fraud  and  all  prejudice  to  the  underwriter. 
the  same  doctrine  should  not  be  applicable  to  express  conditions  in  the  nature  of 
warranties  or  conditions,  unless  by  the  circumstances  of  the  express  provisions  of 
the  policy,  such  application  is  excluded. 

In  accordance  with  this  doctrine,  a  provision  in  a  policy  that  it  should  be  void 
and  be  surrendered  to  the  directors  of  the  company  to  be  canceled  in  case  of 
alienation  of  the  property  by  sale,. or  otherwise,  was  held  to  mean  inoperative  for 
the  time  being;  and  the  assured,  upon  acquiring  title,  after  a  sale  of  the  property 
by  him,  was  held  entitled  to  recover.  Lane  v.  Maine  Ins.  Co.^  12  Me.  44.  So 
where  a  policy  provided  that  **  in  case  of  any  transfer  or  termination  of  the  inter- 
est of  the  assured,  either  by  sale  or  otherwise,  without  such  consent  (i.  e.,  of  the 
company)  this  policy  shall  from  thenceforth  be  void  and  of  no  effect, "  it  was  held 
that  after  such  sale  the  policy  revived  upon  the  assured  acquiring  again  the  title, 
and  holding  it  at  the  time  of  the  fire.  Power  v.  Ocean  his.  Co.,  19  La.  28. 
The  same  rule  of  construction  has  been  applied  to  provisions  against  other  insur- 
ance. Obermeyer  v.  Olobe  Ins.  Co.y  43  Mo.  573;  ^ew  England  F.  &  M.  Ins.  Co. 
V.  ScJieUUr,  38  III.  166;  Mitchell  v.  Lycoming  Ins.  Co.,  51  Pa.  St.  402.  The  court 
in  Illinois  has' gone  so  far,  as  to  apply  it  also  to  a  provision  against  an  increase  of 
risk,  which  ceased  before  the  loss.  Schmidt  v.  Peoria  Ins.  Co.,  41  III.  295 ;  Lis. 
Co.  of  North  AmeiHca  v.  McDowell,  50  id.  120,  129.  Without  at  present  going  be- 
yond what  is  called  for  by  the  circumstances  of  the  present  case,  we  are  of  opinion 
that,  assuming  the  temporary  use  of  tlie  property  insured,  without  a  license  to 
come  within  the  prohibition  of  the  policy,  in  the  clause  above  quoted  as  to  gun- 
powder or  other  articles  subject  to  legal  restriction,  yet  that  clause  is  not  to  re^ 
ceive  such  a  construction  as  to  prevent  the  policy  from  reviving  after  such  tem- 
porary use  has  ceased. 

The  only  remaining  objection  urged  by  the  defendants  is  that  the  statements 
of  loss  rendered  to  them  by  the  plaintiff  were  insufficient  in  failing  to  state  that 
the  plaintiff  had  no  legal  title  to  the  insured  property  and  that  the  Spurrs  had  an 
interest  in  it.  But  there  is  no  finding  as  a  matter  of  fact  that  the  plaintiff  was 
not  the  owner  of  the  property,  and  upon  the  report  of  the  case,  we  cannot  say,  as  a 
matter  of  law,  that  it  appears  that  he  was  not  such  owner.  Bailey  v.  Ilerrey,  135 
Mass.  172;  McCarthy  v.  Iletulerson,  138  id.  Moreover  no  attempt  to  defraud 
the  defendants  being  found  or  charged,  the  provision  of  the  policy  that  a  state- 
ment shall  be  rendered,  setting  forth  the  interest  of  the  insured  therein,  was  suffic- 
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iently  complied  with.    There  was  no  provision  calling  for  an  exact  statement  of 
his  title  or  interest  in  detail  and  a  general  statement  of  ownership  was  sufficient. 
Fowler  v.  Springifiehl  Ins.  Co,,  122  Mass.  191. 
New  trial  granted. 


N£W  YORK  CO  URT  OF  APPEALS. 


People  u.  Lyon.* 

June  2,  1885. 

Criminal  Law  —  Indictment  —  Accbssobt  bbfobb  Fact  —  Pbcdlation  Act,  1875. 

Where  a  felooj  is  committed  through  the  agency  of  a  guilty  iDstrument,  or  participant, 
the  instigator  thereof  is  an  accessory  before  the  fact  and  must  be  indicted  and  tried  as 
such. 

Defendant  was  convicted  under  the  "Peculation  Act"  (Laws  1875,  chap.  19),  upon  an  in- 
dictment charging  him  with  having  fraudulently  and  feloniously  obtained  ana  received 
from  the  treasurer  of  the  city  of  Buffalo,  funds  belonging  to  said  citv.  A  second  count 
charged  the  conversion  of  the  funds  to  the  defendant's  own  use.  In  both  counts  he  was 
charged  as  a  principal.  Defendant  had  no  knowledge  of  the  transaction  for  which  he  was 
indicted ;  did  not  in  fact  receive  the  money  personally,  but  it  was  deposited  by  the  city 
treasurer,  or  by  his  direction,  with  a  banking  firm  of  which  defendant  and  the  treasurer 
were  members.  The  city  treasurer  had,  with  knowledge  of  defendant,  used  the  city  funds 
in  the  firm  business. 

Jitld,  that  the  offense  charged  was  a  felony ;  that  as  he  was  not  either  actually  or  con- 
structively present,  he  could  not  be  convicted  as  a  principal ;  the  evidence  tending  to 
prove  that  he  was  accessorv  before  the  fact,  he  could  not  be  convicted  under  an  indictment 
charging  him  as  a  pnncipaf. 

History  of  the  term  ••  felony"  in  this  State  discussed. 

SamiidHandj  for  appellant.  Edward  W,  Eatch^  district  attorney,  for  respondent. 

Rapallo,  J.  The  defendant  was  convicted  in  the  court  of  oyer  and  terminer 
of  Erie  county,  under  chapter  19  of  the  Laws  of  1875,  upon  an  indictment  charg- 
ing him  with  having,  on  tne  14th  of  September,  1875,  fraudulently  and  feloniously 
obtained  and  received  from  Joseph  Bork,  then  treasurer  of  the  city  of  Buffalo,  the 
sum  of  $2,200  of  the  funds  of  that  city,  held  by  said  Bork  as  such  treasurer. 

The  second  count  of  the  indictment  charged  the  defendant  with  having  feloni- 
ously and  wrongfully  obtained  said  money  and  converted  it  to  his  own  use.  In 
both  counts  the  defendant  is  charged  as  a  principal,  and  there  is  no  count  charg- 
ing him  as  an  accessory. 

The  money  was  not  received  by  the  defendant  personally ;  it  was  deposited  by 
Bork,  or  by  his  direction,  with  the  banking-house  of  Lyon  &  Co.,  of  the  city  of 
Buffalo,  of  which  firm  Bork  and  the  defendant  were  members,  and  was  used  by 
that  firm  in  its  business.  The  defendant  had  no  knowledge  of  the  particular 
transaction  upon  which  he  was  iudicted,he  being  at  the  time  in  the  Territory  of  Utah, 
where  he  had  been  for  about  a  month  before,  and  he  did  not  return  to  Buffalo 
until  about  ten  days  after  the  transaction.  The  prosecution,  to  make  out  their 
case  against  him,  relied  upon  evidence  that  on  prior  occasions  Bork  had,  with 
the  knowledge  of  the  defendant,  used  the  funds  of  the  city,  in  his  hands  as  treas- 
urer, in  the  business  of  the  firm,  and  it  was  claimed  that  this  evidence  established 
that  an  understanding  existed  between  Bork  and  the  defendant  that  the  city  funds 
should  be  so  used  whenever  required.     The  conviction  rests  upon  this  theory. 

On  the  part  of  the  defendant  the  point  is  taken  that  the  onense  of  which  the 
defendant  was  convicted  is  a  felony ;  that  there  is  no  evidence  upon  which  his 
conviction,  as  a  principal,  could  be  sustained,  he  not  having  been  either  actually 
or  constructively  present  at  the  commission  of  the  offense ;  that  the  most  that 
could  be  claimed  is  that  the  evidence  tended  to  prove  that  he  was  accessory  before 
the  fact,  and  that,  as  such,  be  could  not  be  convicted  under  an  indictment  charg- 
ing him  as  a  principal. 

*  88  Hun,  628,  reversed. 
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On  this  ground,  among  others,  the  defendant  moved  in  the  court  of  oyer  and 
terminer  for  a  new  trial,  and  that  being  denied,  he  appealed  to  the  general  term 
of  the  supreme  court.  Both  of  those  tribunals  conceded  that  if  the  offense  was  a 
felony  the  conviction  could  not  stand,  and  we  concur  in  that  view. 

Where  a  crime  of  the  grade  of  felony  is  committed  through  the  agency  of  a 
^iZ^y  instrument  or  participant,  the  instigator  is  regarded  as  an  accessory  before  the 
fact  and  must  be  indicted  and  tried  as  such.  People  v,  Irwin^  4  Den.  129;  Ii'win 
V.  Wood,  51  N.  Y.  224 ;  People  v.  TTwjon,  5  Park.  Cr.  121 ;  Russell  on  Crimes,  27 ; 
Wharton's  Crim.  Law,  §  114;  McCamey  v.  People,  83  N.  Y.  409,  412,  418. 

In  cases  of  misdemeanor,  however,  there  are  no  accessories.  All  who  aid  or 
participate  in  the  crime  are  principals,  and  the  conviction  was  sustained  in  the 
court  below  on  the  ground  that  the  offenses  created  by  the  act  of  1875,'  chapter 
19,  was  a  misdemeanor  only. 

The  act  itself  does  not  define  in  terms  the  grade  of  the  offense,  but  it  does  pre- 
scribe the  punishment,  which  is  imprisonment  in  a  State  piison  for  a  term  not 
less  than  three  years  nor  more  than  ten  years,  or  a  fine  not  exceed mg  five  times 
the  loss  resulting  from  the  fraudulent  act,  or  by  Jboth  such  fine  and  imprisonment. 

Statutes  creating  new  offenses  do  sometimes  declare  that  they  shall  be  felonies, 
but  the  instances,  although  numerous  in  England,  are  here  rare.  As  a  general 
rule,  the  grade  of  the  offense  is  determined  by  the  nature  of  the  punishment  pre- 
scribed. The  term  **  felony  "  in  the  general  acceptation  of  the  English  law  com- 
prised every  species  of  crime,  which  at  common  law,  occasioned  a  total  forfeiture 
of  lands  or  goods,  or  both,  and  to  which  might  be  superadded  capital  or  other 
punishment,  according  to  the  degree  of  guilt.     4  Bl.  Com.  94,  95. 

In  England,  the  rule  with  regard  to  felonies  created  by  statute  seems  to  be  that 
not  only  those  crimes  which  are  declared  in  express  words  to  be  felonies,  but  also 
those  which  are  decreed  to  undergo  judgment  of  life  and  member  by  any  statute, 
become  felonies  thereby,  whether  the  word  "felony"  be  omitted  or  mentioned. 
1  Russell  on  Crimes,  44  (78,  4th  ed.);  Hawk.  PI.  of  Cr.,  chap.  40,  §  1. 

The  word  ** misdemeanor"  is  applied  to  all  crimes  less  than  felonies,  compie- 
hending  all  indictable  offenses  less  than  felonies.  Among  these  are  included,  in 
England,  perjury,  battery,  libel,  conspiracies,  public  nuisances,  etc.  1  Russell  on 
Crimes,  45  (79,  4th  ed.). 

In  this  State,  forfeitures  of  property  on  conviction  of  crime  have  been  abolished, 
and  the  common-law  definition  of  felony  is  applicable,  but  the  principle  of  deter- 
mining the  grade  of  the  offense  by  the  character  of  the  punishment  is  recognized 
in  the  clearest  manner.  Many  crimes  which,  at  common  law,  were  only  misde- 
meanors are  here  felonies,  and  no  instance  can  be  found  in  which  an  offense,  which 
is  declared  to  be  a  misdemeanor,  can  be  visited  with  the  punishment  prescribed  for 
a  felony. 

PartlV  of  the  Revised  Statutes,  entitled  **  An  act  concerning  crimes  and  pun- 
ishments, proceedings  in  criminal  cases,  and  prison  discipline,"  covered,  at  the 
time  of  its  enactment,  the  whole  subject  referred  to  inlts  title. 

Chapter  1,  entitled,  "Of  crimes  and  their  punishment,"  is  divided  into  seven 
titles,  m  which  crimes  are  classified  as  follow :  The  first  title  is  entitled  '*  Of  crimes 
punishable  by  death ; "  the  second,  third,  fourth  and  fifth  titles  relate  to  offenses 
'* punishable  by  imprisonment  in  a  State  prison;  "  the  sixth  title  is  "of  offenses 
punishable  by  imprisonment  in  a  county  jail  and  by  fines,  and  under  this  title  aro 
enumerated  all  onenses  of  the  G^ade  of  misdemeanors.  The  maximum  term  of 
imprisonment  for  any  of  the  misdemeanors  enumerated  in  this  title,  with  but  a 
single  exception  in  section  36,  is  one  yearns  imprisonment  in  a  county  jail,  while 
in  many  cases  a  much  milder  punishment  is  prescribed,  and  by  section  40,  2  R. 
S.  697,  it  is  provided  that  **  every  person  convicted  of  any  misdemeanor,  the 
punishment  of  which  is  not  prescribed  in  this  or  some  other  statute,  shall  be  pun- 
ished by  imprisonment  in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  ex- 
ceeding $250,  or  by  both  such  fine  and  imprisonment." 

Every  one  of  the  offenses'enumerated  in  this  sixth  title  of  chapter  1,  part  4,  with 
the  solitary  exception  of  petit  larceny,  is  therein  declared  in  terms  to  be  a  niisde- 
meanor,  but  there  is  not  a  single  offense  enumerated  in  the  second,  third,  fourth 
or  fifth  titles,  relating  to  offenses  punishable  by  imprisonment  in  a  State  prison, 
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which  is  in  terms  declared  to  be  a  felony,  although  among  these  oflfenses  there  are 
but  few  which  were  felonies  at  common  law,  the  greater  part  of  them,  such  as 
forgery,  perjury,  false  pretenses,  and  many  others,  having  been  only  misdemean- 
ors at  the  common  law. 

Forgery  was  made  a  felony  by  statute  in  the  reign  of  George  II,  first  by  a  tem- 
porary and  afterward  by  a  permanent  enactment,  but,  unless  there  has  been  some 
very  recent  change,  perjury  and  false  pretenses  are  still  misdemeanors,  while  petit 
larceny,  though  a  felony  at  common  law,  is  only  a  misdemeanor  in  this  State, 
notwithstanding  that  the  degree  of  the  crime  is  not  expressly  declared  in  the 
statute.  It  is  obvious  that  the  degree  of  the  offense,  according  to  the  common 
law,  does  not  afford  any  guide  for  the  determination  of  that  question  in  this 
State. 

The  seventh  title  of  chapter  1,  part  4  of  the  Revised  Statutes,  however,  furnishes 
the  rule  by  which  the  degree  of  the  offense  can  be  ascertained.  This  title  contains 
"general  provisions  concerning  crimes  and  their  punishment."  Section  80  of 
thw  title  (2  R.  S.  702)  provides  that  the  term  **  felony."  when  used  in  this  act,  or 
m  any  other  statute,  shall  be  construed  to  mean  an  offense  for  which  the  offender, 
on  conviction,  shall  be  liable  by  law  to  be  punished  by  death,  or  by  imprison- 
ment in  a  State  prison." 

Although,  as  has  been  already  remarked,  the  term  "  felony ''  is  not  used  in  any 
of  the  provisions  of  the  Revised  Statutes  which  declaie  the  offense  punishable  by 
imprisonment  in  a  State  prison,  yet  it  is  used  in  many  other  provisions  relating  to 
persons  convicted  of  such  offenses.  For  instance,  sections  13  and  14  of  article  8 
of  title  4,  chapter  1,  part  4  (2  R.  S.  683)  provide  that  any  person  conveying  into 
any  place  of  confinement  any  disguise  or  other  thing,  with  intent  to  facilitate  the 
escape  of  any  prisoner,  detained  for  any  felony  whatever,  or  on  a  charge  for  any 
felony,  or  by  any  means  aiding  such  a  prisoner  to  escape,  shall  be  punished  by 
imprisonment  in  a  State  prison  not  exceeding  ten  years.  Section  15  of  the  same 
title  provides  that  similar  assistance  to  a  prisoner  confined  for  any  criminal  'of- 
fense, othet'  than  a  felony^  shall  be  punished  by  imprisonment  in  a  county  jail  not 
exceeding  one  year,  or  by  fine,  or  both. 

Section  6  of  title  7  (2  R.  S.  698)  provides  that  every  person  who  shall  be  an 
accessory  to  any  felony  before  the  fact  shall,  upon  conviction,  be  punished  as  a 
principal  in  the  first  degree.  By  section  19  (2  R.  S.  701),  a  sentence  of  imprison- 
ment in  a  State  prison  for  any  term  less  than  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and  private  trusts  or  powers 
dunng  the  term  of  such  imprisonment. 

By  section  28,  before  its  repeal,  no  person  sentenced  upon  a  conviction  for 
felony  was  competent  to  testify  in  any  cause  unless  pardoned,  but  no  sentence  on 
a  conviction  for  any  offense  other  than  a  felony  rendered  the  convict  incompetent. 
In  all  these  cases  there  is  no  escape  from  the  statutory  definition  of  the  term 
*•  felony."  » 

The  same  rule  for  determining  what  is  a  felony  is  preserved  by  the  Penal  Code, 
which  went  into  effect  December  1, 1882.  It  declares,  section  4,  that  a  crime  is  either 
a  felony  or  a  misdemeanor ;  section  5,  that  a  felony  is  a  crime  which  is  or  may 
be  punishable  by  either  death  or  imprisonment  in  a  State  prison;  section  6,  that 
every  other  crime  is  a  misdemeanor. 

If  this  Code  established  any  new  rule  or  increased  the  degree  of  guilt,  it  could 
not  of  course  affect  the  defendant,  as  it  would  be  an  ex  post  facto  law,  the  offense 
with  which  he  was  charged  having  been  committed  before  its  passage,  and  we  do 
not  refer  to  it  for  any  such  purpose,  but  simply  as  throwing  light  upon  the  mean- 
ing of  the  previously  existing  statutes,  of  which  the  provisions  last  cited  are  a  mere 
condensation. 

The  claim  now  made  on  the  part  of  the  prosecution,  that  notwithstanding  the 
clear  and  harmonious  provisions  of  the  Revised  Statutes,  which  are  aptly  con- 
densed in  sections  4, 5  and  6  of  the  Penal  Code,  the  offense  for  which  the  aefendant 
was  tried  and  convicted,  an  offense  for  which  he  was  liable  to  punishment  by  im- 
prisonment in  a  State  prison  for  not  less  than  three  nor  more  than  ten  years,  and 
for  which  he  was  in  fact  sentenced  to  imprisonment  in  a  State  prison  at  hard  labor 
for  a  term  of  four  yeai*s,  was  a  simple  misdemeanor,  strikes  us  as  so  monstrous  that 
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we  should  not  have  deemed  it  justifiable  to  go  into  such  an  extended  discussion 
of  the  subject  were  it  not  that  the  conclusions  at  which  we  have  arrived  come  in 
conflict  with  a  decision  of  this  court  rendered  in  the  year  1861  in  the  case  of 
FoMttt  v.  Smithy  23  N.  Y.  252,  in  which  it  was  held  in  the  prevailing  opinion  of 
James,  J.,  that  the  offense  of  obtaining  goods,  etc.,  by  false  pretenses,  which  at 
common  law  was  a  mere  misdemeanor,  was  not  changed  by  the  Revised  Statutes 
into  a  felony.  That  decision  is  the  main  reliance  of  the  prosecution  to  support 
the  judgment  here  appealed  from.  Fassett  v.  Smith  was  a  civil  action  to  avoid  a 
satisfaction-piece  of  a  mortgage  and  restore  the  lien  of  tlie  mortgage  on  the  ground 
that  the  satisfaction-piece  had  been  obtained  by  fraud.  The  defendants  claimed 
to  be  honajide  subsequent  purchasers  or  incumbrances  of  the  mortgaged  premises 
for  value  without  notice  of  the  fraud.  It  was  conceded  in  the  prevailing  opinion 
that  if  the  fraud  amounted  to  a  felony  they  would  not  be  protected. 

Section  53  of  article  4,  title  3,  chapter  1,  part  4,  provided  that  *' every  person 
who,  with  intent  to  cheat  or  defraud  another,  shall  designedly,  by  color  of  any 
false  token  or  writing,  or  by  any  other  false  pretense,  obtain  the  signature  of  any 
person  to  any  written  instrument,  or  obtain  from  any  person  any  money,  personal 
property  or  valuable  thing,  upon  conviction  thereof  shall  be  punished  by  impris- 
onment in  a  State  prison  not  exceeding  three  years,  or  in  a  county  jail  not  exceed- 
ing one  year,  or  by  a  fine  not  exceeding  three  times  the  value  of  the  money, 
property,  or  thing  so  obtained,  or  both  such  fine  and  imprisonment. 

Section  54  provides  that  if  the  false  token  shall  be  a  negotiable  instrument  pur- 
porting to  have  been  issued  by  a  bank  not  in  existence,  the  punishment  shall  be 
imprisonment  in  a  State  prison  not  exceeding  seven  years. 

The  article  containing  these  provisions  comes  between  article  2,  which  treats  of 
forgery  and  counterfeiting,  and  article  4,  which  treats  of  robbery  and  embezzle- 
ment. 

The  head-note  to  the  case  of  Fassett  v.  Smith,  states  the  result  of  the  decision 
to  be  that  the  definition  of  the  term  '*  felony,"  in  the  Revised  Statutes,  has  not 
so  changed  the  common  law  as  to  prevent  a  purchaser  in  good  faith  and  for  value, 
obtaining  title  to  goods  which  the  original  vendee  procured  by  false  pretenses. 
If  this  is  the  extent  of  the  decision,  and  its  only  effect  is  to  protect  a  })ona  fide 
purchaser  of  goods  obtained  by  a  felony  of  the  description  referred  to,  the  de- 
cision has  no  particular  bearing  on  the  present  case  and  may  be  of  little  practical 
importance,  inasmuch  as  the  Penal  Code  (§  528)  now  makes  obtaining  goods  by 
false  pretenses,  larceny.  But  the  opinion  in  Fassett  v.  Smith  goes  further  and 
holds  that  section  30  does  not  assume  to  define  the  term  **  felony  "  except  when 
used  in  a  statute,  and  that  that  term  not  being  used  in  the  statute  relating  to  false 
pretenses,  the  common-law  character  of  the  crime  of  obtaining  goods,  etc.,  by 
false  pretenses  was  not  changed. 

This  interpretation  of  the  statute  is  at  variance  with  all  previous  decisions  on 
the  subject  m  criminal  and  other  prosecutions,  and  if  applied  to  criminal  cases 
■would  destroy  the  harmony  and  intelligibility  of  the  system  established  bv  the  Re- 
Tised  Statutes  as  has  already  been  shown.  Even  giving  to  the  definition  m  section 
80  the  restricted  meaning  attributed  to  it  by  the  learned  judge,  there  could  be 
DO  pbfigible  doubt  of  its  application  to  the  term  ^*  felony"  in  the  statutes,  before 
referred  to,  relating  to  the  offenses  of  aiding  a  prisoner  to  escape,  of  subjecting 
an  accessory  before  the  fact  to  the  same  punishment  as  a  principal  in  the  first 
degree,  suspending  the  civil  rights  of  one  sentenced  to  State  prison,  of  rendering 
one  convicted  of  the  offense  incompetent  as  a  witness,  etc.,  etc.,  etc.  Thus  for 
some  purposes  the  offense  would  have  to  be  treated  as  a  felony,  while  for  others 
it  would  not.  The  consequences  of  a  conviction  would  be  those  visited  upon  a 
conviction  for  a  felony,  while  the  indictment  for  trial  would  be  governed  by  the 
rules  applicable  to  misdemeanors,  and  it  might  be  competent,  under  the  provisions 
of  section  26,  article  6  of  the  Constitution,  to  make  the  offender  triable  in  a  court 
of  special  sessions  without  a  common  law  jury.  See  article  6,  section  26,  which 
is  as  follows: 

•*  Courts  of  special  sessions  shall  have  such  jurisdiction  of  offenses  of  the  grade 
of  misdemeanor  as  may  be  provided  by  law/'  People  v.  Dutcher^  83  N.  Y.  240  ; 
People  V.  FiuTi^  87  id.  583. 
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Prior  to  the  case  of  Fassett  v.  Smith,  the  decisions  were,  both  in  civil  and  crim- 
inal cases,  uniformly  in  accord  with  the  view  which  we  have  taken  as  to  the 
effect  of  the  statutory  definition  of  the  term  *'  felony/' 

In  Mowry  v.  Walsh,  8  Cow.  238,  which  was  decided  in  1828,  before  the  Revised 
Statutes  were  enacted,  it  had  been  held  that  one  who  had  obtained  goods  by  fraud, ' 
not  amounting  to  a  felony,  could  convey  a  good  title  to  a  hotia  fide  purchaser  for 
value,  though  it-was  conceded  that,  if  the  goods  were  obtained  by  a  felony,  no  title 
would  pass;  but  the  effort  of  the  original  vendor  was  to  establish  that  the  fraud 
by  which  the  goods  were  obtained  from  him  was  such  that  the  person  obtaining 
them  was  guilty  of  larceny.  The  fraud  consisted  of  a  forged  recommendation  and 
guaranty  and  amounted  only  to  a  false  pretense.  But  the  court,  Savage,  C.  J., 
delivering  the  opinion,  held  that  as  they  were  obtained  only  by  a  fraud,  which, 
at  that  time,  did  not  constitute  felony,  the  hma  fide  purchaser  from  the  fraudulent 
vendot  acquired  a  good  title.  But  in  the  subsequent  case  of  Andrews  v.  DieteHch 
14  Wend.  81,  decided  in  1835,  the  same  eminent  judge  delivered  the  opinion, 
holding  that  by  the  Revised  Statutes,  obtaining  goods  by  false  pretenses  was  made 
a  felony,  and  the  law  was,  therefore,  changed  from  what  it  was  when  Mowry  v. 
WaUh  was  decided,  and  he  held  that  no  title  passed  even  to  a,bonn  fide  purchaser 
from  one  who  had  obtained  the  goods  by  false  pretenses.  He  construed  section 
30  as  defining  what  constituted  a  felony,  and  held  that  as,  by  2  R.  S.  767,  §  53, 
every  person  obtaining  goods  by  false  pretenses  Was  liable  to  be  punished  by  im- 
prisonment in  the  State  prison,  he  was  guilty  of  a  felony,  and  that  the  courts 
were  )>ound  to  say  that  when  the  legislature  altered  the  law  as  to  what  consti- 
tuted a  felonious  taking,  they  intended  that  such  alteration  should  have  its  full 
effect  and  the  principle  should  be  extended  and  carried  out  in  all  its  ramifications. 

In  Peabody  v.  Feiiton,  8  Barb.  Ch.  451,  462,  decided  in  1848,  Chancellor  Wal- 
worth says:  ** There  can  be  no  doubt,  from  the  evidence  in  this  case,  that 
Fenton  obtained  the  mortgage  from  the  complainant  by  false  pretenses,  amounting 
not  only  to  a  gross  fraud,  but  also  to  a  felony  under  the  Revised  Statutes."  The 
doubt,  which  he  is  stated,  in  Fasseti  v.  Smith,  to  have  expressed,  was  not  as  to 
whether  the  false  pretenses  amounted  to  a  felony,  but  as  to  the  correctness  of  the 
holding  in  Andrews  v.  IXetericK  14  Wend.  36,  that  the  operation  of  the  Revised 
Statutes  in  making  such  frauds  felonies,  was  such  that  the  power  of  a  fraudulent 
vendee  of  goods  to  transfer  a  valid  title  to  a  bona  fide  purchaser  no  longer  existed, 
and  on  this  point  he  declined  to  express  an  opinion. 

In  Robinson  v.  Dauchy,  8  Barb.  20,  29,  the  court  treated  the  obtaining  of  goods 
by  false  pretenses  as  a  felony. 

In  People  v.  Van  Steenburgh,  1  Park.  Cr.  89,  it  was  held  that  an  offense  as  to 
which  there  was  a  discretion  in  the  court  to  punish  either  by  imprisonment  in 
the  State  prison  or  by  fine,  or  imprisonment  in  a  county  jail,  was  within  the 
statutory  aefinition  of  felony.  Accordingly  one  who,  without  design  to  effect 
death,  killed  a  human  being,  while  engaged  in  the  violation  of  an  act  punishable 
as  above,  was  held  to  have  oeen  engaged  in  the  commission  of  a  felony,  and  was 
on  that  ground  convicted  of  murdei,  and  sentenced  to  be  executed.  This  view 
of  the  law  was  approved  by  the  supreme  court,  to  whom  the  question  was  sub- 
mitted by  the  governor. 

In  S/uiy  V.  People,  22  N.  Y.  817,  it  was  held  that  one  who  had  been  convicted 
of  petit  larceny  as  a  first  offense,  was  a  competent  witness,  inasmuch  as  that  of- 
fense was  not  punishable  by  death  or  imprisonment  in  the  State  prison,  and  there- 
fore was  not  convicted  of  a  felony  within  the  definition  in  2  R.  S.  702,  §  30. 

In  People  v.  Park,  41  N.  Y.  21,  it  was  held  that  burglary  in  the  third  degree 
was  a  felony  under  Ihe  definition  in  2  R.  S.  702,  §  30,  being  punishable  by  impris- 
onment in  the  State  prison,  although  the  term  "  felony  "  is  not  used  in  the  statute 
defining  the  offense.  The  opinion  was  delivered  by  the  same  learned  judge  who 
delivered  the  opinion  in  Fassett  v.  Smith,  and  he  says  that  this  conclusion  is  not  in 
conflict  with  Fassett  v.  Smith,  but  he  reconciles  the  cases  by  placing  his  opinion 
upon  a  new  ground,  different  from  that  taken  in  23  N.  Y.,  and  in  the  later  case 
says  that  Fassett  v.  Smith  related  to  obtaining  goods  by  false  pretenses,  the  pun- 
ishment for  which  was  the  alternative.  State  prison,  county  jail  or  fine,  and  hence 
not  within  the  statutory  definition  of  felony. 
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This  last  ground  we  arc  quite  unable  to  adopt,  inasmuch  as  the  language  of 
section  80  is  that  the  term  '*  felony  "  shall  be  construed  to  mean  an  offense  for  which 
the  offender  is  liable  to  be  puAished  by  death  or  by  imprisonment  in  a  State  prison. 

It  is  not  confined  to  cases  in  which  he  must  be  so  punished.  The  maximum 
punishment  to  which  he  is  liable  to  be  subjected  is  the  test  by  which  the  degree 
of  the  crime  must  be  determined.     People  v.  Van  Steenburgh^  supra. 

In  the  case  now  before  us  there  is  no  alternative  of  punishment  by  imprisonment 
in  a  county  jail.  If  there  is  any  imprisonment,  it  must  be  in  a  State  prison, 
though  a  fine  may  be  substituted.  This  we  apprehend,  however,  is  not  very  im- 
portant 

In  People  v.  Bragle,  26  Hun,  878;  aflSrmed,  88  N.  Y.  586;  S.  C,  42  Am.  Rep. 
269.  the  offense  created  by  the  very  act  now  under  consideration  (Laws  of  1875, 
cliap.  19)  was  treated  as  a  felony,  though  the  point  was  not  expressly  decided. 
The  points  raised  were  of  no  importance  unless  the  offense  was  a  felony.  But  in 
overruling  them  the  court  did  not  intimate  any  doubt  as  to  the  grade  of  the  offense, 
and  overruled  them  on  other  grounds. 

The  case  of  Fussett  y/ Smithy  if  construed  as  holding  only  that  the  statutory 
change  which  converted  the  offense  of  obtaining  goods  by  false  pretenses  into  a 
felony  did  not  change  the  former  rules  of  law  in  respect  to  the  rights  of  a  bona 
fide  purchaser  of  goods  from  a  fraudulent  vendee,  need  not  be  further  discussed 
here.  Chief  Judge  Savaob.  in  Andrews  v.  Dieterich^  14  Wend.,  supra.vras  of  opinion 
that  the  statutory  change  in  the  grade  of  the  offense  should  be  carried  out  in  all 
its  ramifications.  Chancellor  Walworth  doubted  whether  that  was  a  correct 
view  of  the  legislative  intention  and  of  the  effect  of  the  statute,  and  even  now 
under  the  Penal  Code,  making  the  offense  larceny,  the  same  question  is  presented. 
We  do  not  propose  to  consider  it  here.  All  that  it  is  necessary  to  say  now  is,  that 
notwithstanding  the  views  expressed  in  the  prevailing  opinion  in  Fassettv.  Smith, 
we  are  of  opinion  that  under  the  Laws  of  1875^  chap.  19,  and  2  R.  8.  702,  §  80, 
the  offense  for  which  the  defendant  was  indicted  was  a  felony,  and,  for  the  reasons 
stated,  the  conviction  cannot  be  sustained. 

The  conceded  facts  being  such  that  under  the  present  indictment  no  conviction 
could  be  had,  it  seems  useless  to  direct  a  new  trial. 

Judgment  of  supreme  court  and  of  oyer  and  terminer  reversed. 

All  concur. 


Cayuga  Indiaits  RBsromo  in  Canada  «.  State  op  New  York. 

4nne  2,  1885. 

Ijcdians  —  Catuoa  Nations  —  Ankuitibs  under  Treaties  or  1789,  1795. 

The  annuities  promised  the  "  Cayuga  Nation  of  Indians,'/  under  the  treaties  of  1789. 
1795,  cannot  be  recovered  except  by  the  tribal  organization  as  a  nation,  and  no  individnal 
member  thereof  baa  any  interest  separate  from  tne  tribe. 

Mr,  Strong^  for  appellants.    Mr,  O'Brien,  attorney-general,  for  respondent. 

Danporth,  J.  This  proceeding  was  instituted  before  the  board  of  audit  in 
February,  1888,  and  afterward  by  statute  transferred  to  the  board  of  claims.  The 
facts  stated  were  substantially  the  same  as  those  in  Tlie  People,  ex  rel,  **  That 
portion  of  the  Cayuga  Nation  of  Indians  residing  in  Canada,  v.  7 he  Board  of  Com- 
missioners  of  the  Land  Office^  just  decided  by  this  court.  The  appellants  claimed 
to  recover  :  1,  $448,000  as  their  share  of  all  the  annuities  promised  by  the  State 
to  **  the  Cayuga  Nation  of  Indians  "  by  the  treaties  of  1789  and  1795  falling  due 
since  1810  ;  or.  2,  for  a  share  of  those  accruing  since  June  1,  1849;  or  failing  in 
that,  3.  for  a  share  of  the  annuities  accruing  since  June  1, 1877;  or  that  being  de- 
nied, then  4,  for  a  share  of  the  annuity  becoming  due  June  1, 1888,  and  thereafter 
forever  according  to  the  stipulations  of  those  treaties. 

The  boani  of  claims  had  no  choice.     They  rejected  the  whole  and  each  part  of 

the  claim,  and  among  many  serious  obstacles  in  the  way  of  a  recovery,  they  pointed 

out  one  so  obvious  aad  insurmountable  as  to  be  justified  without  argument.     The 

title  to  the  proceedings  indicates  that  whoever  the  claimants  are,  they  have  no 
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personal  nor  even  associate  character ;  they  assume  to  represent  no  one,  and  it  is 
not  pretended  that  they  are  authorized  by  statute  to  sue. 

If  we  look  b^low  the  title  we  find  the  cause  of  action  is  a  treaty  stipulation  be- 
tween **  the  State  of  New  York  "  and  **  the  Cayuga  Nation  of  Indians.**  Its  pur- 
pose was  the  acquisition  of  the  Indian  title  to  lands  within  this  State  by  the  pay- 
ment of  a  certain  sum  of  money  annually  to  that  nation.  It  concerned  on  one 
side  the  general  interests  of  the  State,  and  on  the  other  the  whole  body  of  the 
Cayuga  Nation.  Within  any  meaning  of  the  words,  therefore,  the  transaction 
was  public,  and  in  no  sense  private.  The  treaties  were  made  by  competent 
authority,  and  are  obligatory  upon  both  parties.  But  if  violated  by  either,  the 
other  contracting  party  can  alone  demand  satisfaction,  and  neither  a  citizen  of 
the  State,  nor  a  member  of  the  Indian  **  Nation,"  nor  any  portion  of  those  mem- 
bers, unless  recognized  by  the  State  as  such,  can  complain.  Same  Pla%ntiff$  v. 
Commissioners,  supra.  If,  as  the  learned  counsel  for  the  appellant  contends,  the 
relators  have  *^  neither  a  country  nor  a  government,  nor  independent  functions  or 
powers,'*  they  do  not  thereby  acquire  individual  or  general  rights.  If  they  have 
separated  from  their  tribe,  it  is  immaterial.  So  long  as  the  State  recognizes  the 
tribal  organization  as  existing  and  deals  with  it  as  a  nation,  the  courts  and  officers 
of  the  State  must  so  regard  it 

The  relators,  however,  still  claim  to  be  a  portion  of  the  nation,  and  so  admit 
its  actual  existence.  The  claim  they  put  forward  has  no  color  except  from  that 
fact,  nor  have  they  any  title  or  interest  separate  from  that  of  their  tribe.  If  the 
claim  exists  at  all,  it  is  not  a  private  one,  and  consequently  the  board  of  claims 
properly  dismissed  it.      Laws  of  1876,  chap.  444,  §  2. 

The  order  appealed  fiom  should  be  affirmed. 

All  concur;  Finch,  J.,  in  result. 


Pboflb,  ex  rel,  Collins,  v.  Spicer,  Comptroller. 
June  2,  1885. 

Makdamus — Bills  for  City  Advbrtibiko  —  Citt  ok  Trot —  Corativi  Lkgislatiom. 

A  fair  and  honest  claim  against  a  municipal  corporation  is  entitled  to  the  application  of 
the  same  rules  of  construction  which  would  obtain  in  the  case  of  a  similar  claim  a^lnsi 
an  indiyidual,  and  neither  should  be  subjected  to  a  strained  or  technical  interpretation  of 
the  law  for  the  purpose  of  defeating  them. 

The  charter  or  the  city  of  Troy  provides  as  follows : 

**  The  common  council  shall  designate  not  to  exceed  four  newspapers  having  the  largest 
circulation  m  the  city  in  which  the  city  advertising  shall  be  done  only  on  the  order  of  the 
common  council;"  on  March  11,  1879,  the  Troy  Observer  was  among  others  legally  desig- 
nated as  one  of  such  newspapers. 

The  relator  procured  a  mandamus  to  compel  the  comptroller  of  the  city  to  countersign 
two  bills  for  services  rendered  between  June  18,  1881,  and  June  5,  1888.  The  rendition  of 
the  services  was  not  disputed,  but  the  defense  was,  that  the  Troy  Obsener  was  ineligible 
for  the  legal  performance  of  such  work  after  February.  1880,  by  reason  of  not  nosseasing 
the  qualiDoation  of  membership  the  Associated  Press  required  by  chapter  80  of  the  Laws 
of  1880. 

In  October,  1881,  and  April,  1888,  the  common  council  again  designated  the  Observsr  as 
one  of  such  papers,  ignoring  the  provision  of  the  act  of  18^. 

Beid,  that  the  curative  acts  of  1881  and  1884  should  be  so  construed  as  to  support  the 
relators  claim. 

Leufis  E,  Oriffith,  for  appellant.      Wm.  <7.  Hockey  for  respondent. 

RuoBR,  C.  J.  This  is  a  proceeding  by  mandamtis  to  compel  the  comptrpller  of 
the  city  of  Troy  to  countersign  two  certain  bills  containing  items  of  account  accru- 
ing between  the  dates  of  June  13,  1881.  and  June  5,  1883,  for  advertising  and 
publishing  official  proceedings  and  notices  for  the  municipal  government  of  Troy, 
Dy  the  Troy  Observer. 

No  question  is  made  but  that  the  services  in  question  were  actually  pandered  by 
the  relator,  nor  but  that  the  city  of  Troy  had  the  benefit  of  them  in  the  perform- 
ance of  a  duty  imposed  upon  it  by  law.  It  is,  however  urged  as  a  defense  that 
the  Troy  Observer  was  ineligible  for  the  legal  performance  of  such  work  after 
February,  1880,  by  reason  of  not  possessing  the  qualification  of  membership  the 
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Associated  Press  required  by  chapter  30  of  the  Laws  of  that  year,  and  as  a  conse- 
quense  thereof,  that  the  performance  of  any  printing  required  to  be  done  by  an 
official  newspaper  after  that  period,  could  not  lawfully  be  performed  by  the  Troy 
Obierver,  Under  the  authority  of  the  city  charter  as  amended  by  section  8  of  chapter 
813  of  the  Laws  of  1873,  reading  as  follows:  ^*The  common  council  shall  desig- 
nate not  to  exceed  four  newspapers  having  the  largest  circulation  in  the  city,  in 
which  the  city  advertising  shall  be  done  only  on  the  order  of  the  common  council," 
on  March  11,  1879,  the  Troy  Observer  was  among  others  legally  designated  as 
one  of  such  newspapers. 

No  period  was  prescribed  by  the  law  or  by  the  act  of  appointment  as  appears 
bei-eiuyfor  the  termination  of  the  official  character  of  the  papers  designated,  and  the 
inference  must  be  that  it  was  intended  to  continue  until  legally  terminated  either 
by  some  provision  of  law,  the  act  of  the  appointing  power  naming  a  successor 
thereto,  or  by  a  repeal  of  the  authority  under  which  the  designated  paper  was 
acting. 

It  is  not  claimed  that  any  other  paper  has  at  any  time  been  legally  designated 
to  succeed  the  Troy  Observer  as  an  official  newspaper,  or  that  the  common  council 
Jiave  by  any  legal  act  attempted  to  terminate  its  official  existence.  The  claim  is 
that  by  virtue  of  section  4  of  chapter  80,  Laws  of  1880,  amending  section  3  of 
title  si,  chapter  598  of  Laws  of  1870,  and  providing  that  the  common  council 
shall,  on  the  second  Tuesday  of  March,  1880,  and  at  its  second  regular  meeting 
after  the  general  election  in  each  year,  designate  not  to  exceed  four  newspapers  pub- 
lished in  said  city  and  having  the  largest  circulation  within  the  corporate  limits,  and 
whose  proprietors,  or  firms  or  newspapers  shall  be  members  of  the  Associated  Press 
of  the  State  of  New  York,  in  which  all  municipal  advertisements,  etc.,  shall  be 
published,  and  which  shall  tiiereupon  be  known  as  official  newspapers,  the  official 
existence  of  the  Troy  Observer  was  terminated  and  publications  made  in  it  there- 
after were  unauthorized  and  did  not  create  a  legal  liability  on  the  part  of  the 
city  therefor. 

In  the  absence  of  legislative  interpretation  implied  from  confirmatory  statutes 
subsequently  passed  there  would  seem  to  be  some  doubt  whether  the  act  of  1880 
would  of  its  own  force  terminate  the  official  existence  of  the  papers  theretofore 
named ;  but  in  view  of  the  effect  of  such  legislation  we  do  not  think  it  profitable 
or  necessary  to  discuss  that  question.  The  question  presented  depends  mainly 
upon  the  construction  to  be  given  to  chapter  819,  Laws  of  1884,  and  incidentally 
to  that  of  chapter  144  of  1881,  and  while  not  entirely  free  from  doubt  we  think 
considerations  of  justice  favor  such  an  interpretation  as  will  support  the  relator's 
demand.  The  claim  seems  to  be  a  meritorious  one,  and  its  collection  should  not 
be  defeated  unless  some  insuperable  objection  exists  to  its  enforcement.  A  fair 
and  honest  claim  against  a  municipal  corporation  is  entitled  to  the  application  of 
the  same  rules  of  construction  which  would  obtain  in  the  case  of  a  similar  claim 
against  an  individual,  and  neither  should  be  subjected  to  a  strained  or  technical 
interpretation  of  the  law  for  the  purpose  of  defeating  them. 

The  papers  on  the  appeal  show  that  on  March  11,  1879,  the  common  council 
duly  appointed  four  newspapers,  viz.,  the  Troy  TinieSy  Troy  Press^  Northern  Budget 
and  Troy  Observer  as  official  newspapers  for  the  city.  No  successful  attempt  was 
made  after  the  enactment  of  chapter  30  of  the  Laws  of  1880,  to  comply  with  the 
provision  of  that  act  requiring  a  new  designation  of  papers  of  prescribed  quali- 
fications until  the  7th  day  of  October,  1881,  when  the  same  papers  were  again 
designated  by  the  common  council  to  act  as  the  official  newspapers  of  the  city. 
It  is  not  disputed  but  that  the  Observer  was  iueli^ble  to  appointment  under  the 
Jaw  of  1880  as  not  having  the  qualification  of  being  a  member  of  the  Associated 
Press.  Notwithstanding  this  fact,  that  paper,  both  before  and  after  the  7th 
October,  1881,  was  employed  by  the  city  officers  to  publish  official  notices  and 
advertisements,  and  continued  to  perform  this  duty  down  to  the  5th  day  of  June, 
1883.  Again  on  the  5th  day  of  April,  1883,  the  common  council  attempted  to 
name  official  papers  for  the  city,  and  by  a  vote  of  a  majority  of  its  members  desig- 
nated the  Troy  Times^  Standard^  Telegram  and  Observer  as  such  papers. 

It  is  claimed,  on  the  part  of  the  defendant,  that  neither  the  Standard  nor  the 
Observer  possessed  the  legal  qualifications  to  entitle  them  to  be  named  by  the 


Digitized  by  LjOOQ  IC 


84  The  Eastern  Rbpobteb.  [N.  Y. 

common  council,  and  this  fact  may  be  assumed  as  established  by  the  case.  As 
may  be  supposed,  controversies  soon  arose  over  the  validity  of  the  publication  of 
illegal  notices  in  the  papers  named,  and  over  the  claiiiis  of  such  papers  to  com- 
pensation for  such  services,  owing  to  the  omission  by  the  common  council  to  make 
any  designation  after  February,  1880,  and  to  the  lack  of  statutory  qualifications 
possessed  by  some  of  the  papers  printing  the  municipal  proceedings  and  notices. 
To  determine  these  controversies  the  legislature  on  Apnl  25,  1881,  passed  chap- 
ter 144  of  the  laws  of  that  year.  This  act  in  terms  assumed  to  validate  the  pub- 
lication of  all  municipal  advertisements,  notices  and  proceedings  printed  in  the 
four  newspapers  previously  designated  by  the  common  council  as  official  news- 
papers, and  directed  the  payment  of  the  claims  of  said  four  newspapers  for  such 
prmting  and  services  upon  proof  that  they  had  been  rendered  upon  the  direction 
or  authority  of  the  proper  officers  of  the  city  government.  This  act  was  in  terms 
retroactive  in  its  effect  and  was  intended  to  be  so  by  its  authors.  The  claims 
arising  previous  to  its  passage  have  all  been  settled  in  accordance  with  its  terms. 
The  act,  however,  assumed  to  lay  down  no  rule  for  the  future,  and  left  the  door 
wide  open  for  a  new  crop  of  controversies  and  claims  to  spring  up  out  of  the 
neglect  of  the  common  council  to  obey  the  requirements  of  the  act  of  1880.  In 
the  spring  of  1883,  application  seems  to  have  been  made  for  legislation  to  remedy 
the  evils  growing  out  of. the  continued  disobedience  of  their  duty  by  the  common 
council.  The  act  of  April  26,  1888  (chap.  819),  was  the  result.  By  its  title  it 
professed  to  be  ''An  act  to  legalize  and  confirm  the  printing  and  publication  of 
municipal  advertisements,  official  notices,  and  the  common  council  proceedings 
of  the  city  of  Troy,  in  certain  newspapers  in  the  city  of  Troy,  and  to  audit  and 
pay  claims  in  connection  therewith."  It  will  be  seen  that  the  title  refers  only  to 
passed  transactions  and  existing  claims,  and  its  principal  object  and  design  obvi- 
ously was  to  settle  and  legalize  x)ending  controversies  and  existing  legal  embar- 
rassments. Its  first  section  assumes  the  legal  existence  of  four  official  newspapers 
in  the  city  of  Troy  up  to  April  25,  1881,  the  date  of  the  passage  of  the  confirma- 
tory act,  and  by  necessary  implication  confirms  the  official  status  of  the  Troy 
Observer  to  that  date.  It  then  proceeds  to  confirm  the  legality  of  all  subsequent 
publications  of  official  notices,  etc.,  in  such  official  newspapers  up  to  the  7th  day 
of  October,  1881,  and  authorizes  the  payment  of  the  claims  of  said  newspapers 
for  compensation  for  such  services.  Section  2  is  in  this  language ;  **  Whenever 
the  common  council  shall  neglect  or  fail  to  designate  official  papers  in  and  for  the 
said  city  of  Troy,  at  the  time  and  in  the  manner  provided  by  law,  then,  and  in 
such  case,  the  newspapers  appointed  and  designated  as  official  papers  for  said  city 
at  the  last  preceding  designation  shall  hold  over  and  continue  to  act  as  the  officiid 
newspapers  of  said  city  until  such  common  council  shall  designate  their  suc- 
cessors m  accordance  with  the  provisions  of  law,  and  shall  be  paid  for  the  services 
rendered  as  such  official  newspapers  as  other  claims  against  said  city  are  audited 
and  paid."  We  think  the  plain  intent  of  this  act  was  to  furnish  a  rule  by  which 
all  pending  or  future  controversies  arising  out  of  claims  for  printing  public  notices 
in  said  city,  growing  out  of  any  neglect  of  the  common  council  to  perform  its 
duty  of  making  designations,  should  be  settled  and  discharged.  All  publications 
by  whomsoever  made  previous  to  October  7,  1881,  when  the  common  council 
first  attempted  to  comply  with  the  requirements  of  the  act  of  1880,  stood  sub- 
ptantially  upon  the  same  footing,  and  were  supposed  to  require  express  validation 
in  order  to  I'ender  any  of  their  publications  lawful  and  received  it  in  the  first  section 
of  this  act,  after  that  time  a  portion  of  the  newspapers,  authorized  to  be  desig- 
nated by  the  common  council,  stood  upon  a  different  footing  and  were  supposed 
not  to  be  so  named,  and  the  second  section  of  the* act  seems  to  have  been  passed, 
for  the  purpose  of  providing  for  such  a  contingency.  The  distinction  existing 
b<?tween  the  condition  of  affairs  before  and  after  October  7,  1881,  repels  any  in- 
ference which  might  otherwise  be  drawn  from  the  express  and  limited  confirma- 
tion provided  by  the  first  section  of  the  act,  that  the  legislature  did  not  intend  to 
legalize  the  publication  of  any  other  municipal  notices  and  proceedings.  The  in- 
tention of  the  act  when  construed  in  the  light  of  surrounding  circumstances  seems 
to  have  been  to  provide  a  scheme  for  the  settlenaent  of  all  existing  controversies 
by  affirmative  confirmation,  as  to  some,  and  the  establishment  of  a  rule  by  which 
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other  claims  growing  out  of  a  different  state  of  facts  miglit  be  determined.  Any 
other  constniction  would  leave  the  existing  controversies  for  a  period  of  time  un- 
settled, and  deny  the  relator  compensation  for  his  services  after  October  7,  1881, 
while  allowing  it  before  that  time  without  any  apparent  equitable  reason  for  such  a 
distinction.  The  assumption  in  the  first  section  of  tlie  effect  of  the  confirmatory 
act  of  1881,  in  making  the  0&8«rr^  an  official  newspaper,  and  the  further  confirma- 
tion of  that  character  by  the  act  of  1883,  considered  in  connection  with  other  pro- 
visions, was  equivalent  to  a  legal  designation  of  that  paper  by  the  common  coun- 
cil, and  authorized  the  publication  in  such  paper  of  legal  notices  until  a  termination 
of  its  ofiScial  existence  by  some  subsequent  affirmative  act  of  the  common  council. 

The  conclusion  of  the  general  term  that  after  the  passage  of  the  act  of  1888,  the 
Chserver  held  over  and  continued  its  character  as  an  ofiicial  newspaper  seems  to 
be  inconsistent  with  the  idea  that  such  character  had  previously  been,  in  fact, 
terminated.  The  words  **to  hold  over  and  continue "  used  in  the  act  imply  a 
continuance  of  an  existing  term,  and  are  at  war  with  the  idea  that  the  official 
existence  had  previously  expired.  Tlie  effect  ascribed  to  this  act  in  endowing  the 
(Hfierver  with  an  official  character  after  its  passage  by  virtue  of  a  hold-over  clause 
wouM  seem  by  relation  to  legalize  its  intermediate  official  existence.  This  act 
like  all  other  statutes  should  be  so  construed  as  to  give  effect  to  the  intention  of 
the  law-makers,  and  if  its  plain  meaning  requires  that  it  should  l>c  given  a  retroact- 
ive effect,  and  neither  vested  rights,  existing  contracts,  or  causes  of  action  are 
thereby  destroyed,  no  reason  or  rules  of  construction  prohibit  it.  The  generid 
rule  which,  in  the  absence  of  express  language,  authoiizing  retroaction,  requii*es  a 
statute  to  be  so  construed  as  to  have  a  prospective  effect  only,  is  not,  except  as  to 
a  certain  class  of  statutes,  an  infiexible  one.  It  is  said  in  1  Kent^s  Com.  455,  that 
'*this  doctrine  is  not  understood  to  apply  to  remedial  statutes  which  may  be  of  a 
retrospective  nature,  provided  they  do  not  impair  contracts  or  disturb  absolute 
vested  rights,  and  onl^  go  to  confirm  rights  already  existing  and  in  furtherance 
of  the  remedy,  by  cunng  defects  and  adding  to  the  means  of  enforcing  existing 
obligations.''  Legislation  of  this  character  is  of  frequent  occurrence  in  this  State, 
and  when  restrained  within  proper  limits,  is  of  great  public  benefit  and  convenience. 
When  the  plain  object  and  design  of  a  statute  seems  to  be  to  obviate  controver- 
sies between  innocent  parties  arising  out  of  defective  legislation,  or  the  negligent 
or  improper  conduct  of  public  officers,  it  would  seem  to  be  the  plain  duty  of  a 
court  as  well  as  the  requirement  of  a  wise  public  policy  to  adopt  such  a  construc- 
tion, if  not  inconsistent  with  ita  terms,  as  will  accomplish  the  purpose  of  the  act 
For  the  purpose  of  discovering  the  intent  of  the  legislature,  not  only  the  language 
of  the  statute  may  be  resorted  to,  but  also  the  circumstances  which  occasioned  its 
enactment,  and  the  object  professed  in  its  title. 

And  if  by  these  aids  the  intent  of  the  act  can  be  clearly  ascertained,  effect  may  be 
given  to  such  intent  although  no  retrospective  words  are  contained  in  the  law. 
Fe&plev,  Ifo/yn^itta,  40  N.  Y.  118;  People  v.  Supervisors  of  Columbia  Co.,  43  id. 
182;  Ayers  v.  Lawrenety  69  id.  196;  People,  ex  reL  Witherbee,  v.  Supervisors,  70  id. 
286;  Cook  v.  Wood,  71  id.  871;  People,  ex  rel,  v.  Davenport,  91  id.  585;  Danks  v. 
Quaekenhush,  8  Denio,  594.  Resort  to  these  sources  of  information  seems  to  us  to 
indicate  the  intention  which  we  have  referred  to  on  the  part  of  the  law-making 
power.  To  hold  otherwise  would  require  us  to  disregard  the  avowed  declaration 
of  its  object  embraced  in  the  title  and  limit  its  remedial  provisions  to  a  compara- 
tively insignificant  portion  of  time  when  the  necessity  of  the  law  covered  a  long 
period,  and  the  expressed  opinion  of  the  law-makers  indicated  the  need  of  com- 
prehensive legislative  relief.  The  terms  employed  in  the  acts  of  1881  and  1888  in 
theur  subject-matter  authorized  the  presumption  that  the  legislature  had  knowl- 
edge of  the  public  and  notcnrious  facts  and  circumstances  surrounding  the  situa- 
tion which  called  for  their  action  in  the  premises.    Brown  v.  Mayor,  63  N.  Y.  244. 

The  conclusion  we  have  reached  on  the  principal  question  in  the  case  renders 
an  examination  of  the  question  as  to  the  necessity  of  an  approval  by  the  mayor  of 
the  audit  of  the  common  council  unnecessary. 

The  judgment  of  the  general  term,  so  far  as  it  modifies  that  of  the  special  term^ 
should  be  reversed,  and  that  of  the  special  term  affirmed,  with  costs. 

All  concur. 
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Hegekich,  Administratrix,  v.  Kbddib,  Executor.* 

Jane  9»  1885. 

Action  —  Nbolioent  Killino^Doks  not  Survivb  against  Rbprbsbntatitb  op  Weono-dobb. 
A  cause  of  action  siyen  hj  statute  to  the  personal  representatives  of  a  deceased  person, 
to  recover  damages  for  the  negligent  killing  of  such  person,  does  not  survive  the  de^h  of 
the  wrong-doer.     Yertore  v.  Wuwald,  16  How.  Pr.  8,  overruled. 

Appeal  from  judgment  of  general  term,  first  department,  reversing  a  judgment 
of  the  special  term,  entered  upon  an  order  sustaining  a  demurrer  to  the  complaint. 

John  L.  Lindsay^  for  appellant.     Qeo,  F.  N.  Baldwin^  for  respondent. 

RnoBR,  C.  J.  A  brief  reference  to  some  of  the  elementary  principles  apply- 
ing to  civil  actions  will  serve  the  purpose  at  least  of  defining  the  terms  used  and 
the  modifications  introduced  into  the  law  by  the  statutes  hereinafter  referred  to. 
Such  actions  were  primarily  divided  into  two  classes,  distinguished  as  actions  ex 
contractu  and  ex  delicto.  The  actions  known  as  detinue,  trespass,  trespass  on  the 
case,  and  replevin  were  those  used  in  causes  of  action  arising  from  torts  and  were 
described  as  actions  ex  delicto.  Trespass  on  the  case  was  the  appropriate  form  of 
remedy  for  all  injuries  to  person  or  property  which  did  not  fall  within  the  com- 
pass of  the  other  forms  of  action.  3  Stephens*  Com.  449.  At  common  law  originally 
all  actions  arising  ex  delicto  died  with  the  person  by  whom,  or  to  whom  the  wrong 
was^one.  Thus,  when  the  action  was  founded  on  any  malfeasance  or  misfeasance, 
was  a  tort,  or  arose  ex  delicto^  such  as  trespass  for  taking  goods,  etc.,  trover,  false 
imprisonment,  assault  and  battery,  slander,  deceit,  diverting  a  water-course,  ob- 
structing lights,  escape,  and  many  other  cases  of  the  like  kind  where  the  declara- 
tion imputes  a  tort  done  either  to  the  person  or  property  of  another,  and  the  plea 
must  be  **not  guilty, "the  rule  was  *^<ictio  personalis  moritur  cum  persona.'^'*  1 
Williams  Exrs.  668.  It  was,  however,  held  in  Hamhly  v.  Scotty  Cowper,  871, 
Lord  Mansfield  delivering  the  opinion,  that  "If  it  is  a  sort  of  injury  by  which  the 
offender,  acquires  no  gain  to  himself  at  the  expense  of  the  sufferer,  as  beating  or 
imprisoning  a  man,  etc.,  then  the  person  injured  has  only  a  reparation  for  the  de- 
lictumy  in  damages  to  be  assessed  by  a  jury.  But  when  beside  the  crime  property 
is  acquired  which  benefits  the  testator,  then  an  action  for  the  value  of  the  prop- 
erty shall  survive  against  the  executor."  **  So  far  as  the  tort  itself  goes  an  exec- 
utor shall  not  be  liable,  and,  therefore,  it  is  that  all  public  and  private  crimes 
die  with  the  offender,  and  the  executor  is  not  chargeable;  but  so  far  as  the  act  of 
the  offender  is  beneficial,  his  assets  ought  to  be  answerable,  and  his  executor, 
therefore,  shall  be  charged."  By  the  statute  of  4  Edward  III,  chapter  7,  actions 
**  de  bonis  asportatis^^''  were  given  to  the  executors  of  a  deceased  person,  for  per- 
sonal property  taken  from  their  testator  and  carried  away,  but  for  all  other  causes 
of  action  arising  out  of  wrongs  done  either  to  the  person  or  property,  the  rule  of 
*^  actio  personalis  moritur  cum  p^r*(m«  "  applied.  1  Williams  Exrs.  672.  Under 
the  clause  of  the  Constitution  making  the  rules  of  the  common  law  the  law  of  the 
State,  it  must  be  held  that  these  rules  still  determine  the  survivability  of  actions 
for  torts,  except  where  the  law  has  been  specially  modified  or  changed  by  statute. 

It  had  been  held  in  this  State  prior  to  the  enactment  of  the  Revised  Statutes,  that 
an  action  against  the  representatives  of  a  postmaster  for  money  feloniously  ab- 
stracted from  a  letter  by  his  clerk  did  not  survive,  Franklin  v.  Zow,  1  Johns.  402, 
and  against  a  sheriff's  representative  for  an  escape  occurring  during  his  life-time, 
Ma/rtin  v.  Bradley,  1  Cai.  124,  did  not  lie  against  such  representatives.  In  the 
case  of  People  v.  Oibhs,  9  Wend.  29,  decided  in  1832,  it  was  held  that  an  action 
against  the  executors  of  a  sheriff  for  the  default  of  his  deputy  in  returning  pro- 
cess, notwithstanding  an  action  in  assumpsit  for  money  had  and  received,  was  by 
statute  authorized  therefor,  did  not  lie,  inasmuch  as  the  cause  of  action  was 
founded  in  tort. 

As  no  reference  is  made  in  this  case  to  the  Revised  Statutes,  it  is  inferred  that 
it  arose  previous  to  their  enactment,  although  the  case  does  not  disclose  that  fact 
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Still  the  date  of  the  trinl,  November,  1880,  would  not  necessarily  lead  to  such  an 
inference.  The  Revised  Laws,  Vol  1,  p.  311,  had,  therefore,  enlarged  the  scope  of 
the  statute  of  4  Edw.  Ill,  and  provided  for  actions  by  and  against  executors  and  ad- 
ministrators for  property  taken  and  converted  by  the  testator  or  intestate  during 
his  life-time.  Under  this  condition  of  the  law,  the  provisions  of  the  Revised  Statutes 
were  enacted  in  1828,  and  C(mtain  the  rule  by  which  this  controversy  must  be  de- 
termined. Section  1  reads  as  follows:  **For  wrongs  done  to  the  property,  rights 
or  interests  of  another,  for  which  an  action  might  be  maintained  against  the  wrong- 
doer, such  action  may  be  brought  by  the  person  injured^  or  after  his  death,  by  his 
executors  or  administrators  against  such  wrong-doer,  and  after  his  death,  against 
his  executors  or  administrators  in  the  same  manner  and  with  the  like  effect  in  all 
respects  as  actions  founded  upon  contract."  Section  2.  ^*  But  the  preceding  sec- 
tion shall  not  extend  to  actions  for  slander,  for  libel,  or  to  actions  of  assault  and 
battery  or  false  imprisonment,  nor  to  action^  on  the  case  for  injuries  to  the  person 
of  the  plaintiff,  or  to  the  person  of  the  testator  or  intestate  of  any  executor  or 
administrator.^^  It  cannot  be  successfully  claimed  that  the  language,  *' actions 
on  the  case  for  injuries  to  the  person  "  up  to  this  time  did  not  include,  according 
to  the  universal  classifications,  all  actions  without  regard  to  the  person  or  persons 
to  whom  they  accrued,  which  had  as  their  cause,  or  were  founded  upon  injuries 
to  the  person  of  another  arising  from  the  negligent  or  careless  conduct  of  a  wrong- 
doer. It  must  also,  upon  well-settled  principles  of  construction,  be  conceded 
that  these  terms  were  used  by  the  law-makers  according  to  their  legal  and  well- 
understood  signification  at  the  time  of  their  employment.  If  the  language  of  the 
statute  applicable  to  this  case  be  collocated  and  read  according  to  its  plain  mean- 
ing and  intent,  the  following  sentence  would  seem  to  be  the  result :  Actions  by 
and  against  executors  and  administrators  for  wrongs  done  to  the  property,  rights 
or  interests  of  their  intestate  or  testator,  are  hereby  authorized,  but  so  far  as  such 
wrongs  have  heretofore  been  remediable  by  actions  on  the  case  for  injuries  to  the 
person  of  the  plaintiff,  or  to  the  person  of  the  intestate,  or  testator  of  any  execu- 
tor or  administrator,  they  shall  not  survive  the  death  of  the  person  to  whom  or  by 
whom  the  wrong  is  done.  The  wrongs  referred  to  in  these  sections  are  such  only 
as  are  committed  upon  the  **  property,  rights  or  interests  "  of  the  testator  or  intes- 
tate, and  to  a  cause  of  action  for  which  the  executors  and  administrators  acquire 
a  derivative  title  above.  The  whole  scope  and  design  of  the  statute  is  to  extend  a 
remedy  already  accrued  to  the  representatives  of  a  deceased  party,  and  provide 
for  the  survival  only  of  an  existing  cause  of  action. 

Among  the  questions  which  have  arisen  over  the  construction  of  these  sections, 
the  most  prominent  are  probably  those  relating  to  the  signification  of  the  words 
**  property,  rights  or  interests,"  as  used  in  the  first  section,  and  the  effect  of  the 
enumeration  in  the  second  section  of  certain  specific  actions  as  being  excepted 
from  the  operation  of  the  prior  section.  It  is  inferable  from  the  opinions  ex- 
pressed in  Haight  v.  Hayt^  19  N.  Y.  464,  that  the  court  supposed  that  the  words 
**  property,  rights  or  interests  *'  as  used  in  the  statute  covered  and  included  all  in- 
juries tortiously  inflicted  by  one  person  to  the  detriment  of  another,  whether 
affecting  his  person  or  property,  and  also  that  the  mention  of  certain  actions  in 
the  second  section  mamfested  an  intention  on  the  part  of  the  law-makers  to  ex- 
empt all  others  founded  on  tort  from  abatement  by  death.  The  views  expressed 
on  those  questions  seem  to  have  been  unnecessary,  as  the  action  there  was  for  a 
fraudulent  representation  with  respect  to  incumbrances  whereby  a  purchaser  of 
land  at  a  public  sale  was  induced  and  the  purchaser  was  compelled  to  pay  an  in- 
cumbrance which  he  was  led  to  believe  aid  not  exist.  The  injury  thus  seems 
clearly  to  have  .been  one  to  rights  of  property  alone,  and  was  saved  from  abate- 
ment by  the  first  section  of  the  statute.  The  language  and  structure  of  these  sec- 
tions would  seem  to  repel  the  idea  that  the  exemptions  provided  by  the  second 
section,  were  intended  to  authorize  the  survival  of  all  other  actions  for  torts.  In 
the  view  implied  by  the  language  used  in  that  case,  the  first  section  would  be 
quite  unnecessary,  as  any  provision  specifying  the  classes  of  actions  which  did 
survive  would  be  superfiuous  if  conjoined  with  one  enumerating  all  actions  not 
surviving.  Such  a  construction  gives  the  first  section  no  office  to  perform,  and 
tbe  courts  have  practically  rejected  this  interi)retation  in  numerous  cases,  holding 
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that  causes  of  action  abated  by  death,  which  were  not  named  in  the  second  sec- 
tion. Thus  it  has  been  held  that  a  cause  of  action  by  a  master  for  the  seduction 
of  his  servant  does  not  survive,  People^  ex  rel.  Tioga  Com,  PUaSy  19  Wend.  78 ;  or 
for  a  fraudulent  representation  by  a  third  person  in  reliance  upon  which  credit  is 
given  to  an  irresponsible  person,  Zabriskie  v.  Smithy  13  N.  Y.  822;  or  for  a  breach 
of  a  promise  to  marry,  Wada  v.  Kalbjleisch,  58  id.  286;  8.  C,  17  Am.  Hep.  250; 
or  for  damages  occasioned  by  the  negligent  killing  of  another,  Wl^itfbrd  v.  Panama 
B.  R.  Co.y  23  id.  465 ;  or  for  a  penalty  incurred  by  trustees  under  the  general 
manufacturing  act,  Stokes  y,  Sticknei/,  96  id.  823;  and  for  fraud  in  inducing  one 
to  marry  an  other.     Price  v.  Price,  75  id.  244 ;  S.  C,  31  Am.  Rep.  463. 

The  provisions  in  question  obviously  created  a  great  change  in  the  law,  and  ap- 
plied to  a  numerous  class  of  cases  which  had  not  before  been  held  to  survive. 
Thus  it  enlarged  the  rights  created  by  the  act  of  4th  Edward  III,  so  as  to  include 
actions  for  trespass  de  bonis  asporiatis  against  representatives  as  well  as  by  them, 
and  removed  the  limitation  which  authorized  other  actions  for  wrongs  against 
representatives  only  when  the  estate  of  their  testator  or  intestate  was  benefited 
by  the  act  complained  of.  The  change  is  illustrated  by  the  case  of  Beniamin^a 
Exr$,  V.  Smith,  17  Wend,  208,  where  it  was  held  that  the  cause  of  action  ac- 
cruing to  a  party  against  a  sheriff  for  a  false  return  did  not  abate  by  the  plaintifTs 
death.  This  had  previously  been  held  otherwise.  People  v.  Oihbs,  supra.  In  the 
People  v.  Tiogdfiam,  Pleas,  19  Wend.  78,  it  was  held  that  such  actions  alone  as  sur- 
vived to  executors  and  administrators  were  assignable,  and  that  a  cause  of  action 
by  a  master  for  the  seduction  of  his  servant  was  not  assignable. 

Although  this  action  is  based  upon  the  theory  of  a  loss  of  service  by  the  master, 
it  must  inferentially  have  been  determined  that  it  did  not  affect  the  property, 
rights  or  interests  of  the  master  in  such  manner  as  to  cause  the  right  of  action  to 
survive.  Groveb,  J.,  in  Haight  v.  Uayt^  said  **  that  the  statute  had  changed  the 
law  so  far  as  property  or  relative  rights  are  affected  by  the  wrongful  act."  Judge 
Rap ALLO  has  said  that  *Hhe  rights  and  interests  for  tortious  injuries  to  which 
this  statute  preserves  the  right  of  action  have  frequently  been  considered,  and  it 
is  generally  conceded  that  they  must  be  pecuniary  rights  or  interests  by  injuries 
to  which  the  estate  of  the  deceased  is  dismissed."  Cregin  v.  B.  C.  R,  R,  Co,,  75 
N.  y.  194;  8.  C,  31  Am.  Rep.  459. 

Reference  to  the  law  as  it  stood  previous  to  the  revision  (and  the  application  of 
the  rule  of  construction  embodied  in  the  maxim  of  noscitur  a  sodis)  would  seem  to 
require  such  an  interpretation  of  the  words  **  property,  rights  or  interests  "  as 
shall  confine  their  application  to  injuries  to  property  rights  only  and  such  as  had 
been  theretofore  enforceable  by  the  deceased.  It  is  stated  in  1  Williams  Exrs., 
677,  *'  that  no  action  is  maintainable  by  the  executor  or  administrator  upon  an 
implied  express  promise  to  the  deceased  when  the  damage  consisted  entirely  in 
the  personal  suffering  of  the  deceased  without  any  injury  to  his  personal  estate.** 
Chamberlain  v.  WiUiamson,  2  M.  &  8.  408,  is  citea  in  support  of  this  proposition. 
In  that  case  Lord  ELLSNBORoi^on  said :  ^^  Executors  and  administrators  are  the  rep- 
resentatives of  the  personal  property — that  is  the  debts  and  goods  of  the  deceased  — 
but  not  of  their  wrongs  except  when  those  wrongs  operate  to  the  temporal  in- 
jury of  their  personal  estate."  Accordingly  it  was  there  held  *'  that  an  executor 
or  administrator  cannot  have  an  action  for  a  breach  of  promise  of  marriage  to 
the  deceased  when  no  special  damage  to  the  personal  estate  can  be  stated  on  the 
record.  So  with  respect  to  injuries  affecting  the  life  and  health  of  the  deceased, 
all  such  as  arise  out  of  the  unskillfulness  of  medical  practitioners,  the  imprison- 
ment of  the  party  brought  on  by  the  negligence  of  his  attorney ;  such  cases  being 
in  substance  actions  for  injuries  to  the  person.*' 

This  view  of  the  law  was  approved  in  a  similar  case  in  this  court.  Wade 
V.  Kalbfleisch,  supra.  It  was  said  in  People  v.  Tioga  Com.  Pleas^  supra,  by 
CowEN,  J.,  that  *'the  cases  in  respect  to  executors  and  insolvent  assignees, 
and  the  like,  certainly  go  very  far  to  direct  what  we  are  to  consider  matter  of 
property  or  estate  so  far  that  it  can  be  touched  by  a  contract  and  made  a  subject 
of  transfer  between  parties  in  any  way  at  law  or  in  equity."  If  the  right  be  not 
so  entirely  personal  that  a  man  cannot  by  any  contract  place  it  beyond  his  con- 
trol, it  is  assignable  under  the  statutes  of  insolvency  or  will  on  his  death  pass  to 
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his  executors.  The  reason  is  hecause  it  makes  a  part  of  his  estate ;  it  is  matter 
of  property,  and  as  snch  it  is  in  its  nature  assignable.  On  the  contrary,  if  it  be 
strictly  personal  it  is  beyond  the  reach  of  contract.  In  the  same  sense  we  say  of 
many  rights,  they  are  inalienable.  No  one  would  pretend  that  a  man^s  person 
coula  be  specifically  affected  by  contract,  though  he  should  bind  himself  by  in- 
denture, equity  could  not  enforce  the  agreement.  Mary  Clark's  Case,  1  Blackf. 
122.  **  So  of  a  man's  absolute  personal  rights  in  general,  as  his  claim  to  safety 
from  violence,  and  his  relative  rights  as  a  husband,  a  father,  a  master,  a  trustee, 
etc.''  This  case  was  approved  in  McKee  v.  Judd^  12  N.  Y.  622,  and  it  was  there 
said  by  Groyer,  J.,  that  '' demands  arising  from  injuries  strictly  personal, 
whether  arising  upon  tort  or  contract,  are  not  assignable,  but  that  all  others  are," 
In  Qreen  v.  Hudson  River  R,  Co.^  28  Barb.  9,  approved  in  Whit/ord  v.  Panama 
R,  R^  supra^  it  was  held  that  the  husband  at  common  law  could  not  maintam  an 
action  for  negligence  causing  the  death  of  his  wife,  and  that  continued  to  be  the 
law  in  the  State  until  the  act  of  1847  was  amended  by.  chapter  78  of  the  Laws  of 
1870.  It  was  said  by  Judge  Denio,  in  Whit/ord  v.  Panama  R.  R.  Co.,  sitpra,  **  It 
has  never  been  suggested,  so  far  as  I  know^,  that  the  personal  representatives  of  a 
deceased  person  could,  at  the  common  law,  sustain  an  action  on  account  of  the 
wrongful  act  of  another  which  caused  the  death  of  the  person  whose  estate  they 
represent."  It  would  seem  unnecessary  to  cite  additional  authorities  to  the  ef- 
fect that  as  the  law  stood  at  the  adoption  of  the  statute,  neither  a  husband  or 
wife  had  such  an  interest  in  the  life  and  services  of  their  respective  consorts  as 
subjected  a  person  through  whose  negligent  act  it  was  taken  to  the  charge  of  in- 
juring any  property  rights  possessed  by  either  husband  or  wife. 

From  the  same  review  it  is  quite  evident  that  the  authors  of  the  statute  intended 
explicitly  to  provide  for  the  abatement  of  causes  of  action  for  personal  injuries 
accruing  to  the  plaintiff  or  to  his  intestate  or*  testator.  The  assignability  and 
survivability  of  things  in  action  have  frequently  been  held  to  be  convertible  terms 
and  perhaps  furnish  as  clear  and  intelligible  a  rule  to 'determine  what  injuries  to 
property  rights  or  interests  are  meant  by  the  statute  as  it  is  possible  to  lay  down. 
People  V.  Tioga  County  Com.  Pleas,  gu]rra;  ZabrUkie  v.  Smith,  mpra. 

The  rights  of  property  only  which  are  in  their  nature  assignable  and  capable  of 
enjoyment  by  an  assignee  are  those  referred  to  in  the  statute,  such  rights  as  arise 
out  of  the  domestic  relations  clearly  do  not  possess  the  atfributes  of  property, 
and  are  not  assignable  by  the  possessor.     Id. 

The  provisions  of  the  Revised  Statutes  were,  however,  modified  by  chapter  450 
of  the  Laws  of  1847,  as  amended  by  subsequent  statutes  giving  an  action  against 
persons  and  corporations  to  the  representatives  of  a  deceased  person,  for  the 
oenefit  of  their  husband  or  widow  and  next  of  kin,  to  recover  damages  for  the 
pecuniary  injuries  suffered  by  them  where  death  was  caused  by  the  wrongful  act. 
neglect  or  default  of  another,  and  the  act.  neglect  or  default  was  such  as  would 
(if  death  had  not  ensued)  have  entitled  the  party  injured  to  maintain  an  action 
therefor,  and  in  respect  thereof  against  the  person  who  or  the  corporation  w  hich 
caused  the  same,  althqugh  the  death  was  caused  under  such  circumstances  as  in 
law  amounted  to  a  felony. 

We  are  now  to  consider  the  effect  which  these  statutes  produced  upon  the  law 
as  it  previously  existed.  The  cause  of  action  here  provided  for  has  been  held  not 
to  be  a  devolution  of  an  existincf  one,  but  a  new  one  calling  for  the  application  of 
another  rule  of  damage  and  distinguished  by  many  other  attributes.  Whiff urd 
V.  Panama  R  R.  Co.,  supra;  Ilaight  v.  Hat/t,  19  N.  Y.  464;  McDonald  v.  Mallory, 
77  id.  546 ;  8.  C,  83  Am.  Ren.  664 ;  LiUlewood  v.  Maytrr,  ete.,89  N.  Y.  24 ;  Blake  v. 
Midland  R.  W.  Co.,  18  A.  &  E.  93;  Leggot  v.  Ot.  N.  R.  Way  Co.,  L.  R.,  1  Q.  B.D. 
604;  8.  C,  17  Eng.  Rep.  238;  RnsseWv.  Sunbury,  37  Ohio  St.  372;  8.  C,  41  Am. 
Rep.  523;  Yertore  v.  Wis^oall,  16  How.  Pr.  8.  That  it  is  founded  upon  the 
wrongful  act  of  the  party  causing  the  death,  and  gives  a  right  of  action  therefor 
to  the  representatives  of  the  deceased  for  the  pecuniary  consequences  suffered  by 
the  husband,  wife  or  next  of  kin,  from  such  wrongful  act,  is  also  established  by 
the  same  authorities. 

The  cause  of  action  is  obviously  the  wrongful  act,  and  the  pecuniary  injuries 
resulting  afford  simply  a  rule  to  determine  the  measure  of  damages.     However 
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much  the  hnsband,  widow  or  next  of  kin  may  suffer  pecuniarily  by  the  act  caus- 
ing death,  it  constitutes  no  cause  of  action  independent  of  evidence  that  it  was 
occasioned  by  the  wrongful  or  negligent  conduct  of  another.  Proof  that  it  oc- 
curred in  consequence  of  the  contributory  negligence  of  the  deceased  person,  or 
without  the  fault  of  the  defendant^  furnishes  a  perfect  answer  to  such  an  action, 
and  a  conclusive  reason  why  the  death  producea  by  the  wrongful  act  is  the  cause 
of  action.  The  cause  of  action  here  provided  for  does  not  purport  to  be  in  any 
respect  a  derivative  one,  but  is  an  ori^nal  right  conferred  by  the  statute  upon 
representatives  for  the  benefit  of  beneficiaries,  but  founded  upon  a  wrong  alr^dy 
actionable  by  existing  law  in  favor  of  the  party  injured  for  his  damages^  The 
description  of  the  actionable  cause  seems  to  have  been  inserted  merely  to  charac- 
terize the  nature  of  the  act,  which  is  intended  by  the  statute  to  be  thereby  made 
actionable,  and  to  define  the  kind  and  degree  of  delinquency  with  which  the  de- 
fendant must  be  chargeable  in  order  to  subject  him  to  the  action."  Whi^ord  v. 
Paivama  E,  E,  Co.,  supra. 

It  will  be  observed,  also,  that  the  statute,  although  creating  a  new  cause  of 
action,  and  passed  for  the  express  purpose  of  changing  the  rule  of  the  common 
law  in  respect  to  the  survivability  of  actions,  and  conferring  a  right  upon  repre- 
sentatives which  they  did  not  before  possess,  does  not  undertake  either  expressly 
or  impliedly  to  impair  the  equally  stringent  rule  which  precluded  the  mainte- 
nance of  such  actions  against  the  representatives  of  the  offending  party. 

The  plain  implication  from  its  language  would,  therefore,  seem  to  be  at  war 
with  the  idea  that  the  legislature  intended  to  create  a  cause  of  action,  enforceable 
against  as  well  as  by  representatives.  The  cause  of  action  thereby  given  is  not  to 
the  estate  of  the  deceased  person,  but  to  his  or  her  representatives  as  trustees, 
not  for  purposes  of  general  administration,  but  for  the  exclusive  use  of  specified 
beneficiaries.  Dickim  v.  K  F.  Cent,  R,  R  Co.,  23  N.  Y.  168;  Tertore  v.  Wi»- 
toall,  16  How.  Pr.  8. 

The  wrong  defined  indicates  no  injury  to  the  estate  of  the  person  killed,  and 
cannot  either  logically  or  legally  be  said  to  sffect  any  property  rights  of  such 
person,  unless  it  can  be  maintained  that  a  person  has  a  property  right  in  his  own 
existence.  The  property  right,  therefore,  created  by  this  statute  is  one  existing 
in  favor  of  the  beneficiaries  of  a  recovery  only,  and  depends  for  its  existence 
upon  the  death  of  the  party  injured.  It  had  no  previous  life  and  cannot  be  said 
to  have  been  injured  by  the  very  act  which  creates  it.  Whatever  claim  a  wife  or 
children  have  at  law  upon  the  husband  and  father  for  support,  perishes  with  the 
life  of  such  person,  and  thereafter  their  claims  upon  his  estate  are  governed  by 
statutory  rules. 

If,  therefore,  we  consider  this  cause  of  action  as  a  property  right,  it  is  as  such 
a  right  based  upon  a  tort,  and,  except  as  otherwise  provided  by  the  statute  creat- 
ing it,  must  be  governed  by  the  existing  rules  of  law  applicable  to  such  causes 
of  action.  The  case  of  Liltlewood  v.  Mayor,  etc.,  89  N.  Y.  24 ;  S.  C,  42  Am.  Rep. 
271,  holding  that  such  causes  of  action  may  be  settled  and  discharged  by  the  injured 
party  during  his  life-time  would  seem  to  preclude  the  ide^  that  the  husband  and 
widow  and  the  next  of  kin  had  any  right  of  property  in  the  cause  of  action  created 
by  the  death  of  the  party  injured  during  his  life-time.  The  question  presented  by 
the  decision  herein  was,  we  think,  determined  adversely  to  the  plaintiff  by  the  case 
of  Cregin  v.  Brooklyn  and  Croastown  R.  R.  Co.,  75  N.  Y.  192 ;  S.  C.,  13  Am.  Rep.  459. 
It  was  there  held  when  an  injury  is  done  to  the  person  of  the  plaintiff  (and 
necessarily  by  the  terms  of  the  statute  to  that  of  his  testator  or  intestate), 
**  that  the  pecuniary  damage  sustained  thereby  cannot  be  so  separated  as  to 
constitute  an  independent  cause  of  action,  for  the  cause  of  action  is  single  and 
consists  of  the  injury  to  the  person.  The  damages  are  the  consequences  merely 
of  that  injury  and  when,  by  the  terms  of  the  statute,  such  a  cause  of  action 
abates,  the  character  of  the  damages  cannot  save  it."  The  conclusions  reached 
in  that  case  tend  necessarily  to  support  the  doctrine  that  the  causes  of  action 
given  by  the  act  of  1847,  and  its  amendments,  abate  by  the  death  of  the  person 
injured.  It  also  holds  that  so  far  as  the  personal  estate  and  rights  of  property 
of  the  deceased  person  are  injured  by  the  wrongful  act  causing  death,  the  cause 
of  action  therefor  survives  to  his  representatives  by  force  of  section   1  of  the 
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Revised  Statutes  before  referred  to.  Such  an  action  exists  independently  of 
the  statute  of  1847,  and  has  been  upheld  in  favor  of  representatives  to  the  ex- 
tent of  giving  damages  for  medical  attendance,  and  inability  of  the  injured  party 
to  attend  to  business  for  the  time  intermediate  his  injury  and  death,  when  the 
accident  occurred  while  traveling  as  a  passenger  upon  the  defendant's  railroad. 
The  action  was  there  based  upon  the  theory  of  a  breach  of  contract  to  carry  the 
passenger  safely.  Bradshatjov,  Laneashirej  etc. y  Railway  Co,^  L.  R.,  10  C.  P.  169; 
6.  C,  11  Eng.  Rep.  310. 

We  have  carefully  considered  the  case  of  Needham  v.  Gfrand  Trunk  R,  Co,^  88 
Vt.  294,  but  inasmuch  as  the  statutes  in  that  State  affecting  the  question  nre  so 
different  from  our  own,  little  analogy  exists  between  the  question  there  presented 
and  the  one  under  consideration.  The  case  of  Tertore  v.  Wmoaldj  aupra^  is  en- 
titled to  great  respect  from  the  learning  and  ability  of  the  court  by  which  it  was, 
decided.  But,  although  agreeing  with  some  of  the  propositions  entertained  by  it 
we  are  unable  to  concur  in  the  conclusion  reached  that  the  cause  of  action  there 
considered  survived. 

The  complaint  in  the  present  action  describes  a  cause  of  action  arising  out  of 
the  death  alone,  and  suggests  no  injury  to  the  estate  or  property  of  the  deceased. 
Such  a  cause  of  action  is  abated  by  the  death  of  the  wrong-doer. 

The  judgment  of  the  general  term  is  therefore  reversed,  and  that  of  the  special 
term  aflSrmed. 

All  concur;  FmcH,  J.,  in  result.    • 

NoTS.— 29  Eng.  Rep.  866;  83  id.  516 :  25  Alb.  L.  J.  861 ;  Bui  y.  Vedder,  58  How.  Pr.  187; 
Zdsey  v.  JeweU.  84  Hun,  11 ;  Rude  y.  Wabash,  eU.,  R.  Co.,  47  Am.  Rep.  820 ;  Roberta  v.  Lisenbee, 
41  id.  450;  GruWs  Adm*r  v.  Suit,  84  id.  765.  As  to  the  effeot  of  pUmtiff's  death  peoding 
an  appeal,  see  Leint  t.  St.  LomU^  etc.,  R,  Co.,  21  id.  885.— Ed. 


MoRiABTT  V.  Babtlktt,  Exccutors,  etc. 
June  5,  1885. 

Leslie  W,  RuaseU,  for  appellants.     William  P.  Gantwell^  for  respondent. 

Pbr  Curiam.  It  was  conceded  in  the  argument  of  this  appeal  that  the  principle 
determining  the  survivability  of  the  cause  of  action  was  similar  to  that  applicable 
to  a  cause  of  action  given  to  the  representatives  of  a  person  whose  death  was  oc- 
casioned by  the  negligent  or  wrongful  act  of  an  individual  or  corporation  pro- 
vided for  by  section  1902  of  the  Code  of  Civil  Procedure.  We  are  also  of  that 
opinion,  and  having,  in  the  case  of  Hegerich  v.  Keddie^  decided  at  this  term,  held 
that  such  a  cause  of  action  does  not  survive,  we  think  this  case  is  controlled  by 
that  decision. 

The  orders  of  the  general  and  special  terms  should,  therefore,  be  reversed  and 
the  application  denied,  with  costs  in  both  courts. 

All  concur,  Fihch,  J.,  on  authority  of  He^jerich  v.  Keddie^  preceding  case. 


MinoAT  t).  Holly  Manufacturing  Co.,  Impleaded,  etc. 

June  9,  1885. 

Costs— Extra  Allow akcb  —  Basis  op  Computation  —  Codi  Civ.  Pro.,  S  8258. 

Defendant  entered  into  a  contract  with  the  water  commissioners  of  Saratoga  Springs,  and 
on  performance  and  acceptance  thereof  by  said  water  commissioners  was  to  receive  $81,000. 
Plaintiflfa  brought  their  action  as  tax  payers,  alleffing  m  their  complaint  that  said  contract 
was  in  violation  of  the  village  charter,  non-performance,  collusion,  etc.  Jud^rment  was 
rendered  m  f aror  of  defendant.  The  special  term  granted  an  extra  allowance,  toe  general 
term  reversed  the  order,  holding  that  the  difference  between  the  contract  price  and  the 
value  of  the  labor,  etc.,  furnished  under  the  contract,  was  the  only  basis  for  an  extra  allow- 
ance, and  in  the  absence  of  proof  on  the  point  no  allowance  ooula  be  made. 

Reld  ervov't  that  the  nght  of  the  defendant  to  enforce  the  contract  having  been  estab- 
lished, the  subject-matter  involved  was  the  contract  price,  and  not  the  profits  on  the 
contract. 
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Appeal  from  order  of  general  term  reversing  an!  order  of  special  term  granting 
an  extra  allowance. 

Esek  Cowen^  for  appellant.    Matthew  Bale,  for  respondent. 

Andrews,  J.  The  subject-matter  involved  in  the  action  was  the  validity  of  the 
contract  between  the  water  commissioners  and  the  Holly  Company.  But  the  sole 
object  of  the  plaintiffs  in  impeaching  the  contract,  was  to  get  nd  of  the  obligation 
imposed  thereby  ppon  the  water  commissioners  representing  the  village  of  Sara- 
toga Springs  to  pay  the  Holly  Company  the  sum  of  $:3l,000  upon  performance  of 
the  contract  on  itspart,  and  the  acceptance  of  such  performance  by  the  water  com- 
missioners. If  the  contract  was  valid,  this  sum,  on  the  completion  and  accept- 
ance of  the  work,  would  constitute  a  debt  against  the  village  of  Saratoga  Springs. 

The  plaintiffs  brought  the  action  as  tax  payers,  and  alleged  in  their  complaint 
that  the  contract  was  made  in  violation  of  the  village  charter;  that  the  company 
had  not  performed  it  in  certain  respects,  and  was  fraudulently  colluding  with  the 
water  commissioners  to  have  the  latter  accept  the  work.  The  plaintiffs  joined 
the  village  of  Sarato^  Springs,  and  the  water  commissioners  as  parties  defend- 
ant with  the  Holly  Company.  The  complaint  prayed  judgment  declaring  the 
contract  void,  and  enjoining  the  water  commissioners  from  taking  any  further 
steps  to  carry  it  out,  and  for  the  repayment  to  the  village  of  any  money  paid 
thereon.  The  plaintiff  failed  in  the  action,  and  judgment  was  rendered  in  favor 
of  the  Holly  Company,  establishing  the  validity  of  the  contract  and  adjudging 
(as  is  inferred)  that  the  company  had  performed  the  contract  on  its  part.  The 
general  term  reversed  the  order  of  the  special  term  granting  an  extra  allowance, 
on  the  ground  that  the  value  of  the  contract  to  the  Holly  Company,  that  is  to  say, 
the  profits  the  company  would  have  made  if  the  contract  had  been  performed  on 
both  sides,  or,  in  other  words,  the  difference  between  the  contract  price  and  the 
value  of  the  labor  and  machinery  done  and  furnished  by  the  company  under  the 
contract,  was  the  only  basis  for  an  extra  allowance,  and  that  as  no  proof  was 
given  upon  this  point  no  allowance  could  be  made. 

We  are  of  opinion  that  the  court  erred  in  this  conclusion.  The  Code  (§ 
8253)  authorizes  an  extra  allowance  in  certain  cases,  *^not  exceeding  five  per 
centum  upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject-matter  in- 
volved.'* There  was  no  sum  recovered  or  claimed  so  as  to  bring  the  case  within 
the  first  clause  of  the  section.  But  a  pecuniary  right  was  directly  involved  in 
the  action,  and  the  value  of  that  right  was,  we  think,  the  basis  for  an  allowance 
under  the  last  clause.  It  is  immaterial  that  the  form  of  the  action  and  the  relief 
sought  would  not  authorize  a  money  jud^ent  in  favor  of  either  party.  The 
plaintiffs  sought  to  avoid  a  contract  providing  for  the  payment  to  the  Holly  Com- 
pany for  machinery  furnished,  etc.,  and  to  prevent  the  water  commissioners  from 
accepting  performance  under  the  terms  of  the  contract,  and  thereby  imposing 
upon  tlie  village  an  obligation  to  pay  the  contract  price.  The  only  interest  the 
plaintiffs  had,  or  which  they  asserted,  was  to  relieve  the  village  from  the  obliga- 
tion of  the  contract.  The  village  was  made  a  party  defendant,  so  that  a  judg- 
ment setting  aside  the  contract  would  have  been  conclusive  in  favor  of  the  vfl- 
lage  as  to  its  liability  to  the  Holly  Company.  On  the  other  hand,  the  judgment 
actually  rendered  was  conclusive  in  favor  of  the  Holly  Company  as  to  the  validity 
of  the  contract  and  its  right  to  demand  and  receive  the  $31,000  agreed  to  be  paid. 
If  the  Holly  Company,  upon  completing  its  contract,  had  sued  for  the  considers' 
tion.  and  had  recovered,  there  can  be  do  doubt  that  an  allowance,  if  granted, 
would  be  computed  on  the  whole  recovery,  and  not  merely  on  the  profits,  or  the 
excess  of  the  contract  price  over  the  cost  of  the  work  and  machinery.  It  would 
have  been  no  answer  that  the  company,  on  non-payment,  might  have  removed  the 
machinery  and  limited  its  loss  thereon  to  the  difference  between  its  actual  and 
contract  value.  So  if  tiie  Holly  Company  had  been  defeated  in  an  action  on  the 
contract,  the  whole  claim  would  have  been  the  basis  of  computation  for  an  allow- 
ance to  the  defendant.  The  real  question  litigated  was  whether  the  Holly  Com- 
pany was  entitled  to  enforce  the  contract  of  payment  made  by  the  water  commis- 
sioners, and  Its  right  having  been  established,  the  contract  price  for  the  purpose 
of  computing  the  allowance  was,  we  think,  the  subject-matter  involved,  and  not 
the  mere  profits  on  the  contract. 
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The  conclusion  is  not  in  conflict  with  the  decided  cases.  It  was  held  in  Ogdens- 
burgK  etc.,  i?.  Co.  v.  V,  d  O,  R  R  Co.,  68  N.  Y.  176, which  was  an  action  by  lessor 
against  lessee,  to  set  aside  a  lease  as  ultra  virea^  in  which  judgment  was  rendered 
for  the  defendant,  that  the  value  of  the  lease,  and  not  the  value  of  tlie  leased 
premises  or  the  amount  of  rent  reserved,  was  the  basis  for  the  allowance.  The 
leasee  acquired  by  the  terms  of  the  lease  the  right  to  the  use  of  the  plaintiflTs 
road  for  the  time  specified  on  payment  of  an  annual  rental.  The  plaintiff  sought 
to  deprive  the  defendant  of  the  benefit  of  the  lease,  and  if  it  had  succeeded  in 
the  action,  the  defendant's  loss  would  have  been  the  value  of  the  use  over  and 
above  the  stipulated  rent.  In  the  present  case  the  contract  entitled  the  Holly 
Company  to  a  gross  sum,  of  which  it  would  have  been  deprived  if  the  action  had 
been  maintained.  It  was  not  merely  the  profits  on  the  contract,  but  the  right  to 
the  whole  purchase-price  which  was  involved  in  the  litigation.  In  4^tlantic  Dock 
Co.  V.  lAbby^  45  N.  Y.  499,  the  whole  value  of  the  premises  was  clearly  not  in- 
volved in  an  action  to  restrain  a  particular  use.  In  Conaughty  v.  Saratoga  Co. 
Bank,  92  N.  Y.  401,  it  was  decided  that  in  an  action  to  forfeit  the  franchise  of  a 
banking  corporation,  the  value  of  the  franchise  and  not  the  amount  of  capital  or 
assets  of  the  bank  was  the  basis  for  an  extra  allowance. 

We  think  the  order  of  the  general  term  should  be  reversed,  but  the  court  below 
having  disposed  of  the  case  on  a  question  of  law,  in  respect  to  which  we  are  con- 
strained to  differ  from  its  conclusion  without  pasf^ing  upon  the  correctness  of  the 
allowance  on  the  merits,  the  case  should  be  remitted  to  the  general  term  for 
further  consideration. 

All  concur. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


Parks  «.  Crkssy. 

January  10,  1885. 

Tax  attov  —  Noticti  —  Personal. 

A  statute  authorized  any  collector  after  due  notice  to  sue  for  a  tax. 
Hdd^  that  a  personal  demand  was  contemplated,  and  a  wntten  request  by  mail  was  in* 
sufficient. 

A.  L,  Simpson^  for  plaintiff.     Bavia  d  Bailey,  for  defendant. 

PsTBiis,  C.  J.  Only  the  tax  of  1875  is  now  involved  in  this  case.  The  other 
taxes  sued  for  are  disposed  of  in  another  suit.  The  plaintiff  must  fail  for  want 
of  proof  of  a  demand  of  the  tax.  The  statute  (R.  S.,  chap.  6,  §  141)  authorizes 
any  collector,  after  due  notice,  to  sue  for  a  tax.  We  think  a  special  demand  was 
intended  by  the  legislature.  The  design  was  to  prevent  the  indulgence  of  a 
temptation  to  make  coats.  The  idea  of  notice  is  that,  by  reason  of.  the  demand, 
the  tax  payer  may  know  that  by  a  refusal  or  neglect  to  pay  the  taxes  he  may  be 
sued  for  them.  The  collector  need  not  inform  him  that  he  will  be  sued  if  he  does 
not  pay.  Still,  the  demand  should  be  so  formal  and  explicit  that  he  would  know 
thata  suit  might  follow  for  his  omission  to  comply  with  the  demand.  A  written 
request  mailed  to  the  person  taxed  is  not  sufficient.  It  should  be  a  personal 
demand,  made  by  the  collector  or  some  authorized  agent,  unless  such  a  demand 
be  excused  by  the  absence  of  the  debtor  from  home,  or  by  some  other  good  rea- 
son.    It  IS  not  shown  that  any  such  notice  was  given. 

Plaintiff  nonsuit. 

Dahforth,  Virgin,  Emery,  Foster  and  Habkbll,  JJ.,  concurred. 
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Snow  v,  Pkhobscot  Riybr  Ice  Ck)MPAinr. 
JaDuarj  15,  1885. 

AOBKOT  —  COMMISSION9  —  KiGHT  TO  RiCOVBR, 

An  agent  was  employed  to  parobase  ioe  for  his  principal,  and  authorized  to  receire  from 
the  rendor  a  certain  commission  from  the  purchase-price. 

The  contract  was  signed  bj  plaintiff  as  agent,  and  no  concealment  or  fraud  was  practiced 
on  defendant. 

B^ld,  that  the  contract  was  not  void  as  against  pubbc  policy,  and  plaintiff  was  entitled 
to  recover.* 

Assumpsit  to  recover  commissions  for  the  sale  of  defendant's  ice. 

Charles  P.  BteUon^  for  plaintiff.     Barker ^  Vose  A  Barker^  for  defendant. 

Haskell,  f.  The  plaintiff  was  employed  to  purchase,  and  was  authorized  to 
receive  from  the  venaor,  a  commission  of  five  p«r  cent  on  the  purchase-money; 
equipped  with  this  authority,  he  purchased  for  his  principal  10,000  tons  of  ice  from 
the  defendant,  who  agreed  to  pay  the  plaintiff  a  commission  of  five  per  cent,  for 
the  recovery  of  which  this  action  is  brought. 

At  the  trial,  the  presiding  justice  was  requested  by  defendant  to  charge  the 
jury  **  that  if  the  plaintiff  as  agent  had  discretionary  powers  to  deal  with  these 
parties,  or  with  any  other  ice  dealei's  as  he  saw  fit,  and  to  fix  the  pnce  at  which 
the  ice  should  be  purchased,  and  that  the  commissions  are  claimed,  as  a  considera- 
tion for  awarding  or  giving  this  contract  to  the  defendant  in  preference  to  other 
competitors,  the  contract  is  void  as  against  public  policy."  The  request  was 
denied ;  and  exceptions  present  the  question  whether  the  denial  was  error.  A 
requested  instruction  must  bo  wholly  correct.  Oraml  Trunk  Railway  Co.  v. 
Latham,  63  Me.  177.  The  evidence  must  warrant  the  jury  in  finding  such  facts 
as  to  make  the  requested  instruction  applicable  to  the  case.  PenotSoot  Railroad 
Co,  V.  White,  41  Me.  512:  Lord  v.  Inhabitants  of  Kennebunhport,  61  id,  463.  The 
instruction  was  properly  withheld,  for  the  evidence  does  not  prove  that  the  com- 
missions are  claimed  as  a  consideration  for  awarding  the  contract  to  the  defendant 
in  preference  to  other  competitors;  on  the  contrary,  it  appears  that  the  commis- 
sions had  nothing  to  do  with  so  awarding  the  contract.  The  plaintiff  was  author- 
ized to  purchase  ice  for  his  principal,  and  to  receive  from  the  vendor  a  stated 
commission  of  five  per  cent;  that  is,  the  vendor  was  required  to  pay  a  commission 
of  five  per  cent  from  the  purchase-money.  The  plaintiff  would  receive  the  same 
advantage  from  whomsoever  the  purchase  might  be  made.  The  commissions  were 
no  uncertain  factor  to  induce  the  plaintifE  to  award  his  principaVs  contracts  where 
the  plaintiff  would  receive  the  greatest  benefit  to  himself.  It  was  substantially 
the  same  as  if  the  plaintiff  had  received  the  compensation  directly  from  hid  princi- 
pal, for,  in  that  event,  the  purchase -money  could  have  been  correspondingly 
reduced,  and  the  vendors  would  have  received  the  same  price  for  their  merchandise : 
so  that,  whether  the  recjuested  instruction  is  correct  as  an  abstract  rule  of  law 
becomes  wholly  immaterial,  and  its  discussion  would  be  fruitless. 

The  defendant  asks  that  the  verdict  be  set  aside  as  against  both  law  and 
evidence. 

The  contract  to  pay  commissions  is  not  denied;  but  it  is  claimed  to  be  invalid 
as  against  public  pohcy.  The  numerous  cases  cited  by  the  counselors  for  the 
defendant,  in  their  elaborate  brief,  clearly  establish  the  rule  that  the  strictest 
fidelity  is  required  from  those  persons  acting  in  a  fiduciary  capacity,  and  that  an 
agent  clothea  ynt\\  discretionary  powers  shall  not  receive  from  those  benefited  by 
the  exercise  of  that  discretion  any  value  or  thing.  The  agent^s  duty  is  to  faith- 
fully perform  that  service  with  which  he  is  charged,  and,  for  his  reward,  the 
principal  alone  is  responsible.  The  plaintiff's  claim  does  no  violence  to  these 
rules  of  law.  It  is  not  grounded  upon  such  facts  as  bring  it  within  their  scope. 
Here  the  principal  says  purchase  foi  me  at  a  stipulated  compensation,  but  for 
convenience  you  may  receive  directly  from  the  vendor  the  amount  agreed  to 

♦  See  10  Eng.  Rep.  676 :  42  Am.  Rep.  887 :  Duryet  r.  UHer,  75  N.  V.  442 ;  Barry  v.  iiekm%dt, 
46  Am.  Rep.  85,  87,  rtot^;  Robbius  v.  Star*,  28  Fed.  Rep..  874,  875,  noU, 
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between  us,  which  he  may  add  to  his  purchase-money  that  I  am  to  pay.  The 
very  nature  of  the  transaction  required  the  plaintiff  to  disclose  his  agency 'to  the 
defendant.  Indeed,  the  contract  for  the  sale  of  the  ice  was  signed  by  the  plain- 
tiff as  agent  for  his  principal,  and  no  concealment  or  fraud  was  practiced  upon 
the  defendant.  He  acted  with  a  full  knowledge  of  the  plaintiff^s  agency,  and  the 
contract  to  pay  commissions  was  made  between  the  parties  witti  a  full  under- 
standing of  the  relations  of  each  other  to  the  subject-matter  of  it. 

True,  the  interests  of  buyer  and  seller  are  adverse  {Fa/rebroiher  v.  Simmons^  5 
Barn.  &  Aid.  883),  and  it  would  be  a  fraud  for  one  person  to  secretly  act  as  the  agent 
of  both.  So  a  broker,  effecting  the  exchange  of  stocks  for  real  estate,  who  has  con- 
cealed his  employment  by  one  party  from  the  other  cannot  recover  his  promised 
commissions  from  the  party  who  had  full  knowledge  of  the  broker^s  employment, 
because  the  agreement  tempted  the  broker  to  deal  unjustly,  and  was  against  public 
policy,i?w^  vJVoody  118  Mass.  183;  8.  C,  18  Am.  Rep.  459;  a  fortiori,  he  cannot  re- 
cover the  same  of  the  party  from  whom  the  employment  was  concealed.  Walker 
V.  Osgood,  98  Mass.  848;  Fammorth  v.  ffommor,  1  Allen,  494.  The  facts  of  this 
case  do  not  come  within  the  rules  of  law  adjudged  by  these  authorities,  for  there 
was  no  concealment  of  the  employment,  no  fraud,  no  unfair  dealing,  no  tempta- 
tion for  the  agent  to  deal  unjustly  with  his  principal,  by  awarding  the  contracts 
to  whomsoever  would  pay  the  highest  commissions.  Every  thing  was  honest, 
stn^ghtforward  and  above  board,  and  the  contract  for  commissions  is  in  no  way 
subversive  of  public  interest.  In  Bunker  v.  Miles,  30  Me.  431,  an  agent  was 
provided  with  $80  with  which  to  purchase  a  horse  upon  the  best  terms  he  could 
at  a  fixed  compensation  of  |1.  The  horse  was  purchased  for  $72.50,  and  the 
court  held  the  agent  liable  to  account  to  his  principal  for  what  remained  of  the 
$80,  above  the  price  actually  paid  for  the  horse  and  the  agent^s  agreed  compensa- 
tion. Would  it  have  been  fraud  for  the  agent  to  have  paid  $73.50  for  the  horse, 
imd  to  have  taken  the  vendor's  note  to  himself  for  $1  ?  and  in  that  case  would  the 
note  have  been  void  between  the  parties  to  it  ? 

It  is  claimed,  that  the  contract  for  the  sale  of  the  ice  was  obtained  by  the  false 
and  fraudulent  representations  of  the  plaintiff,  as  to  his  principaPs  financial  abil- 
ity, but  after  plenary  instructions  from  the  court,  the  jury  found  otherwise,  and 
it  is  not  perceived  that  the  verdict  is  so  manifestly  agamst  the  weight  of  evidence 
as  to  require  the  court  to  interpose. 

It  is  claimed,  that  the  plaintiff's  demand  had  been  settled  before  action  brought, 
but  in  this  behalf,  the  jury  under  instructions  to  which  no  exception  is  taken, 
found  otherwise,  and  it  is  by  no  means  clear  that  their  finding  was  erroneous. 

So,  too,  the  defendant  claims  an  estoppel  upon  the  plaintiff  from  insisting  upon 
his  commissions,  but  the  evidence  fails  in  this  particular  also. 

Let  the  defendant  abide  its  contract,  knowingly  made  without  concealment,  or 
fraud,  or  other  illegal  taint. 

Motion  and  exceptions  overruled. 

Pbtbrs,  C.  J.,  Danforth,  Virgin,  Emery  and  Foster,  JJ.,  concurred. 


CrAITB  9.  iNHABITAliTB   OF   LlNNBAS. 
January  17,  1885. 

PBwsioif  If OKir  —  ATTAcmiNT  —  Whbn  Cannot  bb  Rbcovbbbd  Back. 

The  defendaDt  town  furnished  plaintiff  with  support,  and  also  advanced  him  nionej  to 
assist  in  obtaining  bis  pension,  plaintiff  promising  to  repay,  when  the  pension  was  obtained, 
and  after  receiving  it,  refused.    The  town  brought  its  action  and  attached  the  money. 

^dd,  that  the  town  was  entitled  to  receive  it,  and  plaintiff  could  not  recover  it  back. 

W,  M.  d  F,  A,  Robinson,  for  plaintiff.     Madigan  Jb  Dunworih,  for  defendant. 

Emery,  J.  lii8martY,  TF^i<e.73Me.882;  S.O.,  Am.  Rep.  356.  cited  by  plaintiff, 
the  defendant,  an  overseer  of  the  town,  assisted  her  (the  plaintiff)  to  obtain  her 
pension ;  under  a  verbal  agreement  with  her,  he  said,  "  that  whatever  back  pay  might 
be  received  should  be  apjnied  toward  her  indebtedness  to  the  town  for  her  support." 
The  verdict  found  the  lact,  that  the  defendant  got  the  back  pay  from  her  under  and 
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by  force  of  the  contract.  The  defendant  was  to  assist  her  in  getting  the  pension, 
and  she  was  to  make  compensation  for  such  assistance  by  turning  the  back  pay 
over  to  the  town  for  which  the  defendant  was  acting.  It  was  held  that  the  con- 
tract itself,  and  the  reception  of  the  money  under  it,  were  forbidden  by  section 
5485,  U.  S.  R.  S.,  and  that  the  money  could  be  recovered  back. 

In  the  case  now  at  bar,  neither  the  town  nor  its  officers  undertook  to  assist  in 
obtaining  the  plaintiff's  pension.  There  was  no  agreement  to  assist,  and  no 
agreement  for  compensation  for  assistance.  The  money  was  not  paid  under  any 
such  agreement.  It  was  paid,  after  an  attachment  by  suit,  and  to  settle  the  suit. 
The  case,  therefore,  does  not  fall  within  the  principle  of  Smart  v.  White^  and  the 
payment  by  the  plaintiff  of  his  debt  to  the  town  was  not  forbidden  by  section 
5485. 

The  plaintiff,  however.invokes  section  4745,  U.  S.  R.  S.,  which  forbids  "any  pledge, 
mortgage,  assignment,  transfer  or  sale  "  of  the  pension  claim.  The  case,  how- 
ever, does  not  show  any  such  The  town  furnished  the  plaintiff  with  pauper  sup- 
plies, as  it  was  by  law  obliged  to.  It  also  advanced  him  money  to  procure  evidence 
to  obtain  his  pension.  The  plaintiff  promised  to  repay  the  town  when  he 
obtained  his  pension.  The  question  of  the  town's  authority  to  advance  the  money 
is  immaterial,  as  plaintiff  cannot  recover  back  on  that  ground.  There  was 
nothing  in  this  transaction,  that  tends  to  secure  to  the  town  any  8j>ecial  privilege 
in  the  pension  claim,  or  any  control  over  it.  Such  a  promise  was  no  pledge  nor 
mortgage.  The  town  was  only  a  creditor  of  the  plaintiff.  Without  regarding 
the  statute,  it  had  no  more  legal  interest  in  the  pension  claim,  and  no  more  con- 
trol over  it  than  his  other  creditors.  It  did  not  receive  the  money  under  any 
alleged  pledge.  It  brought  its  action  as  a  general  creditor  and  attached  the 
plaintiff's  property.  Thereupon  the  plaintiff  paid  his  admitted  debt.  Such  pay- 
ment was  not  forbidden  by  section  4745. 

The  plaintiff  also  invokes  section  4747,  U.  8.  R.  S.,  which  declares  that  no  sum 
of  money  due,  or  to  become  due,  to  any  pensioner  shall  be  liable  to  attachment. 
This  money  was  not  due  him  as  a  pensioner,- it  had  been  collected  and  had  come 
into  his  possession  and  had  been  intrusted  by  him  to  the  trustee.  The  reasons 
and  authorities  for  holding  money,  the  proceeds  of  a  pension  check,  in  this  situa- 
tion, are  clearly  stated  in  Friend,  in  equity^  v.  GarceUm,  ante  57.  The  principle 
there  enunciated,  governs  this  case  on  this  point.  There  was  no  duress.  The  de- 
fendants desired  to  collect  an  admitted  debt.  They  used  the  common  methods 
of  attachment.  The  plaintiff  thereupo^n  paid  his  debt  and  no  more,  as  the  costs 
were  forgiven  him.  It  was  his  duty  to  pay  it,  and  it  was  the  town's  right  to  re- 
ceive It. 

Judgment  for  defendants. 

Peters,  C.  J.,  Danporth,  Virgin,  Foster  and  Haskell,  JJ.,  concurred. 


Chase  v.  Maine  Central  Railroad  Co. 

January  19,  1885, 

Nbgligbxcb  —  Railroad  Crossing —  Evidbnck  —  Charactbr  for  Carbpulnbss — Coktributort 
Nbgligbn'cb — Chargb  op  Court. 

PlaintifT 8  intestate  was  killed  at  a  railroad  crossing,  his  sleigh  colliding  with  a  train; 
there  was  no  evidence  as  to  how  the  accident  occurred,  no  one  being  with  nim  nor  having 
seen  him  when  the  collision  took  place.     In  an  action  to  recover  damages, 

JIdd,  that  the  opinions  of  witnesses  as  to  his  general  character  for  carefulness  were  in- 
admissible as  evidence  that  be  was  not  guilty  ofcontributory  negUgence.* 

The  court  charged  the  jury  to  take  into  consideration,  upon  the  question  of  the  intestate's 
care  upon  the  occasion  of  the  injury,  the  knowledge  of  the  jury  '*  of  the  habits  of  thought 
and  mind,  and  the  natural  instincts  of  men''  to  preserve  themselves  from  injury. 

JJtCd  error;  that  being  a  mere  presumption,  it  could  not  take  the  place  of  proof,  and  in 
the  absence  of  any  proof  of  the  surrounding  circumstances,  was  msuffioient  to  send  the 
case  to  the  jury.f 


♦  18  Eng.  Rep.  231  j  28  id.  816;  80  id.  817-8;  18  Am.  Rep.  465;  42  id.  227. 
t  Moak*B  Underbill  on  Torts,  812. 
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J.  W,  Spauldkig  d  ^,  X  BuJceVy  for  plaintiff.  Drumimond  d  Dntmnumdy  for 
defendant. 

Pbtbrs,  0.  J.  The  intestate's  sleigh  collided  with  a  train  at  a  railroad  cross- 
ing. He  thereby  received  an  injury,  and  very  soon  afterward  died.  He  never  was 
conscious  enough  after  the  injury  to  tell  how  the  accident  happened.  No  one 
was  with  him  at  the  time.  No  one  saw  him  at  the  moment  of  the  collision.  As 
evidence  that  he  could  not  have  been  guilty  of  any  negligence  which  contributed 
to  the  accident,  witnesses  who  had  been  his  neighbors  for  some  time  were  per- 
mitted to  testify  to  their  opinion  of  his  general  character  for  carefulness.  We 
think  this  was  overstepping  the  limit  allowed  to  collateral  evidence  in  this  State. 
We  dare  not  abide  by  it.  Our  belief  is  that  such  a  rale  would  be  fraught  with 
much  more  evil  than  good. 

It  was  said,  in  Eaton  v.  Telegraph  Co.y  68  Me.  68,  67,  that  **the  best  author- 
ities clearly  sustain  the  doctrine  that  the  fact  of  a  person  having  once  or  many 
times  in  his  life  done  a  particular  act  in  a  particular  way,  does  not  prove  that  he 
has  done  the  same  thing  in  the  same  way  upon  another  and  different  occasion.** 
See  cases  there  cited.  If  in  civil  cases  a  person's  character  proves  carefulness  in 
one  instance,  why  not  in  all  instances  ?  where  and  how  can  a  true  line  of  dis- 
tinction be  drawn  ?  If  by  such  proof,  a  plaintiff  can  be  shown  to  have  been  care- 
ful in  one  case,  why  not  by  the  same  mode  of  proof  show  that  a  person  acted 
carefully  or  carelessly  in  any  case,  in  all  cases  ?  In  many  btigations,  under  such 
a  test,  there  would  arise  a  wager  of  character  which  would  as  unfairly  settle  the 
dispute,  as  did  formerly  the  wager  of  battle.  If  the  intestate's  general  character 
for  care  be  in  issue,  why  not  that  of  the  engineer  and  of  every  man  concerned  in 
the  management  of  the  train?  If  a  man  who  is  customarily  careful  were  always 
so,  there  would  be  reason  for  admitting  the  evidence.  But  the  issue  is  whether 
the  intestate  was  careful  in  this  particular  instance  —  a  fact  to  be  either  directly 
or  circumstantially,  affirmatively  proved.  The  objection  to  such  a  method  of 
proof,  is  augmented  by  the  fact  that  the  testimony  consisted  of  merely  the  opin- 
ions of  neighbors  —  one  generality  proving  another.  But  upon  what  tests  or 
what  definition  of  care  are  their  opinions  grounded  ?  The  question  was  not 
whether  the  intestate  managed  his  farm  or  his  shop,  or  his  horses  carefully,  but 
whether  he  used  due  care  in  attempting  to  cross  a  railroad  track  at  the  very 
moment  when  a  regular  train  was  due  at  the  crossing.  The  law  imperatively  de- 
mands that  a  traveler  look  and  listen  before  crossing,  if  there  is  any  opportunity 
to  do  so.  What  did  these  farmer  witnesses  know  about  the  intestate's  habitual 
care  in  that  respect?  It  is  not  a  ground  for  the  admission  of  this;  evidence  that 
the  plaintiff  can  produce  no  other.  It  is  neither  of  primary  nor  secondary 
importance;  it  is  not  evidence  at  all.     1  Greenl.  Ev.,  §  84. 

The  question  is  not  a  new  one  in  this  court.  The  sole  question  considered  in 
the  case  of  Scott  v.  Bale,  16  Me.  826,  was  whether  similar  evidence  was  admis* 
sible.  The  defendant  there,  was  sued  for  damages  for  the  loss  of  a  building  by 
fire,  the  allegation  being  that  the  fire  was  occasioned  by  the  negligence  of  the 
defendant.  In  that  case  the  same  arguments  were  presented  as  here.  The  evi- 
dence received  in  that  case,  came  nearer  the  point  at  issue  than  the  evidence  here. 
At  the  trial,  the  court  permitted  witnesses  to  testify  that  the  defendant  was  very 
careful  with  fire,  and  that  they  never  discovered  any  carelessness  in  him  about 
taking  care  of  his  fires  during  the  time  they  were  at  his  house  just  before  the 
event  complained  of.  It  was  held  that  the  evidence  was  inadmissible,  and  the 
verdict  was  set  aside.  The  same  rule  has  been  maintained  in  subsequent  cases. 
Lawretiee  v.  Mt.  Vernon^  85  Me.  100;  Dunham  v.  Rackliff^  71  id.  845.  The  case  of 
Morris  v.  East  Hwcen,  41  Conn.  252,  cited  by  the  defendants,  is  an  especially  per- 
tinent and  sustaining  decision.  See  Baldwin  v.  Railroad^  4  Gray,  833.  Excep- 
tion is  taken  to  the  judge  charging  the  jury  to  take  into  consideration,  upon  the 
question  of  the  intestate's  care  upon  the  occasion  of  the  injury,  the  knowledge 
of  the  jury  **  of  the  habits  of  thought  and  mind,  and  the  natural  instincts  of 
men  ^  to  preserve  themselves  from  injury.  Following,  as  no  doubt  it  did,  an  im- 
pressive argument  of  counsel  that  a  man  would  not  be  so  unwise  as  to  rush  into 
danger  when  it  was  avoidable  —  we  are  inclined  to  think  the  idea  intended  was 
presented  to  the  jury  too  prominently. 
VoK  1—18 
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Such  a  consideration  is  by  no  means  evidence,  for  if  it  were  so,  a  jury  might 
accept  it  as  conclusive  evidence.  It  is  no  more  than  an  accompaniment  or  an  ap- 
purtenance of  evidence.  It  may  have  some  influence  upon  the  interpretation  of 
facts  affirmatively  presented.  It  pertains,  as  said  by  defendant's  counsel,  to  those 
natural  laws  in  connection  with  which  all  evidence  may  be  weighed.  It  belongs 
to  the  class  of  slight  presumptions,  described  by  Mr.  Best,  which,  ^*  taken  singly, 
do  not  either  constitute  proof  or  shift  the  burden  of  proof.''   1  Best's  £v.,  §  319. 

It  may  give  character  or  force  to  facts  already  proved,  but  it  does  not  of  itself 
add  or  create  proof.  It  is  rather  an  argument  or  mode  of  reasoning  upon  evi- 
dence. Practically  speaking,  it  is  no  more  than  that  a  person's  motive  may  be 
ta^en  into  consideration  in  relation  to  any  act  done  by  such  person.  It  would  be 
reasonable  to  say,  that  a  man  would  be  naturalljr  stimulated  to  avoid,  rather  than 
rush  into  dangerous  situations.  He  would  be  mipelled  by  strong  motives  to  do 
so.  But  this  would  apply  to  the  engineer,  or  fireman,  or  brakeman  on  a  train  as 
well  as  to  the  traveler,  although  not  generally  in  the  same  degree. 

But  the  weakness  of  the  plaintiffs  position  lies  in  the  fact  that  this  motive  for 
personal  safety  does  not  operate  upon  the  minds  of  men  until  they  can  clearly  see 
that  they  are  endangered  by  their  carelessness.  It  does  not  keep  them  from  care- 
less acts.  The  danger  is  often  not  seen  until  too  late  to  be  extricated  from  it. 
The  careless  act  usually  precedes  the  moment  when  the  natural  instincts  for  self- 
preservation  are  aroused.  And  a  man  is  quite  prone  to  take  risks.  A  man  is 
careless  to  take  a  risk  m  crossing  a  railroad  m  advance  of  a  coming  train.  We  all 
know  that  he  often  does  it.  There  is  no  doubt  that  the  intestate  was  impelled 
by  all  his  instincts  and  love  of  life  to  save  himself  when  he  saw  that  the  horrible 
danger  was  upon  him.  But  how  the  unfortunate  man  got  into  the  awful  situa- 
tion no  one  seen&s  to  know,  and  no  evidence  explains  to  us.  It  seems  to  be  an 
unexplained  catastrophe. 

Other  questions  are  discussed  which  may  be  properly  passed.  A  good  deal  of 
discussion  is  elicited  by  the  ruling  that  the  plaintiffs  intestate  had  a  right  of 
passage  across  the  railroad.  Perhaps  the  point  may  be  avoided  upon  the  ground 
of  a  kcense  or  permission  from  the  defendant  company  to  the  public,  as  was  the 
case  in  Barry  v.  Railroad,  92  N.  Y.  286;  S.  C,  44  Am.  Rep.  877. 

Exceptions  sustained. 

Walton,  Yiboin,  Libbet,  Fostsb  and  HarkbTiL,  JJ.,  concurred. 


DouoLABs  «.  Snow. 

January  26,  1885. 

BPKCino  PiaroRMANCB — Statutb  op  Frauds  —  Part  Pbrpormancr. 

A  court  of  equity  has  power  to  decree  specific  performance  of  contracts  for  the  convey, 
ance  of  lands,  notwithstanding  the  statute  of  frauds  is  pleaded  as  a  defense. 

Part  payment  of  the  purchase-price  is  not  such  part  performance  as  will  take  the  case 
ont  of  tne  statute,  but  where  the  contract  is  admitted  sod  no  benefit  of  the  statute  claimed, 
the  court  will  decree  performance  if  the  evidence  clearly  shows  who  is  the  real  vendee.* 

H,  A,  Tripp,  for  plaintifiL     A,  P.  WUwell,  for  defendant. 

ViBGiNy  J.  The  plaintiff  seeks  the  specific  performance  of  an  alleged  *'  verbal 
contract,*'  whereby  she  avers  the  defendant  Snow  agreed  with  her  son,  an  alleged 
agent,  to  convey  to  her,  by  a  good  and  sufficient  deed,  certain  land  known  as  the 
**red  store''  on  payment  of  $425,  and  makes  the  defendant  Chase  a  party  to 
whom  Snow  subsequently  conveyed  the  property. 

The  onlv  partial  performance  which  is  alleged  in  the  bill  is  the  payment  of 
$850  of  the  purchase-money.  Such  payment,  as  held  by  the  more  modem 
authorities,  is  not  sufficient  of  itself  as  part  performance  to  take  the  case  out  of 
the  statute  of  frauds,  for  the  money  may  be  recovered  at  law.  4  Kent,  451 ;  Kid- 
der V.  Barr,  85  N.  H.  285;  Glass  v,  Hutbert,  103  Mass.  28;  S.  C,  8  Am.  Rep.  418; 
PureeU  v.  Mintyr,  4  Wall  518;  Wat.  Sp.  Per.,  §  268,  and  cases  in  note  4. 

*  81  Eng.  Rep.  7U;  87  Am.  Rep.  849;  81  Alb.  L.  J.  892. 
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But  the  defendants  have  admitted  the  contract  so  far  as  its  terms  are  concerned, 
and  have  not  raised  the  question  of  the  statute  of  frauds  by  demurrer,  plea  or 
answer ;  and  not  having  claimed  the  benefit  of  it,  they  cannot  now  set  it  up.  New- 
ton V.  awaeey,  8  N.  H.  13;  Ridgway  v.  Wharton,  8  De  G.,  M.  &  G.  (Am.  ed.) 
677,  and  cases  in  note  2;  1  Dan.  Chan.  (5th  ed.)  656-7;  Story's  Eq.  PL  (8th  ed.) 
763.  For  having  admitted  an  agreement  valid  at  common  law,  and  thereby 
avoided  the  mischief  against  which  the  statute  was  directed,  no  evidence  of  its 
terms  is  necessary  Cozine  v.  Grctham^  2  Paige's  Ch.  181 ;  Neuff^m  v.  Swazey,  gwpTa\ 
and  the  court  might  decree  performance,  so  far  as  Snow  at  least  is  concerned, 
provided  the  evidence  reasonably  satisfies  us  that  the  plaintiff  was  the  real  vendee. 

It  is  objected  that  the  plaintifit  is  not  a  competent  witness.  She  is  unless  she 
comes  within  some  of  the  exceptions  to  the  provisions  of  R.  S.,  chap.  82,  §  98.  It 
id  claimed  that  Ohase  is  administrator  of  the  estate  of  the  plaintiff's  son,  who,  it 
is  claimed,  is  the  equitable  vendee  of  the  premises.  But  the  mere  fact  that  he  is 
such  administrator  is  not  sufficient.  He  must  be  a  party  in  his  official  character 
and  appear  as  such.  He  is  not  sued  as  such.  He  is  joined  in  the  bill  simply  as 
an  individual  to  whom  the  premises  were  conveyed  by  the  plaintifTs  alleged  equit- 
able vendor.  Neither  by  his  answer  does  he  appear  in  that  capacity.  His  signa- 
ture intimates  no  official  character.  If  his  allegations  in  the  answer  are  true  he 
holds  the  land  in  his  individual  and  not  his  representative  character.  At  most, 
he  is  the  trustee  of  the  plaintiffs  son  so  far  as  this  case  is  concerned,  holding  the 
property  by  a  resulting  trust.  Our  opinion,  therefore,  is  that  she  is  a  competent 
witness. 

Her  testimony  is  positive  and  direct,  that  she  authorized  her  son  to  make  the 
purchase  for  her  ana  furnished  the  money  for  the  two  payments;  that  she  fur- 
nished the  money  for  the  policy  and  subsequently  assigned  it;  that  on  the  death 
of  her  son  in  October  following,  she  appointed  Limebumer  as  agent,  to  pay  the 
balance  and  take  the  deed.  These  facts  are  not  disputed  except  by  Snow^s  answer, 
but  they  are  corroborated  by  the  testimony  of  several  witnesses,  some  of  which 
squarely  contradicts  the  allegations  in  the  answer  and  tends  to  establish  the  fact 
that  Snow  understood  her  son  to  be  the  plaintifTs  agent  in  making  the  uncon- 
tradicted agreement. 

1.  The  policy  of  insurance  on  the  store  was  issued  to  her,  as  is  expressly  testi- 
fied to  by  the  insurance  agent,  and  was  transferred  by  her  to  Snow,  within  a  few 
days  thereafter.  Unless  she  was  understood  by  Snow  to  be  the  real  purchaser,  he 
was  accepting  the  transfer  of  a  policy  issued  to  one  known  to  have  no  insurable 
interest.  If  she  was  the  real  party  to  the  agreement,  she  became  the  vendee  im- 
mediately on  its  completion,  for,  *'  equity  looking  upon  that  as  done  which  ought 
to  be  done  *'  (Pom.  Eq.  Jur.,  §§  868-4),  the  equitable  title  passed,  and  she  then 
might  insure,  as  well  as  convey  it  (§  868).  He  does  not  aeny  these  facts,  but 
does  not  produce  the  policy  or  account  for  it  (although  shown  to  be  in  him),  ex- 
cept by  saying  it  is  not  in  his  possession  and  does  not  know  where  it  is. 

Limeburner,  who  succeeded  her  son  as  agent,  is  also  dead.  But  Stover,  a  dis- 
interested witness,  so  far  as  this  case  discloses,  testifies  that  he  heard  Snow  say 
that  the  son  had  paid  $850  for  the  plaintiff  and  that  she  was  to  have  a  deed  when 
the  balance  was  paid ;  that  Snow  directed  Limeburner  to  go  to  Tripp^s  office  and 
he.  Snow,  would  go  and  get  the  mortgage  discharged  and  **go  in  then  and  fix  it 
up."  Although  afterward  in  explaining  why  he  did  not  come  back,  said  he  **  did 
not  know  the  plaintiff  in  the  trsMie,**  wnich  is  inconsistent  with  the  proved  facts. 

Snow  does  not  absolutely  deny  these  admissions  either  in  his  answer  or  testi- 
mony, only  testifying  that  **he  thinks  he  told  Stover  of  the  payments,  but  not 
that  they  were  paid  for  the  plaintiff.^'  But  he  admits  that  Limebumer  several 
times  asked  him  for  a  deed,  and  he  then,  in  addition  to  the  balance  of  purchase- 
money,  demanded  $65  for  goods  alleged  to  have  been  sold  to  the  son,  out  made 
no  such  claim  to  Chase,  so  far  as  the  testimony  shows. 

2.  The  testimony  of  Tripp  is  also  unqualified  and  directly  in  point.  That 
Limebumer  and  Snow  came  together  to  his  office  in  December,  and  said  that  the 
plaintiff  was  to  pay  the  $75 ;  that  Snow  claimed  interest  for  delay,  which  Tripp 
computed,  and  produced  his  figures  at  the  hearing;  that  Snow  was  to  accept  the 
balance  and  interest,  $79.87,  give  the  plaintiff  a  deed,  l^nd  authorized  Tripp  to 
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make  it,  handing  to  him  another,  containing  a  correct  description  of  the  premises; 
that  Snow  remamed  until  the  deed  was  completed,  and  then  went  out  with  the 
avowed  purpose  of  obtaining  a  discharge  of  the  mortgage,  and  then  to  return  to 
execute  the  aeed ;  but  did  not  return.  These  facts  are  not  denied  in  his  testimony, 
though  some  of  them  are,  in  his  answer.  So  he  denied  any  personal  knowledge 
that  the  policy  was  issued  to  the  plaintiff,  although  it  was  transferred  by  her  to 
him,  and  he  does  not  show  it  out  of  his  possession  to  our  satisfaction. 

Our  opinion,  therefore,  is  that  the  plaintiff's  case  is  satisfactorily  proved.  Neti^ 
Y.  NealeSy^  WidL  1,  12.  We  are  satisfied  that  the  son  acted  in  behalf  of  his  mother, 
and  that  Snow  so  understood  it  Notice  to  Chase  was  not  necessary.  From  his 
own  standpoint  he  cldms  to  hold  all,  except  the  amount  he  advanced  frcnn  his 
individual  funds,  in  trust  for  the  son's  estate,  and  shall  turn  it  over  to  that  estate 
when  he  sells  the  property  and  deducts  the  amount  which  he  advanced. 

The  defendant's  counsel  challenge  the  power  of  the  court  to  decree  specific  per- 
formance of  agreements  for  the  conveyance  of  land.  But  this  cannot  be  seriously 
?[uestioned,  even  if  he  had  regularly  insisted  upon  the  benefit  of  the  statute  ot 
rauds.  Stat.  1874,  chap.  175;  R  8.,  chap.  77,  $  6,  cl.  11;  Wilton  v.  Emtoood,  28 
Me.  131 ;  Ash  v.  Hare,  73  id.  401  ;Pul8\fer  v.  Waterman^  id.  244-^.  The  inciden- 
tal remark  found  in  the  opinion  in  Jdlison  v.  Jordan,  68  id,  878  (which  was  an 
action  at  law),  could  not  have  been  intended  to  apply  to  equity. 

Let  a  decree  be  drawn  directing  the  defendant  Chase  to  convey  the  premises  to 
the  plaintiff  on  payment  of  the  balance  of  the  purchase-money  ($75)  with  interest 
thereon  until  payment,  and  payment  to  be  made  within  thirty  days  after  the  an- 
nouncement of  this  opinion  on  the  county  docket. 

Bill  sustained,  but  with  costs  against  Snow  only. 

Pbtbrs,  C.  J.,  Danforth,  Foster  and  Haskell,  J  J.,  concurred;  Ekbrt,  J., 
did  not  sit. 


Leasah  «.  Maine  Central  Railroad  Co. 

Janotry  26, 1885. 

NsOUGtKCB  —  RaI  LBOAD  GROSSING  —  PRISlHi PTION  —  BURDBN  OF  PrOOP  — ABSnrCS  0»  FlAOM Atf. 

The  general  rule  is  that  where  the  injured  party  remaina  paaaive,  the  happening  of  an 
accident  tMords  prima  faefe  evidence  of  negligence.* 

But  in  an  action  to  recover  for  injuries  received  by  a  trareler  at  a  railroad  crossing,  the 
traveler  himself  plays  an  active  part  and  the  burden  of  proof  is  on  him  to  show  that  he  was 
not  guilty  of  contributory  negligence. f 

It  IS  negligence  per  $$  to  attempt  to  cross  a  railroad  track  without  first  looking  and  liatan- 
ing  for  a  coming  train  if  there  is  a  chance  for  doing  so. 

As  between  a  railroad  and  a  traveler,  the  railroad  has  the  right  of  way. 

Where  not  required  by  law,  the  failure  to  station  a  flagman  at  a  crossing  is  not  negli- 
gence per  M,  but  is  a  question  for  the  jury. 

TKompnon  d  Dunton,  for  plaintiff.     Drummond  d  Drummondy  for  defendant. 

Peters,  C.  J.  To  entitle  the  plaintiff  to  recover,  he  must  show,  first,  that  the 
defendants  were  guilty  of  negligence;  the  injury  itself  does  not  import  negligence. 

Secondly,  he  must  show  that  their  negligence  caused  the  accident  There 
must  be  a  visible  connection  of  cause  and  effect.  It  is  not  enough  to  show  that 
the  defendants'  negligence  was  adequate  and  sufficient  to  cause  it  —  that  it  miffht 
have  caused  it  —  he  must  show  that  it  did  cause  it;  that  it  was  the  predominatmg 
efficient  cause  of  the  accident  and  injury. 

If  the  accident  was  caused  partly  by  the  plaintiff's  own  negligence,  then  it  was 
not,  in  a  legal  sense,  caused  by  the  negligence  of  the  defendants.  In  such  case, 
it  was  caused  by  both  parties.  If  the  result  was  produced  by  a  commingling  of 
the  negligence  of  the  two  parties,  the  plaintiff  cannot  recover. 

Therefore,  thirdly,  the  plaintiff  must  produce  affirmative  i)roof,  directly  or  in- 
directly, that  he  was  not  himself  guilty  of  any  negligence  which  helped  cause  the 
accident.     Sometimes  this  is  impliedly  shown  by  the  jproof  of  the  manner  of  the 

«  Moak's  Underbill  on  Torts,  814-6;  47  Amer.  Rep.  76. 
t  28  Am.  Rep.  663. 
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injuiy.  Thk  ifl  by  proving  liie  defendants*  negligence,  the  same  proof  may  ex- 
culpate the  plaintiff  from  any  charge  of  negligence.  It  may  be  inferred  that  the 
plaintiff  was,  at  the  time  of  the  accident,  using  due  care,  from  the  absence  of  all 
appearance  of  fault  upon  his  part  in  the  circumstances  under  which  the  accident 
happened.  To  state  the  requirements  more  precisely,  the  plaintiff  must  show 
affirmatively,  or  it  must  affirmatively  appear,  that  he  was  himself  in  the  use  of 
due  care.  It  so  appears  from  a  full  account  of  the  circumstances  attending  the 
occurrence,  whether  the  evidence  be  put  in  for  one  purpose  or  another,  then  lie 
does  affirmatively  sustain  the  burden  obligatory  upon  him. 

To  illustrate  the  idea:  By  the  negligence  of  a  railroad  company  a  train  of  cars 
runs  off  the  track,  whereby  passengers  are  injured.  In  such  a  case  the  passenger, 
ordinarily  situated  in  the  car,  who  sues  for  damages  for  his  injury,  would  not  be 
required  to  show  any  fact  further  than  the  occurrence  itself.  Proof  of  the  acci- 
dent tells  all  that  can  be  told — is  prima  fade  at  least  the  whole  story.  Be$  ipsa 
loquitur.     Stwens  v.  Bailroadf  66  Me.  74. 

The  injured  party  is  passive  in  such  a  case.  In  the  case,  however,  of  a  collision  - 
between  a  railroad  train  and  the  wagon  of  a  traveler,  the  traveler  plays  usually 
an  active  part^  disconnected  with,  or  independent  of  the  acts  of  others,  and  the 
acts  of  the  two  parties  conjunctively  produce  a  collision.  In  such  case  not  much 
can  be  based  upon  inference  and  presumption.  The  prosecuting  party  must  make 
it  distinctly  appear  that  his  own  remissions  did  not  contribute  in  causing  the 
injury. 

The  present  case  is  of  the  latter  description.  With  the  burden  of  proof  on  the 
plaintift,  we  think  the  verdict  in  his  favor  should  not  stand.  His  conduct  seems 
to  have  been  in  no  view  defensible.  He  knew  the  situation  of  the  crossing;  was 
aware  that  an  engine  was  likely  at  any  time  to  be  upon  the  track ;  could  have 
both  seen  and  heard  the  movement  of  the  engine  seasonably  to  enable  him  to  save 
himself  from  injury,  and  testifies  that  he  does  not  know  whether  he  did  either  or 
not;  was  driving  rapidly  upon  a  descending  grade  to  the  crossing,  passing 
another  team  on  the  way ;  and  when  it  was  too  late  for  either  party  to  avoid  the 
predicament,  met  with  the  accident.  It  was  the  repetition  of  an  experiment  too 
often  made  of  taking  narrow  chances  in  passing  in  front  of  an  advancing  train. 

Our  very  strong  belief  is,  that  the  absence  of  whistling  or  bell-ringing  oi  of 
signaling  of  any  kind,  played  no  material  part  in  causing  the  accident.  When  the 
agents  of  the  company  saw  that  a  collision  was  impending,  they  were  helpless  to 
prevent  it. 

The  rule  is  now  firmly  established  in  this  State,  as  well  as  by  courts  generally, 
that  it  is  negligence  per  se  for  a  person  to  cross  a  railroad  track  without  first  look- 
ing and  listening  for  a  coming  train,  if  there  is  a  chance  for  doing  so.  8taU  v. 
Maine  Oentralf  76  Me.  867.  **No  neglect  of  duty  on  the  part  of  a  railroad  com- 
pahy  will  excuse  any  one  approaching  such  a  crossing  from  using  the  senses  of 
sight  and  hearing,  where  these  may  be  available."  1  Thomp.  Nei?.  426,  and  cases 
in  notes.  Experience  has  taught  men  that  there  are,  and  can  be  no  safeguards 
against  injuries  at  railroad  crossings  nearly  as  efficacious  as  to  look  and  listen  for 
an  approaching  train. 

The  counsel  for  the  plaintiff,  in  an  able  argument  upon  the  facts  of  the  case, 
places  too  much  reliance  upon  his  view  of  the  relative  rights  of  the  parties  in  the 
use  of  the  highway  at  its  crossing  with  the  railroadj  At  the  place  of  intersection 
there  are  no  doubt  concurrent  rights.  Neither  has  |an  exclusive  right  of  passa^. 
They  have  equal  rights.  But  the  manner  of  exercising  those  rights  is  quite 
another  thing.  A  railroad  company  would  not  have  the  right  to  occupy  the  way 
in  a  manner  or  to  an  extent  that  would  unreasonably  delay  the  public  travel  or 
render  it  dangerous ;  nor  to  start  a  train  at  an  instant  when  it  would  be  likely  to 
produce  colhSon.  But  when  a  train  is  under  way  it  has  the  first  right  of  the 
road.  Its  right  may  then  be  first  exercised.  It  cannot  be  required  to  stop  except 
in  cases  of  apparent  danger  not  otherwise  avoidable.  The  traveler  must  stop  for 
the  train.  For  that  purpose  are  the  requirements  of  signals  and  gates  and  the 
like,  to  warn  the  traveler  to  keep  out  of  the  way.  There  must  be  a  uniform  and 
certain  rule  to  regulate  the  matter,  or  dire  confusion  would  ensue.  The  persons 
manning  a  train  have  the  right  of  relying  upon  the  supposition  chat  a  travelei; 
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intends  to  wait  for  the  passing  of  the  train,  unless  it  appears  that  he  has  not  a 
chance  to  do  so. 

In  Continental  Improeemmt  Co.  v-  Btead,  96  U.  S.  161,  the  law  of  the  road  is 
expressed  as  follows:  **0f  course,  these  mutual  rights  (of  railroad  and  traveler) 
have  respect  to  other  relative  rights  subsisting  between  the  parties.  From  the 
character  and  momentum  of  a  railroad  train,  aUd  the  requirements  of  public  travel 
by  means  thereof,  it  cannot  be  expected  that  it  shall  stop  and  give  precedence  to 
an  approaching  wagon  to  make  the  crossing  first ;  it  is  the  duty  of  the  wagon  to 
wait  for  the  train.  The  train  has  the  preference  and  the  right  of  way.  But  it  is 
bound  to  give  due  warning  of  its  approach,  so  that  the  wagon  may  stop  and 
allow  it  to  pass,  and  to  use  every  exertion  to  stop  if  the  wagon  is  inevitably  in 
the  way." 

In  Pierce  on  Railroads,  842,  it  is  said:  ** The  obligations  of  the  company  and 
of  the  traveler  are  mutual  and  reciprocal,  and  the  same  degree  of  care  to  avoid  a 
collision  is  incumbent  on  each.  It  is  the  duty  to  give  the  warnings  required  by 
the  statute,  or  in  the  exercise  of  ordinary  care,  and  it  is  his  duty  to  have  his 
attention  alive  to  them,  and  to  heed  them.  The  company,  having  a  fixed  place 
of  movement  and  a  peculiar  momentum,  has  the  right  of  precedence  in  crossing 
highways ;  and  he  must  wait  till  the  train,  the  coming  of  which  he  knows,  or 
ought  to  know,  has  passed." 

£i  Whitney  Y.  JRaUroad,  69  Me.  208,  Vibgin,  J.,  says:  **0n  account  of  the 
motive  power  used  by  railroads,  and  the  difficulties  attending  its  management, 
and  the  noises  incident  thereto,  the  statute  has  prescribed  means  particularly 
adapted  to  give  notice  of  the  approach  of  a  train,  the  object  being  to  warn  all 
'  persons  of  such  approach  in  season  to  enable  them  to  stop  at  a  safe  distance,  and 
thus  avoid  the  risk  not  only  of  collision,  but  also  of  alarm  to  horses." 

For  the  defense,  it  is  contended  that  the  plaintiff  could  not  give  in  evidence 
the  fact  of  a  failure  to  station  a  fiagman  at  the  crossing,  because  no  such  ground 
of  recovery  is  alleged  in  the  writ.  It  need  not  be  alleged.  Neither  the  statute 
nor  any  municipal  proceedings  imposed  such  a  requirement  at  the  place  in  ques- 
tion. Therefore  a  failure  in  that  regard  would  not  constitute  neciigence  per  m 
i^e^li^ence  in  law.  If  the  jury  found  that  such  a  caution  was  indispensable,  its 
omission  would  be  at  most  only  evidence  of  negligence,  ontf  circumstance  to  be 
taken  in  connection  with  all  other  circumstances  upon  the  main  or  central  ques- 
tion whether  the  defendants  at  the  particular  time  and  place  prudently  managed 
their  road.  1  Thorn.  Neg.  419,  and  cases;  McOraih  v.  Jiailroad,  63  N.  Y.  628; 
Com,  V.  BaUroad,  101  Mass.  201 ;  Bimghkirk  v.  Dd,  d  Hud,  Canal  Co.,  92  N.  Y. 
219;  S.  C,  44  Am.  Rep.  870. 

It  was  contended  by  the  defense,  that  it  is  a  question  of  law  and  not  of  fact, 
whether  the  exigencies  in  any  given  case  require  the  presence  of  a  flagman  at  a 
railroad  crossing.  Of  course,  there  may  be  extreme  cases  where  a  judge  would  be 
justified  in  giving  an  absolute  direction  upon  the  question.  But  generally  it  must 
be  an  issue  for  the  jury.  It  is  said,  the  jury  are  not  a  very  competent  tribunal 
for  the  settlement  of  such  a  dispute.  The  court  should  inform  and  aid  the  jury. 
It  is  also  said,that  when  the  facts  respecting  the  situation  are  undisputed,  the  con- 
clusion must  be  one  of  law.  But  undisputed  facts  may  weign  against  one 
another.  One  person  may  give  the  dominant  weight  to  one  fact  and  another  per- 
son to  another.  Usually  such  questions  present  an  exigency  to  be  judged  of. 
Even  though  the  facts  are  undisputed,  if  they  are  of  such  a  nature  or  pertain  to 
such  a  matter,  that  different  intelligent  and  honest  minds  might  exercise  different 
judgments  upon  them,  the  question  to  be  decided  belongs  to  the  jury.  It  is 
plainly  observable  that  the  tendency  is  to  multiply  the  instances  in  which  the 
court  will  take  negligence  cases  from  the  jury  and  decide  them  as  matters  of  law, 
but  the  advancement  of  the  law  in  such  respects  has  not  extended  to  the  limit 
assigned  for  it  in  the  argument  for  the  defendants.  See  Cumberland  Valley  B,  iS. ' 
V.  Mangans,  48  Am.  Rep.  88;  28  Am.  Law  Reg.  N.  S.  618,  and  note. 

Motion  sustained. 

Dakfobth,  YiRQisr,  Fostbb,  Emebt  and  Haskell,  JJ.,  concurred. 
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WOODBUKY  «.  QarDINBR. 
January  26,  1885. 

SPBOinc  PiEVORMANCB— Oral  Aorbbmbnt  to  Gontrt  Lakd  •«  Substaktial  iMPRoyvMnrrs. 

When  a  party  to  an  agreement  fair  and  jast  in  its  terms,  understandinglj  entered  into 
and  concluded,  is  injuiid,  without  default  on  his  own  part^  by  its  non-fulfillment  of  the 
other  party,  the  moat  direct  and  satisfactory  remedy  which  he  instinctively  seeks  is 
specific  performance. 

The  ffround  of  the  remedy  is  an  equitable  estoppel  based  on  an  equitable  frand. 

A  fatner-m-law  made  an  oral  agreement  with  his  son-in-law  that  if  he  would  sell  his 
farm  and  come  and  live  with  him  on  the  homestead,  carry  on  the  fafm  and  maintain  him 
and  hi8  wife  while  thev  lived  and  furnish  them  with  a  horse  and  carnage  for  their  own 
convenience,  he  woola  convey  the  farm  to  plaintiff. 

The  plaintiff  entered  into  possession  upon  faith  of  the  agreement,  made  improvements, 
paid  taxes,  etc.,  thereby  enhancing  the  value  of  the  land.  Subsequently  some  unpleasant- 
ness arose  between  the  parties  and  the  father-in-law  refused  to  convey,  although  he  con- 
tinued to  reside  with,  and  be  supported  by  the  plaintiff  until  his  death. 

Jitldf  that  plaintiff  was  entitled  to  a  specific  performance  of  the  agreement  by  the  sole 
devisee  of  the  vendor.* 

2>.  2>.  Stewart^  for  plaintiff.     Jcme$  Wright^  for  defendant. 

ViBonT,  J.  Bill  in  equity  to  enforce  speciflc  performance  of  an  alleged  oral 
agreement  for  the  conveyance  of  a  farm.  Drought  against  the  sole  devisee  of  the 
vendor,  and  also  against  one  claiming  as  assignee  of  a  mortgage  thereon.  Among 
other  defenses  the  statute  of  frauds  is  interposed. 

When  a  party  to  an  amement  fair  and  just  in  its  terms,  understandingly  en- 
tered into  and  concluded,  is  injured,  without  default  on  his  own  part,  by  its  non- 
falfilhnent  of  the  other  party,  the  most  direct  and  satisfactory  remedy  which  he 
instinctively  seeks  is  specific  performance.  This  nractical  result  he  cannot  obtain 
by  the  common  law,  for  that  measures  all  losses  by  money ;  but  equity  comes  in 
to  supply  this  more  complete  justice,  and  has  laid  down  certain  rules  of  relief  by 
which,  v^hen  its  circumstances  bring  it  within  them,  every  contract  susceptible  of 
substantial  enjoyment  may  be  enforced. 

In  this  State,  the  early  equity  jurisdiction  of  the  court  was  limited  to  a  very 
few  subjects.  It  was  gradually  from  time  to  time  extended  to  others,  until  1874, 
when  the  legislature  conferred  **  full  equity  jurisdiction  according  to  the  usage 
and  practice  of  courts  of  equity,  in  all  other  cases  where  there  is  not  a  plain,  ade- 
quate and  complete  remedy  at  law.''  Stat.  1874,  chap.  175.  And  notwithstanding  the 
clause  •  *in  all  other  cases,"  the  re-enactment  of  this  statute  in  R.  S.  (1883),  chap.  77, 
g  6,  was  not  intended  to  be  limited  in  effect  by  reason  of  its  being  accom- 
panied by  a  re-enactment  of  the  various  restricted  provisions  of  the  former  statutes. 
Qla»  Y.  Htdhert,  102  Mass.  88;  Bamerhy  v.  Buntin,  118  id.  287. 

Until  the  Stat.  1874,  chap.  176  took  effect,  this  court,  on  account  of  limited  equity 
jurisdiction,  could  not  decree  specific  performance  of  unwritten  agreements  for 
the  conveyance  of  land,  under  any  circumstances.  Steams  v.  Hubbard,  8  Me. 
820;  WUtan  v.  Harwood,  28  id.  181;  Bubier  v.  BubUr,  24  id,  42;  FamJiam 
V.  Clement^  51  id.  426.  But  now  that  the  broad  general  power  is  conferred, 
jurisdiction  extends  to  the  enforcement  of  all  oral  agreements  wl^en  the  parties  have 
not  a  **  plain,  adequate  and  complete  remedy  at  law."  and  the  circumstances  are 
such  as  to  bring  them  within  the  established  rules  of  equity  governing  such  matters. 

As  this  is  the  first  case  of  the  kind  which  has  come  before  this  court  since  the 
enactment  of  the  above  statute,  it  may  be  excusable  to  remark  that  it  has  long 
been  held  in  England  that  part  performance  of  an  unwritten  contract  to  convey 
land  may  authorize  a  court  of  equity  to  compel  specific  performance  by  the  other 
party  in  contradiction  to  the  positive  terms  of  the  statute  of  frauds.  Lester  v. 
Foxeroft,  Ck)lle's  P.  C.  108;  S.  C,,  11  Eng.  Rep.  768;  Bmd  v.  Hophins,  1  Sch.  & 
Lef.  488;  Coles  v.  PUkingion,  L.  R.,  19  Eq.  174.  And  the  same  doctrine  has  been 
adopted  by  all  (save  three  or  four)  of  the  States  of  the  Union.  Pom.  Eq.  Jur., 
I  1409,  some  of  them  making  it  an  express  exception  to  the  statute  of  frauds. 
Wat.  8p.  Per.,  §  257. 

♦  10  Eng.  Bep.  530,  764;  87  Am.  Rep.  849;  82  id.  668;  26  id.  466;  21  Week.  Dig.  116.— Ed. 
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The  ground  of  the  remedy  is  an  equitable  estoppel  based  on  an  equitable  fraud. 
After  having  induced  or  knowingly  permitted  another  to  perform  in  part  an 
agreement  on  the  faith  of  its  full  performance  by  both  parties,  and  for  which  he 
could  not  well  be  compensated  except  by  specific  performance,  the  other  shall  not 
insist  that  the  agreement  is  void.  Morphett  y.  Jones,  1  Swanst.  181 ;  Bueknuutet 
V.  ff(mvp,7  Ves.  846;  PotUr  v.  JacobsyUl  Mass. 82,  87.  In  other  words,  the  statute 
of  frauds  having  been  enacted  for  the  purpose  of  preventing  frauds  should  not  be 
used  fraudulently.  Mestaer  v.  OilUipie,  11  Ves.  621,  627;  Wfdibread  v.  Bro- 
eherst,  1  Bro.  C.  C.  404;  Ash  v.  Hare,  78  Me.  408;  Pom.  Eq.  Jur.,  §  921. 

Compensation  in  damages  for  the  breach  of  an  agreement  to  convey  land  is  not 
regarded  as  adequate  relief.  Jones  v.  Bobbins,  29  Me.  351 ;  Foss  v.  Haynes,  31  id. 
81 ;  Snowman  v.  Harford,  55  id.  199.   Hence  parties  thereto  may  resort  to  equity. 

To  be  enforceable,  the  ap'eement  must  be  concluded,  unambiguous,  founded  on 
a  valuable  consideration,  &ir  and  just  in  all  its  parts,  and  such  that  its  specific 
performance  will  not  be  harsh  or  oppressive  upon  the  party  against  whom  it  is 
sought  (Pom.  Eq.  Jur.,  §  1405  and  cases  in  notes),  and  proved  to  the  satisfaction 
of  the  court,  Parkhurst  v.  Van  Cortland,  1  Johns.  Ch.  273;  JSTedle  v.  Neales,  9 
Wall.  1,  12. 

To  exclude  the  operation  of  the  statute  of  frauds,  the  acts  of  performance 
must  be  such  as  have  unequivocal  reference  to  the  agreement  souglit  to  be  en- 
forced, show  that  they  were  done  in  pursuance  and  execution  of  it,  that  damages 
recoverable  in  law  would  not  adequately  compensate  the  plaintiff,  and  that  fraud 
and  injustice  woutti  result  to  him  if  the  agreement  be  held  inoperative.  Wat. 
Sp,  Per.,  §  261,  and  cases  in  note;  8  White  &  T.  L.  Gas.  516;  Williams  v.  Morris, 
96  U.  S.  457.  In  other  words,  partial  performance  is  such  a  carrying  out  of  the 
agreement  by  one  party  thereto,  that  fraud  would  result  to  him,  unless  the  other 
party  be  compelled  to  perform  his  part  of  it.  TiUon  v.  TiUon,  9  N.  H.  890 ;  Ash 
v.  Hare,  78  Me.  408.  The  taking  of  open,  actual  possession  of  the  premises  by 
the  vendee,  with  the  assent  of  the  venaor,  pursuant  to,  and  in  execution  of  an 
agreement  for  their  sale,  has  always  been  considered  an  act  of  performance 
(Morphett  T.  Jones,  supra;  Knickerbocker  y.  Harris,  1  Paige's  Ch.  209;  Potter  v.  Jacobs 
111  Mass.  82;  Wharton  r . Stouienburgh,  85  N.  J.  Eq.  266;  Wat.  Sp.  Per.,  §§  272- 
277) ;  and  when  combined  with  the  making  of  valuable  improvements  by  way  of 
permanent  erections  thereon,  or  by  skill  and  labor  bestowed  by  cultivation, 
whereby  the  land  was  greatly  enhanced  in  value,  they  all  become  important  and 
pregnant  acts  which  can  be  reasonably  referred  only  to  an  ageeement  for  a  sub- 
stantial interest  in  the  property.  Lester  v.  Foxcro/t,  supra;  Surcome  v.  Penningor^ 
8  DeG.,  M.  & G.  571 ;  Parkhurst  v.  VanCortland,  14  Johns.  15 ;  Freeman y.  Freeman, 
48  N.  Y.  84;  S.  C,  8  Am.  Rep.  657;  King's  Heirs  v.  Thompson,  9  Pet.  204;  Neale 
v.  Neales,  supra.  And  the  case  is  peculiarly  strengthened  when  it  also  appears 
that  the  land  has  been,  by  direction  of  the  vendor,  assessed  to  the  vendee,  ever 
since  possession  taken,  and  that  he  has  promptly  paid  the  taxes.  Wat.  Sp.  Per. 
citing  MvranviUe  v.  SUverthom,  1  Gr.  (Pa.)  410. 

This  doctrine  applies  to  gifts  from  parent  to  children.  LdbdeU  v.  LobdeU,  86  N. 
Y.  827.  Accordingly,  where  a  step-father  agreed  with  his  step-son,  just  of  age 
and  about  to  leave  home,  that  if  he  would  work  the  farm  and  take  care  of  the 
family,  he  should  have  a  deed  of  one-half  of  the  farm,  on  substantial  perform- 
ance by  the  son,  the  court  decreed  specific  performance.  Twiss  v.  George,  83 
Mich.  288.  So,  in  the  absence  of  such  relationship,  where  a  husband  and  wife 
accepted  the  offer  of  an  aged  person  in  poor  health,  that  if  they  would  give  him- 
self a  nurse,  lodging  and  board  in  a  certain  house,  and  take  care  of  nim  until 
his  death,  he  would  convey  the  house  to  his  wife ;  and  they  fulfilled  their  agree- 
ment and  expended  $200  in  repairs,  specific  performance  was  decreed  against  his 
heira.  Watson  v.  Mahan,  20  Ind.  228.  See,  also,  IBatt  v.  WiUiams,  72  Mo.  214; 
6.  C,  87  Am.  Rep.  488;  Bohanan  v.  Bohanan,  96  111.  591 ;  LitOefield  v.  LUi^field, 
61  Wis.  28. 

The  following  facts  are  fully  substantiated  by  the  proofs  and  make  out  a  strong 
case  vnthin  the  rules  above  mentioned : 

J.  0.  Gardiner,  some  seventy  years  of  age,  together  with  his  wife,  a  few  years 
hifi  jumor^  resided  on  their  home  fann  in  Caoaan.    The  plaintiff,  rising  fifty  years 
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of  ap^e,  together  with  his  wife  (daughter  of  the  Gardiners)  resided  on  his  farm, 
in  Pittsfield.  During  the  siunmer  of  1877,  Gardiner  frequently  importuned  the 
plaintiff  to  sell  his  property  in  Pittsfield,  nK>ye  on  to  his  homestead  in  Canaan, 
support  him  and  his  wife  during  their  respective  lives,  and  have  the  homestead. 
FiaaUy,  in  September  following,  Gardiner  and  the  plaintiff  made  an  oral  agree- 
ment that  plaintiff  should  sell  his  farm,  farming  tools,  etc.,  in  Pittsfield,  remove 
with  his  wife  and  family  on  to  the  homestead,  carry  on  the  farm,  maintain  Gardiner 
and  his  wife  during  life  by  furnishing  them  such  support  as  they  might  need, 
keep  Gardiner's  horse  and  carriage  for  their  convenience,  but  the  plaintiff  to  have 
the  use  of  it  on  the  farm,  Gardiner  and  wife  to  pay  their  own  doctor's  bills,  furnish 
their  own  clothings  and  from  choice  to  do  their  own  house-work  so  long  as  they 
were  able,  and  Gardiner  to  work  only  when  he  pleased.  That  Gardiner  should 
convey  the  farm  to  tlie  plaintiff,  taking  back  a  mortgage  thereof  conditioned  for 
the  support  of  himself  and  wife  as  above  stipulated. 

Thereupon  the  plaintiff,  assisted  by  Gardiner,  sold  and  conveyed  his  farm  and 
some  personal  property  in  Pittsfield  for  |2,600,  with  which  he  paid  outstanding 
debts  amounting  to  some  $1,800  or  $1,900,  and  on  October  4, 1877,  removed  with 
his  family  to  Canaan,  when,  on  delivery  thereof  by  Gardiner,  he  entered  into  full 
possession  of  the  homestead  in  strict  pursuance  and  execution  of  the  agreement, 
and  for  no  other  purpose,  occupyinfi^  the  whole  premises  except  two  or  three  rooms 
which  G^diner  and  his  wife  occupied. 

The  plaintiff  took  with  him  to  the  homestead  rising  $1,000  worth  of  personal 
property,  comprising  neat  stock,  horse,  farming  tools,  wagons,  grain,  etc.  Find- 
ing the  farm,  as  previously  informed  by  Gardiner,  somewhat  run  down,  the  plain- 
tiff purchased  and  expended  on  it,  during  the  first  two  years,  forty  tons  of  hay, 
$15  worth  of  yard  manure,  thirteen  hundred  pounds  of  phosphates  and  five  hun- 
dred pounds  of  plaster,  cleared  the  bushes  from  the  pasture,  re-set  more  than  one 
hundred  rods  of  fence,  cultivated  new  land,  and  with  other  lumber  and  timber, 
added  to  seme  already  there  —  one-half  of  which  he  purchased  of  a  former  tenant 
—  erected  a  new  stable  at  an  expense  of  $250,  and  caused  all  of  the  buildings  to 
be  insured  —  all,  with  the  full  kifowledge  and  consent  of  Gardiner.  He  also  paid 
the  taxes  upon  the  homestead  and  f>ersonal  property  for  the  next  and  every  suc- 
ceeding year,  since,  the  same  having,  by  direction  of  Gardiner,  been  assessed  to 
him. 

Soon  afterward  the  plaintiff  and  Gardiner  went  to  an  attorney  at  law  to  execute 
che  deed  and  mortgage.  The  attorney  advised  them,  and  they  consented  to  post- 
pone their  execution  until  after  the  trial  of  a  pending  action  against  the  plaintiff 
by  the  holder  on  a  note  of  $1,000  or  $1,100)  ^ven  for  a  patent  right,  as  it  might 
involve  the  homestead. 

Subsequently  some  unpleasantness  arose  between  the  parties,  and  although 
Gardiner  and  his  wife  continued  to  reside  and  be  supported  by  the  plaintiff  on  the 
homestead  until  Gardiner's  decease  in  April,  1882,  he  frequently  refused  to  con- 
vey according  to  his  agreement.  Immeaiately  after  the  burial  of  Gardiner,  his 
widow  (one  of  the  defendants)  left,  and  has  since  resided  with  the  other  daughter 
(the  other  defendant),  and  has  constantly  refused  to  be  supported  by  the  plain- 
tiff and  to  give  a  deed  and  take  a  mortgage  for  her  support,  as  her  husband,  with 
full  knowledge  on  her  part,  had  agreed,  although  the  legal  title  to  the  premises  is 
in  her  as  sole  devisee  of  her  husband. 

We  have  said  that  the  facts  are  fully  substantiated,  which  is  emphatically  true 
upon  the  direct  testimony  and  admission  of  both  parties;  and  on  no  other  theory 
than  that  established  by  the  direct  testimony,  are  the  undisputed  acts  and  conduct 
of  the  parties  to  the  agreement  reconcilable.  NsaU  v.  Neales^  9  Wall.  1,  10.  fiut 
we  do  not  mean  to  intimate  that  there  is  not  some  conflicting  testimony  relating 
to  minor  matters,  yet  the  main  facts  stand  uncontradicted.  Nor  is  there  any  doubt 
that  considerable  bad  blood  was  manifested  by  the  exchange  of  cross  words  and 
abusive  epithets  between  the  parties  some  time  before  the  decease  of  Mr.  Gardiner; 
and  had  this  been  all  on  one  side  we  should  long  hesitate  before  sustaining  the 
bill  But  in  this  respect,  this  case  is  like  many  others  of  like  nature.  In  the  lan- 
guage of  Mr.  Justice  Davis,  in  Neale  v.  Nealm^  last  cited,  *'  it  is  to  be  regretted 
that  the  contest  over  this  property,  like  all  contests  between  near  relations,  has 

Vol.  I.  — 14 
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elements  of  bitterness  in  it."  But  they  did  not  grow  out  of  any  alleged  non-fulfil- 
ment of  the  a^eement  on  the  part  oi  the  plaintiff,  for  the  declarations  of  Mr. 
Gardiner,  testified  to  by  several  distinct  witnesses,  all  admit  that  he  never  called 
upon  the  plaintiff  in  vain  for  support.  Nor  is  there  wanting  evidence  from  the 
same  reliable  sources  showing  that  it  was  far  from  an  easy  matter  to  '*  get  along 
pleasantly  ''  with  the  older  parties.  Moreover,  the  testimony  contains  more  than 
a  mere  suggestion  that  they  wero  exposed  to  bad  infiuences,  ill-conceived  advice. 
It  is  utterly  incredible  that  Mr.  Garainer  would  have  voluntarily  resorted  to  the 
gross  fraud  of  attempting  to  put  the  mortgage  set  up  by  one  of  the  defendants 

Xn  the  homestead.  Neither  can  we  believe  that  this  defendant  understood  the 
gations  in  her  answer  relating  thereto  when  she  made  oath  to  them,  they  are 
so  inconsistent  witli  the  facts  fully  proved  as  also  by  her  own  deposition. 

The  mortgage  cannot  be  upheld.  Its  fraudulent  character  is  fully  exposed.  It 
was  instigated  as  a  fraud  upon  this  plaintiff,  and  it  limped  with  fraud  every  step 
it  took,  the  defendant  assignee  being  fully  cognizant  of  it  Lewis  v.  JdmaU,  71 
Me.  552;  A$h  v.  Hare,  78  id.  401. 

There  was  no  waiver.  The  parties  undertook  to  settle  their  troubles  by  refer- 
ence, which  proved  abortive.  The  plaintiff  has  continued  in  full  possession,  and 
has  surrendered  no  claim  which  he  seeks  to  enforce.  The  nonsuit  of  his  action 
was  no  bar  to  this  suit.  Neither  is  there  any  legal  objection  to  the  competency 
of  the  plaintiff  as  a  witness,  he  is  not  coming  within  any  exception  to  R«  8.,  chap. 
82,  §  98,  enumerated  in  §  98. 

Mrs.  Gardiner  being  sole  devisee  of  the  homestead  is  the  proper  party.  It  is  a 
fundamental  maxim  **  that  equity  looks  upon  things  which  ought  to  be  done,  as 
actually  performed ; "  consequently,  when  a  contract  is  made  for  the  sale  of  an 
estate,  equity  considers  the  vendor  as  the  trustee  of  the  vendee,  holding  the  ven- 
dee's legal  estate  on  a  naked  trust.  Linscott  v.  Buck,  88  Me.  580;  8ug.  Vend. 
(Perkins'  ed.),  chap.  5,  §  1;  Pom.  Eq.  Jur..  864  et  tteq.  The  equit^le  title 
changes  when  the  contract  is  completed.  The  consequences  of  this  doctrine  fol- 
low. As  the  vendee's  legal  estate  is  held  on  a  naked  trust  by  the  vendor,  this 
trust,  impressed  upon  the  land,  follows  it  in  th^  hands  of  his  heirs  and  devisees, 
and  his  grantees  with  notice.  Cotter  v.  Layers  2  P.  Wms.  628;  Vaween  v. 
J^rey,  16  Ves.  519;  Pom.  Eq.  Jur.,  §  868,  and  notes. 

There  is  no  intimation  in  the  case  that  any  debts  exist  against  the  estate. 
Hayes  v.  Cemetery^  108  Mass.  400,  408. 

Unless  the  agreement  be  performed,  this  plaintiff  will  be  greatly  damnified,  and 
we  have  no  hesitation  in  decreeing  ^ts  specific  performance. 

Decree  accordingly.    Bill  sustained,  with  costs. 

Petebs,  C.  J  ,  Walton,  Danporth,  Libbby  and  Embrt.  JJ.,  concurred. 


Fbsbbndbn  v.  Judge  of  Probate. 
Janaary  28,  1686. 

EZBCUTOR  AND  ADMINISTRATOR  — A CCOnifTS  —  TaXBS  —  WhO  ShOULD  PaT. 

An  executor  cannot  be  allowed  in  his  account  the  amount  of  taxes  paid  by  him  prior  to 
a  sale  of  tbe  land  for  payment  of  debts.  The  heirs  and  denseeSybeing  entitled  to  the  rents 
until  sold,  should  paj  tbe  taxes. 

Woodman  &  Thompson,  for  plaintiff.  P.  J.  Larahee^  for  defendant 
Peters,  C.  J  The  appellant  was  devisee  in  trust,  and  executor  under  Daniel 
Brown^s  will.  The  estate  proving  insolvent,  certain  real  estate  of  the  testator 
was  sold  for  the  production  of  assets  to  be  applied  to  the  payment  of  debts.  The 
appellant  presents  for  allowance  in  his  accounts  as  executor,  the  amount  of  taxes 
assessed  upon  such  real  estate  prior  to  its  sale.  The  claim  was  propeily  disal- 
lowed. 

Heirs  and  devisees  have  the  rents  of  real  estate  until  it  is  sold  by  an  adminis- 
trator or  executor  for  the  payment  of  debts,  and  for  that  reason  they  should  pay 
the  taxes.  The  taxes  are  a  charge  upon  tbe  rents.  The  technicality  which  gives 
to  heirs  and  devisees  the  rents  of  an  insolvent  estate  is  an  extreme  doctrine  a^inat 
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creditors,  and  the  severity  of  requiring  creditors  to  pay  the  taxes  while  others  reap 
the  rents  should  not  be  superadded.  Kimball  v.  Sumner^  62  Me.  805 ;  Lucy  v. 
Luey,  55  N.  H.  9;  Palmer  v.  Palmer,  18  Gray,  828;  Schoul.  Ex.,  §  510,  note. 

There  may  be  exceptions  to  the  rule.  There  may  be  occasions  when  it  would 
be  reasonable  and  right  for  such  a  charge  to  appear  in  an  administration  account. 
But  the  appellant  does  not  show  the  necessity  for  the  charge ;  the  burden  is  upon 
bim  to  do  so.  The  indications  are  the  other  way.  The  estates  sold  were  rentable 
properties.  The  rents  accruing  after  the  testator's  death  and  before  the  sale  must 
have  greatly  exceeded  the  taxes.  It  looks  as  if  the  taxes  were  paid  by  the  right 
person  out  of  a  wrong  pocket. 

Complaint  is  made  that  the  court  of  probate  unreasonably  reduced  the  appel- 
lant's bill  for  fees,  and  cut  down  an  account  paid  by  him  for  the  services  of  an 
attendant  during  the  last  sickness  of  the  testator.  Those  are  questious,  either  of 
fact  or  of  discretion,  that  should  be  finally  settled  by  a  single  judge,  unless  he 
sees  fit  to  report  them  to  the  full  court  for  its  decision.  In  only  an  extreme  case, 
but  not  under  any  ordinary  circumstances,  would  the  law  court  interfere  with  a 
decision  of  such  questions,  made  by  a  judge  at  nm  pritts,  Orocker  v.  Crocker,  48 
Me.  561. 

Exceptions  overruled. 

Waltoh,  Vikgin,  Libbby  and  Emery,  J  J.,  concurred;  Haskbll,  J.,  did  not 
sit. 


Bbastow  v.  Rockport  Icb  Co. 

January  28,  1885. 

Id  —  Right  to  Taei  Frbb  to  all 

Lily  pood,  containing  more  than  ten  acres,  is  a  ''great  pond"  within  the  meaning  of 
the  ordinanee  of  1641-7,  and  is  a  pubhc  pond,and  the  right  to  take  ice  therefrom  is  free  to 
all,  which  right  must  be  exercised  in  a  reasonable  manner  and  with  a  due  regard  for  the 
rights  of  others.* 

Baker,  Baker  db  Comishy  for  plaintiff.     A,  P.  Oaitld,  for  defendant. 

Walton,  J.  In  this  State,  ponds  containing  more  than  ten  acres  are  public, 
and  the  right  to  cut  ice  upon  them  is  a  public  right,  free  to  all.  In  this  particu- 
lar, the  right  of  a  riparian  owner  is  no  gieater  than  that  of  every  other  citizen. 
And  the  exercise  of  the  right  by  a  riparian  proprietor,  although  continued  for 
more  than  twenty  years,  will  not  enlarge  his  right.  It  will  still  be  no  more  than 
a  right  in  common.  It  will  not  thereby  be  changed  from  a  common  to  an  exclu- 
sive right.  The  exercise  of  such  a  right  is  in  no  respect  adverse  or  aggressive, 
and  presumption  cannot  be  predicated  upon  its  exercise  ,however  long  continued. 
The  right  to  take  ice  from  a  public  pond,  like  all  public  rights,  must  be  exercised 
in  a  reasonable  manner,  and  with  a  due  regard  to  the  eoual  rights  of  others,  as 
the  right  to  boat,  to  fisb,  to  dig  clams  and  oysters,  must  oe  exercised  in  our  bays 
and  harbors  and  on  the  sea  itself.  And  it  is  the  opinion  of  the  court  that  the 
right  of  the  parties  to  this  litigation  to  cut  ice  on  Lily  pond  is  equal ;  that  neither 
has  a  right  superior  to,  or  to  the  exclusion  of,  the  other.  True,  the  defendants 
are  a  corporation  and  their  charter  authorizes  them  to  cut  ice  on  Lily  pond.  But 
there  is  nothing  in  the  charter  to  indicate  that  the  ri^ht  was  intended  to  be  ex- 
clusive. And  it  is  the  opinion  of  the  court  that  it  is  not  exclusive ;  that  both 
parties  must  exercise  the  right  m  a  reasonable  manner,  and  with  a  due  regard  to 
the  rights  of  each  other,  and  of  all  others  who  may  wish  to  take  ice  from  the 
pond.  The  claim  of  the  plaintiffs  to  an  exclusive  right  to  cut  ice  on  Lily  ]>ond, 
opposite  to  so  much  of  the  shore  as  they  own  or  have  leases  of,  cannot  be  sus- 
tained. Lily  pond,  it  is  admitted,  contains  more  than  ten  acres.  It  is,  therefore, 
a  "great  pond  "  within  the  meaning  of  the  ordinance  of  1641-7,  and  by  the  prin- 
ciples of  that  ordinance  (which  have  been  too  many  times  recognized,  sanctioned, 
and  declared  to  be  a  part  of  the  common  law  of  this  State  to  be  now  disregarded) 

♦  Moak's  Underbill  on  Torts,  851 ;  55  How.  Pr.  876 :  6  Abb.  K.  C.  172;  26  Hun,  ^6 ;  88  Am. 
Bep.  246 ;  5  id.  234;  46  id.  580 ;  24  Alb.  L.  J.  516;  25  id.  106.— Ed. 
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it  is  a  public  pond,  and  the  use  of  it  free  to  all  who  can  reach  it  without  trespass- 
ing upon  the  lands  of  others.  Ba^rrmM  v.  McDei'moU,  78  Me.  441 ;  West  Boskmry 
V.  Stoddard,  7  Allen,  158;  HttUnger  v.  Eames,  121  Mass.  689. 

Such  being  the  law,  of  course  the  plaintiS^s  bill)  in  which  they  ask  that  the 
defendants  may  be  enjoined  from  'cutting  ice  *  ^  between  the  shores  under  their 
(the  plaintiffs')  ownership  or  control  and  the  center  of  the  pond  in  front  of  the 
same,"  cannot  be  sustained.  But,  as  the  principal  question  is  a  new  one  in  thia 
State,  and  there  is  evidence  that  the  defendants  as  well  as  the  plaintiffs  have 
claimed  greater  rights  than  they  are  entitled  to,  and  it  was  equally  im^Mrtant  to 
both  parties  to  have  their  rights  judicially  determined,  we  think  the  bill  should 
be  dismissed,  without  costs. 

Bill  dismissed,  no  costs. 

PBIBB8,  0.  J.,  ViBoiNy  LiBBXT,  EiiBBT  and  Haskxll,  JJ.^  ooQCOrred* 


CaSWBIX  0.  FULLJEB. 

January  81,  1885. 

False  Riprisektations — Inducing  Loan  —  Bankrdpt  —  Estoppel. 

Plaintiff  induced  a  loan  from  defendant  upon  the  false  represetitation  that  he  had 
already  been  adjudged  a  bankrupt,  and  needed  funds  to  carry  him  through  the  baak- 
ruptcjr  proceedings.     Not  paying  the  loan  defendant  made  oath  required  bj  statute  and 

Slaintiff  was  arrested  upon  a  writ  wherein  the  loan  was  sued  for.    In  an  action  to  recoTer 
aroages  on  the  ground  that  the  arrest  was  ille^^, — 

Htul^  that  plaintiff  was  estopped  from  showing  the  falsity  of  the  oath  as  to  the  amount 
due,  and  that  bis  discbarge  in  oankruptoj  did  not  discharge  the  loan. 

Jos.  Williamson,  for  plaintiff.     Wm,  H,  Fogler^  for  defendant. 

Haskell,  J.  The  plaintiff  sues  for  damages  suffered  from  an  alleged  illegal 
arrest,  grounded  upon  the  false  oath  of  the  defendant,  that  at  least  $10  were  due 
upon  the  debt  sued,  and  were  unpaid,  when  in  fact  it  had  been  discharged  in 
bankruptcy. 

The  defense  is.  that  the  plaintiff,  by  his  own  statement  when  he  contracted  the 
debt,  led  the  defendant  to  believe  that  he,  the  plaintiff,  had  already  been 
adjudged  a  bankrupt,  and  wanted  to  borrow  the  money  to  help  himself  through 
bankruptcy ;  that,  relying  upon  the  truth  of  his  statement,  the  defendant  loaned 
the  money,  and,  after  it  became  due  and  payable,  made  the  oath,  believing  that 
it  was  true. 

The  presiding  justice  ruled  that  this  defense,  if  proved,  would  in  law  bar  the 
plaintiff's  action.  To  this  ruling  the  plaintiff  alleged  exceptions,  the  verdict 
being  for  the  defendant. 

Estoppels  in  pais  have  long  been  regarded  by  courts  as  wise  and  salutary.  That 
a  man  should  be  allowed  by  his  own  speech  and  conduct  to  lead  another  astray, 
and  thereby  take  substantial  benefit  from  the  error  of  which  he  was  the  cause, 
is  subversive  of  natural  justice. 

The  plaintiff  induced  a  loan  from  the  defendant  upon  the  false  representation 
that  he  had  already  been  adjudged  a  bankrupt,  and  needed  funds  to  carry  him 
through  the  bankruptcy  proceedings.  The  defendant,  failing  to  receive  payment 
of  the  loan  when  due,  made  the  oath  requir^  by  statute  as  a  prerequisite  to 
arrest  on  mesne  process  on  contract,  and  caused  the  plaintiff's  arrest  upon  a  writ, 
wherein  the  loan  was  sued  for.  It  is  not  pretended  that  any  part  of  the  oath  was 
false,  beside  that  stating  the  debt  sued,  or  at  least  $10  of  it,  to  be  due  and  pay- 
able. To  show  the  oath  false  in  this  particular,  the.  plaintiff  relies  upon  his  dis- 
charge in  bankruptcy,  which  would  not  have  diseharged  the  defendant's  loan 
had  the  plaintiff's  representations  when  he  procured  it,  relative  to  his  bankrupt 
proceedings,  been  true.  Having  availed  himself  of  false  representations  to  pro- 
cure the  loan,  the  plaintiff  cannot  deny  their  truth  for  the  purpose  of  charging 
the  defendant  with  a  false  onth,  made  upon  the  belief  that  the  false  statements  of 
the  plaintiff  were  true. 

By  reason  of  the  false  representations  of  the  plaintiff,  the  defendant  parted  with 
his  money,  and  eqiii table  estop^l  precludes  the  plaintiff  from  gaining  advantage 
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from  his  own  falsehood.  Stantoood  y.  MeZeUan,  48  Me.  275;  Piper  y.  Gilmour, 
49 id.  149;  Woody,  Penndl,  51  id.  52. 

Thifl  defense  is  fatal  to  the  plaintLfiTB  case,  and  the  other  exceptions  become 
immaterial. 

Exceptions  oTemiled. 

PSTBB8,  C.  J.,  Danforth,  Yzrgih,  Emxrt  and  Foster,  JJ.,  concurred. 


Kma  «.  Jbffbbt. 

Febniaiy  2, 1886. 

Fuumiie — Aonoilr  to  Amiiul  Jdvom an -^  Dbclakatiov. 

In  an  Aotioa  io  Taoate  a  judgment  and  to  annul  an  execntion  issued  thereon,  the 
declaration  is  fatally  defective  that  does  not  show  but  that  the  defendant  in  the  original 
action  was  arrested  upon  a  yalid  precept,  properly  issued  upon  a  Talid  judgment,  ren- 
dered, upon  legal  process  duly  served,  hj  a  court  haying  complete  jurisdiction  of  the 
parties  and  of  &e  subjeot-matter  of  the  suit 

Frank  W.  Dana  A  W.  F.  EiUy^  for  plaintiff.  N,  d^  J.  A,  MorriUy  for 
defendant* 

TTAMTttt.T.  J.  Audita  querela^  seeking  to  vacate  a  judraient  of  this  coart  and 
to  annul  an  execution  issued  upon  it,  whereon  the  plaintiff  has  been  imprisoned, 
and  to  recover  damages  suffered  thereby. 

This  writ  alleges,  the  plaintiff  and  defendant,  both  to  be  of  Lewiston,  in  the 
county  of  AndrcMCoggin.  The  declaration  states,  that  the  officer's  return  on  the 
original  writ  shows,  that  it  was  served  by  attachment  of  real  estate  and  summons 
seasonably  left  '*  at  the  last  and  usual  place  of  abode  of  the  said  King,''  this 
plaintiff,  ^'in  said  county, ''  meaning  the  county  of  Androscoggin,  and  that,  at 
the  time  of  suing  out  the  same  and  of  the  service  thereof,  this  plaintiff,  the  de- 
fendant in  that  action,  was  an  inhabitant  of  the  State.  It  does  not  aver  that  he 
was  not  an  inhabitant  of  the  county  of  Androscoggin,  or  that  he  did  not  live 
there.  His  counsel  does  not  suggest  that  the  summons  was  not  seasonably  left  at 
his  domicile  in  that  county.  It  follows,  therefore,  that  the  declaration  fails  to 
show,  but  that  the  original  judgment,  sought  to  be  vacated,  was  rendered  upon 
actual  notice  to  the  defendant  in  the  original  action,  that  is,  legal  service,  season- 
ably made  as  required  by  statute.  Sanborn  v.  Stickney^  69  Me.  848.  The  tem- 
porary absence  of  the  defendant  in  the  original  action  from  the  State  did  not  re- 
quire a  stay  of  execution,  or  that  a  bond  should  have  been  filed  before  the  same 
issued.     JaekMon  v.  Goxtid,  72  Me.  841. 

The  declaration,  therefore,  is  fatally  defective  in  substance,  in  that  it  does  not 
show  but  that  the  defendant  in  the  original  action  was  arrested  upon  a  valid 
precept,  properly  issued  upon  a  valid  judgment,  rendered,  upon  legal  process 
duly  served^  by  a  court  having  complete  jurisdiction  of  the  parties  and  of  the 
subject-matter  of  the  suit  The  plamtiff  fails  to  show  but  that  he  has  been  im- 
priBoned  by  due  process  of  law,  for  the  non-payment  of  a  debt,  to  which  he  does 
not  pretend  to  have  any  defense,  legal  or  equitable. 

Exceptions  overruled. 
%       Pxnots,  G.  J.,  Walton,  Yiboih,  Libbet  and  Eiocbt,  JJ.,  concurred. 

» 

Lbavitt  e.  Eastmah. 

February  14,  1885. 

D01IAni-*8TATIJT0BT  COM PLIANCS  —  SCHOOL  DlSTRIOT  ^  INVALID  NOTIOI. 

Where  private  proi>erty  is  sought  to  be  taken  against  the  will  of  the  owner,  under  stat- 
ute authority,  all  the  statute  requirements  must  be  fully  and  strictly  complied  with.  In 
the  procedure,  no  step,  however  unimportant  seeminely,  must  be  omittea,  nor  will  the 
substitution  of  other  steps  in  the  place  of  those  named  in  the  statute  be  sufficient. 

Defendants  as  a  committee  of  a  school  distnct  entered  upon  the  land  of  plaintiff,  who 
was  a  mortgagee  in  possession,  partly  remored  a  fence  and  built  on  the  lot  a  school-house. 
In  an  action  of  trespass  quote  elautum,  defendants  justified  under  the  statute  proceedinffs 
in  pursuance  of  which  they  gare  notice  as  follows :  "  To  the  inhabitants  of  school  di8« 
tnct  No.  19,  in  the  town  of  fiarpswell:    Application  in  writing  having  been  made  to  the 


Digitized  by  LjOOQ  IC 


110  The  Eastern  Bepobteq.  [Me. 

undersigned,  as  selectmen  of  the  town  of  Harpswell,  b j  .  .  .  .  oommittee  of  said 
district,  for  the  location  and  erection  of  a  school-house,  to  call  a  meeting  of  the  qualified 
voters  thereof  for  tbepurpose  hereinafter  named.  You  are  hereby  notified  and  warned  to 
meet  at  the  Union  Bouse,  within  said  district^  on  the  fifth  daj  of  June  next,  at  two 
o'clock  in  the  afternoon,  for  the  purpoae  of  hearing  the  inhabitants  of  said  district  on  the 
subject  of  their  disagreement  respecting  a  svUabU  place  to  be  selected  /or  the  erection  of  a 
school-house  in  said  district^  and  of  deciding  where  such  school-house  shall  be  located  and 
lay  out  the  same.    Given,  etc.*' 

tieldt  that  the  notice  was  insufficient  to  conclude  the  owner  as  to  the  extent  of  the  lot  or 
the  amount  of  damages,  and  consequently  the  proceedings  were  invalid. 

John  <7.  Perry  &  B,  H.  Meaher,  for  plaintiff.  P.  J,  La/rrdbee  and  Strout  d  Ealmeg, 
for  defendant. 

Embby,  J.  At  the  time  of  the  alleged' trespass,  the  plaintiff  was  mortgagee  of 
the  locuSf  with  at  least  the  right  of  possession.  The  defenditnts  entered,  removed 
a  part  of  the  fence  inclosing  the  lot,  and  built  on  the  lot  a  school-house.  This 
was  an  injury  to  the  realty  for  which,  if  a  trespass,  the  mortgagee,  under  our  law, 
can  maintain  the  action  of  trespass  qtuMre  daumm,  the  leg^  title  being  in  him. 
Smith  V.  Goodwin^  2  Me.  173;  StovseU  v.  Pike,  id.  887;  Frothingham  v.  Mc- 
Kusiekj  24  id.  403;  Cole  y.  Stewart,  11  Cush.  181.  Had  it  been  an  injury  to  the 
possession  merely,  not  affecting  the  mortgagee's  security,  this  action  might  not 
have  been  maintainable  {Hemes  v.  BielrfoTdy  49  Me.  71),  but  we  think  the  removal 
of  the  fence  and  the  disturbance  of  the  surface  and  soil,  bring  this  case  within 
the  principle  of  the  cases  before  cited. 

The  defendants  justify  as  the  committee  of  the  school  district  which  had 
essayed  to  take  this  land  for  a  school  house  lot  under  statute  proceedings.  The 
validity  of  these  proceedings  for  taking  the  lot  is  the  only  remaining  issue.  The 
district  at  one  of  the  meetings,  by  a  two-thirds  vote,  had  voted  to  locate  its 
school-house  lot  on  land  of  which  the  locun  was  a  part,  alleging  the  owner's  re- 
fusal to  sell.  Application  was  made  to  the  municipal  officers  to  lay  out  a  lot 
thereon,  and  appraise  the  damages  to  the  owner.  There  arc  t^o  contingencies 
in  wiiich  application  can  be  made  by  a  district  to  the  municipal  officers  for  action 
in  relation  to  school-house  lots.  One  is  where  the  district  cannot  aKree  by  a  two- 
thirds  vote  upon  a  location.  Then  the  municipal  officers  are,  in  enect,  to  call  & 
district  meeting,  hear  the  contending  parties,  **  decide  where  the  school-house 
shall  be  placed.'*  R.  S.,  chap.  11,  §  56.  The  other  contingency  is  when  the 
location  has  been  made,  and  no  agreement  can  be  made  with  the  owner.  Then 
the  municipal  officers  are  to  determine,  not  the  location,  but  the  size  and  shape 
of  the  lot  to  be  taken,  and  the  damage  caused  by  such  taking.  **They  may  lay 
out  a  school-house  lot,  not  exceeding  one  hundred  square  rods,  and  appraise  the 
damage."  They  are  to  proceed  "as  is  provided  for  laying  out  town  ways  and 
appraising  damages  therefor.'*  R.  8.,  chap.  11,  §  57.  Both  these  statute  provis- 
ions were  substantially  in  force  at  the  date  of  these  proceedings. 

This  application  in  this  case  was  clearly  and  admittedly  of  the  latter  kind. 
Under  it  tne  municipal  offi<>ers  were  not  to  locate  a  lot,  but  were  to  stake  out  a 
lot  in  a  location  already  made.  This  last,  they  actually  did,  and  appraised  the 
damages.  The  notice  they  gave,  however,  was  as  follows:  **  To  the  inhabitants 
of  school  district  No.  19,  in  the  town  of  Harpswell:  Application  in  writing  having 
been  made  to  the  undersized,  as  selectmen  of  the  town  of  Harpswell,  by  .  . 
.  .  committee  of  said  district,  for  the  location  and  erection  of  a  school-house,  to 
call  a  meeting  of  the  qualified  voters  thereof  for  the  purpose  hereinafter  named. 
You  are  hereby  notified, and  warned  to  meet  at  the  Union  House,  within  said  dis- 
trict, on  the  fifth  day  of  June  next,  at  two  o'clock  in  the  afternoon,  for  the  pur- 
pose of  hearing  the  inhabitants  of  said  district  on  the  subject  of  their  disagree- 
ment respecting  a  suitable  place  to  be  selected  for  the  erection  of  a  school-house 
in  said  district,  and  of  deciding  where  such  school-house  shall  be  located  and  lay 
out  the  same.  Given,  etc."  This  notice  was  evidently  applicable  to  a  case  within 
the  former  contingency.  Was  it  sufficient  notice  of  the  application  actually  made, 
and  of  the  proceedings  that  actually  followed  ? 

It  IS  common  learning  that  where  private  property  is  sought  to  be  taken  against 
the  will  of  the  owner,  under  statute  authority,  all  the  statute  requirements  must 
be  fully  and  strictly  complied  with.     In  the  procedure,  no  step,  however  umm- 
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portant  seemingly,  must  be  omitted,  nor  will  the  substitution  of  other  steps  in  the 
place  of  those  named  in  the  statute  be  sufficient.  To  deprive  the  citizen  of  his 
property  requires  the  whole  statute,  and  nothing  in  the  place  of  the  statute.  If 
there  be  any  degree  in  the  importance  of  the  requirements,  that  of  notice  of  the 
intended  proceedings  would  be  the  chief.  The  nght  of  being  seasonably  informed 
of  just  what  is  intended  in  such  cases,  has  always  been  regarded  as  indefeasible, 
even  where  the  statute  makes  no  provision.  Ha/rlow  v.  Pike^  8  Me.  488.  The 
notice  should  clearly  indicate  to  all  parties  interested  what  the  application  is  and 
what  proceedings  are  intended.  If  the  application  is  authorized,  and  the  proceed- 
ings indicated  are  such  as  the  statute  provides  to  follow  such  an  application,  the 
land-owner  may  choose  to  appear  and  contest  If  either  the  application  or  the  in- 
dicated proceedings  are  unauthorized,  or  if  the  proposed  proceedings  are  inappli- 
cable, the  land-owner  may  disregard  them  and  the  notice  of  them.  He  cannot  be 
bound  by  the  notice  unless  it  notify  him  of  an  authorized  application  to  be  fol- 
lowed by  appropriate  proceedings  provided  by  statute  for  such  a  case. 

The  notice  in  this  case  informed  the  public  of  an  application  in  a  case  of  a  dis- 
agreement about  a  location,  and  of  the  intention  of  the  municipal  officers  at  a 
named  time  and  place  to  hear  the  inhabitants  of  the  district  on  the  subject  of  their 
disagreement,  and  to  decide  where  the  school-house  should  be  located.  In  this 
question,  the  land-owner  may  have  felt  no  interest.  ,  He  may  have  b^n  willing 
for  the  location  to  be  made  on  his  land,  and  only  desired  to  be  heard  on  the  ex- 
tent of  the  lot  or  the  damages.  He  could  assume  that  a  new  application  must  be 
made  for  these  purposes  in  case  of  disagreement  as  toprice,  and  so  disregard  the 
proceedings  in  which  he  did  not  care  to  be  heard.  We  do  not  think  the  notice 
was  sufficient  to  conclude  the  owner  as  to  the  extent  of  the  lot  or  the  amount  of 
damages,  and  consequently  the  proceedings  were  invalid.  HarrU  v.  MarbUheady 
10  Gray,  40;  FUchburg  R  E.  Co.  v.  FiUMmrg,  121  Mass.  182. 

The  defendant's  counsel  calls  our  attention  to  the  words  *'  lay  out  the  same,"  at 
the  end  of  the  notice,  and  contends  that  these  words  gave  the  owner  sufficient 
notice.  We  think  the  notice  as  a  whole  is  unmistakably  of  an  intention  to  decide 
a  question  of  disagreement  about  a  location,  and  not  of  an  intention  to  lay  out  a 
k)^  and  appraise  damages  therefor.  Under  such  an  application  as  the  notice 
stated,  there  was  no  authority  to  lay  out  a  lot,  and  the  owner  might  properly  dis- 
re^ird  the  words  **  to  lay  out  the  same." 

The  defendants  also  contend  that  the  return  of  the  municipal  officers,  reciting 
that  a  pro]>er  notice  was  given,  is  conclusive.  No  authority  is  cited  for  the 
proposition.  In  Barlow  v.  Pike^  8  Me.  488,  such  return  was  not  re^rded  even 
as  evidence  of  a  notice.  In  Cool  v.  Crommettf  18  id.  250,  and  in  the  Limerick  Case^ 
18  id.  188,  it  is  spoken  of  only  as  prima  fade  evidence.  In  this  case  the  notice 
actually  giTen,is  in  evidence  before  us,  and  we  cannot  disregard  it,  in  passing  upon 
the  plaintifTs  rights. 

It  is  also  uiged  that  the  plaintiff  must  have  known  of  various  proceedings  of 
the  school  district,  and  so  have  known  what  the  application  really  was  and  that 
the  notice  did  not  in  fact  mislead  him.  However  that  may  be,  the  legal  transfer 
of  the  land  requires  the  full  observance  of  all  the  statute  formalities.  The  rule  is 
general,  and  the  land-owner  may  rest  upon  it  securely.  There  is  in  this  case  no 
sufficient  evidence  of  waiver  of  any  formality. 

There  is  no  need  to  consider  any  other  objections  to  the  proceedings.  The 
justification  fails  for  want  of  sufficient  notice  of  the  intention  to  take  the  land. 

Judgment  for  plaintiff  for  $1  damages. 

Pbtkbs,  C.  J.,  Waltoh,  Yibght,  Libbbt  and  Haskell,  J  J.,  concurred. 


Hall  v.  Ons. 

February  16, 1885. 

EviDBKCa  —  Draft  —  Pbesumption — Administrator  —  Adverse  Party  as  Witness. 

Where  one  makes  a  draft  from  a  f and  composed  partlr  of  his  own  money  and  partly 
of  the  money  of  another,  the  presumption  is,  toat  it  was  cirawn  from  his  own  funds,  but 
may  be  rebutted  by  evidence. 
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Wher«  an  Administrator  testiflmi  to  factt  happening  before  the  death  of  hit  testator,  iho 
testimony  of  adverse  party  most  be  confined  to  the  specific  facts  testified  to  by  the  repre- 
sentative party. 

The  complamant,  the  administrator  npon  the  estate  of  Daniel  E.  Hall,  testified  before 
the  master  as  to  some  facts  happening  before  the  death  of  Hall.  The  respondents  ofFered 
the  testimony  fin  a  deposition)  of  M.,  one  of  the  respondents,  as  to  otMrfacU  happen- 
ing before  the  aeath  of  HaU.    The  evidence  of  the  otktr  faett  was  excladed. 

^eid  no  error. 

Bolster  4b  Watson,  for  plaintifL    N,  d  J.  A.  Morrill^  for  defendant. 

Emsbt,  J.  This  case  has  once  been  before  the  court,  and  an  opinion  giv^en 
construing  the  will  in  71  Me.  326.  The  case  was  then  sent  to  a  master,  to  whose 
report,  exceptions  are  taken,  and  the  case  is  again  reported  to  the  law  court  to 
dispose  of  the  exceptions,  and  make  some  further  orders  in  the  case. 

I.  Annie  E.  Hall,  legatee  under  the  will  of  Daniel  E.  Hall  (see  former  re- 
port of  the  case),  had  a  right  to  consume  the  estate  of  Daniel  E.  Hall,  but  what 
she  did  not  consume,  was  to  go  over.  She,  after  the  death  of  Daniel  E.  HfJl, 
made  deposits  of  money,  from  time  to  time,  in  an  Auburn  bank. 

The  master's  report  finds  that  the  earlier  deposits  were  from  funds  of  the  es- 
tate of  Daniel  E.  Hall,  but  that  the  later  deposits  were  not.  Subsequently  she 
drew  out  a  portion  of  the  total  deposit,  leaving  a  portion  still  in  the  bank,  where 
it  remained  at  the  time  of  her  death.  If  what  she  drew  out,  were  funds  of  the 
estate  of  Daniel  E.Hall,  they  were  consumed  by  her,  and  the  funds  of  that  estate 
were  reduced  that  much.  If  what  she  drew  out,  were  her  own  funds,  then  the 
funds  of  the  estate  of  Daniel  E.  Hall,  remaining  unconsumed,  were  so  much 
more. 

There  was  no  evidence  as  to  which  fund  was  drawn  against,  and  the  master  fell 
back  upon  the  presumption,  and  ruled  that  the  amount  so  drawn  out  was  to  be 
considered  as  drawn  from  her  own  funds,  and  not  from  funds  of  the  estate  of 
I  Daniel.  The  respondents  excepted  to  this  ruling.  Their  position  is  that  the 
bank  became  indebted  to  Mrs.  Hall  for  each  deposit  as  soon  as  it  was  made, 
and  that  it  made  a  payment  on  account  each  time  it  paid  her  check.  The  re- 
spondents claim  that  the  payment  made  by  the  bank  was  to  be  considered  a  pay- 
ment on  the  older  item  of  indebtedness,  or  the  older  deposit.  If  this  were  a  case 
between  the  bank  and  Mrs.  Hall,  such  might  be  the  applicable  rule ;  but  the 
bank  is  not  a  party  here.  This  is  not  a  case  of  payment  between  debtor  and 
creditor,  as  Daniel  E.  Hall  was  not  a  creditor  of  Mrs.  Hall,  and  the  presumptions 
as  to  such  payments  do  not  apply  here.  The  question  here  is,  what  is  the  pre- 
sumption when  one  makes  a  draft  from  a  fund  composed  partly  of  his  own  money 
and  partly  of  money  of  another?  We  think  the  presumption  is  the  draft  was  in- 
tended to  be  made,  and  was  made  from  the  drawer's  own  fund.  Of  course  tbe 
presumption  can  be  overturned  by  evidence,  but  where  there  is  no  evidence  we 
think  such  is  the  presumption. 

The  master  does  not  expressly  find  that  the  deposits,  not  of  funds  of  the  estate 
of  Daniel  E.  Hall,  were  of  the  funds  of  Mrs.  Hall,  but  she  deposited  them  in  her 
own  name,  and  nothing  else  appearing,  they  are  to  be  presumed  to  be  her  own 
funds.  We  may  regara  them  as  such  in  passing  upon  this  question.  The  master 
acted  upon  a  correct  presumption,  and  his  report  so  far  is  not  objectionable. 

II.  The  complainant,  the  administrator  upon  the  estate  of  Daniel  E.  Hidl,  tes- 
tified before  the  master  as  to  some  facts  happening  before  the  death  of  HalL  The 
respondents  offered  the  testimony  (in  a  deposition)  of  Martha  J.  Clark,  one  of 
the  respondents,  as  to  other  facts  happening  before  the  death  of  Hall.  Such  faets 
of  her  deposition  as  related  solely  to  other  facts  happening  before  the  death 
but  not«testified  about  by  the  administrator,  were  excluded,  and  were  not  excluded 
by  the  master.  This  exclusion  is  another  objection  made  to  the  report  by  the  re- 
spondent. 

At  common  law,  Martha  J.  Clark,  being  a  party  and  interested,  could  not  have 
testified  at  all.  The  first  act  admitting  parties  to  testify,  still  wholly  excluded  a 
party  from  testifying,  where  the  adverse  party  was  the  representative  of  a  de- 
ceased party.  That  act,  therefore,  did  not  admit  any  part  of  Mrs.  Clark's  testi- 
mony. The  next  statute  upon  the  subject,  that  of  1862,  chapter  109,  only  ap- 
plied to  matters  after  the  death  of  the  decedent 
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The  excluded  testimony  must  be  admitted,  if  at  all,  under  the  statute  of  1866, 
chapter  9,  now  Revised  Statutes,  chapter  82,  section  98,  part  11.  This  statute 
provided  that  the  representative  party  may  offer  himself  as  a  witness,  and  testify 
to  any  facts  legally  admissible  upon  the  general  rules  of  evidence,  happening  be- 
fore the  death  of  the  decedent,  and  that  when  he  does  so,  the  adverse  party  shall 
neither  be  excluded  nor  excused  from  testifying  in  reference  to  such  facts.  There 
is  some  difference  in  the  wording  of  the  two  statutes  which  may  be  noticed.  The 
former,  after  permitting  the  representative  party  to  .**  testify  to  any  fact "  happening 
after  the  death  of  the  decedent,  declares  that,  '  ^  in  reference  to  such  matters  "  the 
adverse  party  may  testify.  In  the  latter  statute  the  opposite  party  is  only  permitted 
to  testify  "in  reference  to  such  facts."  In  the  former  statute,  the  representative 
may  testify  to  any  ** facts"  happening  after  the  death.  The  adverse  party  may 
testify  to  ** matters."  In  the  latter  statute,  the  adverse  party  is  confined  to  cer- 
tain facts,  **such  facts."  What  facts?  We  think  the  legislature  meant  to  con- 
fine the  adverse  party  to  such  facts  as  the  representative  party  had  testified  to. 
We  do  not  think  it  was  intended  to  permit  the  adverse  party  to  go  over  all  matr, 
ters  in  his  testimony,  giving  his  own  version  without  fear  of  contradiction,  upon 
all  the  issues  of  the  case,  when  the  representative  party  has  perhaps  only  testi- 
fied to  a  conversation  with  such  adverse  party. 

The  representative  party,  imder  the  general  rules  of  evidence,  could  not  give 
statements  of  his  deceaent,  could  not  give  the  deceased  party's  version  of  the  case 
upon  any  issue.  That  version  is  silenced  by  death.  The  version  of  the  adverse 
party  is  silenced  by  law,  that  death  may  give  him  no  advantage,  and  present  no 
temptation.  There  may  be  one  or  more  facts  happening  before  the  death  of 
which  the  representative  has  personal  knowledge.  He  is  allowed  to  testify  as  to 
those.  It  becomes  fair  then,  that  the  adverse  party  should  be  permitted  to  testify 
as  to  those  facts.  It  becomes  fair,  that  the  case  should  have  even  his  unwilling 
testimony  upon  these  facts.  The  statute  so  provides.  Fairness  requires  no  more. 
The  statute  is  not  clearly  worded,  but  in  view  of  that  difference  of  the  phraseology 
already  noticed,  and  of  the  undue  advantag:e  which  the  opposite  interpretation 
might  give  an  adverse  party,  and  the  temptation  it  might  subject  him  to,  we  think 
the  correct  interpretation  of  the  latter  statute  is,  that  the  adverse  party  is  confined 
to  the  specific  facts  testified  to  by  the  representative  party. 

m.  Some  portions  of  the  deposition  of  Mrs.  Clark,  in  reference  to  some  matters 
happening  after  the  death  of  Hall,  it  is  claimed  were  excluded  by  the  master,  and 
that  the  exclusion  is  made  another  ground  of  objection  to  the  report.  We  have 
carefully  studied  the  deposition  and  the  case,  and  we  cannot  see  how  the  testi- 
mony of  Mrs.  Clark  as  to  such  matters  could  affect  the  result.  They  did  not  have 
sufficient  bearing  on  any  issue  to  be  of  any  value.  The  respondents  were  not  in- 
jured by  the  exclusion,  and  therefore  there  is  no  occasion  to  determine  its  correctness. 

This  disposes  of  the  objections  to  the  report,  which  we  think  should  be  accepted. 

The  respondent,  Otis,  as  administrator  of  Annie  E.  Hall,  claims  an  allowance 
out  of  the  property  in  his  hands  belonging  to  the  estate  of  Daniel  E.  Hall  (rep- 
resented by  the  complainant),  for  disbursements,  services,  etc.,  incurred  by  reason 
of  the  bringing  of  this  bill.  The  bill  was  brought  not  only  to  obtain  a  construc- 
tion of  the  win,  but  to  obtain  property  alleged  to  belong  to  the  estate  of  Daniel 
£.  Hall.     The  process  is  adversary  in  its  nature. 

In  the  former  decree  (71  Me.  826),  it  was  ordered  that  no  costs  should  be  taxed 
for,  nor  against,  the  respondents.  The  proceedings  since  that  decree  have  been 
hostile. 

The  complainant  has  been  pursuing  his  remedy  to  recovery  property,  and  the 
respondent  has  been  resisting,  and  resisting  strenuously. 

We  think  the  estate  he  represents  should  pay  the  expenses  of  that  resistance, 
and  that  the  estate  represented  by  the  complainant  should  not  be  charged  with 
the  expense  of  the  efforts  made  to  diminish  it.  If  the  respondent  estate  is  not 
required  to  pay  costs,  that  is  the  utmost  its  representative  could  expect,  after  the 
contest  he  has  made.     We  think  the  claim  should  not  be  allowed. 

The  master^s  report  is  to  be  accepted,  and  final  decree  made  at  nisi  2^uSf  in 
accordance  with  the  report,  and  this  opinion. 

P£T£B8,  C.  J.,  Walton,  Yiboin,  Libbbt  and  Haskkll,  JJ.,  concurred. 

Vol.  L— 16 
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SUPREME  JUDICIAL    COURT  OF  MASSACHUSETTS. 


iKHABiTAirrs  OF  BroOklinb  V,  Shbrman. 
June  18,  18B5. 

RSPLSVIN  —  TiTLS  TO  FUBKITURB  IN  PUBLIC  BuiLDING. 

A  town  owned  an  engine-house  and  a  fire  engine  kept  therein.  Engine  men  com- 
posing the  eompany  were  appointed  from  time  to  time  and  paid  by  the  town.  The  furni- 
ture in  the  house  was  purchased  by  the  company  with  money,  part  of  which  was  paid  by 
the  town,  part  raised  by  subscription  by  citizens  for  the  purpose  of  fitting  up  the  house, 
and  part  was  paid  by  the  company  from  prize  moneys  received  by  it. 

Upon  a  claim  of 'ownership  to  the  furniture  being  made  by  members  of  the  company,  — 
Held,  that  the  title  to  the  furniture  was  in  the  town. 

Action  of  replevin  to  recover  certain  furniture  in  an  engine-house  at  Brookline. 
It  appeared  that  the  plaintiff  town  organized  a  fire  department  in  1871,  and  in 
the  same  year  erected  an  engine-house.  In  1871,  fire  engineers  were  appointed 
by  the  selectmen  of  the  town  and  have  thus  been  annually  appointed  since,  and 
these  fire  engineers  have  duly  appointed,  from  time  to  time,  engine  men,  compos- 
ing the  company,  of  which,  on  April  21,  1882,  the  defendant  was  a  member. 
These  enginemen  have  always  been  paid  by  the  town.  In  1881  the  engineers  of 
the  town  duly  appointed  the  defendant  and  others,  who  acted  with  him,  engine- 
men  for  the  year  beginning  May  1,  1881.  From  1871,  onward,  the  term  during 
which  enginemen  were  appointed  to  serve,  began  on  May  1,  in  each  year.  Ever 
since  1871,  the  town  has  owned  and  kept  in  its  engine-house  a  fire  engine.  In 
this  building  there  was  a  room  provided  by  the  town  for  the  enginemen  wMcb 
they  called  the  parlor.  The  articles  replevied  constituted  the  furniture  of  this 
room.  The  defendant  became  a  member  of  the  company  in  July,  1872.  On  April 
21,  1882,  at  a  special  meeting  of  the  company  it  was  voted  **  to  remove  the  com- 
pany's furniture  from  the  *  parlor  *  to-night  and  that  it  be  divided.  "  In  pursu- 
ance of  this  vote  the  property  replevied  was  removed  from  the  engine-house  to 
the  house  of  defendant.  At  a  meeting  of  the  company,  held  April  25,  1882,  it 
was  voted  to  disband,  to  take  effect  April  30,  1882.  No  other  meeting  of  the 
company  was  held  until  May  1,  1882,  when  the  new  enginemen,  appointed  to  suc- 
ceed the  old  company,  met  and  organized.  The  furniture  repleviea  was  purchas^ 
in  the  spring  of  1872,  by  a  committee  of  the  enginemen,  who  then  constituted 
the  company,  from  a  fund  made  up  as  follows :  $125  paid  by  the  town  February 
5,  1872,  on  recommendation  of  the  engineers  toward  furnishing  the  house ;  $700 
raised  by  subscription  by  citizens  of  the  town  for  the  purpose  of  assisting  the 
engine  company  m  fitting  up  the  house,  and  $100  furnished  by  the  then  ezistioff 
engine  company,  being  prize  money  received  by  the  company.  The  furtiiture  had 
been  used  by  each  succeeding  engine  company  since  it  was  first  bought. 

At  the  trial  in  the  superior  court  the  defendant  claimed,  upon  the  evidence, 
that  the  company  was  a  voluntary  association,  and  that  the  property  replevied 
belonged  to  himself  and  the  others  who  constituted  the  company  on  April  21, 
1882,  and  that  they  had  a  right,  having  voted  to  disband,  to  remove  the  property 
and  divide  it  among  themselves,  and  asked  a  ruling  to  that  effect.  The  court  de- 
clined so  to  rule  and  the  defendant  alleged  exceptions. 

M,  <fe  C.  A.  WiUiamSy  for  plaintiffs.     A.  0.  BrewBter^  for  defendant. 

C.  Allbn,  J.  The  defendant  has  no  valid  ground  of  exception  to  any  of  the 
rulings  made  at  the  trial.  The  enginemen  were  a  fluctuating  and  temporary  body 
and  did  not  constitute  a  corporation,  and  were  not  endowed  with  legal  succes- 
sion. They  did  not  own  the  property,  provided  for  the  use  of  the  engine  com- 
pany. They  could  not  sell  it  for  the  purpose  of  dividing  the  proceeds  among 
themselves,  nor  could  they  distribute  the  property  itself  among  themselves.  The 
town  provided  the  engine  and  engine-house,  and  paid  the  enginemen.  The  prop- 
erty in  question  was  for  the  use  of  such  persons  as  should  be  members  of  the 
engine  company  for  the  time  being.      It  could  not  have  been  contemplated  that 
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«ach  member,  upon  withdrawing  froaa  time  to  time,  from  the  company,  should 
be  entitle  to  assert  a  private  ownership  to  a  share  of  the  furniture.  This  would 
defeat  the  very  object  for  which  it  was  provided.  Whoever  gave  money  for  this 
purpose,  whether  members  of  the  company  or  citizens-at-large,  must  have  given 
it  with  the  understanding  that  the  furniture  should  remain  in  the  room  and  that 
it  should  be  appropriated  for  the  use  and  benefit  ot  the  company,  as  it  might  be 
constituted  from  time  to  time.  The  purpose  was  to  aid  and  improve  the  effi- 
ciency of  the  organization  by  furnishing  a  convenient  and  attractive  room  for  its 
use  as  a  body,  and  not  by  making  a  gift  of  property  to  the  individuals  who  com- 
posed the  company  at  that  or  any  other  particular  time,  which  they  might  dis- 
tribute among  themselves  or  sell  for  their  individual  emolument 

It  is  more  reasonable  to  consider  that  the  title  to  the  furniture  was  vested  in 
the  town,  which  owned  the  building  and  the  engine,  and  which  paid  the  engine- 
men,  and  the  general  expenses  of  maintainine  the  fire  department.  Whatever 
was  given,  was  given  in  law  to  the  town,  for  the  purposes  named.  It  is  unneces- 
sary here  to  consider  whether  the  town  took  it  on  a  trust  which  could  be  enforced; 
whether  it  did  or  not,  it  would  be  equally  entitled  to  recover.  But  the  legal  title 
most  be  somewhere.  It  is  not  In  the  individuals  who  compose  the  company. 
The  company  has  no  corporate  existence.  And  on  the  facts  stated,  we  are  satis- 
fied that  the  legal  title  is  in  the  town. 

In  P»rry  v.  Staufef  111  Mass.  60,  no  support  is  found  for  the  support  of  the  de- 
fendant. 

Bzceptiona  overruled. 


BiSBBB  V,  Fadden. 
June  18,  1886. 

RCPLBVIN  —  DBM  AND. 

No  demand  is  necessary  before  commencing  an  action  of  replevin  if  the  defendant  comes 
iortiously  into  the  possession  of  the  property  and  toniously  detains  it  from  the  party 
entitled  thereto. 

Action  of  replevin  to  recover  certain  articles  of  furniture,  a  trumpet  and. 
officer^s  badges,  used  by  a  fire-engine  company,  known  as  the  Washington  Engine 
Company,  of  Holbrook.  At  the  trial  in  the  superior  court,  the  plaintiffs  offered 
evidence  tending  to  show  that  the  town  of  Holbrook  at  the  April  town  meeting, 
1879,  voted  to  accept  the  statute  law  in  relation  to  the  fire  department  Pub.  Stat., 
chap.  35,  §§  28-89.  The  statute  provides  for  the  creation  of  a  fire  department,  by 
appointment,  in  April  of  each  year,  of  engineers,  to  hold  office  from  May  first 
following,  to  May  first  of  the  next  year,  and  the  enginemen,  constituting  the  fire 
department,  are  appointed  by  the  engineers.  After  the  year  1879,  engineers  were 
appointed  in  the  town  of  Holbrook  pursuant  to  the  vote,  who  yearly  approbated 
enginemen  to  constitute  the  Washinflrton  Engine  Company.  The  plaintiffs  were 
the  members  of  said  company,  approbated  for  the  year  be^nning  with  May,  1883. 
The  defendants  were  members  of  the  same  company  for  the  previous  year,  begin- 
ning May  1,  1881,  and  with  another  member  were  appointed,  by  a  vote  of  the 
company,  passed  Apnl  29,  1882,  a  committee  to  take  cnarge  of  the  property  for 
the  old  company  for  safe-keeping.  T.  L.  White  was  appointed  by  the  town  of 
Holbrook  as  an  engineer  in  May,  1882,  and  this  writ  was  brought  by  his  direc- 
tion. The  new  company  for  1882,  after  being  approbated,  met  and  organized  May 
15,  1882.  No  demand  or  request  for  the  return  of  the  property  was  made  of  the 
defendants  after  the  new  company  was  approbated.  The  defendants  made  a  large 
number  of  requests  to  the  court  for  instructions  to  the  jury.  The  first  six  of 
these  requests  were  to  the  effect  that  the  action  could  not  be  maintained  because 
no  demand  was  made  by  the  defendants.  The  seventh  and  eighth  requests  were 
as  follows : 

7.  The  fact  that  the  plaintiffs  were  approbated  as  members  of  the  Washington 
Engine  Company,  if  they  ever  were,  confers  upon  them  no  title  or  right  of  pos- 
session of  the  property  replevied. 

8.  If  the  jury  find  on  the  whole  evidence,  that  the  action  was  commenced  by 
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T.  P.  White  without  the  direction  or  assent  of  the  plaintiffs,  and  that  they  have 
not  affirmed  his  action  in  the  matter  by  any  action  taken  by  tlie  plaintiffs  as  a 
body,  their  action  cannot  be  maintained,  and  the  verdict  must  be  for  the  defendants. 

The  court  declined  to  give  the  instructions  asked  for.  The  jury  found  for  the 
plaintiffs  and  the  defendants  alleged  exceptions. 

G,  F,  WiUiamSy  for  plaintiffs.     E.  Atery,  for  defendants. 

C.  Allen,  J.  It  is  plain  that  the  defendants  had  no  title  to  the  property, 
and  the  principal  question  was  whether  they  had  possession  of  it  under  such 
circumstances  that  they  were  liable  to  an  action  of  replevin  by  the  plaintiffs. 
The  evidence  was  quite  sufficient  to  warrant  a  verdict  for  the  plaintiffs.  The  de- 
fendants themselves  testified  that  they  took  the  property  for  safe-keeping  for  the 
old  company,  which  had  no  title  to  it,  or  right  of  possession  after  the  new  com- 
pany should  be  formed,  that  they  anticipated  no  danger  to  the  property  where 
it  was  before  they  took  it,  and  that  they  did  not  take  it  with  the  purpose  of  hand- 
ing it  over  to  the  new  company.  \ 

This  taking,  was  by  virtue  of  a  vote  passed  by  a  portion  of  the  old  company 
appointing  a  committee  to  take  charge  of  the  company's  property  after  May  1st. 
The  whole  property  appears  to  have  been  taken  under  this  vote.  This  proj>erty 
included  the  trumpet  and  officers'  badges,  as  well  as  the  furniture.  The  jury 
might  well  find  that  the  taking  was  tortious,  and  the  detention  tortious,  so  that 
no  demand  was  necessary.  It  was  clearly  to  be  inferred  that  the  defendants  took 
their  action  for  the  very  purpose  of  keeping  tiie  property  away  fronl  the  new 
company,  which  would  have  the  right  to  its  possession  and  use.  Perry  v.  Stowtj 
111  Mass.  60;  Brooklinev.  Sherman^  ante,  114. 

The  fact  that,  at  the  time  of  the  original  taking,  the  plaintiffs  had  not  been 
appointed  as  enginemen,  would  not,  under  these  circumstances,  render  a  demand 
necessary  after  their  appointment.  The  defendants*  act  was  a  wrongful  one  at 
the  time  it  was  committed,  and  their  detention  of  the  property  continued  to  he 
wrongful,  and  the  plaintiffs,  as  soon  as  they  became  entitled  to  the  possession, 
might  assert  it  by  an  action.  The  first  six  requests  by  the  defendanta  for 
instructions  all  rested  on  the  theory  that  a  demand  was  necessary.  The  general 
'  effect  of  the  instructions  which  were  given,  was  that  the  defendants  had  no  right  to 
keep  the  property  for  themselves  or  for  the  previous  <Sbmpany,  and  if  they 
intended  to  keep  it  from  the  new  company,  or  for  any  other  company,  then,  upon 
this  issue,  the  plaintiffs  were  entitled  to  a  verdict ;  while,  if  the  taking  of  the 

Sroperty  was  for  the  purpose  of  8afe-kee|)ing,  then  the  plaintiffs  must  make  a 
emand,  or  they  could  not  maintain  replevin.    These  instructions  were  sufficiently 
favorable  to  the  defendants;  and  the  six  first  requests  were  properly  refused. 
The  seventh  request  was  properly  refused  as  inconsistent  with  the  doctrine  of 
Perry  v.  Stowe,  above  cited;  and  we  see  no  foundation  for  the  eighth  request. 
Exceptions  overruled. 

[5  Waifs  A.  k  D.  481-4;  25  Alb.  L.  J.  488.  J 


NoYES  «.  Johnson. 

June  19,  1885. 

Contract  or  Sali  —  Tttli  bt  Advbrsb  Possbssion. 

Under  a  contract  for  the  sale  of  land  implying  that  the  purchaser  should  receiTe  a  good 
title  by  record. 

Hela,  that  a  title  b^  adverse  possession  was  not  such  a  title,  and  that  the  purchaser  was 
not  bound  to  accept  it. 

Bill  in  equity  for  the  specific  performance  of  a  contract  for  the  sale  of  land  in 
Nahant.  The  terms  and  conaitions  of  the  sale  were  as  follows:  **Ten  days 
given  to  examine  title,  and  if,  upon  examination  of  the  records,  it  shall  appear 
that  any  material  act  or  thing  is  necessary  to  be  done  or  performed,  in  order  to 
perfect  the  title  to  said  premises,  which  the  seller  is  unable  to  do  or  perform 
within  a  reasonable  time,  not  exceeding  sixty  days  from  date  hereof,  then  the- 
sale  to  be  void  at  the  option  of  either  party.  Purchaser  topay  all  of  the  taxes 
for  the  current  year  as  assessed  on  the  1st  of  May,  1883.     Tne  whole  amount  of 
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the  purchase-money  to  be  paid  in  cash  on  delivery  of  the  deed  Five  hundred 
dollars  to  be  paid  down  into  the  hands  of  the  auctioneer  to  bind  the  bargain,  and 
to  be  forfeited  to  the  use  of  the  seller  in  case  the  purchaser  shall  fail  to  comply 
with  the  residue  of  the  terms  of  sale,  or  be  refunded  to  him  in  case  of  material 
defect  in  the  title,  which  cannot  be  remedied  as  above  provided.  But  a  forfeiture 
of  said  sum  shall  not  release  the  purchaser  of  his  liability  under  the  contract. 
Interest  to  be  made  square  to  the  day  of  settlement.  Settlement  to  be  made  and 
deed  to  be  delivered  at  the  office  of  ,  at  or  before  the  expiration  of  ten 

days  from  day  of  sale."  The  defendant,  on  being  tendered  a  deed,  refused  to 
accept  the  same  on  the  ground  that  the  title  to  one  of  the*  lots  was  defective. 
The  case  was  heard  by  a  single  justice.  Field,  J.,  upon  pleadings  and  agreed 
facts,  and  was  by  him  reserved  for  the  consideration  of  the  full  court. 

jpl  F.  Batch  <fe  E.  M,  Johnson,  for  plaintiff.  C,  K  FUke  d:  O.  A,  Dary,  for 
defendant. 

C.  Allbn,  J.  By  the  terms  and  conditions  of  the  sale,  it  was  implied 
that  the  purchaser  should  have  a  good  title  by  record.  No  purchaser  could 
reasonably  be  held  to  expect,  from  these  terms  and  conditions,  that  a  title  by  ad- 
verse possession  depending  upon  a  long  and  difficult  investigation  of  facts,  would 
be  offered  to  him.  The  title  may  be  good;  but  a  purchaser,  under  such  terms 
and  conditions,  ought  not  to  be  held  bound  to  accept  it,  and  assume  the  burden 
of  defending  it  against  all  comers.     ButU  v.  Andrews^  136  Mass.  221. 

Bill  dismissed. 


Cavanagh  "0.  City  op  Boston. 
June  19,  1885. 

NuisiNCB  —  Abatement  —  Power  op  City  Oovbrmmbxt  —  Enikbnt  Domain. 

The  city  has  no  power  to  appropriate  private  property,  without  the  owners  consent,  for 
the  purpose  of  abating  a  nuisance  existing  on  adjacent  lands.  Such  power  can  onlj  be 
conlerred  by  statute  providing  due  compensation  for  the  property  taken. 

Such  acts  being  beyond  the  power  ana  authority  of  the  common  council  the  city  cannot 
be  held  responsible  in  damages. 

It  $eem9f  that  the  liability,  if  any,  rests  upon  the  individuals  who  performed  the  acts. 

Action  of  tort  to  recover  damages  by  reason  of  the  construction  of  a  dam  across 
South  bay  in  the  city  of  Boston.  At  the  trial  in  the  superior  court,  the  plaintiffs 
offered  evidence  tending  to  show  that  they  were  at  the  time  of  doing  the  acts  com- 

Slained  of,  and  had  ever  since  been,  the  owners  in  fee  of  Wales  island  and  the 
ats  adjacent  thereto,  situated  in  South  bay ;  that  at  a  meeting  of  the  common 
council  of  the  city  of  Boston,  held  June  3,  1880,  the  following  order  was  passed: 
*'  Ordered,  that  the  board  of  health  be  requested  to  cause  to  be  abated  the  nui- 
sance, at  present  existing  in  the  South  bay  east  of  the  New  York  and  New  Eng- 
land railroad,  and  the  expense  attending  the  same  to  be  charged  to  the  appropria- 
tion for  health."  At  a  meeting  of  the  board  of  aldermen,  held  June  10,  1880,  the 
said  order  was  referred  to  the  committee  on  health,  in  concurrence  with  the  vote 
of  the  council,  passed  Tune  3.  At  a  meeting  of  the  common  council,  held  July 
12,  1880,  the  committee  on  health  recommended  the  passage  of  the  following 
order  ; 

**  Whereas,  The  board  of  health  has  declared  a  nuisance  exists,  consisting  of 
effusive  flats  on  the  territory  between  the  track  of  the  New  York  and  New  Eng- 
land Railroad  Company  and  Dorchester  avenue,  which  can  be  abated  by  the  con- 
struction of  a  dam,  at  an  estimated  cost  of  $4,600,  and  as  the  annual  appropria- 
tion, granted  to  said  board,  does  not  contemplate  such  an  expenditure,  it  is  hereby 

**  Ordered,  That  the  committee  on  finance  be  directed  to  furnish  the  means  for 
the  abatement  of  the  aforesaid  nuisance." 

This  report  was  accepted  and  the  order  passed  by  both  branches  of  the  city 
government.  At  a  meeting  of  the  board  of  aldermen,  held  July  26,  1880,  the 
committee  of  finance  reported  the  following  order  granting  the  request : 

**  Ordered,  That  the  auditor  of  accounts  be,  and  is  hereby  authorized  to  transfer 
from  the  reserve  fund,  the  sum  of  $4,600,  and  that  said  sum  constitute  a  special 
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appropriation  for  the  purpose  of  constructing  a  temporary  dam  across  South  bay 
between  the  New  YorK  and  New  England  railroad  track  and  Dorchester  avenue, 
for  the  abatement  of  the  nuisance  on  the  flats  therein  located ;  and  that  the  board 
of  health  is  hereby  authorized  to  hare  said  temporary  dam  constructed  at  an  ex- 
pense not  exceeding  the  sum  herein  provided." 

At  a  meeting  of  the  common  council,  held  July  29,  1880,  the  report  and  order 
of  transfer  of  $4,600  from  the  reserved  fund  for  the  abatement  of  the  nuisance 
was  passed  in  concurrence. 

Upon  the  petitiop  of  the  city  engineer,  the  State  board  of  harbor  commissioners 
also  granted  a  license  to  construct  the  dam.  The  defendants  offered  as  evidence, 
subject  to  the  plaintiff's  objection,  the  record  of  the  board  of  health  of  the  city  of 
Boston,  from  which  it  appeared  that,  at  a  meeting  of  the  board,  held  Septem- 
ber 6,  1880,  it  was  ordered  that  the  city  engineer  he  requested  to  abate  the  nui- 
sance, by  erecting  a  dam,  according  to  the  plan  proposed,  at  a  cost  not  exceed- 
ing $4,600. 

Upon  all  the  evidence  in  the  case,  the  court  ruled  that  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the  defendant,  and  the  plaintiffe  alleged 
exceptions. 

W,  E,  L.  DiUaway,  for  plaintiffs.     T.  M.  Babmn^  for  defendant. 

0.  Allen,  J.  The  difficulty  with  the  plaintiffs*  case  is,  that  neither  the 
board  of  health  nor  the  city  government  had  any  authority  to  abate  the  nui- 
sance in  the  manner  which  was  adopted.  That  manner  was  by  the  erection  of  a 
dam,  the  easterly  portion  of  which  was  built  across  the  flats  and  upon  the  upland 
of  the  plaintiffs,  for  the  purpose  of  raising  the  water  so  as  to  flow  over  other  flats 
away  from  the  flats  of  tne  plaintiffs' ;  the  plaintiffs*  evidence  tending  to  show 
that  no  nuisance  existed  on  their  own  flats.  This  was  an  occupation  of  the  plain- 
tiffs' land,  which  the  city  had  no  power  to  make  without  the  plaintiffs'  consent. 
No  statute  conferred  the  power  of  appropriating  the  plaintiffs'  property  for  public 
uses,  nor  provided  compensation  to  them  for  damages  sustained  by  such  appro- 
priation. When  the  preservation  of  the  public  health  has  been  thought  to  require 
such  acts  as  the  filling  of  land  or  raising  the  grade  over  a  considerable  extent  of 
territory,  or  the  covering  of  land  with  water,  or  the  removal  of  dams  from  streams 
in  order  to  allow  better  drainage,  or  to  prevent  the  accumulation  of  offensive  ma- 
terials, it  has  been  usual  to  pass  statutes  giving  the  requisite  authority  and  mak- 
ing due  provisions  for  the  protection  of  the  property  of  individuals.  Instances  of 
such  legislation  may  be  found  in  Stat.  1867,  chap., 308,  which  was  before  the 
court  for  consideration  in  Dingley  v.  Boston^  100  Mass.  544 ;  and  CM  v.  Boston^ 
109  id.  438;  S.  C,  112  id.  181.  In  Stat.  1869,  chap.  378,  which  was  under  con- 
sideration in  PhiUips  v.  Co.  Comm'rs,  122  Mass.  258;  S.  C,  127  id.  262.     In  SUt. 

1872,  chap.  299,  which  was  before  the  court  in  Cambridge  v.  Munroe,  126  Mass. 
496 ;  Bancroft  v.  Cam^jridge,  id.  438 ;  and  Biod  v.  Cambridge^  id.  427.    In  Stat 

1873,  chap.  340,  which  was  considered  in  Famnoorth  v.  Boston,  121  Mass.  173. 
The  general  power  vested  in  boards  of  health  and  the  city  governments  is  not 
adequate  to  aealinff  with  such  cases  if  it  is  impossible  to  come  to  an  agreement 
with  the  owners  of  property  to  be  affected.  There  is  no  general  statute  vesting 
in  these  bodies  the  right  of  emmcnt  domain  or  making  provision  for  the  compen- 
sation of  persons  whose  property  may  be  taken.  The  general  phrases  contained 
in  the  city  ordinances  which  have  been  referred  to,  authorizing  the  city  council 
to  exercise  the  powers  vested  in  them  for  the  preservation  of  the  public  health  m 
any  manner  which  they  may  prescribe,  cannot  be  held  to  give  them  authority  to 
take  private  property  for  public  uses.  No  such  power  existed  in  the  body  which 
enacted  the  city  ordinances.  In  the  present  case,  the  acts  of  which  the  plainti^ 
complain  amount  to  an  occupation  of  their  land  for  the  purposes  of  building  a 
dam  thereon  in  such  a  manner  that  clearly  it  was  an  appropriation  of  the  land  to 
a  public  use.  It  was  not  a  mere  transient  entry  and  occupation,  though  the  dam 
was  styled  temporary,  but  there  was  a  substantial  and  practically  exclusive  occu- 
pation of  a  portion  of  the  plaintiff's  land.  Such  an  act  was  clearly  illegal.  It 
does  not  fall  within  the  principle  upon  which  a  brief  or  momentary  occupation 
of  private  lands  is  sometimes  justified  through  necessity,  as  for  example,  for  the 
purpose  of  making  an  arrest,  or  for  the  perambulation  of  the  boundaries  of  towns 
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by  the  selectmen,  or  of  ascertaining  boundaries  for  public  purposes.  Window  v. 
Qiffardy  6  Cush.  827.  The  present  case  is  a  much  stronger  one  than  Brigham  v. 
BdmandSy  7  Gray,  359.  See,  also,  Baker  v.  Boston,  12  Pick.  194.  No  doubt  the 
plaintiff  might  have  obtained  an  injunction  to  restrain  the  prosecution  of  the  work 
if  he  had  sought  his  remedy  in  that  form.  Boston  Water  rower  Co,  v.  Boston  and 
Worcester  Bauroad,  16  Pick.  525.  The  acts  done  having  been  beyond  the  author- 
ity and  power  of  the  city  to  do,  the  city  cannot  be  held  responsible  in  damages 
for  what  was  done  under  the  supposed  authority  of  iUegal  and  void  votes.     Spring 

V.  Hyde  Park,  187  Miass.  554;    §.  C,  60  Am.  Rep. ;  Lemon  v.  Netoton,  184  id. 

476;    Gushing  v.  Bedford,  125  id.  526.     But  the  liability,  if  any,  rests  upon  the 
individuals  who  performed  the  acts,  as  in  Brigham  v.  Edmands,  7  Gray,  859. 
Exception  overruled. 

[29  Eng.  Rep.  14S.J 


Clark  v.  The  Eastern  Railroad  Co. 

June  19,  1885. 

Bailmbht  —  Nbgliobncb  —  Gratuitous  Bai|.bb. 

Failure  to  provide  suitable  store-room,  with  reference  to  safety  from  fire,  and  proper 
means  for  extinffuisbing  fire,  is  not  of  itself  such  gross  negligence  as  renders  a  gratuitous 
bailee  liable  for  Toss  occunng  from  accidental  fire. 

Action  of  oontract  to  recover  damages  alleged  to  have  been  caused  by  the  de- 
struction of  the  plaintif^s^  goods  by  a  fire  occurring  at  the  station  of  the  defend- 
ant at  Salem,  on  the  night  of  April  6-7,  1882.  At  the  trial  in  the  superior  court 
it  appeared  that  on  fast  day,  April  6,  1882,  one  Nicholson,  a  commercial  traveler 
for  the  plaintifiTs  firm,  came  from  Gloucester  to  Salem  on  the  Eastern  railroad ; 
baying  his  tickets  and  checking  his  two  trunks  containing  hats,  caps  and  straw 
goods  at  Gloucester.  He  arrived  at  Salem  at  about  6: 10  p.  h.,  ana  not  finding 
Sie  kind  of  conveyance  necessary  to  carry  the  trunks  to  the  hotel,  they  (vere  leu 
at  the  station  and  placed  in  the  baggage-room.  That  night  there  was  a  fire  in 
the  baggage-room  of  the  station.  The  plaintiffs  contended  that  the  baggage- 
room  in  which  his  goods  were  placed,  was  unsuitable  and  the  contents  in  the  room 
were  of  an  inflammable  character;  and  also,  that  the  means  provided  for  the  ex- 
tmguishment  of  a  fire  in  such  circumstances  were  grossly  insufilcient.  At  the 
close  of  the  evidence  in  the  case  the  court  ruled,  that  there  was  no  evid^ce  upon 
which  the  jury  could  find  a  verdict  for  the  plainti£Es,  and  directed  them  to  return 
'  a  verdict  for  the  defendant  The  plaintiffs  alleged  exceptions  to  the  ruling  of 
the  court. 

8,  /.  Thomas,  for  plaintiffs.    R,  Olney  d  8.  Butler,  for  defendant. 

C.  Allbh,  J.  The  plaintiffs^  case  rests  on  the  proposition  that  the  baggage- 
room  provided  by  the  defendant  was  not  a  suitable  place  for  the  storage  of  trunks, 
with  reference  to  safety  from  fire,  and  that  the  defendant  did  not  provide  proper 
means  for  extinguishing  fires.  Such  omission  is  not  of  itself  gross  negligence  for 
which  a  liability  can  be  imposed  on  a  gratuitous  bailee  to  make  good  a  loss,  hap- 
pening from  an  accidental  fire.  The  defendant,  in  point  of  fact,  appears  to  have 
put  the  plaintiffs^  trunks  in  the  only  place  it  had  for  the  purpose  of  keeping 
trunks,  and  certainly  it  was  under  no  obligation  to  the  plaintiffs  to  provide  a 
better  place  In  this  view  it  is  not  necessary  to  consider  tne  further  proposition 
of  the  defendant,  that  since  the  plaintiffs*  property  was  put  into  the  defendant's 
custody  without  its  consent,  and  solely  through  the  wrongful  and  fraudulent  con- 
duct of  the  plaintiffs  themselves,  all  the  consequences  must  be  borne  by  them 
exclusively. 

Exceptions  overruled. 

[Moak  Van  Sant.  PI.  858;  8  Wait.  A  &  D.  617;  26  Am.  Rep.  ddO.J 
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Maouire  V,  Park. 
June  20,  1885. 

RbPLBVIN  —  MaCHIKERY  —  FlXTURM. 

Machinery  separately  constructed,  and  secured  to  a  building  by  bolts,  screws,  nails  or 
cleats,  which  is  adapted  for  use  in  any  building  and  which  canl>e  removed  without  injury 
to  itself  or  the  building,  and  it  not  appeanng  that  the  machinery  was  placed  m  the  bnila- 
ing  to  carry  out  the  purposes  for  which  it  was  erected,  or  to  permanently  increase  its 
Tuue  for  occupation,  is  not  a  part  of  the  realty. 

Action  of  replevin  to  recover  certain  machinery  in  a  planing-mill  and  wheel- 
wright-shop at  Wobum.  The  case  was  heard  on  agreed  facts.  The  superior 
court  gave  judgment  for  the  plaintiff,  and  the  defendant  appealed.  The  facts 
appear  in  the  opinion. 

W.  B,  d:  J.  P.  Gale,  for  plaintiff.     O.  C.  Abbott,  for  defendant. 

Field,  J.  The  plaintiff  is  the  assignee  in  insolvency  of  Lawrence  B. 
Norris,  and  claimis  title  under  a  mortgage  of  the  machinery,  as  personal  prop- 
erty, given  September  18,  1875.  The  defendant  claims  title  to  the  machinery 
under,  a  mortgage  of  the  land  and  building,  ^ven  November  29,  1870.  There 
was  no  engine,  boiler  or  machinery  in  the  building  when  this  mortc^e  was  ^ven. 
The  engine,  boiler,  shafting  and  a  part  of  the  machinery  were  put  m  the  building 
by  the  mortgagor,  and  a  part  of  the  machinery  was  subsequently  put  in  by  Nor- 
ris, who  was  the  third  mortgagee  of  the  land  and  buildings,  and  took  possession 
under,  and  foreclosed  his  mortgage  June  22,  1877.  The  defendant  took  posses- 
sion April  30,  1883,  having  purchased  the  land  and  buildings  at  a  sale  under  the 
power  of  sale,  contained  in  the  first  mortgage.  The  question  is  whether  the  ma- 
chinery was  so  affixed  to  the  building  that  it  became  real  property,  as  between 
mortgagee  and  mortgagor.  The  parties  filed  an  agreement  that  the  auditor's  re- 
port might  be  taken  as  an  agreed  statement  of  facts.  On  this  report  and  agree< 
ment  the  superior  court  found  for  the  plaintiff,  and  assessed  damages  in  the  sum 
of  $1,  and  ordered  judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
pealed. The  description  in  the  auditor's  report  of  the  machinery  and  of  the 
manner  in  which  it  was  affixed  t^  the  building  is  somewhat  brief,  and  it  is  plain 
that  all  the  facts  are  not  before  us  that  were  before  the  auditor,  as  his  view  of  the 

E remises  would  be  evidence  before  him.  There  are  no  questions  of  law  raised  in 
is  report,  and  the  auditor  found  for  the  plaintiffs.  It  is  not  found  for  what  pur- 
poses the  building  was  erected,  and  to  what  uses  it  was  by  its  construction  adapted, 
or  that  the  removal  of  the  machinery  would  in  any  way  injure  the  building  or 
impair  its  value  for  any  of  the  uses  to  which  it  was  adapted. 

All  of  the  machines  appear  to  have  been  separately  constructed  and  adapted  for 
use  in  any  building  in  which  they  could  be  placed,  and  were  secured  in  position 
by  bolts,  screws,  nails  or  cleats,  and  could  be  removed  without  injury  to  them- 
selves or  the  building.  The  engine,  boiler  and  necessary  shafting  are  not  included 
in  the  writ  and  are  not  replevied.  It  has  been  said  that  *'  the  object,  effect  and 
the  mode  of  annexation  must  all  be  considered  in  determining  whether  any  spe- 
cific articles  are  removable  fixtures.*'  Leonard  v.  Stickney,  131  Mass.  541;  Auen 
V.  Mooney,  130  id.  155. 

It  does  not  appear  in  the  present  case  that  the  building  was  a  mill  or  machine- 
shop  when  the  mortgage  under  which  the  defendant  claims  was  given.  It  does 
not  appear  that  this  machinery  could  not  be  removed  and  other  machinery  of  a 
different  kind  put  in  and  the  building  be  used  as  beneficially  for  the  new  business 
as  for  the  old.  It  does  not  appear  that  the  machinery  was  put  into  the  building 
**to  carry  out  the  obvious  purpose  for  which  it  was  erected  or  to  permanently  in- 
crease its  value  for  occupation."  McConnell  v.  Blood,  123  Mass.  47;  S.  C,  25 
Am.  Rep.  12. 

There  is  great  difficulty  m  determining,  as  matter  of  law,  upon  an  agreed  state- 
ment of  facts,  whether  articles  of  the  kind  here  described  have  or  have  not 
become  a  part  of  the  realty,  particularly  when  all  the  facts  which  would  be  com- 
petent upon  the  question  are  not  contained  in  the  agreed  statement.  The  indi- 
cations, afforded  by  the  mode  of  annexing  a  machine  to  a  building  and  by  the 
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use  made  of  it,  must  clearly  show  an  intention  of  permanently  making  it  a  part 
of  the  building  to  enable  the  court,  from  these  facts  alone,  to  declare  that  as  mat- 
ter of  law  it  is  a  part  of  the  realty  in  cases  where  the  machine  is  portable,  complete  in 
itself,  and  can  oe  used  elsewhere  as  well  as  in  the  building,  and  can  be  removed 
without  injury  to  itself  or  to  the  building.  If  this  case  had  been  submitted  to 
the  superior  court  upon  the  auditor's  report  without  other  evidence,  it  would  cer- 
tainly have  been  competent  for  that  court  to  have  affirmed  the  finding  of  the 
auditor,  in  favor  of  the  plaintiff.  It  is  not  entirely  clear  what  the  effect  is,  of  the 
parties  submitting  the  case  to  that  court  upon  the  auditor's  report  as  an  agreed 
statement  of  facts,  if  the  auditor  has  founa  that  the  plaintiff  is  entitled  to  the 
property,  and  if  that  is  a  finding  upon  a  material  question  of  law  and  fact.  How- 
ever that  may  be,  we  are  inclined  to  think  that  the  case  falls  within  the  principles 
of  the  decision  of  HuUtell  v.  EaM  Cambridge  Savings  Banh^  132  Mass.  447 ;  8. 
C,  43  Am.  Hep.  446,  and  that  the  judgment  must  be  affirmed. 
Judgment  affirmed. 


Adams.  Jr.,  Trustee,  v.  Adams. 
June  20,  1885. 

Will  —  Oonstructiox  of  —  Distribution. 

Trustees  under  a  will  were  directed  to  pay  the  net  income  of  the  residue  of  the  testator's 
property  (not  reouired  for  the  payment  of  two  annuities)  to  bis  wife  during  her  life,  and 
at  her  death  to  distribute  the  fuu^  (except  bo  much  as  might  be  required  to  pay  the  two 
annuities)  among  those  who  would  take  as  distributees  of  his  personal  estate  had  be  died 
intestate,  immediately  after  the  death  of  his  wife.  At  the  death  of  his  wife  the  trust  fund 
contained  bonds  for  the  payment  of  money  with  semi-annual  interest  coupons  attached, 
payable  at  different  times.  The  surTiTing  trustee  had  collected  the  coupons  as  they 
matured. 

A  bill  in  canity  being  brought  by  the  trustee  for  instructions  as  to  whether  the  amount 
received  by  the  trustee  in  payment  of  the  first  set  of  coupons  which  matured  after  the 
death  of  the  testator's  widow  were  apportionable  between  her  estate  and  the  distributees 
under  the  will,  and  if  so,  in  what  manner  the  apportionment  should  be  made. 

Eeldy  that  the  moneys  received  by  the  trustee  from  the  coupons  not  payable  at  or  before 
the  time  of  her  death,  being  coupons  for  interest  for  six  months,  which  had  begun  to  run 
at  the  time  of  her  death,  should  be  apportioned  according  to  the  proportional  part  of  the 
six  months  which  in  each  class  of  coupons  had  elap^d  at  the  time  of  her  death. 

Bill  in  equity  by  the  surviving  and  remaining  trustee  of  the  will  of  Peter 
CTbardon  Brooks,  for  the  iastructions  of  the  court  as  to  the  disposition  of  the 
trust  fund.  The  bill  was  taken  for  confessed  by  some  of  the  defendants,  and  the 
case  was  reserved  for  the  consideration  of  the  court,  upon  the  bill  and  answer  of 
the  other  defendants.     The  facts  sufficiently  appear  in  the  opinion. 

F.  C  Welch,  for  plaintiff.  F,  E.  Parler  &  C.  E.  Strattm,  for  different  de- 
fendants. 

Field,  J.  Peter  C.  Brooks,  who  died  June  8,  1880,  by  his  will  gave 
the  residue  of  his  property  to  trustees,  upon  trust  to  pay  all  the  net  income 
(not  required  for  the  payment  of  two  annuities)  to  Susan  Oliver  Brooks,  his  wife, 
so  long  as  she  should  live,  and,  at  her  death,  to  distribute  the  fund  (excepting  so 
much  as  might  be  required  for  the  payment  of  the  two  annuities),  among  those 
who  would  take  as  distributees  of  his  personal  estate  by  the  laws  of  this  Common- 
wealth, if  he  had  died  intestate,  immediately  after  the  death  of  his  wife.  His 
wife  died  February  2,  1884.  At  her  death  the  trust  fund  contained  bonds  for  tlie 
payment  of  money  issued  by  different  corporations,  or  by  the  United  States,  with 
semi-annual  interest  coupons  attached,  payable  at  different  times,  determined  by 
the  day  when  the  principal  sum  of  each  of  the  different  classes  of  bonds  became 
payable.  These  coupons  the  trustee  has  collected  as  they  matured.  The  bonds 
themselves  were  not  over-due.  The  question  is  whether  the  amounts  received  by 
the  trustee  in  payment  of  the  first  set  of  coupons,  which  matured  after  the  death 
of  Mrs.  Brooks,  are  apportionable  between  her  estate  and  the  distributees  under 
the  will  of  Mr.  Brooks;  and,  if  they  are  apportionable,  in  what  manner  the  appor- 
tionment should  be  made.  If  they  are  apportionable  it  is  by  virtue  of  Pub.  8tats.. 
chap.  136,  §  25;  Gen.  Stats.,  chap.  97,  §  54,  as  they  are  not  apportionable  at  common 
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law  or  in  equity.  Dexter  v.  Phillips,  121  Mass.  178;  8.  C,  23  Am.  Rep.  261.  That 
the  coupons  can  be  severed  from  the  bonds  and  thus  become  separate  and  independ- 
ent obligations  with  all  the  incidents  of  debts  that  are  distinct  from  the  principal 
obliffatioh  is  true;  and  one  suggestion  is  that  each  bond  and  its  coupons  are,  in 
legal  effect,  so  many  distinct  obligations,  payable  without  interest,  at  different  fixed 
times,  and  that  an  investment  in  such  obligations  is  an  investment  in  non-interest 
bearing  securities.  If  this  view  were  adopted  in  its  full  scope,  the  result  would  be 
that  a  trustee  under  such  a  trust  ought  not  to  make  such  an  investment,  and  that 
the  amounts  received  from  coupons  that  matured  and  were  paid  during  the  life  of 
Mrs.  Brooks  ought  not  to  be  regarded  as  wholly  income,  although  the  question 
would  remain,  whether  the  present  worth  of  each  obligation,  at  the  time  it  was 
purchased,  ought  not  to  be  computed  in  order  to  ascertain  what  portion  of  the 
sums  received  should,  as  between  successive  takers,  be  regarded  as  principal,  and 
what,  as  income.  It  is 'evident,  however,  that  this  is  not  the  real  nature  of  the 
obligation  of  a  coupon  bond.  The  coupons  are  promises  to  pay  certain  sums  of 
money  at  certain  times  expressly  as  interest  on  the  bond.  They  differ  from  the 
ordinary  promise  to  pay  interest  semi-annually,  contained  in  promissory  notes, 
only  in  their  capacity  of  being  detached  from  the  bond  and  thus  acquiring  all  the 
incidents  of  a  distinct  negotiable  written  promise.  If  a  trustee  should,  imme- 
diately on  the  purchase  of  a  coupon  bona,  cut  off  the  coupons  and  sell  them, 
the  question  might  not  arise  of  the  proper  distribution  of  the  proceeds,  as 
between  principal  and  income  of  the  trust  fund,  because  the  proceeds  might 
be  regarded  as  a  part  of  the  principal  to  be  re-invested,  but  questions  would 
arise  of  the  propriety  of  the  trustees  holding  as  a  part  of  the  trust  fund 
a  bond  payable  on  time  without  interest,  or  of  the  duty  of  the  trustees 
to  pay,  thereafter,  to  the  life  tenant  the  accretions  in  the  value  of  such  a  bond 
occasioned  by  lapse  of  time.  While  the  trustee  holds  the  bonds  and  its  coupons, 
as  part  of  the  same  investment,  the  coupons,  as  they  mature  and  are  paid,  are  re- 
garded as  income  received  from  an  investment  of  the  trust  property.  JIaradenY, 
Tjarrabee,  113  Mass.  430.  In  Granger  v.  Bassett,  98  id.  462,  the  court  held  that 
'*  the  General  Statutes  (chap.  97,  §  24)  do  not  change  the  rule  of  law,  which  held 
dividends  from  the  profits  of  business  of  incorporated  companies,  not  to  be  ap- 
portionable.  Foote,  Appellant,  22  Pick.  299.  The  distinction  between  dividends 
and  coupons  is  not  only  that  dividends  are  contingent  and  uncertain  in  amount, 
but  that  they  do  not  in  any  senseNexist  as  dividends  or  as  the  separate  property  of 
the  stockholders  until  they  are  declared.  The  many  cases  in  which  stock  divi- 
dends have  been  declared  to  be  capital,  and  dividends  pjayable  in  money  to  be  in- 
come, all  proceed  upon  the  ground  that  it  is  the  declaration  of  the  dividend  which 
creates  it  as  a  dividend,  and  the  form  of  the  declaration,  as  shown  by  the  votes  of 
tiie  corporation,  construed  in  the  usual  way,  determines  the  character  of  the  divi- 
dend, whether  it  is  a  distribution  of  capital  stock  or  a  division  of  profits.  Minot 
yr,  Paine,  99  Mass.  101;  DaUindY.  Williams,  101  id.  671;  Hand  v.  UubbeU,  115  id. 
461;  8.  C,  15  Am.  Rep.  121;   OiffordY,  Thompson,  id.  478. 

But  coupons  attached  to  bonds  are  absolutely  due  and. certain  to  become  pay- 
able at  a  fixed  time ;  and  although  the  amount  payable,  in  the  technical  langruage 
of  the  law,  cannot  be  said  to  accrue  from  day  to  day,  yet  the  proportionate  part 
of  the  coupon,  which,  at  any  time  within  the  half  year  covered  by  it,  is  earned  as 
interest,  on  the  principal  sum  of  the  bond,  can  be  exactly  computed,  and  its  char- 
acter as  interest  becoming  due,  is  not  and  cannot  be  changed  by  subsequent  events 
so  long  as  the  coupons  remain  attached  to  the  bonds  or  are  held  by  the  same  per- 
son who  holds  the  bond  as  a  part  of  the  same  purchase  or  investment  The  words 
"annuity,  rent,  interest  or  income,"  in  Public  Statutes,  chap.  136,  §25,  were 
rightly  held  not  to  include  dividends  of  corporations,  because  dividends  are  not 
fairly  within  the  natural  meaning  of  these  words,  and  undeclared  dividends  differ 
substantially  from  interest  or  income.  But,  so  long,  at  least,  as  the  bond  itself, 
with  the  coupons,  is  held  by  the  trustee  as  part  of  one  purchase  or  investment, 
the  coupons  are  promised  to  pay  interest  on  the  principal  sum  of  the  bond  and  the 
amounts  received  in  payment  of  such  coupons,  at  or  after  their  maturity,  are 
literally  and  substantially  amounts  received  for  interest,  payable  on  the  prin- 
cipal obligation,  and  we  have  no  doubt  these  amounts  are  within  the  meaning 
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of  the  words  "interest  or  income**  in  Public  Statutes,  cliap.  186,  §  25.  There 
-was  much  criticism  at  the  bar  upon  the  phraseology  of  Puolio  Statutes^  chap. 
136,  §§  24,  25,  which  were  doubtless  intended  as  a  re-enactment  of  Stat.  1848, 
chap.  810.  It  was  said  that  the  first  section  of  Stat.  1848,  chap.  810,  was  only  de- 
claratory of  the  common  law,  and  that  the  second  section  excepted  from 
its  operation  the  first  year  from  the  death  of  the  testator,  and  treated  rent,  in- 
terest, and  income  as  well  as  annuities  payable  yearly  and  having  each  a  **  cur- 
rent year."  We  are  concerned  with  these  criticisms,  only  so  far  as  it  is  necessary 
to  determine  the  meaning  of  the  words  **such  annuity,  rent,  interest  or  income, 
for  the  then  current  year,  shall  be  apportioned,  and  such  person,  or  his  represen- 
tatives, shall  be  entitled  to  receive  a  proportional  part  thereof."  The  general 
purpose  of  the  statute  was,  not  to  take  from  the  life  tenant  any  thing  which,  by 
the  common  law,  was  absolutely  his  property,  but  to  give  to  him  or  his  represen- 
tatives a  share  of  an  annuity  or  of  rent,  interest  or  income,  which  the  common 
law,  refused  to  give,  on  the  ground  that  the  annuity,  rent,  interest  or  income  could 
not  be  apportioned.  The  language  of  the  statute  is  appropriate  to  an  annuity 
given  by  the  testator  and  payable  yearly  from  his  death,  and  grammatically  the 
provisions  of  the  statute  attach  equally  to  annuities,  not  payaole  yearly,  and  to 
rent,  interest  and  income,  but  the  general  intent  of  the  statute  must  prevail  over 
the  grammatical  construction.  A  trustee^s  account  would  usually  be  made  up 
yearly,  reckoning  from  the  death  of  the  testator,  and  the  **then  current  year" 
may  be  taken  to  refer  to  the  year  running  when  the  life  tenant  died,  or  the  con- 
tingent event  happened,  and  the  statute  may  be  taken  to  provide  for  the  appor- 
tionment of  the  income  in  making  up  the  accounts  for  that  year.  The  established 
method  of  making  an  apportionment  is  to  divide  the  amount  received  (when  money 
is  payable  periodically  at  fixed  times),  according  to  that  proportional  part  of  the 
whole  period,  for  which  the  money  is  payable,  which  haa  elapsed  at  the  time  of 
the  death  of  the  life  tenant,  or  at  the  time  of  the  happening  of  the  event  which 
terminated  the  right  of  the  tenant.  We  are  satisfied  that  the  statute  did  not  in- 
tend to  abolish  this  rule  and  establish  a  different  one.  The  amounts  received  by 
the  trustee  from  the  coupons  not  payable  at  or  before  the  time  of  the  death  of 
Mrs.  Brooks,  and  which*  were  coupions  for  interest  for  six  months,  which  had  be- 
gun to  run  at  the  time  of  her  death,  must  be  apportioned,  according  to  the  pro- 
portional part  of  the  six  months,  which  in  each  class  of  coupons  had  elapsed  at 
the  time  of  her  death. 
So  ordered. 

[UEng.  Rep.  419;  25  Id.  799;  Id.  172.] 


Rogers  v.  Rogers. 

Jnne  20, 1885. 

Contract — Brbach  —  Substitution  or  Nbw  Contract. 

When,  apoQ  the  refusal  of  one  part^  to  fulfill  an  agreement,  the  same  parties  enter  into 
another  agreement  which  is  fuWj  carried  out,  coTering  substantially  the  same  grounds  as 
the  first  but  on  di£ferent  terms,  it  will  be  deemed,  un^ss  it  appears  that  such  was  not  the 
intention  of  the  parties,  a  substitution  of  a  new  contract  for  the  old. 

Action  to  recover  damages  for  breach  of  a  contract  to  sell  and  deliver  goods  to 
the  plaintifb  in  Boston.     At  the  trial  in  the  superior  court,  without  a  juiy,  the 

Slaintiffs  introduced  testimony  tending  to  show  that  on  or  about  July  8,  1879,  the 
efcndant,  a  manufacturing  corporation  in  Connecticut,  by  its  a^ent,  orally  agreed 
to  sell  and  deliver  to  the  plaintiffs,  in  Boston,  from  time  to  time,  as  ordered  by 
them,  such  silverware  as  they  might  need  m  their  business  and  order  during  the 
season,  that  is  between  July  and  January  I,  1880,  at  stipulated  discounts  from 
certain  list  pnces,  and  that  the  goods  were  to  be  paid  for  at  the  end  of  each 
month;  that  pursuant  to  this  contract,  and  on  the  day  of  the  date  of  it,  and  at 
different  times  previous  to  October  14,  the  plaintiff  ordered  goods,  a  part  of  which 
were  delivered  and  paid  lor  according  to  the  contract;  that  on  October  14,  the 
defendant,  by  letter  of  that  date,  repudiated  its  contract  and  refused  to  fill  any 
of  the  unfilled  orders,  or  to  receive  and  fill  future  orders,  except  upon  tiie  express 
piomise  on  the  part  of  the  plaintiffs  to  pay  for  the  goods  at  a  less  rate  of  dis- 
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count  than  that  stipulated  in  the  contract,  the  effect  of  which  was  to  advance  the 
piice  of  the  goods;  that  the  plaintiffs,  not  being  able  to  buy  the  goods  elsewhere, 
agreed  to  buy  them  of  the  defendant  during  the  remainder  of  the  **  season  "  upon 
the  new  terms  demanded  by  the  defendant,  having  telegraphed  acceptance  of  the 
terms  October  24.  It  was  also  in  evidence  that  the  plaintiffs,  from  time  to  time, 
during  the  remainder  of  the  '*  season,"  ordered  goods  of  the  defendant  and  they 
were  shipped  and  paid  for  according  to  an  agreement  contained  in  the  defendants 
letter  of  October  14,  and  plaintiff's  telegram  of  October  24.  It  was  also  admitted 
that  the  orders  unfilled  October  14,  were  subsequently  filled  and  paid  for  at  the 
advanced  prices.  The  defendant  contended  that  there  was  no  contract  between 
the  parties;  that  if  their  dealings  resulted  in  a  contract  no  action  can  be  main- 
tained thereon  under  the  statute  of  frauds;  that  the  defendant's  letter  of  October 
14  and  plaintiff's  telegram  of  October  24  constituted  a  rescission  of  the  same; 
that  -the  defendant's  revocation  of  the  contract,  if  any,  by  the  letter  of  October 
14  was  lawful ;  that  the  payment  of  such  advanced  prices  were  voluntary  pay- 
ments, and  that  upon  all  the  evidence  the  plaintiffs  could  not  maintain  their 
action.  At  the  request  of  both  parties  the  case  was  reported  for  the  consideration 
of  the  supreme  judicial  court  for  the  determination  of  the  questions  of  law. 

/>.  C.  Linseott,  for  plaintiffs.     Boardman  &  Tyng,  for  defendant. 

Field,  J.  We  infer  from  the  report  that  the  court  found  that  the  contract  was 
not  merely  an  offer  by  the  defendant  to  sell,  which  would  have  been  revocable  at 
;any  time,  except  so  far  as  it  had  been  accepted  by  the  plaintiff  m  giving  orders, 
and  would  thus  be  a  contract  only  to  the  extent  of  those  orders;  but  that  it  was 
a  contract,  whereby  the  plaintiffs  agreed  to  buy,  and  the  defendant  a^eed  to 
sell,  such  of  the  goods  dealt  in  by  the  defendant  as  the  plaintiffs  needed  in  their 
trade  during  the  time  specified.  See  Dickinson  v.  Dodds,  8  Ch.  Div.  463;  S.  C, 
16  Eng.  Rep.  854. 

The  plaintiffs  were  bound  in  law  to  pay  for  the  goods  sent  after  the  new  agree- 
ment was  made,  according  to  the  prices  stipulated  in  that  agreement.  In  this 
Commonwealth  the  delivery  of  the  goods  by  the  defendant  under  the  new  agree- 
ment, whether  they  were  sent  to  fill  the  orders  given  before  October  14,  or  the 
orders  given  after,  is  considered  a  sufficient  consideration  for  the  new  promise  of 
the  plaintiff.  Whether  the  new  agreement  was  substituted  for  the  old,  and  thus 
operated  as  a  rescission  or  discharge  of  it,  must  be  determined  by  the  intention  of 
the  parties,  to  be  ascertained  from  their  correspondence  and  conduct.  Cooks  v. 
Murphy,  70  111.  96;  Lawrence  v.  Dover,  28  Vt.  264;  Stewart  v.  Keteltoi^  86  N.  Y. 
888;  Moore  v.  Detroit  Locomotive  Works^  14  Mich.  266;  Peckv,  Hequa,  13  Gray, 
407;  Munroey.  PerUns,  9  Pick.  298;  Holmes  v.  Doane^  9  Cush.  135;  Steams  v. 
HaUy  9  Cush.  31 ;  Cummings  v.  Arnold,  8  Mete.  486. 

If  we  assume  that  the  original  agreement  was  sufficiently  definite  to  constitute 
a  valid  contract,  as  it  was  a  continuing  contract,  the  parties  could  clearly  substi- 
tute for  it  a  new  contract,  which  should  determine  their  rights  and  liabilities 
after  the  new  contract  was  made,  and  this  would  operate  as  a  waiver  or  discharge 
of  the  first  contract  as  to  futur.e  orders  and  delivenes,  unless  it  appeared  that  the 
first  contract  had  been  broken  by  an  absolute  refusal  on  the  part  of  the  defendant 
to  perfonn  it,  and  that  the  new  contract  was  not  intended  to  be  a  discharge  of 
the  breach.  As  to  the  orders  given  before  October  14,  which  the  defendant  had 
refused  to  fill,  if  the  new  contract  by  its  terms  covered  those,  we  think  the  same 
rule  holds.  If  the  parties  agreed  that  these  orders  should  be  filled  at  the  prices 
stipulated  for  in  the  new  contract,  without  considering  whether  the  new  agree- 
ment would  of  itself  be  a  discharge  of  these  partial  breaches,  performance  of  the 
new  affreement  would  operate  as  a  discharge,  or  an  accord  and  satisfaction, 
unless  it  appeared  that  such  was  not  the  intention  of  the  parties.  Such  a  sub- 
stantiated agreement,  prima  facie,  takes  the  place  of  the'original  agreement  as  to 
every  thing  remaining  unperformed.  Our  construction  of  the  correspondence  and 
conduct  of  the  parties  is  that  it  was  not  understood  or  intended  by  both  parties 
that  the  plaintiffs  should  retain  their  right  of  action,  if  they  had  any,  for  the 
alleged  breach  of  the  original  contract. 

Jud*?mcnt  for  the  defendant. 
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Brnton  v.  Trustees  of  the  City  Hospital  of  Boston. 

June  20,  1885. 

Nkqliobkcb  —  Trustees  of  Public  Charitt. 

The  trustees  of  the  City  Hospital  of  Boston,  as  such,  possess  no  property.    They  are 
only  managing  agents  for  the  city  in  a  work  from  which  no  profit  or  adTantage  is  received. 
No  negligence  heinff  shown  on  the  part  of  the  trustees  in  the  appointment  of  a  superin- 
tendent they  are  not  Uable  for  an  injury  caused  by  his  negligence. 

Action  of  tort  to  recover  for  personal  injuries  sustained  by  falling  down  a  flight 
of  stairs  at  city  hospital  in  Boston,  by  reason  of  the  alleged  unsafe  condition  of 
the  board  covering  on  the  stairs.  At  the  trial  in  the  superior  court  there  was  evi- 
dence tending  to  show  that  the  stairs  ^consisted  of  eleven  or  twelve  steps,  made 
of  plain  hewn  granite  and  were  on  the  outside  of  the  building  and  leading  from 
the  main  floor  to  a  paved  walk  and  drive-way  leading  directly  out  of  the  grounds 
to  Harrison  avenue;  that  the  superintendent  had  charge  of  the  stairs,  and  about 
a  week  before  the  accident,  covered  them,  or  caused  them  to  be  covered,  with 
boards;  that  these  board  coverings  were  put  on  in  an  improper  and  unsafe  man- 
ner, and  were,  at  the  time  of  the  accident,  negligently  left  in  an  unsafe  condi- 
tion, and  by  reason  thereof  the  plaintiff  was  injured;  that  the  plaintiff  was  in  said 
building  on  that  day  by  an  invitation,  express  or  implied,  from  the  superintend- 
ent of  the  hospital,  elected  by  the  defendant  corporation  under  authority  given 
by  an  act  of  the  legislature,  passed  April  7,  1880,  creating  the  defendant  a  cor- 
poration, and  that  in  going  over  said  stairs,  she*  was  m  the  exercise  of  due  care. 

It  also  appeared  that  the  defendant  is  a  corporation,  created  by  an  act  of  the 
legislature,  passed  April  7,  1880  ;  ordinances,  passed  by  the  city  of  Boston,  pur- 
suant to  such  act ;  the  act  of  the  legislature,  passed  March  27,  1858,  authorizing 
the  city  of  Boston  to  establish  the  city  hospital;  and  the  by-laws  and  regulations 
of  the  corporation,  showing  the  various  officers  chosen  or  appointed  and  their 
general  duties,  were  made  a  part  of  the  case.  The  court  ruled  that  the  action 
could  not  be  maintained  and  directed  a  verdict  for  the  defendant,  and  the  plain- 
tiff alleged  exceptions. 

C,  G.  KeyeSy  for  plaintiff.      T.  3f,  Bdbaon,  for  defendant. 

Field,  J.  If  the  trustees  are  regarded  as  the  trustees  of  a  public  charity  then 
the  case  falls  within  the  decision  in  McDonald  v.  Mass,  General  Hospital^  12(^Mass. 
432.  There  is  no  evidence  of  negligence  on  the  part  of  the  trustees  as  a  corpora- 
tion. There  is  evidence  of  negligence  on  the  part  of  the  superintendent,  but 
there  is  no  evidence  that  he  was  not  a  proper  person  to  be  appointed  superintendent. 
But  we  think  this  is  a  hospital  maintained  by  the  city  with  such  aid  as  may  be 
derived  from  donations,  and  the  sums  received  from'  paying  patients.  And  that 
the  trustees  are,  in  a  sense,  managing  agents,  only  in  maintaining  the  hospital, 
subject  to  the  laws  and  to  the  ordinances  of  the  city.  The  donations,  if  any  are 
ever  made,  must  be  made  according  to  the  terms  of  the  gift.  The  money  appro- 
priated by  the  city  of  Boston  must  be  used  according  to  the  terms  of  the  ap- 
propriation. The  sums  received  from  paying  patients  are  by  the  ordinance  to 
"be  credited  to  the  account  of  the  hospital,"  and  by  the  exceptions  are  "used 
in  the  support  of  the  hospital."  All  the  funds  are  used  for  the  purpose  of  main- 
taining the  hospital  in  accordance  with  Stat.  1858,  chap.  113.  The  corporation 
of  the  Trustees  of  the  City  Hospital  of  the  City  of  Boston  has  in  fact  no  prop- 
erty. Stat.  1868,  chap.  113,  is  a  special  act  and  not  a  general  statute.  And  it 
is  permissive  and  not  imperative ;  but  these  distinctions  do  not  render  the  city 
liable  for  negligence  in  the  management  of  the  hospital.  Tindley  v.  Salem,  137 
Mass.  171.  The  trustees  are  a  body  created  for  the  performance  of  a  duty  which, 
under  the  authority  of  the  statute,  the  city  of  Boston  has  assumed  for  the  benefit 
of  the  public,  and  from  the  performance  of  which  no  profit  or  advantage  is  re- 
ceived either  by  the  trustees  or  the  city.  The  trustees  are  no  more  liable  for  the 
negligence  of  their  officers  and  agents  than  the  city  would  be.  Mil  v.  Boston, 
122  Mass.  844;  8.  C,  23  Am.  Rep.  882. 

Exceptions  overruled. 

[86  N.  Y.  m,  186 ;  29  Alb.  L.  J.  18;  29  Eng.  Rep.  18.— Ed.] 
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Mages  v,  Boston  Cordage  Company. 

June  20, 1885. 

Master  and  Sbevaht  —  Negligence  of  Fellow  Servants. 

While  it  is  the  dut^  of  the  master  to  furnish  suitable  machinerj  and  keep  it  in  proper 
repair,  the  making  of  such  ordinary  repairs  as  the  use  of  the  machinery  required  from  w 
to  daj,  may  be  intrusted  to  servants;  and  if  a  master  employs  competent  Berrantsfor 
that  purpose  and  supplies  them  with  suitable  means,  the  master  performs  his  duty,  and 
such  servants  are  fellow  servants  with  those  employed  to  use  the  machine. 

Action  of  tort  in  the  plaintiff's  name,  by  his  next  friend,  to  recover  for  a  per- 
sonal injury,  sustained  by  the  plaintiff,  while  at  work  upon  hemp  passing  throuffh 
a  drawing  machine,  preparatory  to  being  spun  at  the  defendant's  rope-walk,  it 
the  close  of  the  charge  to  the  jury  in  the  superior  court,  the  plaintiff  requested  the 
court  to  instruct  the  jury,  **that  persons  charged  with  keeping  the  machinery  in 
repair  are  not  the  fellow-workmen  of  the  plaintiff,  but  are  the  agents  of  the  de- 
fendant, charged  with  the  execution  of  their  duty  to  the  plaintiff."  The  court 
declined  so  to  rule,  but  instructed  the  jury  *'  that  for  the  purposes  of  this  case,  tiie 
persons  charged  with  keeping  the  machinery  in  repair,  if  the  repairs  that  they  are 
charged  with  are  simply  the  replacing  of  tlie  parts  of  the  machine,  or  straighten- 
ing the  parts  of  the  machine  which  may  have  got  out  of  shape  by  use,  if  those  re- 
pairs are  to  be  made  from  time  to  time  in  a  mill,  and  when  a  machine  is  in  place, 
such  pei-sons  would  be  the  fellow-workmen  of  a  person  employed  upon  the  machine, 
although  the  machine  is  so  out  of.  repair  as  to  require  the  reconstruction  of  its 
parts,  the  rule  is  different,  and  in  that  case  the  persons  whose  duty  it  would  be  to 
see  to  such  reconstruction,  would  not  be  the  fellow^-servants  of  the  persons  em- 
ployed upon  the  machine,  the  risk  of  whose  negligence  the  employee  assumes  m 
taking  the  employment.'*  The  jury  returned  a  verdict  for  the  aefendant  and  the 
plaintiff  alleged  exceptions. 

S.  J.  Thomas,  for  plaintiff.     N,  Morse  d:  H.  G,  Allen,  for  defendant. 

Field,  J.  The  exceptions  describe  a  machine  of  such  a  kind,  that  the  fact  that 
it  became  clogged  with  the  hemp  was  not  necessarily  evidence  of  negligence  on 
the  part  of  anybody.  No  evidence  is  recited  in  the  exceptions  that  the  machine 
was  not  a  good  one  of  its  kind,  and  in  good  order  up  to  the  time  the  *  *  hemp  be- 
came entangled  and  passed  over  the  drum  and  adhered  to  the  teeth  underneath.'^ 
In  the  ordinary  use  of  the  machine  the  heckle  pins  would  get  out  of  order,  and  it 
does  not  appear  that  the  pins  were  actually  out  of  order  when  the  plaintiff  began 
work  ^th  the  machine  on  the  afternoon  of  the  day  of  the  accident,  or  at  any 
time  thereafter,  until  the  hemp  became  entangled  and  was  carried  over  the  drum. 
The  exceptions  therefore  failed  to  show  that  the  instruction  requested  at  the  close 
of  the  charge  was  applicable  to  any  evidence  in  the  case. 

But  assuming  that  some  instructions  on  the  subject  were  necessary  or  appro- 
priate, the  instruction  requested  was  too  broad,  while  it  was  the  duty  of  the  de- 
fendant to  furnish  suitable  machinery,  and  to  keep  it  in  proper  repair,  the  making 
of  such  ordinary  repairs  as  the  use  of  the  machine  required,  to  keep  it  in  order 
from  day  to  day,  may  be  intrusted  to  servants,  and  if  the  master  employs  compe- 
tent servants  for  that  purpose,  and  supplies  them  with  suitable  means,  the  master 
performs  his  duty,  and  such  servants  are  fellow -servants  with  those  employed  to 
use  the  machine.  Johnson  v.  Boston  Tow-boat  Co.,  135  Mass.  209;  S.  0.,  46  Am. 
Rep.  458. 

The  instruction  given  as  applied  to  the  evidence  was  substantially  a  correct 
statement  of  the  law. 

Exceptions  overruled. 

[21  £ng.  Hep.  620;  80  Id.  847;  81  Id.  287  ;  84  Am.  Bep.  621.— £o.] 
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SVPREME  JUDICIAL  COURT  OF  MAINE, 


Machiasport  tJ.  Smai.l. 

February  11,  1885. 

BoKD  —  Tax  Collector  —  Plbadiko  —  Burdbx  of  Proof  —  Illegal  Assessment  —  Inyalid 
Warrant. 

In  an  action  on  the  bond  of  a  collector  of  taxes  the  plaintiff  must  show  that  the  col- 
lector was  clothed  with  a  legal  assessment  and  warrant,  or  that  he  has  actually  collected 
taxes.  Then  upon  plea  of  performance,  the  burden  is  upon  the  defendant  to  show  that  he 
has  faithfully  performed  the  duties  of  his  office,  or  duly  accounted  for  taxes  actually  col- 
lected. If  he  fails  iudgment  should  be  entered  for  the  penal  sum  of  the  bond.  After 
such  judgment  the  defendant  may  ha^e  the  bond  chancered,  by  the  aid  of  an  auditor,  and 
execution  will  issue  for  the  sum  found  due. 

When  the  penalty  of  a  bond  of  defeasance  is  sued  for  and  breaches  are  not  assigned, 
the  defendant  may  have  oyer  of  the  bond,  and  if  it  have  a  condition,  the  court  on  motion 
will  order  the  jnaintiff  to  assign,  the  breaches  upon  which  he  relies,  and  the  defendant 
may  interpose  his  defense  bv  way  of  brief  statement  under  the  general  issue. 

When  only  two  assessors  nave  been  qualified  the  assessment  is  illegal. 

An  assessor's  warrant,  which  fails  to  show  what  year's  State  tax  is  included,  or  the  date 
of  the  town  meeting  at  which  the  town  tax  was  voted,  or  the  dates  when  the  collector 
should  pay  the  State  and  county  treasurers  respectively,  is  invahd. 

John  C,  Talbotj  for  plaintiffs.     McNichol  &  Sargent,  for  defendants. 

HaskblIi,  J.  Debt  upon  the  bond  of  a  collector  for  taxes  for  the  town  of 
Machiasport,  conditioned  for  the  faithful  performance  of  his  duty  for  the  year  1876. 

The  plea  was  non  est  factum  with  a  brief  statement  of  performance. 

The  plaintiffs  read  in  evidence  the  bond,  the  record  of  the  assessment  of  the 
tax  for  the  year  1876,  the  commitment  of  the  same  to  the  collector,  and  the  war- 
rant to  him  for  the  collection  of  the  tax.  It  was  admitted  that  defendant  Small 
was  collector  of  taxes  for  the  plaintiffs  for  that  year.  There  was  no  other  evidence 
showing  a  breach  of  the  bond.    The  case  comes  forward  on  report. 

Had  the  taxes  been  legally  assessed,  and  the  commitment  and  warrant  been  in 
legal  form,  the  collector  would  have  been  chargeable  under  his  bond  for  the  taxes 
80  committed  to  him  for  collection.  Inhabitants  of  Trescott  v.  Moan,  50  Mo.  347. 
And  the  plaintiffs  would  have  made  out  a  prima  ^ade  case.  The  burden  would 
then  have  rested  upon  the  defendant  to  substantiate  the  plea  of  performance  by 
showing  a  faithful  discharge  of  the  duties  of  his  office.  This  he  is  not  required 
to  do,  until  the  plaintiffs  have  shown  him  legally  bound  to  perform  those  duties. 
The  law  did  not  require  him'  to  execute  a  precept  that  could  afford  him  no  pro- 
tection, nor  to  collect  a  tax  illegally  assessed ;  until  he  is  shown  to  be  legally 
bound  to  perform  official  duty,  he  is  not  called  upon  to  justify  its  performance. 
Under  a  plea  of  performance  to  a  suit  upon  an  official  bond,  the  defendant  is  not 
required  to  justify,  until  he  is  shown  to  be  legally  bound  to  perform  faithfully 
some  particular  duty^  or  to  be  chargeable  with  some  particular  property.  In  this 
case,  the  defendant  Small  is  not  chargeable  with  the  collection  of  any  tax,  until 
be  is  shown  legally  bound  to  collect  it,  that  is,  until  he  has  been  provided  with  a 
sufficient  precept,  giving  him  lawful  authority  so  to  do. 

Much  confusion  has  arisen  as  to  when  proof  is  required  to  support  a  plea  of  per- 
formance to  a  suit  upon  a  bond.  This  is  largely  due  to  the  relaxation  of  the  com- 
mon-law rules  and  methods  of  pleading.  When  a  special  plea  of  performance  is 
interposed  in  such  cases,  the  plaintiff  is  required  to  make  replication  assigninff 
the  breach  relied  upon,  and  if  the  bond  is  for  the  performance  of  covenants  and 
agreements,  several  breaches  may  be  assigned,  and  the  jury  must  assess  the  dam- 
ages, when  on  issue  framed  to  them,  they  find  the  condition  broken.  R.  S.,  chap. 
82,  }§  30,  82. 

After  replication, the  defendant  must  either  demur  or  rejoin,  and,  if  the  rejoin- 
der is  a  traverse,  then  on  issue  taken  the  burden  rests  upon  the  plaintiff  to  prove 
the  breaches  assigned,  and,  if  the  bond  be  one  for  the  performance  of  covenants 
and  agreements,  to  prove  the  damages.    PhiUbrook  v.  Burgess,  52  Me.  271 ;  McGreg- 
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ory  V.  PrescoUj  5  Cush.  67  See  Bdiley  v.  Rogers^  1  Me.  186.  But,  if  the  rejoinder  is 
an  affirmative  plea  supporting  a  plea  of  performance,  the  burden  rests  upon  the  de- 
fendant to  maintain  the  truth  of  his  plea,  unless  the  bond  is  conditioned  for  the 
performance  of  covenants  and  agreements,  when  the  burden  rests  for  the  plaintiff 
to  prove  both  the  breach  of  it  and  the  damages.  PhUbrook  v.  Burgess,  supra,  and 
cases  cited.  So  when  performance  is  pleaded  by  brief  statement  to  a  suit  upon  a 
bond,  if  it  be  conditioned  for  the  performance  of  covenants  and  agreements,  the 
burden  rests  upon  the  plaintiff  to  prove  its  breach  and  the  damages  ;  but  if  the 
bond  is  simply  a  bond  of  defeasance,  then  the  burden  is  upon  the  defendant  to 
prove  performance  as  alleged  in  his  brief  statement,  and  the  issue  is  for  the  jury 
to  find  whether  the  condition  has  been  broken ;  and  if  they  find  that  it  has,  the 
judgment  goes  for  the  penalty  of  the  bond,  and,  on  motion  that  the  penalty  be 
chancered  as  the  equitable  rights  of  the  parties  may  require,  the  court,  with  the  aid 
of  necessary  auditing  officers,  fixes  the  amount  for  which  execution  should  issue. 
The  bond  in  this  case  is  of  the  latter  class.  It  is  conditioned  to  be  void  upon 
the  faithful  performance  of  oflicial  duty.  If  it  is  suggested  that  no  further  proof 
is  required  under  the  rule  above  stated, than  for  the  plaintiffs  to  read  in  eviaence 
this  bond,  a  sufficient  reply  is  that  the  bond,  when  so  put  in  evidence,  shows  an 
official  duty,  upon  the  performance  of  which  the  bond  is  to  be  void.  The  law  does 
not  cast  that  duty  upon  the  collector  until  the  plaintiff  shows  him  le^lly  charge- 
able therewith.  That  is,  until  a  condition  of  things  appears  upon  which  the  bond 
becomes  effective,  the  defendant  has  no  performance  required  of  him.  So  if  the 
plaintiffs  are  unable  to  charge  the  defenoant  Small  with  a  legal  duty  to  perform 
for  want  of  a  legal  tax,  a  legal  commitment,  or  a  legal  warrant  to  collect  the  tax, 
they  must  prove  that  he  actually  received  taxes,  that  is  money,  touching  which  the 
bond  can  operate,  and  then  he  fs  put  to  proof  of  his  plea  of  performance.  If  he 
fails  upon  the  issue,  the  penalty  of  the  bond  is  forfeit,  and  tlie  court  will  award 
execution  for  the  actual  damages  sustained.  PhUbrook  v.  Burgess,  supra  ;  Clifford 
V.  Kimball,  39  Me.  413.  The  same  burden  would  rest  upon  the  plaintiff  if  the 
issue  was  reached  after  a  special  plea  of  performance,  for  in  that  method  of  pro- 
cedure, after  the  plea  of  omnia  performamt  the  plaintiff  would  reply,  either  a  legal 
tax,  a  legal  commitment  and  a  sufficient  warrant,  or  that  the  defendant  recovered 
certain  moneys  in  the  discharge  of  his  office  for  which  he  had  not  accounted,  and 
then,  if  the  defendant  denied  either  the  sufficiency  of  the  tax,  or  of  the  commit- 
ment, or  of  the  warrant,  or  that  any  such  documents  existed,  or  that  he  received 
the  moneys  specified,  it  would  be  a  negative  plea,  either  raising  an  issue  of  law 
or  fact,  which  the  plaintiff  must  sustain  and  prove  ;  but  if  the  defendant  con- 
fessed these  issues,  and  rejoined  that  he  had  performed  his  duty  under  his  war- 
rant, or  had  accounted  for  the  moneys  with  which  the  plaintifls  had  charged  him, 
then  he  would  have  tendered  an  offer  motive  plea,  and  if  the  plaintiff  took  issue 
thereon,  the  burden  would  rest  upon  the  defendant  to  prove  his  performance.  So 
in  suit  upon  a  bond  of  defeasance,  where  the  penalty  is  sued  for,  if  breaches  are 
not  assigned  in  the  declaration.  The  defendant  may  have  oyer  of  the  bond  and 
an  order  from  the  court  that  the  plaintiff  specify  the  breaches  upon  which  he  re- 
lies, and  then  the  defendant,  by  way  of  brief  statement,  can  state  the  defense, 
showing  how  many  of  the  affirmative  facts  alleged  by  the  plaintiff  he  denies,  and 
how  far  he  takes  upon  himself  the  burden  of  proving  his  own  performance  of  the 
conditions  of  his  bond.  This  latter  method  is  one  that  has  been  adopted  in  some 
of  the  important  causes  of  this  nature  recently  tried  in  this  State. 

The  assessment,  commitment  and  warrant  in  this  case  appear  to  be  signed  by 
only  two  assessors.  It  does  not  appear  that  the  plaintiffs  elected  or  had  another 
assessor  duly  qualified  to  act  during  the  year  1876.  **Two  assessors  are  not 
authorized  to  assess  a  tax  when  they  alone  have  been  qualified."    Inhabitants  of 

Williamsburg  v.  Lord,  51  Me.  599.  Nor  can  they  issue  a  warrant.  Sanfason  v. 
Martin,  55  id.  110.  The  warrant  fails  to  show  what  years  State  tax  was  in- 
cluded in  the  assessment,  also  the  precise  date  of  the  town  meeting  at  which  the 

town  tax  was  voted,  also  when  the  collector  should  account  to  the  State  and  county 
treasurers  for  the  State  and  county  taxes  respectively.     It  authorizes  the  arrest  of 

taxpayers  for  want  of  property  whereon  to  make  distress  immediately,  without 

waiting  twelve  days  as  required  by  statute.    Nor  does  it  authorize  the  arrest  of  any 
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tax  payer  if  he  is  possessed  of  **tools,  implements  and  articles  of  furniture,  which 
are  by  law  exempt  from  attachment  for  debt/^  It  is  so  unsound  that  a  discussion 
of  its  merits  would  be  idle.  Inhabitants  of  OmemUe  v..  Pearson  et  at.,  61  Me. 
552  ;  Pearson  Y,  Cannet/^Qi^  id.  188  ;  Inhabitants  of  Ilarpswell  v.  Orr^  69  id.  833. 

The  plaintiffs  have  failed  to  make  out  a  prima  fade  case  from  the  insufficient 
authority  with  which  they  clothed  their  collector  to  perform  his  duty,  and  he  is 
chargeable  under  his  bond  only  for  taxes  which  he  has  actually  received  and  for 
which  be  has  failed  to  account. 

The  agreement  of  the  parties  does  not  stipulate  what  disposition  shall  be  made 
of  the  case  under  the  conclusions  of  this  opinion  ;  therefore,  to  afford  complete 
justice  to  both  parties,  it  is  ordered  that  the  action  stand  for  trial. 

Peters,  C.  J.,  Dan  forth.  Virgin  Emery  and  Foster,  JJ.,  concurred. 


Randlette  v.  Judkins. 

February  18,  1885. 

Trbspass — Railroad  CoNotJcroR  —  Stolbk  Propbrty. 

A  railroad  condaotor,  who  permits  a  passenger  to  travel  on  his  train,  taking  with  bim 
goods  known  by  the  conductor  to  be  stolen,  is  not  liable  to  an  action  therefor  by  the  owner 
of  the  goods. 

J.  W.  Spaulding  <fe  F.  J,  Buker^  for  plaintiffs.  Drummond  dh  Drummond^  for 
defendants. 

LiBBEY,  J.  The  declaration  in  this  case  is  clearly  bad  for  want  of  a  description 
of  the  property  for  the  loss  of  which  the  action  is  brought.  In  trespass  or  case 
for  the  loss  or  injury  to  personal  property,  the  thing  taken  or  injured  must  be  de- 
scribed with  reasonable  certainty.  1  Ch.  PI.  327 ;  Oliver's  Prec.  493,  note.  Here 
there  is  no  description.  The  word  **  property,"  the  only  designation,  is  the  most 
general  that  can  be  used,  and  it  embraces  every  thing  susceptible  of  ownership. 
Sut  this  defect  may  be  cured  by  amendment. 

The  great  question  to  be  determined  is  the  liability  of  the  defendant,  assuming 
the  property  to  be  sufficiently  described.  The  averments  in  the  declaration  are, 
in  substance,  that  the  defendant  on  the  31st  of  January,  1883,  was  in  the  employ  of 
the  Maine  Central  Railroad  Company  as  conductor  of  the  night  passenger  train  from 
Bangor  to  Portland ;  that  on  the  night  of  that  day  four  men  boarded  said  train, 
run  by  the  defendant  as  conductor,  at  Richmond,  taking  and  carrying  with  them 
on  board  said  train  a  large  amount  of  stolen  property,  of  the  value  of  $500,  which 
was  the  property  of  the  plaintiffs;  that  the  defendant,  knowing  said  property  to 
be  stolen,  did  willfully,  corruptly,  negligently  and  unlawfully  permit  said  men  to 
ride  on  said  train,  and  convey  and  escape  with  said  property ;  and  that  the  defend- 
ant unlawfully  took  a  portion  of  said  stolen  property  as  payment  of  their  fares. 
It  is  not  alleged  that  the  four  passengers  had  stolen  the  property,  or  that  they 
were  unlawfully  in  possession  of  it,  or  that  the  defendant  knew  that  it  was  the 
property  of  the  plaintiffs. 

Assuming  that  the  property  consisted  of  chattels,  the  title  to  which  could  not 
pass  by  a  delivery  from  a  trespasser  or  thief  to  one  taking  for  value  without  notice, 
uoes  the  declaration  present  a  case  of  liability  of  the  defendant  ?  If  the  defend- 
ant took  a  part  of  the  chattels  in  payment  of  the  fares  of  the  passengers  he  is 
liable  as  a  trespasser  to  that  extent,  but  that  is  a  small  matter.  The  main  ques- 
tion is,  whether  the  defendant  is  liable  for  permitting  the  four  men  to  travel  over 
the  road  with  the  property  as  their  baggage,  upon  the  facts  averred  m  the  declara- 
tion. If  liable,  upon  what  grounds  does  the  liability  rest  ?  It  is  not  claimed  that 
there  was  a  privity  of  contract  between  the  plaintiffs  and  defendant,  by  reason  of 
which  the  defendant  owed  any  duty  to  the  plaintiffs.  Did  the  defendant  owe  the 
plaintiffs  any  duty  as  conductor  of  the  train  or  otherwise  ?  It  not,  he  cannot  be 
liable  for  a  negligent  performance  or  omission  of  it.  '*  A  legal  duty  is  that  which 
the  law  requires  to  be  done  or  foreborne,  to  a  determinate  person,  or  to  the 
public.*'  *  Whart.  on  Neg.,  §  24.  No  such  duty  on  the  part  of  the  defendant  is 
averred,  unless  the  law  implies  it  from  the  facts  alleged. 

Vol.  1.  — 17 
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The  defendant  was  conductor  of  the  train.  As  such  it  was  his  duty  to  direct 
and  control  the  running  of  the  train  in  accordance  with  the  regulations  prescribed 
by  the  corporation  and  the  requirements  of  law.  The  railrcmd  is  a  puolic  high- 
way,  over  which  all  members  of  the  public  who  are  in  a  proper  condition  to 
travel  in  a  pubhc  car,  who  pay  the  established  fare,  and  conduct  themselyes 
properly,  have  a  le^  right  to  travel  with  luggage.  It  is  the  legal  duty  of  the 
conductor  to  permit  all  such  persons  to  enter  the  cars  and  travel  over  the  road. 
For  sufficient  cause  he  may  stop  the  train  and  eject  a  traveler  from  the  train. 
He  owes  no  legal  duty  to  the  public  to  stop  his  train  and  eject  a  traveler  who  is 
guilty  of  a  felony  ;  or  to  arrest  such  traveler,  and  hold  him  as  a  prisoner,  and  seize 
the  property  he  may  have  in  his  possession.  Asa  citizen  he  may  have  the  right, 
if  he  see  fit,  to  arrest  a  traveler  guilty  of  a  felony,  and  hold  him  till  he  can  be 
properly  prosecuted  ;  but  not  bein^  an  officer,  charged  with  the  duty  and  hav- 
ing no  legal  warrant  therefor,  he  is  under  no  legal  duty  to  do  so,  and  thereby 
take  upon  himself  the  burden  and  hazard  of  justifying  his  act.  Nor  does  he 
owe  any  duty  to  any  member  of  the  public  to  arrest  a  thief  and  seize  and  hold 
the  stolen  property  he  may  have  m  his  possession.  Or  to  seize  and  bold  for  the 
owner,  whoever  he  may  be,  goods  which  a  traveler  on  the  road  may  have  taken 
and  is  carrying  away  as  a  trespasser.  At  most,  under  the  plaintiffs*  averments  in 
this  case,  the  four  men  were  mere  trespassers,  carrying  away  the  plaintifb'  prop- 
erty, the  defendant  having  no  authority  from  the  plaintifEs  to  interfere  with  the 
property  in  any  way.  The  defendant  was  not  only  under  no  legal  duty  to  take 
the  property,  but  he  had  no  legal  ri^ht  to  do  so,  for  the  possession  of  a  trespasser 
is  sufficient  to  give  him  the  legal  right  to  resist  the  taking  by  one  having  no  au- 
thority from  the  owner. 

The  fact  that  the  defendant  took  a  part  of  the  property  for  the  fares  of  the 
passengers  created  no  duty  on  his  part  toward  the  plaintiffs.  It  makes  him 
liable  only  for  the  portion  taken. 

We  have  discussed  the  question  involved,  upon  principle,  there  being  no 
authorities  directly  in  point  cited  by  the  learned  counsel  on  either  side ;  and  it  is 
said  there  are  none.  If  so,  the  inference  is  pretty  strong  that  the  common  law 
will  not  sustain  an  action  against  a  railroad  conductor  on  the  facts  alleged  in  this 
case. 

Exceptions  sustained. 

Demurrer  sustained.     Declaration  bad. 

Pbtbbs,  C.  J.,  Walton,  Vibgin,  Emekt  and  HASKSLii,  JJ.,  concurred. 


Fountain  «.  Whblplbt. 

Februarj  16, 1886. 

Attachmikt  — Notice  or  Title  —  Estoppbl. 

Id  an  action  against  an  attaching  oflScer,  it  appeared  that  the  plaintiff  on  the  day  of  the 
attachment,  on  inquiry,  informed  the  attorney  who  made  the  oriffinal  writ  and  the  officer 
who  made  the  attachment  that  the  property  belonged  to  another  person.  He  did  not 
then  know  of  a  claim  against  the  other  person  or  of  an  intention  to  attach  it  as  the  prop- 
erty of  sach  person.  On  receiTing  the  information,  the  defendant  told  the  plaintiff  that 
he  had  a  writ  against  snoh  other  person  upon  vrhich  he  attached  the  property.  Within  ten 
minutes  thereafter  the  plaintiff  notified  tne  officer  of  his  own  title,  aemanded  the  property 
and  attempted  to  take  it  but  was  prevented  by  the  officer. 

litid^  that  the  plaintiff  was  not  estopped  from  showing  the  title  in  himself. 

Boies  <fc  French,  for  plaintiff.    A.  McNiehol^  for  defendant. 

LiBBBY,  J.  This  case  comes  before  this  court  on  a  report  of  the  evidence. 
Prom  the  report  we  find  the  facts  material  to  the  determination  of  the  case  as  fol- 
lows: September  13,  1882,  the  plaintiff  was  the  owner  of  the  boat  in  suit  He 
bought  her  of  Thomas  Richardson  about  two  years  before,  paying  a  part  of  the 
price  agreed,  and  gave  Richardson  a  bill  of  sale  of  the  boat  to  secure  the  payment 
of  the  balance,  which  had  been  fully  paid  prior  to  September  18,  but  the  bill  of 
sale  had  not  been  given  up  by  Richardson.  On  that  day  the  attorney  for  the 
attaching  creditor  asked  the  plaintiff  who  owned  the  boat,  and  he  told  him  Thomas 
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Richardson  owned  her,  had  a  bill  of  sale  of  her.  The  attorney  told  him  he  had 
no  demand  against  him,  but  did  not  tell  him  he  held  a  demand  against  Richard- 
son and  gave  him  no  information  that  he  intended  to  attach  her  as  Richardson^s. 
On  the  same  day  the  attorney  made  the  writ  on  which  the  boat  was  attached 
and  gave  it  to  the  defendant  for  service,  the  defendant  went  with  it  to  the  wharf 
where  the  boat  lay  and  there  found  the  plaintiff,  and  asked  him  who  owned  the 
boat  and  he  gave  him  the  same  answer  which  he  gave  the  attorney.  The  question 
and  answer  were  repeated.  The  defendant  then  informed  the  plaintiff  that  he 
attached  her  on  a  writ  against  Richardson,  and  on  request  of  the  plaintiff  he 
exhibited  to  him  the  writ.  The  plaintiff  left  the  wharf  but  within  ten  minutes 
returned,  before  the  defendant  had  taken  actual  possession  of  the  boat,  and  in- 
formed the  plaintiff  of  his  title,  demandt^  the  boat  and  attempted  to  move  her, 
but  was  prevented  from  doins  so  by  the  defendant.  The  defendant  gave  the 
plaintiff  no  intimation  that  he  intended  to  attach  the  boat  till  after  the  declara- 
tions that  she  was  the  property  of  Richardson. 

The  only  question  is  whether  theplaintiff  is  estopped  from  denying  Richard- 
aon^s  title  and  asserting  his  own  We  think  it  clear  that  he  is  not.  The  case  of 
MorUm^  Ex.  v.  HodgSon^  32  Me.  127,  is  precisely  in  point.  The  facts  in  that 
case  were  quite  as  strongly  against  the  plaintiff  as  in  this.  In  discussing  the  point 
involved  Wblls,  J.,  says:  **But  before  one  can  be  conclusively  bound  by  a 
dedaration  made  in  relation  to  his  interest  in  property,  such  declaration  must  be 
designed  to  influence  the  conduct  of  the  person  to  whom  it  is  addressed,  and 
must  have  that  effect.  Morton  had  no  knowledge  of  any  intention  on  the  part  of 
Jenness  or  his  attorney  to  attach  the  oxen  as  th^  property  of  Clark,  and  could  not» 
therefore,  have  designed  to  influence  him  in  that  respect.  If  it  had  been  com- 
municated to  him  he  might  have  then  stated  the  existence  of  the  mortgage,  and 
the  particlar  |>rovisions  of  it.  There  could  have  been  no  willful  purpose  to  mislead 
Jenness,  or  his  attorney,  for  he  did  not  know  that  Jenness  had  any  demand 
against  Clark,  nor  that  Jenness  needed  or  had  any  occasion  for  information  on  the 
subject.''  8o  here,  the  plaintiff  had  no  knowledge  that  the  attorney  had  a  demand 
agamst  Richardson,  or  that  there  was  anv  intention  on  the  part  of  the  attorney  or 
the  defendant  to  attach  the  boat  as  his  when  he  made  the  declarations.  Up  to  that 
time  it  did  not  appear  that  they  had  any  interest  in  knowing  the  truth  about  the 
title,  and  the  plaintiff  owed  them  no  duty  to  state  it.  Within  a  reasonable  time 
after  he  was  informed  of  the  purpose  to  attach  the  boat  as  the  property  of  Rich- 
ardson, he  did  inform  the  defenaant  of  the  true  state  of  the  title  and  demanded 
him.  This  was  all  the  law  required  of  him.  Piper  v.  Gilmare,  49  Me.  149 ;  SuUivan 
V.  P^k,  88  id.  488;  AUum  v.  Perry,  68  id.  282;  Pierce  Y.Andrews,  6  Cush.  4. 
-  The  value  of  the  boat  when  taken  by  the  defendant  is  variously  estimated  by 
the  witness  ftrom  $225  to  $125.  She  was  sold  in  the  fall  after  she  was  attached 
for  $125.     Upon  the  whole  we  think  a  fair  estimate  of  the  damages  is  $175. 

Judgment  for  the  plaintiff  for  $175  damages. 

PxTKBS,  C.  J.y  Virgin,  Emert,  Foster  and  Haskell.  JJ.,  c6ncurred. 


Acton  v.  Cottntt  Commissioners. 
Febniary  16,  1885. 

COIWTY      GOMMlSSlOIfSRS  —  CaTTLK  —  PA88I8  —  PlTITIOlf  —  J  ORISDICTION  —  COMMITTIB  —  Ma- 

jotrrr  Dbcidis. 

A  majority  of  a  committee,  appointed  by  the  court  to  revise  the  doin^  of  the  county 
commiasioners  in  the  location  oi  a  way,  may  decide,  when  all  the  committee  participate 
in  the  view  and  hearing. 

A  atatute,  giiving  the  county  commiaaionerB  power  to  "  grade  hills  *'  in  a  way  located  by 
them,  aathonzea  them  to  require  fills  as  well  as  to  cut  down  hills. 

The  county  commissioners  have  no  authority  to  require  cattle-passes  to  be  constructed 
in  a  wa^  located  by  them,  and  such  a  requirement  renders  their  proceedings  bad. 

A  petition  to  the  county  commissioners  for  a  way  **  beginning  at  the  terminus  of  the 
new  road  now  building  in  Newfleld  to  Balch's  mills,  thence  in  a  western  direction  to  the 
N.  H.  hue,*'  18  sufficient  under  the  statute  of  Maine  to  give  the  commissioners  jurisdiction. 

M.  P.  Tapley^  for  appellants.     Luther  8.  Moore  dt  Harry   V.  Moore,  for  peti- 
tioners. 
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LiBBET,  J.  When  the  report  of  the  committee  was  presented  for  acceptance 
two  objections  were  taken  to  it. 

1.  That  where  all  of  the  committee  acted,  it  was  not  competent  for  two  of  the 
committee  to  decide  questions  before  it,  the  third  not  agreeing  with  them. 

2.  That  the  county  commissioners  in  their  proceedings  requiring  the  way  to  be 
graded  and  cattle-passes  to  be  built,  exceeded  their  powers,  and  that  the  action 
of  the  committee  affirming  such  proceedings  is  without  authonty. 

As  to  the  first  objection,  the  committee  derives  its  powers  from  the  statute,  and 
act  under  its  authority.  While  the  statute  provides  that  the  county  commissioners 
may  act  by  majority,  it  is  silent  as  to  the  committee  which,  on  appeal,  is  appointed 
to  revise  their  proceedings.  But  the  R.  S.,  chap.  1,  §  6,  clause  III,  provides  that 
**  words  giving  authority  to  three  or  more  peraons  authorize  a  majority  to  act, 
when  the  enactment  does  not  otherwise  determine." 

We  think  the  case  is  clearly  within  this  rule,  and  that  the  objection  is  untenable. 

Under  the  second  objection  it  is  claimed  that  the  county  commissioners  and  the 
committee  exceeded  their  powers  in  requiring  the  way  to  be  graded  in  the  manner 
specified  in  their  report.  The  learned  counsel  for  the  appellants  claims  that  while 
the  commissioners  have  power  to  require  hills  to  be  cut  down,  they  have  no  power 
to  require  the  earth  taken  from  the  cut,  to  be  filled  in  the  valleys  and  hills. 

Prior  to  1875,  the  county  commissioners  had  no  power  to  require  the  way,  or 
any  portion  of  it  to  be  graded ;  but  in  that  year,  by  chapter  25  of  the  public  acts, 
such  power  was  conferred  upon  them.  By  the  first  section,  section  1  of  the  R  S., 
chapter  18,  was  amended  so  as  to  give  the  commissioners  power  to  "  grade  hills  in 
any  such  way."  It  is  contended  that  this  language  gives  the  power  to  require  hills 
in  the  way  to  be  cut  down,  but  no  power  to  require  a  fill.  We  think  this  construc- 
tion is  too  narrow.  To  grade  means  *'to  reduce  to  a  certain  degree  of  ascent  or 
descent."  This  embraces  fills  in  the  valleys  as  well  as  cuts  in  the  hills.  The 
grade  may  be  made  by  a  cut  in  the  hill,  or  a  fill  in  the  valley,  or,  as  is  more  usually 
the  case,  by  both  combined.  If  there  could  be  any  doubt  as  to  the  power  ol  the 
commissioners,  under  this  section,  to  require  the  earth  taken  from  the  cut  in  the 
hill  to  be  filled  in  the  valley,  it  is  removed  by  section  7  of  the  same  act,  which 
gives  them  the  "  power  to  direct  the  amount  of  such  grading,  which  shall  be 
stated  in  their  return." 

But  the  action  of  the  commissioners  requiring  several  cattle-passes  to  be  con- 
structed in  the  way,  at  different  points,  presents  a  more  difficult  question.  By 
the  statute  the  commissioners  have  power  to  locate  a  way,  re(juire  it  to  be  graded, 
and  to  fix  the  time,  not  exceeding  three  years,  within  which  it  shall  be  con- 
structed and  opened  for  public  travel  by  the  town  ;  but  it  gives  them  no  power 
to  prescribe  and  direct  the  manner  in  which  it  shall  be  constructed,  except  as  to 
grading.  The  duty  is  cast  upon  the  town  to  so  construct  it  that  it  shall  be  safe 
and  convenient  for  travelers  ;  but  the  manner  of  constructing  it  is  for  the  deter- 
mination of  the  towD,  and  it  is  responsible  for  it.  The  county  commissioners 
derive  all  their  powers  over  ways  from  the  statutes,  but  no  power  is  given  them 
to  require  the  construction  of  cattle-passes  in  a  way. 

It  is  contended,  however,  by  the  counsel  for  the  petitioners,  that,  admitting  the 
commissioners  had  no  such  power,  still  their  requirement  in  this  respect,  in  excess 
of  their  powers,  may  be  rejected,  and  the  rest  of  their  proceedings  aflSrmed. 
Upon  this  point  we  think  the  rule  is  correctly  stated  by  Shaw,  C.  J.,  in  Coiumon- 
wealth  V.  West  Boston  Bridge  Co.,  13  Pick.  195.  '^If  the  proceedings  are  so  in- 
dependent of  and  disconnected  with  each  other,  that  a  part  may  be  quashed  and 
leave  the  remainder,  an  entire  beneficial  and  available  judgment  to  the  purpose 
.  for  which  it  was  intended,  the  court  may  quash  that  which  is  erroneous  and 
affirm  the  remainder."  But  here  the  proceedings  were  all  had  at  one  time,  relate 
to  the  same  subject-matter,  to  location  of  the  way,  and  are  an  entirety.  The 
part  requiring  the  cattle- passes  cannot  be  separated  from  the  rest.  If  that  be 
done  the  way  will  not  remain  such  as  was  located.  The  court  cannot  say 
that  the  commissioners  would  have  made  the  location,  and  appraised  the  land 
damages  as  they  did  without  the  requirement  of  the  cattle-passes.  How  much 
influence  that  may  have  had  upon  their  judgment  cannot  be  known.  In  this 
respect  the  case  is  like  Braintree  v.  County  CommisHoners^  8  Cush.  646.     The  re- 
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e>rt  must  be  recommitted  to  the  committee.     Shattuch  v.  County  Commissioners,  76 
e.  167. 

Another  question  not  directly  presented  by  the  exceptions  has  been  elaborately 
argued,  and  as  it  is  vital  to  any  further  proceedings  in  the  case  it  is  proper  that  we 
should  decide  it  now.  It  is  contended  that  the  original  petition  is  not  sufficient 
to  give  the  county  commissioners  jurisdiction  to  act  in  the  matter,  inasmuch  as 
it  does  not  appear  that  the  way  prayed  for  extends  from  town  to  town.  The 
description  of  tne  way  in  the  petition  is  as  follows  :  ' '  Beginning  at  the  terminus 
of  the  new  road  now  building  in  Newfield  to  Balch  Mills,  thence  in  a  westerly 
direction  to  the  New  Hampshire  line."  It  is  said  that  the  way  described  lies 
wholly  in  Acton,  but  it  connects  with  a  way  leading  into  Newfield.  We  think 
that  the  jurisdiction  of  the  county  commissioners  is  fully  sustained  by  King  v. 
Lewiston^  70  Me.  406,  and  cases  there  cited. 

Case  recommitted  to  the  committee  for  further  proceedings  in  accordance  with 
this  opinion. 

Peters,  C.  J,,  Walton,  Virgin,  Embrt  and  Haskell,  J  J.,  concurred. 
[20  Kng.  Kep.  532.—  Ed.] 


Kellet  v.  Kelley. 

February  17,  1S85. 

LiiN  — B.  S.,  Ch,  91 — Personal  Sbrvices  —  Includes  that  of  "Team'' — Judgment  in 
Rem. 

The  Hen  given  by  the  statutes  of  Maine  to  one  who  labors  at  haulins  logs,  attaches  to 
his  personu  services  and  the  services  of  his  team,  if  he  has  the  rightful  possession  of  the 
team,  and  is  entitled  to  its  earnings  during  the  time  the  services  were  performed,  though 
he  maj  not  own  the  team. 

When  it  appears  that  such  services  were  not  performed  upon  the  lo^s  or  hauling  of 
them,  or  that  his  claim  for  services  upon  the  logs  is  so  min|j;led  and  intermixed  with 
other  claims  for  which  he  is  entitled  to  no  lien,  that  it  is  impossible  to  distinguish  between 
lien  and  non-lien  items,  then  no  valid  judgment  in  rem  can  oe  rendered. 

John  Vdmeyy  for  plaintiff.     A,  W.  Paine,  for  log-owners. 

Foster,  J.  These  are  actions  of  assumpsit  on  account  annexed  for  labor  al- 
leged to  have  been  performed  by  the  plaintiffs,  who  seek  to  secure  a  lien  for  their 
personal  services,  and  for  the  services  of  their  teams,  under  R.  S.,  chap.  91,  §  38. 

The  father  of  the  plaintiffs,  the  principal  defendant  in  these  suits,  by  whom 
they  were  employed  and  for  whom  tlie  labor  was  performed,  makes  no  appearance 
or  defense,  but  the  State  of  Maine  Spool  Wood  Company,  as  owner  of  the  lumber, 
appears  and  defends,  contesting,  upon  several  grounds,  the  right  of  these  plain- 
tiffs to  any  lien. 

It  appears  that  the  defendant  was  employed  under  a  contract  Jin  writing  with 
said  company  to  operate  in  cutting  and  hauling  spool  wood  and  other  lumoer  in 
the  winter  season  of  1888-4. 

That  the  plaintiffs  labored  for  the  defendant  in  the  operation  does  not  seem  to 
be  denied,  and  the  principal  ground  of  defense  set  up  to  the  first  action,  in  which 
Frank  B.  Kelley  is  plaintiff;  is  to  the  amount  of  labor  performed  by  him  and  his 
team,  consisting  of  two  horses,  and  for  which  he  claims  to  recover  a  balance  of 
$77.16,  the  amount  due  for  sixty-three  and  one-half  days'  work  at  the  stipulated 
price  of  $40  a  month,  after  deducting  a  credit  of  $20.75.  It  is  not  denied  that 
he  was  to  receive  the  sum  of  $40  a  month  for  himself  and  team,  as  this  appears 
to  have  been  the  price  agreed  upon  at  the  commencement  of  the  service. 

It  is  claimed  on  the  part  of  the  company  that  inasmuch  as  the  legal  title  to  the 
horses  employed  by  the  plaintiff  was  not  in  him  but  was  in  one  Crocker,  he  can 
not  recover  for  the  services  of  the  same. 

We  do  not  think  this  defense  is  tenable.  The  plaintiff  had  bargained  for  the 
horses,  agreeing  to  pay  $150,  and  had  in  fact  paid  $90  to  the  party  of  whom  he 
purchased  them,  ana  there  remained  but  $60  more  to  be  paid.  It  is  in  evidence, 
also,  that  the  right  of  control  and  possession  of  the  horses  was  in  the  plaintiff, 
Mid  that  he  had  the  right  to  their  services  during  the  time  in  which  this  labor 
vas  performed,  and,  so  far  as  any  thing  to  the  contrary  appears  from  the  testi- 
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mony  in  the  case,  such  is  the  fact.  It  is  no  defense,  therefore,  that  the  legal  title 
was  m  a  third  party,  against  whom  the  owners  of  the  lumbei<  have  no  cause  of 
complaint. 

Furthermore  it  is  urged  that  one  of  the  horses  was  lame  and  unable  to  work  dur- 
ing a  portion  of  the  time.  But  the  evidence  uncontradicted  shows  that  the  plain- 
tin,  after  the  first  month^s  service  and  prior  to  the  time  of  the  alleged  lameness, 
had  exchanged  one  of  the  horses,  replacing  it  by  another,  and  that  the  pair  thus 
'*  matched  ^  were  driven  by  him  the  remainder  of  the  time  for  which  he  claims 
pay  for  **his  personal  services,  and  the  services  performed  by  his  team.''  Here, 
too,  the  possession  and  control  were  rightfully  in  the  plaintiff  who  was  entitled  to 
the  services  and  earnings  of  the  team,  and  whatever  loss  of  service  arose  on 
account  of  the  lameness  of  the  horse  exchanged  must  have  been  borne  by  the 
defendant,  the  party  with  whom  the  exchange  was  made. 

The  plaintiff,  as  against  the  defendant  in  this  suit,  would  be  entitled  to  recover 
for  his  services  and  for  the  services  of  the  team  which  he  employed  in  hauling  the 
lumber  and  over  which  he  had  personal  superintendence,  notwithstanding  the  fact 
that  the  l^^l  title  to  one  or  both  of  the  horses  might  not  have  become  vested  in 
himself,  ft  could  make  no  difference  in  law  that  he  might  be  only  a  bailee,  so 
lonff  as  he  was  the  person  entitled  to  the  compensation  for  their  labor. 

Not  is  there,  as  against  these  claimants  of  the  lumber,  any  valid  reason  why 
the  plaintiff  in  this  case,  so  far  as  the  question  of  title  to  the  horses  is  involved, 
should  not  be  entitled  to  the  benefit  of  the  statute  relating  to  lien  claims.  To  hold 
otherwise  would  be  doing  violence  to  the  spirit,  if  not  to  the  letter,  of  a  statute 
remedial  in  its  objects,  and  calculated  to  make  certain  the  payment  for  the  labor 
which  has  actually  gone  to  increase  the  value  of  the  lumber.  Oliver  v.  Wood^ 
man,  66  Me.  57,  58;  8poff<yrd  v.  Trxu,  88  id.  291;  HaJU  v.  Brwon,  59  N.  H.  65a 

When  we  come  to  consider  the  second  suit,  the  plaintiff,  John  J.  Kelley,  stands 
in  a  more  unfavorable  light.  He  claims  to  recover  $117.78  for  eighty-five  days^ 
work  for  himself  and  horse  at  a  stipulated  price  of  $86  a  month,  and  for  an  ac- 
count of  $12,  makinff  in  all  $129.78,  and  for  which  a  credit  of  $52.29  is  given, 
leaving  a  balance  of  $77.44. 

The  arfl^ment  in  defense  of  this  suit  is  founded  upon  the  alleged  fact  that  the 
plaintiff  has  no  claim  to  the  benefit  of  the  statute,  inasmuch  as  the  services  for 
which  this  suit  is  brought  were  not  of  that  character  for  which  the  timber  should 
be  holden  by  virtue  of  any  lien  thereon.  It  is  also  urged  that,  notwithstanding 
the  plaintiff  may  have  some  claim  against  the  defendant  by  whom  he  was  em- 
ployed, yet  the  labor  was  not  in  any  way  performed  in  cutting  or  hauling  the  tim- 
ber, and  that  whatever  services  were  by  him  rendered  were  done  in  and  about  the 
camp,  filing  saws,  repairing  sleds,  keeping  the  time,  acting  as  clerk,  and,  in  bis 
own  language,  rendering  himself  '^generally  useful." 

With  the  view  of  the  case  which  we  have  taken,  it  is  not  deemed  necessary  to 
consider  these  propositions  to  any  great  extent.  We  can  very  properly  say,  how- 
ever, that  one  of  the  inisfoi*tunes  of  the  plaintiff's  case  is  the  fact  that  from  the 
evidence  it  is  impossible  to  discover  that  the  horse  ever  performed  any  services 
upon  the  lumber  drawn  that  season.  On  the  contrary,  it  appears  that  this  horse 
was  not  used  by  the  plaintiff  but  by  the  defendant  as  occasion  required  in  doing 
general  work,  hauling  supplies,  going  to  Bangor  and  elsewhere. 

And,  so  far  as  relates  to  the  services  of  the  plaintiff,  we  have  carefully  examined 
the  testimony  in  the  case,  and  find  it  contradictory  from  beginning  to  end,  and, 
although  we  may  feel  satisfied  that  he  may  have  performed  more  or  less  labor  in 
one  way  and  another,  and  may  possibly  have  rendered  service  to  some  extent  for 
which  he  might  have  been  entitled  to  a  lien  had  he  not  so  mingled  it  with  that  for 
which  he  is  entitled  to  none,  Janes  if.  Keen,  115  Mass.  185;  Brainard  v.  Shah- 
nan,  60  Me.  844 ;  yet,  from  his  own  testimony,  as  was  said  by  Danforth,  J.,  in 
Baker  v.  Fessenden,  71  id.  298,  **he  has  so  intermixed  and  interwoven  it  with  Uitt 
for  which  he  has  shown  none,  that  it  is  utterly  impossible  for  the  court  and  prob- 
ably for  the  parties  to  make  any  such  distinction  between  the  two  kmds  as  to 
authorize  a  hen  judgment  for  any  definite  amount.'* 

The  charge  of  $12,  account  for  labor  of  Edward  Barrows,  should  be  stridden 
from  the  ^aintiff's  account  sued,  and  judgment  rendered  for  the  balance  of 
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$65.44,  with  interest  from  the  date  of  the  writ,  against  the  personal  defendant, 
but  not  affainst  the  logs. 

In  the  first  suit,  wherein  Frank  B.  Eelley  is  plaintiff,  there  should  be  judgment 
against  the  personal  defendant  for  the  sum  of  $77.16  and  interest  thereon  from  the 
date  of  the  writ,  and  a  judgment  in  rem  against  the  logs  attached  for  the  same 
amount. 

Judgment  accordingly. 

Pbtbbs,  C.  J.,  Danfobth,  Vibgin,  Ebieby  and  Haskbll,  JJ.,  concurred. 
[See  47  Am.  Bep.  224.— Ed. J 


HtnsBABD  V.  Johnson. 

February  20,  1885. 

Attachmbht  —  Spboifio  Psrformanoc — Bbpresintatiybs  Brought  IX  bt  Bsviyor  —  Partus 
A8  Tbustkis. 

When  a  bill  in  equitj  for  the  specific  performance  of  a  bond  for  the  conyeyance  of  real 
estate  has  been  inserted  in  a  writ  on  which  an  attachment  has  been  made  pnor  to  the  de- 
cease of  the  sole  defendant,  the  administrator  with  the  will  annexed,  the  heirs  of  the  tes- 
tator and  the  residuary  devisee  may  be  brought  in  by  a  revivor  although  no  senrioe  had 
been  made  upon  the  testator  prior  to  his  decease. 

Where  the  testator  died  possessed  of  a  large  amount  of  real  estate  other  than  that  em- 
braced in  his  bond,  and  his  widow  is  residuary  devisee,  the  complainant  may  bring  in  the 
heirs  of  the  testator  together  with  the  residuary  devisee.  If  the  heirs  disclaim  all  interest 
in  the  land  embraced  in  the  bond  the  bill  may  be  dismissed  as  to  them. 

When  the  bill  prays  for  an  accounting  between  the  original  parties  the  administrator 
wiih  the  will  annexed  is  a  proper  party,  and  the  case  willl>e  sent  to  a  master  to  state  the 
accounts.  And  the  bill  must  contain  an  offer  to  pay  any  balance  found  due  from  the 
plaintiff. 

The  plaintiff  and  his  wife  are  incompetent  witnesses  as  to  matters  which  happened 
prior  to  the  decease  of  the  defendant,  unless  the  administrator  first  testifies  thereto,  or 
the  hooka  or  other  memoranda  of  the  deceased  party  relating  thereto  are  first  used  in  evi- 
dence. 

Compensation  in  damages  for  not  conveying  land  in  accordance  with  the  obligations  of 
a  bona  is  not  regarded  as  an  adequate  relief,  and  the  obligee  may  maintain  a  bill  for 
specific  performance. 

/.  H.  Pottery  for  plaintiff.     Bean  db  Beane^  for  defendants. 

ViBoiK,  J.  In  the  original  bill,  the  plaintiff,  as  obligee,  sought  against  the 
obligor,  specific  performance  of  his  bond  for  the  conveyance  of  three  certain 
parcels  of  real  estate.  The  bill  was  inserted  in  a  writ  of  attachment,  and  an  attach- 
ment of  the  obligor's  real  estate  was  made  ;  but  before  service  was  made  on  the 
obligor,  he  died.  Thereupon  a  supplemental  bill  in  the  nature  of  a  revivor  was 
filed  making  the  obligor's  heirs,  administrator  with  the  will  annexed,  and  the 
residuary  devisee  parties  defendant,  and  service  was  made  upon  them. 

The  general  rule  in  equity  is,  that  strictly  speaking,  there  is  no  cause  in  court  as 
against  a  defendant,  until  his  appearance.  2  Dan.  Ch.  (5th  ed.)  1528.  But  in  this 
State  since  a  bill  may  be  inserted  in  a  writ  of  attachment  (R.  S.,  chap.  77,  §  11) 
as  this  was,  and  a  suit  is  commenced  when  the  writ  is  actually  made  with  inten- 
tion of  service  (R.  8.,  chap.  81,  §95),  an  executor  may  be  brought  in  by  a  revivor, 
although  no  service  has  been  made  on  the  testator.  Heard  v.  Marchy  12  Cush.  580. 

All  of  the  parties  defendant,  save  three  minor  grandchildren  of  the  obligor, 
have  answered,  alleging  inter  alia  that  all  of  the  real  estate  in  controversy  was 
devised  to  the  widow  of  tlie  obligor,  that  the  will  has  been  duly  probated  and  that 
the  heirs  have  no  interest  in  it.  Still  we  think  the  plaintiff  was  warranted  by  the 
cu*cumstances  in  making  them  jkrties  ;  for  the  testate  died  possessed  of  a  large 
property,  including  real  estate  other  than  that  devised  to  bis  widow  and  now  m 
coatroversy ;  and  the  question  might  have  arisen,  whether  that  in  question  passed 
hy  devise  to  her.  The  probate  of  the  will  did  not  determine  that  question.  **  The 
probate  of  a  will,"  said  Mr.  Justice  Story,  "is  conclusive  only  as  to  the  sanity  of 
the  testator,  his  competency  to  make  it,  and  its  actual  lawful  execution.  As  to 
the  construction  of  its  terms,  the  estates  devised  by  it,  and  the  parties  to  whom 
they  are  devised,  these  are  questions  which  the  probate  does  not  assume  to  decide ; 
but  they  remain  open  for  contestation  whenever  put  in  issue."      Slack  v.  Wolcott, 
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8  Mason,  508,  514.  By  being  made  parties,  their  rights  will  be  concluded  by  the 
decree. 

Whether  or  not  an  original  rather  than  a  supplemental  bill  in  the  nature  of  a  re^ 
Tivor  should  have  been  nled,  inasmuch  as  the  title  was  transmitted  by  devise  and 
not  by  law,  Slack  v.  WaUott,  supra;  Pin^ree  v.  Coffin,  12  Grfiy,  288,  317-18,  we 
shall  not  attempt  to  decide,  as  the  parties  have  not  thought  fit  to  raise  it,  and  they 
are  all  before  us.   R.  S.,  chap.  82,  §  86.     See  R.  S.,  chap.  Ill,  %i  %  et  aeq. 

It  is  objected,  however,  that  the  penal  sum  of  the  bond  idSords  ample  remedy 
at  law.  But  compensation  in  damages  in  such  a  case  is  not  regarded  as  adequate 
relief,  Janes  v.  RoUnns,  29  Me.  851 ;  Foss  v.  Uaynes,  81  id.  81 ;  Snowman  v.  Hat- 
ford,  55  id.  199;  hence  courts  of  equity  act  upon  such  a  bond  as  an  agreement, 
and  will  not  suffer  the  party  thereto  to  escape  from  a  specific  performance  by 
offering  to  pay  the  penalty.     Flaher  v.  Shaw,  42  Me.  32,  40. 

The  testator  took  the  title  from  the  original  holders  at  the  request,  and  for  the 
accommodation  of  the  plaintiff  in  order  to  give  him  time  for  making  the  payment. 
Time  has  never  been  considered  by  the  original  parties  to  the  bond  as  of  the 
essence  of  the  contract.  Snowman  v.  Harford,  65  Me.  197 ;  Jones  v.  Robbint,  29 
id.  851;  Hull  v.  Noble,  40  id.  459;  the  testator  agreeing,  as  appears  from  the 
answers,  to  accept  labor,  merchandise,  etc.,  from  time  to  time,  as  well  as  money 
in  payment. 

There  is  no  question  that  the  devisee  can  be  held  to  convey  the  land  in  contro- 
versy. The  fundamental  maxim  in  equity —  **  Equity  looks  upon  things  which 
ought  to  be  done  as  actually  performed,''  considers  the  vendor  as  trustee  of  the 
vendee,  holding  the  vendee's  legal  estate  on  a  naked  trust.  lAnseoU  ▼.  Buck,  38 
Me.  530;  Sug.  Vend.  (Perk,  ed.)  chap.  5,  §  1 ;  Pom.  Eq.  Jur.  §ij  364  et  aeq.  The 
equitable  title  chanj^es  when  the  contract  is  completed.  The  conseouences  follow. 
As  the  vendee's  legal  estate  is  held  on  a  naked  trust  by  the  vendor,  this  trust, 
impressed  upon  the  land,  follows  it  in  the  hands  of  his  heirs  and  devisees. 
Woodbury  v.  Gardiner^  ante  103,  to  appear  in  77  Me.,  and  cases  there  cited. 

The  plaintiff  alleges  tliat  he  has  fully  paid  the  stipulated  price  and  prays  for  an 
accounting  between  the  original  parties.  This  will  necessitate  the  sending  of  the 
case  to  a  master  to  ascertain  the  facts  and  state  the  accounts  between  them;  and 
the  administrator  is  a  nec(3ssary  party. 

If  the  report  shall  show  a  full  payment  by  the  plaintiff,  the  devisee  will  he 
decreed  to  convey.  If  it  shall  appear  that  a  balance  is  still  due  and  unpaid,  the 
bill  must  be  amended  to  meet  this  exigency  as  it  contains  no  offer  to  pay  any  such 
balance. 

As  the  answers  of  the  heirs  disclaim  all  interest  in  the  land,  but  allege  the  title 
to  be  in  their  mother,  by  virtue  of  the  devise,  the  bill  must  be  dismissed  as  to 
them,  with  a  simple  bill  of  costs,  each  taxing  for  his  answer;  and  sustained  as  to 
the  administrator  and  devisee.  But  before  final  decree,  the  plaintiff  must  make 
the  guardian  ad  litem  of  the  minor  grandchildren  party,  although  it  is  quite  ap- 
parent from  the  answers  of  the  other  heirs  that  it  will  be  a  mere  matter  of  form. 
Scribner  v.  Adams,  73  Me.  542. 

The  testimony  of  the  plaintiff  and  his  wife  relating  to  any  matters  which  hap- 
pened before  the  decease  of  the  testator  is  incompetent,  unless  the  administrator 
testifies  or  puts  in  the  testator's  books,  when  they  may  testify  in  relation  thereto. 

Case  to  be  sent  to  a  master  to  hear  and  state  the  accounts  between  the  plaintif 
and  the  late  Holman  Johnson. 

Peters,  C.  J.,  Walton,  Danfouth,  Libbbt  and  Emekt,  JJ.,  concurred. 


Curtis  v,  Portland  Savings  Bank. 

March  5,  1886. 

Gift— Savings  Bank  Deposit. 

By  direction  of  her  aunt,  who  died  in  four  dajB  afterward,  G.  took  the  key  from  a  bareao 
drawer,  unlocked  the  trunk  and  took  therefrom  a  savings  bank  book.  Her  aunt  said: 
"Now  keep  this;  and  if  any  thins  happens  to  me,  bury  me  decently  and  put  a  headstone 
over  mc,  and  any  thing  that  is  left  is  yours.*' 
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Meldf  that  this  constituted  a  gift  catiS0  mortis  coupled  with  a  trust.* 

Virgin,  J.  "When  the  plaintiff,  by  direction  of  her  aunt,  took  the  key  from  the 
bureau  drawer,  unlocked  the  trunk  and  took  therefrom  the  savings'  bank  book, 
her  aunt  said :  **  Now  keep  this ;  and  if  any  thing  happeus  to  me,  bury  me  decently 
and  put  a  headstone  over  me,  and  any  thing  that  is  left  is  yours."  This,  in  our 
opinion,  constituted  a  gift  causa  mortis^ 

The  former  entry  of  *•  subject  also  to  Cath.  E.  Curtis,"  which  the  depositor  caused 
the  bank  officer  to  make,  in  March,  1878,  in  her  savings  bank  book  and  also  in  the 
book  of  bank,  showed  that  she  then  had  in  contemplation  a  gift  to  the  plaintiff, 
but  it  was  not  completed  by  delivery.  Northrup  v.  Hale^  73  Me.  66.  But  in  May 
80,  1888,  only  four  days  before  her  death,  the  declaration  above  quoted,  accom- 
panied by  the  manual  delivery  of  the  deposit  book,  rendered  unmistakable  her  in- 
tention. The  delivery  was  sufficient.  Hill  v.  Stevenson,  63  id.  364;  8.  C,  18 
Am.  Rep.  231 ;  Piercs  v.  Five  Cent  Sav,  Bank,  129  Mass.  425  j  S.  C,  87  Am.  Rep. 
371 ;  "IWinghast  v.  Wheaton,  8  R.  I.  636. 

Nor  did  the  special  qualification  annexed  to  the  gift  defeat  it.  This  was  only 
coupling  the  gift  with  the  trust  that  the  donee  should  provide  for  the  funeral  of 
the  donor.  2  Sch.  Per.  Prop.  (2d  ed.),  §  195.  Hilh  v.  HiUs,  8  M.  &  W.,  is  pre- 
cisely in  point,  and  has  been  approved  by  the  court  in  Olough  v.  Glough,  117  Mass. 
85.  See,  also,  Davis  v.  Ney,  125  id.  590;  S.  C,  28  Am.  Rep.  272.  If  there  are  any 
debts,  the  plaintiff  must  see  them  paid.     Pierce  v.  Five  Cent  Sav.  Bank,  supra. 

Judgment  for  the  plaintiff  for  the  amount  due  on  bank  book. 

Pbtebs,  C.  J.,,  Walton,  Libbby,  Emeky  and  Habkell,  JJ.,  concurred. 


Seoar  v.  Lufkin. 

March  4,  1885. 

Executor  and  Administrator  —  Paett  Plaintiff  —  Discontinuance  —  Adverse  Party  as 
Witness. 

After  the  plaintiff,  who  is  an  administrator,  has  discontinued  as  to  one  of  two  defend- 
ants* because  of  his  insolvency,  such  person  may  be  a  witness  in  behalf  of  the  other 
defendant 

Where  a  witness  who  has  testified  to  the  payment  of  money  to  a  person  since  deceased, 
also  testified  to  another  fact  as  occurring  tne  same  day,  it  is  competent,  as  tending  to 
contradict  the  witness  as  to  the  payment  of  the  money,  to  disprove  the  other  fact. 

Haskell,  J.  Farnum  was  not  a  defendant  to  the  action,  after  the  discontinu- 
ance -was  entered  as  to  him.  The  action  then  stood  the  same  as  though  it  had 
been  brought  against  the  other  defendant  alone,  upon  his  several  promise.  Parties 
only  are  excluded  by  statute  from  testifying  in  causes  where  the  adverse  party  is 
an  administrator.  In  such  cases  persons  not  parties,  although  directly  interested 
in  the  result  of  the  suit,  are  competent  witnesses.  Their  interest  does  not  exclude 
them  from  being  witnesses,  but  goes  to  affect  their  testimony.  Farnum  was  a 
competent  witness,  and  rightfully  allowed  to  testify.  HaskeU,  Adm'r,  v.  Hervey, 
74  Me.  192,  and  cases  cited. 

The  issue  tried  was,  whether  Farnum  had  paid  the  plaintiff^s  intestate  a  part  of 
the  note  in  suit.  Farnum,  in  behalf  of  the  defendant,  testified  to  making  the 
payment  at  his  own  store,  upon  a  day  when  the  plaintiff's  intestate  waited  there 
for  some  flour,  that  he,  Farnum,  had  sent  his  boy  to  the  railroad  for.  Upon 
pertinent  cross-examination  Farnum  testified  that  he  did  not  furnish  the  plaintiff's 
intestate  with  the  flour,  but  saw  him  afterward  load  a  barrel  of  flour  into  his 
w^n  on  the  same  afternoon,  at  a  neighbor's  store. 

The  neighbor  was  called  by  the  plaintiff  to  prove  that  the  plaintiff's  intestate 
did  not  procure  and  load  flour  on,  or  near,  the  day  testified  by  Farnum.  To  the 
exclusion  of  this  evidence  the  plaintiff  has  exception.  Farnum  testified  to  a  trans- 
action with  a  deceased  person,  who  cannot  give  his  version  of  it.  As  a  part  of 
the  same  transaction  he  testified  to  a  fact  fixing  the  time  when  the  payment  was 
made.     The   disproving  of  that   fact  would  tend  to   show  the  absence  of  the 

♦  22  Eng.  Rep.  436  ;  id.  287 ;  30  Am.  Rep.  486 ;  81  id.  453 ;  61  Am.  Dec.  862.     [En.] 

Vol.  I.  — 18 
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plaintifTs  intestate  at  the  store  of  Farnum,  when  he  says  the  payment  was  made, 
and  ought  to  have  been  considered  by  the  jury. 

Exceptions  sustained. 

Peters,  C.  J.,  Walton,  Virgin,  Libbey  and  Embrt,  JJ.,  concurred. 


Packard  v,  Dorchester  Mutual  Fire  Insurance  Company. 
March  5,  1885. 

iNSDRAircs — MisDBSCRiPTioN — Knowlbdob  or  Aobxt  —  Waivbe  or  Weitten  Assekt. 

Where  a  person  assumes  to  be  the  agent  of  an  insurance  company  and  writes  an  appli- 
cation with  his  name  upon  it  as  agent,  and  the  company  receiyes  it,  writes  a  policy  upon 
it  jrith  the  name  of  the  assumed  agent  on  the  back,  sends  it  to  him  to  deliyer  and  collect 
the  premium,  the  assured  (himself  belieWng  in  the  agency)  may  well  consider  these  facts 
as  a  recognition,  on  the  part  of  the  company,  of  the  agency. 

The  aeent  of  an  insurance  company  may  oind  the  company  by  wairinff  written  aftsentto 
material  alterations  in  the  property  insured  where  the  assured  does  not  know  of  any  re- 
striction of  the  agent's  autnonty. 

Virgin,  J.  The  policy  stipulated  that  **  it  shall  be  void  if  any  material  fact  or 
circumstance  stated  in  writing  has  not  been  fairly  represented  by  the  insured, 

or  if,  without  the  assent  in  writing  of  the  company,  the  situation  of  cir- 
cumstances affecting  the  risk  shall,  by  or  with  the  knowledge,  advice,  agency  or 
consent  of  the  insured,  be  so  altered  as  to  cause  an  increase  of  such  risks." 

The  testimony  showed  that  the  application  contained  a  misrepresentation  as  to 
the  contiguity  of  other  buildings ;  and  that  an  alteration  of  the  building  insured 
was  subsequently  made,  causing  a  material  increase  of  the  risk. 

It  was  not  controverted  that  the  plaiutiffs  made  their  application  through  one 
Holman,  an  insurance  agent,  believing  him  to  be  the  agent  of  the  company;  that 
he  assumed  to  act  as  its  agent,  wrote  the  application^  sent  it  to  the  company  with 
his  name  as  its  agent  upon  it,  that  the  company  received  it,  acted  upon  it,  issued 
the  policy  in  pursuance  of  it,  wrote  Holman 's  name  upon  the  back  of  it,  sent  it  to 
him  for  delivery  and  received  the  premium  through  him.  Thereupon  the  presiding 
justice  ruled  that  Holman  was  the  agent  of  the  company. 

It  was  admitted  that  Holman  knew  of  the  misdescription  in  the  application 
written  by  him,  and  that  the  alterations  were  made  with  his  knowledge  and  con- 
sent. Whereupon  the  presiding  justice  ruled  that,  notwithstanding  the  misde- 
scriptions, the  company  was  bound;  and  that  Holman^s  verbal  consent  tp  the 
alterations  were  obligatory  upon  the  company  under  the  statute. 

We  perceive  no  error  in  these  rulings.  To  be  sure  the  mere  fact  that  Holman 
signed  the  application  as  agent,  was  not  enough  to  show  him  to  be  the  company^s 
agent.  Campbell  v.  Man.  F.  Ins.  Co.,  59  Me.  430.  The  defendant  could  not  pre- 
vent such  an  act  on  his  part  done  in  its  absence.  But  that  fact,  carried  home  to 
the  company's  knowledge  by  sending  to  it  the  application  with  his  assumed  official 
signature  thereon,  combined  with  its  subsequent  acts,  including  the  indorsing  of 
his  name  on  the  policy,  might  well  be  construed  by  the  plaintiffs  as  an  official 
recognition  of  his  assumed  character  at  common  law,  but  also  to  bring  his  authori- 
zation within  Rev.  Stat.,  chap.  49,  §  18.  Dunn  v.  O,  T.  Railway,  58  Me.  187; 
S.  C,  4  Am.  Rep.  267;  Ins,  Co.  v.  McCain,  96  U.  S.  84. 

The  company  could  doubtless  waive  written  assent  to  the  material  alterations. 
Adams  v.  McFarlane,  65  Me.  152;  Wood  v.  Poughkeepsie  Ins.  Co.,  32  N.  Y.  619.  In 
the  absence  of  any  known  restrictions  of  authority  the  agent  could  do  the  same. 
It  is  common  knowledge  that  the  authority  of  an  agent  comprises  not  what  is  ex- 
pressly conferred,  but  also,  as  to  third  persons,  what  he  is  held  out  as  possessing. 
Hence  the  principal  is  frequently  bound  by  the  acts  of  his  agent  performed  m 
excess  or  even  in  abuse  of  his  actual  authority ;  but  this  is  only  true  as  between 
the  principal  and  third  persons,  who,  believing,  and  having  a  right  to  believe,  that 
the  agent  was  acting  within  the  scope  of  his  authority,  would  be  prejudiced  if  the 
act  was  not  considered  that  of  the  principal.  Banmrd  v.  Wheeler,  24  Me.  412, 
418;  Clark  v.  Metropolitan  Bank,  3  Duer,  248.  This  doctrine  is  established  to  pre- 
vent fraud,  and  proceeds  upon  the  ground  that  when  one  of  two  innocent  persons 
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must  suffer  from  the  act  of  a  third,  he  shall  sustain  the  loss  who  has  enabled  the 
third  person  to  do  the  injury.     Story  on  Ag.,  §  127. 

Of  course,  when  restriction  of  authority  is  brought  home  to  the  knowledge  of 
those  with  whom  the  asent  deals,  his  acts  in  excess  of  such  restricted  authority 
will  not  bind  the  principal.  Ins,  Co.  v.  WUkinsariy  13  Wall.  222.  Thus,  where 
one  of  the  express  conditions  of  a  policy  was  that  *'no  officer,  agent  or  repre- 
sentative of  the  company  shall  be  held  to  have  waived  any  of  the  terms  and  con- 
ditions of  the  policy,  unless  such  waiver  shall  be  indorsed  hereon  in  writing,"  it 
was  held  that  this  limitation  of  power  of  the  agent  to  waive  the  conditions  was 
brought  to  the  knowledge  of  the  insured  by  the  policy  itself,  and  any  attempted 
waiver  otherwise  than  therein  stipulated  was  not  binding  upon  the  company. 
Wal8h  V.  Hofrtjord,  F,  Ins,  Co,,  78  N.  Y.  6,  9.  There  is  no  such  clause  in  the  policy 
now  before  us. 

According  to  the  stipulation  in  the  bill  of  exceptions,  the  entry  must  be,  de- 
fendant defaulted.     Interest  to  be  added  from  January  22,  1888. 

Pbtbbs,  C.  J.,  Walton,  Libbet,  Ekbry  and  HASKSLii,  JJ.,  concurred. 
[80  Bud,  478 ;  82  id.  865 ;  26  Am  Rep.  870,  noU,] 


Thoicpson  V.  Hall,  Judge  of  Probate.    Samb  v.  Tzbbbtts. 

March  6,  1885. 

Practice — Pbobatb  Coubt — Guardian  Rbfubino  to  Qualify  —  Nbw  Apfointmbnt. 

Wheo  a  persoD  has  been  adjudged  by  the  probate  court,  on  proper  petition  and  bj  ap- 
propriate prooeedings,  to  be  of  unsound  mina  and  incompetent  to  manage  his  own  affairs 


or  protectliis  rights,  and  the  person  who  was  appointed  guardian  ref^ed  to  qualify  for 
that  trust,  the  jud^e  of  probate  may,  upon  a  petition  thereror  by  a  friend,  stating  the  nets, 
after  notice,  appoint  another  person  as  guaraian  of  the  non  compos. 

W,  OUbertf  for  plaintiff.     0.  W.  LarraJbee,  for  defendant.  » 

Danforth,  J.  The  first-named  case  is  a  petition  for  a  writ  of  certiorcNH  to 
issue  to  the  probate  court  for  the  county  of  Sagadahoc,  asking  that  its  records 
relating  to  the  appointment  of  a  guardian  for  Frances  J.  G.  Thompson  be  quashed. 
*  The  second  case  is  a  petition  that  the  guardian  so  appointed  be  prohibited  from 
the  further  exercise  of  his  duties  as  such. 

In  Peters  v.  Peters^  8  Cush.  529,  Shaw,  0.  J.,  in  a  very  able  and  exhaustive 
opinion,  held  that  the  supreme  court  of  Massachusetts  was  not  authorized  under 
the  statutes  of  that  Commonwealth  to  issue  a  writ  of  certiorari  to  the  probate 
court  in  any  case.  The  reasoning  of  that  opinion  will  apply  equally  well  to  the 
law  of  this  State,  and  seems  to  be  conclusive  in  favor  of  the  conclusion  there 
reached.  It  is  true  that  the  case  there  under  consideration,  differed  materially 
from  that  now  before  this  court,  and  the  authority  of  the  court  to  issue  such  a 
writ  was  not  necessary  to  the  disposal  of  the  case,  yet  the  argument  is  none  the 
less  convincing. 

But  if  the  court  were  authorized  to  issue  such  a  writ  we  are  satisfied  that  there 
is  no  such  error  in  the  records  in  question  as  to  require  it.  The  objection  raised 
here,  is  that  the  record  of  the  proceedings  under  which  the  guardian  was  ap- 
pointed does  not  show  jurisdiction  in  the  court  so  appointing.  Were  the  petition 
of  Joseph  M.  Trott  the  initiation  of  the  proceeding  complained  of,  the  objection 
would  be  clearly  well  founded.  Overseers  v.  €^idl\fery  49  Me.  860.  But  such  is 
not  the  case.  It  is  true  that  the  previous  proceedings  are  not  incorporated  into 
this  petition  nor  is  that  necessary.  It  does  refer  to  them.  It  is  addressed  to  the 
**  Judge  of  Probate  of  the  county  of  Sagadahoc."  It  alleges  that  the  petitioner 
is  a  *^  friend  of  Frances  G.  Thompson  wno  has  been  adjudged  by  the  honorable 
court  to  be  of  unsound  mind  and  incompetent  to  manage  her  own  affairs,  or  to 
protect  her  rights,  and  that  Orville  A.  Robinson,  who  was  appointed  guardian  of 
the  said  Frances,  has  refused  to  qualify  for  said  trust."  Here  is  a  direct  reference 
to  the  prior  proceedings  of  the  court,  and  to  proceedings  which  were  unfinished 
and  still  upon  the  docket  of  the  court,  for  they  could  not  be  finally  disposed  of 
until  the  appointee  had  not  only  accepted,  but  qualified  by  givine  the  required 
bond.    Here  was  a  sufficient  description  to  enable  the  court  to  identify  its  own 
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unfinished  record,  and  to  the  respondent  notice  of  the  adjudication  of  the  un- 
soundness relied  upon.  The  petition  of  Trott  was  not,  therefore,  the  commence- 
ment of  a  new  process,  but  the  continuation  of  one  already  pending.  Upon 
examining  these  prior  proceedings,  no  defect  is  found  in  them,  none  has  been 
pointed  out  or  claimed  to  exist.  Both  sides  rely  somewhat  upon  R.  S.  1871, 
chap.  67,  §  23.  Revision  of  1883,  chap.  67,  §  26,  giving  the  probate  court  au- 
thority to  appoint  a  new  guardian  in  case  of  the  death,  resignation,  or  removal  of 
the  ^ardian^  **  without  further  intervention  of  the  municipal  officers."  But  this 
section  is  not  applicable.  Here  is  neither  a  death,  resignation,  or  removal.  That 
could  be  only  after  the  guardian  had  been  legally  qualified  and  the  proceedings 
finished.  Here  was  a  refusal  to  accept,  leaving  the  proceedings  unnoished,  the 
purpose  in  view  unaccomplished.  If  Robinson  had  been  present  and  declined  the 
appointment  when  made,  there  can  be  no  doubt  that  the  respondent  being  present, 
the  court  could  have  appointed  another  person.  It  can  make  no  difference  that 
the  case  was  continued  one  or  more  terms  to  await  the  result,  except  perhaps  the 
necessity  of  giving  a  new  notice,  as  was  done  here,  for  it  would  be  proper  that  the 
respondent  should  be  heard  as  to  the  person  to  be  appointed,  as  well  as  upon  the 
question  of  the  necessity  of  appointing  any  one.  In  either  case,  the  decree  as  to 
unsoundness  already  made,  is  the  foundation  of  the  appointment. 

It  is  true  that  the  last  decree  is  informal  and  of  itself  insufficient.  So  far  as  it 
relates  to  the  unsoundness  of  the  respondent  it  is  unauthorized  by  the  petition. 
That  does  not  ask  for  any  inquiry  into  that  question.  It  simply  alleges  that  she 
has  already  been  decreed  unsound  in  the  language  of  the  statute  authorizing  the 
appointment  of  a  guardian;  that  the  attempted  appointment  had  failed  by  reason 
of  non-acceptance,  and  that  the  work  may  be  completed  by  the  appointment  of 
another.  That  part  of  the  decree  which  is  in  conformity  with  the  petition  and 
which  has  a  legal  basis  to  rest  upon  cannot  be  made  invalid  by  another  part 
which  is  not  autliorized  and  which  is  not  necessary  to  the  disposition  of  the  case. 

The  result  is  tlie  records  of  the  probate  court  taken  as  a  whole,  so  far  as  they 
relate  to  this  case,  show  that  the  guardian  has  been  legally  appointed  and  there- 
fore neither  the  writ  of  certiorari  or  prohibition  can  be  granted. 

Exceptions  in  petition  for  certioraid  overruled.     Petition  for  prohibition  denied. 

Pbtbbs,  C.  J.,  Walton,  Libbey,  E&tery  and  Foster,  JJ.,  concurred. 


COOLBROTH  V,   MaINE   CENTRAL  RAILROAD   COMPANY. 
March  7,  1885. 

Hastbb  and  Sbrvant — "UsrAL  Risks." 

When  s  servant  of  mature  age  and  common  intelliffence  engages  to  ser^e  a  master,  he 
undertakes,  as  between  himself  and  master,  to  run  all  the  ordinary  and  apparent  rlBks  of 
the  service.* 

8.  G,  Strmd,  H.  IF.  Oage  &  F.  8.  Strout  and  iV.  d  H.  B,  Cleaves^  for  plain- 
tiff.    Drumnwnd  db  Drurmnond^  for  defendant. 

Libbey,  J.  It  is  the  well-settled  law  that  a  servant  of  mature  age  and  common 
intelligence,  when  he  engages  to  serve  a  master,  undertakes,  as  between  himself 
and  master,  to  run  all  the  ordinary  and  apparent  risks  of  the  service.  Thia  rule 
is  so  well  and  uniformly  settled  that  no  citation  of  authorities  is  needed. 

There  are  exceptions  to  this  general  rule,  but  the  facts  averred  in  the  plaintiflTs 
declaration  do  not  take  the  case  out  of  it.  The  allegations  are,  in  substance,  that 
on  the  15th  day  of  October,  1879,  he  was,  and  for  a  long  time  prior  thereto  had  been 
in  the  employment  of  the  defendants,  and  for  three  weeks  prior  thereto  had  been  sta- 
tioned at  the  transfer  station  near  Portland,  and  required  to  throw  into  the  train 
of  the  defendants,  going  east  by  said  station,  mail  bags  while  the  train  was  in 
motion,  '*  which  service,  as  was  well  known  to  the  defendants  and  not  well  known 
to  the  plaintiff,  was  a  dangerous  service,"  and  on  said  fifteenth  day  of  October, 
while  in  the  performance  of  that  service,  in  carefully  attempting  to  throw  the 

♦  See  21  Eug.  Rep.  619 ;  80  id.  838 ;  81  id.  287.—  Ed. 
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mail  bags  into  the  mail  car  while  the  train  was  in  motion  passing  said  station,  he 
was  thrown  down  under  the  train  and  was  injured. 

Here  are  no  allegations  of  any  unusual  or  extraordinary  occurrences  on  that  oc- 
casion, or  of  any  unusual  danger  that  caused  the  plaintiff  to  fall,  but,  at  best  for 
him,  his  fall  and  injury  were  caused  by  the  ordinary  and  apparent  dangers  of  the 
service,  apparent  to  any  man  of  ordinary  capacity  for  such  service.  True,  it  is 
alleged  that  the  service,  '*as  was  well  known  to  the  defendants  and  not  well 
known  to  the  plaintiff,  was  a  dangerous  service,"  but  it  is  not  alleged  that  the 
defendants  did  not  inform  the  plaintiff  that  the  service  was  dangerous.  Such  an 
allegation  is  necessary  to  show  the  defendants  in  fault.  The  fact  cannot  be  im- 
plied from  the  allegation  that  the  dangers  were  not  well  known  to  the  plaintiff. 
But  we  feel  clear  that  in  this  case  such  an  allegation  would  not  help  the  plaintiff. 
The  dangers  were  as  apparent  to  the  plaintiff  as  to  the  defendants.  If  the  plain- 
tiff did  not  understand  them  when  he  commenced  the  service,  he  had  been  per- 
forming it  for  three  weeks,  with  all  the  dangers  apparent  every  time  he  threw 
the  bags  into  the  car,  without  protest  or  complaint ;  and,  by  so  doing,  must  be 
held  to  have  taken  upon  himseli  the  hazard  which  caused  his  injury.  SJianny  v. 
And,  MUUy  66  Me*  420;  Yeaton  v.  Bost(m  d>  L.  B.  Company y  185  Mass.  418;  Hath- 
away V.  Mich.  Cent.  i?.  R,  Co,,  51  Mich.  253;  S.  C,  47  Am.  Rep.  569;  12  A.  & 
E.  R.  R.  Cases,  249;  Thompson  on  Neg.  976,  §  7. 

Exceptions  sustained.    Demurrer  sustained.     Declaration  bad. 

Pbtbbs,  C.  J.,  Walton,  Virgin,  Emkry  and  Haskell,  JJ.,  concurred.  * 


Fhilbrook  v.  Clark. 
March  17, 1886. 

MORTAGOB  AND  MORTOAOBB  —  FbBSUMPTION   Or  PaTMBKT. 

The  holder  of  a  mortgage  permitted  the  mortgagee,  his  mother,  and  the  assignee  of  the 
eaaity,  his  sister,  to  occupy  the  mortgaged  premises  for  more  than  twenty  years  because 
of  the  relationship ;  and  be  testified,  without  contradiction,  that  the  mortgage  debt  had 
not  been  paid. 

Bieldf  That  the  presumption  of  payment  was  overcome  by  these  facts.* 

W,  P.  Young y  for  plaintiff.     S.  &  L,  T^tcomb,  for  defendant. 

EiOERY,  J.  The  demandant^s  title  is  based  on  the  mortgage  from  Sarah  Ladd 
to  Nathan  Weston,  dated  October  18,  1858,  to  secure  two  notes  of  the  same  date 
on  one  and  two  years  respectively.  The  tenant  claims  the  mortgage  debt  is  paid, 
and  relies  upon  the  presumption  of  payment,  arising  from  the  lapse  of  more  than 
twenty  years  from  the  maturity  of  the  mortgage,  to-wit :  October  18,  1860,  the  - 
writ  being  dated  September  27,  1883.  The  demandant  offered  evidence  to  rebut 
the  presumption,  and  claims  that  it  is  rebutted. 

The  demandant  was  assignee  of  the  mortgage  through  mesne  assignments,  and 
he  put  in  evidence  the  mortgage  and  both  notes  secured  thereby.  George  "W. 
Laod,  a  son  of  the  mortgagor,  testified  that  he  bought  the  mortgage  of  Weston 
August  29,  1862,  and  held  the  mortgage  and  notes  as  his  own  till  he  assigned 
them  to  his  nephew  in  1877  ;  that  he  then  held  them  for  his  nephew  till  1879, 
when  they  were  assigned  to  the  demandant,  his  daughter;  that  he  has  been  his 
daughter*s  agent,  and  as  such  kept  the  mortgage  and  notes  till  produced  at  the 
trial ;  that  nothing  has  ever  been  paid  on  the  notes ;  that  his  mother  lived  on  the 
premises  till  her  death  in  1874  or  1875,  and  after  her  death  his  sister  Mary  lived 
on  them;  that  he  permitted  them  so  to  do  because  they  were  his  mother  and  sister. 
The  tenant  claims  under  Mary.  This  testimony  is  uncontradicted,  and  there  was 
no  other  material  t^timony  on  this  point.  The  ground  of  presumption  of  pay- 
ment growinj?  out  of  lapse  of  time  is  that  a  man  is  always  ready  to  enjoy  his  own. 
Whatever  will  repel  thw  **  will  take  away  the  presumption  of  payment,  and  for 
this  purpose  it  has  been  held  sufficient  that  the  party  was  insolvent,  or  a  near  rela- 
tion."   Wanamaker  v.  VanBtiskirk,  1  Saxton,  686  ;    28  Am.  Dec.  755.    Here  the 

*7  Wait*s  A.  k  D.  890;  60  N.  T.  Super.  450 ;  46  Am.  Rep.  168 ;  108  Penn.  St.  288 ;  11  Lea 
(Teno.),  88;  61  Mich.  485.^  Ed. 
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<  holder  of  the  mortgage  from  1862,  was  the  son  of  the  mortgagor  and  the  brother 
of  Mary.  The  son  seems  to  have  had  control  of  the  matter,  and  he  says  the  mort- 
gage has  not  been  paid,  and  that  he  permitted  his  mother  and  sister  to  occupy 
the  homestead  without  enforcing  ^yment.  The  proof  to  rebut  the  presumption 
should  always  be  ample  and  explicit.     We  think  it  is  so  in  this  case. 

The  tax  title  is  not  valid.  The  tax  was  assessed  to  *'  estate  of  Sarah  Ladd.^* 
Fairfidd  v.  Woodman,  76  Me.  M9.    Indeed  the  claim  by  tax  title  is  not  insbted  on. 

Judgment  for  demandant. 

Pbtbbs,  C.  J.,  Walton,  Dan»obth,  Libbrt  and  Foster,  JJ.,  concurred. 


Danforth  V,  CnsHiNO. 
March  17,  1886. 
Fraud  and  Dbcbit  —  Tknakct  at  Will. 

G.  represented  to  D.  that  thej  were  to  have  the  same  rights  in  a  store  into  wfaiofa  both 
were  to  more,  that  a  prior  tenant  had.  The  prior  tenant  had  occupied  the  store  for  years 
under  an  oral  agreement  with  the  owner. 

Heldf  1.  That  the  representation  amounted  simply  to  a  statement  that  they  were  to  have 
a  tenancy  at  will. 

2.  Ana  the  fact  that  the  owner  ejected  D.,  after  thirty  days'  notice,  gave  him  no  right 
of  action  against  C. 
Without  proof  of  actual  loss  resulting  from  deceit,  no  action  is  maintainahle  therefor.* 

II.  L.  MitcheUy  for  plaintiff.  Barkery  Vo$e  db  Barker^  for  defendant 
*  Ebcbry,  J.  The  evidence  put  in  by  the  plaintiff  makes  out  a  case,  briefly 
stated,  as  follows:  For  years  prior  to  April,  18S1,  Daniel  White  had  been  carry- 
ing on  a  jewelry  and  fancy  goods  business,  as  tenant  at  will  only,  in  a  store  owned 
by  HolUs  Bowman.  Gushing,  the  defendant,  had  a  small  business  in  the  same 
store,  as  tenant  under  White.  In  March,  1881,  Gushing  asked  Danforth,  the 
plaintiff,  to  help  buy  out  White,  telling  him  it  was  a  grand,  good  place  for  busi- 
ness, and  tliey  could  make  some  money  there.  They  agreed  with  White  to  buy 
him  out  at  an  appraisal.  It  was  first  proposed  to  take  the  business  as  partners, 
but  at  the  time  of  the  purchase  they  made  a  division  of  the  store  and  tne  goods 
for  a  separate  business.  When  they  came  to  the  point  of  tlie  payment  to  White, 
Danforth  wanted  the  lease  of  the  store  made  certain,  and  proposed  to  go  to  Bow- 
man for  a  lease.  Gushing  told  him  Bowman  would  not  give  a  written  lease,  bat 
that  he  had  seen  Bowman  and  Bowman  had  agreed  they  should  have  the  same 
rights  there  as  White.  White,  upon  being  appealed  to,  said  all  the  occupants  in 
the  block  owned  by  Bowman  were  tenants  at  will  only,  and  that  Bowman^s  word 
was  as  good  as  a  written  lease.  Thereupon,  Danforth,  relying  upon  Gushing's 
assurance  that  the  matter  of  the  lease  was  fixed  all  right,  paid  over  nis  money  and 
took  his  share  of  the  goods.  Danforth  understood,  as  Gushing  knew,  that  Gush- 
ing had  spoken  to  Bowman  in  behalf  of  the  two,  and  that  they  were  to  be  tenants 
in  common  to  Bowman.  In  fact,  however.  Gushing  had  only  spoken  for  himself, 
and  intended  that  Danforth  should  be  his  tenant.  Gushing  and  Danforth  took 
possession  of  their  respective  portions  of  the  store  about  April  1.  Soon  trouble 
arose,  and  Danforth  applied  to  Bowman  for  a  lease  to  him  or  to  hinf  and  Gushinc, 
and  was  refused.  Gushing  verbally  re<j[uested  Danforth  to  leave,  but  DanforSi 
refused  to  go.  July  1,  following.  Gushing  procured  Bowman  to  give  his  father, 
James  N.  Gushing,  a  written  lease  till  April  1,  1883.  Proceedings  were  then  be- 
gun in  the  name  of  James,  but  for  the  benefit  of  defendant,  to  eject  Danforth, 
which  failed.  76  Me.  114.  Danforth  remained  in  the  store  a  little  over  a  year, 
when  he  was  put  out  by  an  officer  on  a  writ  of  possession  in  favor  of  Bowman 
against  James  N.  Gushing.  Danforth  offered  to  pay  rent  to  Bowman,  who  re- 
fused to  receive  it,  as  he  looked  to  Gushing  only.  Danforth  refused  to  pay  Gush- 
ing after  the  first  month,  and  has  not  paid  any  rent  since.  Danforth^s  business 
was  broken  up,  and  he  became  insolvent  immediately  after  the  ejectment.  The 
defendant's  evidence  made  out  an  entirely  different  case,  but  we  have  need  only 
to  consider  the  plaintiff^s  case. 

The  action  is  deceit,  and  the  deceit  mainly  alleged  and  relied  upon  is  the  r^ 

•See  OowUy^Y.  SmyiK  46  N.  J.  L.  888 ;  S.  0.  60  Am.  Rep. 
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resentation  by  Gushing  that  he  had  arranged  with  Bowman  for  the  two  to  have 
the  same  rights  as  White,  to- wit,  those  of  a  tenant  at  will,  whereas  he  had  only 
airanged  for  himself  to  have  those  rights.  The  representation,  in  legal  effect,  was 
18  to  what  estate  in  the  store  Danforth  was  to  have. 

All  the  estate  the  plaintiff  would  have  acquired,  had  the  representation  been 
true,  was  a  tenancy  at  will,  and  he  did  obtain  a  tenancy  at  will  as  it  was.  Upon 
the  facts  as  claimed  by  the  plaintiff,  Gushing  was  a  trustee  of  the  estate  for  the 
plaintiff.  He  held  the  tenancy  in  trust  for  the  plaintiff  as  well  as  himself;  he  was 
estopped  from  denying  plain tiff^s  tenancy.  Cushing  v.  Danforth,  76  Me.  114.  The 
plaintiff's  estate  was  of  the  same  legal  value,  whether  he  held  directly  of  Bowman 
or  intermediately  through  Gushing,  trustee.  The  extent  of  that  estate  in  either  or 
any  event  was  thirty  days.  Had  the  representation  been  true  the  plaintiff  would 
have  had  no  legal  assurance  of  any  thing  more.  Bowman  might  have  changed  his 
mind  at  any  time.  The  plaintiff  in  fact  had  the  use  of  the  store  for  a  year  after 
the  first  month,  without  paying  any  rent,  and  was  finally  ejected  by  Bowman. 
He  certainly  obtained  all  he  could  have  recovered  in  law  had  the  representation 
been  true.  He  therefore  suffered  from  the  misrepresentation  no  such  loss  as  the 
law  can  weigh,  and  hence  cannot  maintain  this  action  of  deceit  therefor.  PcuiUy 
V.  Freemcm^  8  T.  R.  51.  If  after  misfortunes  of  the  plaintiff  were  the  direct  result 
of  his  ejectment  by  Bowman  they  were  very  remote  from  the  misrepresentations 
of  Gushing,  made  over  a  vear  before.  Bowman  had  a  right  to  eject  the  plaintiff 
upon  a  proper  process  haci  the  representation  been  true.  The  truth  or  falsity  of 
the  representation  did  not  affect  Bowman^s  nor  plaintiff's  legal  rights  in  the 
store.  That  Gushing  induced  Bowman  to  eject  the  plaintiff  does  not  save  this 
action*  which  is  only  for  the  original  deceit.  If  that  ejectment  was  illegal  the 
plaintiff  must  resort  to  other  remedies,  and  he  has  already  sued  the  ofllcer  there- 
for.    Dar^orth  v.  Stratton,  77  Me.  000. 

The  business  proved  unprofitable,  but  we  do  not  understand  the  plaintiff's 
counsel  to  claim  that  Gushing's  statements,  that  the  business  could  be  bought  at  a 
bargain,  that  it  was  a  good  place  for  business,  that  money  could  be  made  there, 
are  actionable.  These  were  Oushing's  opinions  only,  and  Danforth  could  have 
seen  White's  books,  the  case  shows,  and  examined  for  himself.  Martin  v.  Jordan, 
60  Me.  532;  FarreU  v.  Lovett,  68  id.  826. 

Plaintiff  nonsuit. 

Pbtbbs,  0.  J.,  Danforth,  Yiroin,  Fostsr  and  Haskell,  JJ.,  concurred. 


Low  c.  Low.* 

Mmrch  17,  1885. 

Will —  Lsoaot  Charqbd  with  ▲  Pathbht. 

A  testatrix  coupled  the  following  oondition  to  a  legacy  **  the  same  to  be  indorsed  on  a 
note  given  by  him  to  my  daughter  £!mily  aforesaid,  in  the  year  1878." 

BisSi,  that  the  executor  should  appropriate  the  legacy  to  the  payment  of  such  note,  and 
pay  the  residue,  only,  to  the  legatee. 

Edmund  F.  Wetb  db  Appleton  WM,  for  Emily  L.  Ghase.  Broim  ^  Carter,  for 
Francis  Low,  the  legatee. 

Emert,  J.  In  order  to  ascertain  what  a  testator  intended  by  any  clause  in  his 
will,  courts  will  place  themselves,  so  far  as  practicable,  in  his  position,  and  look  at 
matters  as  they  appeared  to  him.  They  will  endeavor  to  discuss  the  probable 
motives,  objects  and  desires,  and  so  ascertain  what  he  was  thinking  to  effectuate 
by  his  will.  This  leading  purpose,  as*  indicated  by  his  words,  construed  with  refer- 
ence to  all  the  attending  circumstances,  is  to  have  sway  unless  some  rule  of  law 
forbid. 

Without  giving  our  analysis  of  the  testimony  which  is  rarely  advisable  in  a  judi- 
cial opinion,  we  gather  from  the  testimony  and  the  will,  the  following  facts:  The 
testatrix  and  her  husband  had  four  children.  One  of  these  Francis  Low,  Jr.,  was 
something  of  a  spendthrift,  and  was  in  a  chronic  state  of  indebtedness.     He  had 

*  See  ante  p.  61. 
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received  many  advances  from  his  father,  amounting,  according  to  his  written  ac- 
knowledgment, to  at  least  $15,000.  In  1878  he  applied  to  his  father  for  a  gift  of 
$500,  but  was  refused  on  the  ground  he  already  had  more  than  his  share.  His 
sister  Emily  then  loaned  him  $500  and  took  his  note  therefor.  Francis  claims  the 
money  really  came  from  his  father,  and  was  not  Emily's,  but  we  regard  this  as 
immaterial.  He  received  $500  and  gave  his  note  for  it.  It  was  a  debt  he  owed, 
and  was  represented  by  that  note,  no  matter  who  was  the  real  creditor.  In  1879, 
the  father  bought  his  peace  of  Francis,  and  took  a  sealed  release  of  all  claims  upon 
his  estate.  We  think  the  above  facts  were  known  to  the  testatrix  when  she  made 
her  will  in  February,  1880,  and  that  the  $500  note  appeared  to  her  as  a  debt  due 
to  Emily  from  Francis.     The  father  died  in  May,  1881. 

In  her  will  the  testatrix,  Mary  Jane  Low,  of  Clinton,  gave  to  her  **  beloved  son, 
George  Low,"  five-tenths  of  her  estate, —  to  Her  **  beloved  son,  James  Low,  two 
undivided  tenths  and  to  her  beloved  daughter,  Emily  Ohase,"  two  undivided 
tenths,  and  to  her  **  beloved  son,  Francis  Low,  Jr.,  of  Clinton  aforesaid,  one  undi- 
vided tenth  of  my  estate,  the  same  to  be  indorsed  on  a  note  given  by  him  to  my 
daughter  Emily  aforesaid,  in  the  year  1878."  This  one-tenth,  as  the  bill  alleges, 
amounted  to  about  $500,  the  face  of  the  note.  She  gave  nine-tenths  to  the  oUier 
three  children,  two  of  tliem  residing  in  distant  States.  She  gave  only  one-tenth 
to  Francis,  who  lived  in  the  same  town  with  her,  and  whose  natural  share  would 
have  been  more  than  twice  as  much.  She  gave  the  nine-tenths  absolutely.  She 
gave  the  one-tenth  for  a  8i)ecific  purpose,  to  be  indorsed  on  a  note  given  by  the 
legatee.  She  evidently  tliought  from  past  experiences  it  would  be  of  little  use  to 
leave  any  property  to  Francis.  It  would  soon  be  spent,  or  taken  by  his  creditors. 
She  wanted  the  debt  to  her  daughter  to  be  paid  however.  That  was  her  leading 
purpose.   A  subsidiary  purpose  was  to  give  Francis  the  benefit  of  the  surplus,  if  any. 

It  is  the  duty  of  the  executor  to  effectuate  that  purpose.  The  executor  is  not 
only  to  administer  the  estate,  but  to  execute  the  will  of  the  deceased,  when  that 
will  is  ascertained.  Were  the  devise  to  Francis,  with  the  added  direction  that  the 
amount  bo  paid  into  a  bank  to  his  credit,  the  executor  could  pay  it  into  the  bank, 
and  thereby  discharge  himself.  Were  there  a  similar  devise  with  the  added  direc- 
tion that  the  amount  be  converted  into  U.  8.  bonds,  the  executor  could  so  do. 
Here  the  command  is  that  the  amount  be  paid  on  the  note,  that  is,  paid  to  the 
holder  of  the  debt,  to  the  creditor  of  Francis.  That  would  be  a  payment  to 
Francis.  He  would  have  the  benefit  of  it.  It  would  be  a  meritorious  aisposition, 
and  the  disposition  intended  by  the  testatrix. 

We  know  no  rule  of  law  that  forbids  the  executor  to  carry  out  this  purpose  of 
the  testatrix.  The  counsel  for  Francis  contends  that  the  devise  is  in  fee,  and  that 
any  limitation  is  void.  It  is  true  that  a  proviso  that  the  property  shall  not  be 
aliened,  or  shall  not  be  liable  for  the  devisee's  debts,  has  been  often  held  void,  as 
inconsistent  and  contrary  to  public  policy.  Here  there  is  no  such  restraint.  The 
devise  is  not  unconditional  in  the  first  instance,  with  a  subsequent  illegal  restric- 
tion. The  testatrix  has  not  undertaken  to  tie  up  the  property  from  alienation, 
nor  to  devote  it  to  any  illegal  purpose.     The  authorities  cited  do  not  apply. 

There  are  more  than  precatory  words  in  this  devise,  though  such  words  from 
one  having  power  to  command  what  shall  be  done  with  his  property  amount  to  a 
command  that  should  be  obeyed.  Dashwood  v.  Peyton j  18  Ves.  41;  Pushman  v. 
FUliter,  8  id.  8.  In  Emerson  v.  Willard,  1  N.  H.  217,  there  was  a  devise  of  ^l 
the  estate  in  fee  to  J.  W.,  the  executor,  with  the  clause,  **  I  desire  that  the  said  J. 
W.  should  at  his  discretion  appropriate  a  part  of  my  estate  aforesaid,  not  exceed- 
ing $50  a  year,  to  the  support  of  the  widow  M.  E.,  etc.''  Assumpait  was  brought 
against  the  legatee  who  was  also  executor,  and  recovery  was  had,  upon  the  ground 
there  was  a  trust  for  M.  E. 

Our  conclusion  in  this  case  is,  that  the  amount  of  the  note  should  be  paid  by 
the  executor  to  the  owner  of  the  note  or  the  judgment  recovered  thereon,  that 
being  the  intent  of  the  testatrix.  The  costs  in  the  suit  on  the  note  have  been 
added  since  the  death  and  are  not  to  be  paid  by  the  executor.  The  balance  of 
the  one-tenth,  if  any,  is  to  be  paid  to  Sylvester  the  assignee,  who  can  stand  no  bet- 
ter than  his  assignor.  The  complainant's  costs  are  to  be  paid  out  of  the  estate  of 
the  testatrix. 
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Decree  of  interpleader  affirmed.     Decree  in  favor  of  Sylvester  reversed.     Decree 
to  be  made  in  accordance  with  this  opinion. 
Petkrs,  C.  J.,  Walton,  Danforth,  Libbet  and  Foster,  JJ.,  concurred. 


Ames  v.  Shaw. 
March  17, 1885. 

Contract — Pabtnbrs  —  Amendment. 

When  it  appears  that  two  or  more  parties  were  interested  as  partners  in  a  contract  upon 
which  a  suit  is  brousht  by  one  member  only,  a  rerdict  for  the  plaintiff  will  be  set  aside 
and  a  new  trial  granted. 

In  such  a  case  an  amendment  will  be  allowed  under  the  statute  of  Maine  by  adding  the 
other  partners  as  co-plaintiffs. 

Lf/nehy  for  plaintiff.     Haroey  ds  Oa/rdner^  for  defendants. 

Per  Curiam.  Upon  the  question  whether  the  action  was  maintainable  by  Ames 
alone,  the  judge  instructed  the  jury  as  follows  :  **If  he  made  it  (the  contract), 
for  himself  and  another,  or  others,  equally  interested  with  him,  and  acted  for 
them,  and  they  were  to  share  in  the  responsibility  and  receive  the  pay,  then  they 
would  be  equally  interested  with  him,  then  it  would  be  a  joint  contract.  If  made 
in  that  way,  it  would  not  be  a  contract  with  a  single  individual.  But  of  these 
other  persons  who  might  be  joint  owners  with  him  m  the  township  of  land  upon 
which  he  operated,  he  might  make  an  arrangement  with  them,  so  that  he  might 
act  upon  his  own  responsibility  regardless  of  them.  The  question  is  how  these 
parties  viewed  it  at  the  time,  because  the  contract  must  be  by  the  mutual  agree- 
ment of  the  parties,  the  mutual  agreement  and  concurrence  of  two  minds  ;  so 
that,  if  the  contract  was  made  on  the  side  now  represented  by  the  plaintiff  here, 
and  he  had  associates  in  that  contract ;  if  it  was  made  jointly  with  him  and  others, 
though  the  others  acted  through  him  possibly  as  their  agent,  it  would  be  a  joint 
contract  and  he  could  not  recover  upon  it. " 

It  appeared  that  Ames,  Holway  and  Pope  were  owners  of  the  township  on 
which  the  bark  was  to  be  peeled ;  whether  there  were  also  other  owners  does  not 
appear.  Mr.  Ames  testified  that  Mr.  Pope  had  nothing  to  do  with  this  operation, 
but  that  Mr.  Holway  paid  a  part  of  the  expense  of  it.  Then  he  said  (to  quote  his 
words)  :  '*  We  paid  him  (Pope)  stumpage.  Mr.  Holway  paid  a  few  men  of  one 
team.  Mr.  Holway  carried  on  operations  jointly  on  our  land.  When  I  had  this 
talk  with  Belmore  (defendant's  agent),  on  May  27,  I  was  contracting  for  Mr.  Hol- 
way and  myself.  I  was  not  the  agent  for  the  others,  I  did  not  say  any  thing 
about  anybody  else.  I  think  I  did  not  say  any  thing  about  the  owners  of  No.  37 
(township).'*  Again  in  answer  to  a  question  whether  in  a  talk  with  Belmore,  any 
thing  was  said  about  his  dealing  for  other  people,  he  said  :  '*  I  think  I  said  Mr. 
Holway  was  interested."  Again,  while  denying  that  he  said  any  thing  about 
"owners,"  he  says  he  spoke  of  Mr.  Holway  in  connection  with  the  contract. 
Again  :  **Q.  You  disclosed  to  Mr.  Belmore  that  it  (the  contract)  was  negotiated 
in  behalf  of  yourself  and  Mr.  Holway  f  A.  I  think  it  was  so  understood  when 
I  put  it  on  there  "  (referring  to  a  written  memorandum  of  the  contract  beginning 
"  John  K.  Ames  and  others  "),  Mr.  Ames  also  testified  that  at  one  stage  of  the 
talk, he  said  he  must  consult  Holway  before  acxjeding  to  some  proposition  of  Bel- 
more's,  and  did  consult  him.  Mr.  Belmore  had  before  had  dealings  with  Ames 
and  Holway.  This  testimony  of  the  plaintiff,  while  it  negatives  the  theory  that 
he  was  acting  for  the  owners  of  the  township,  makes  it  clear  that  Holway  was 
his  partner  in  this  bark  operation,  and  had  a  joint  interest  with  him  in  the  con- 
tract which  was  known  to  Belmore.  The  judge  instructed  the  jury  that  in  such 
case  Ames,  alone,  could  not  recover.  The  case  is  within  the  principle  of  BMmon 
V.  Cushingy  11  Me.  481,  and  we  are  reluctantly  impelled  to  set  aside  the  verdict  as 
against  the  law  given  to  the  jury  by  the  court.  The  court  can  permit  an  amend- 
ment by  adding  Holway  as  a  co-plaintiff  (R.  8.,  chap.  82,  §  11),  and  so  finally  save 
his  action  if  he  be  fotmd  entitled  thereto  upon  the  minutes. 

Motion  sustained.    New  trial  granted. 

Vol.  I.— 19 
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LuQUBs  V.  Inhabitants  op  Dresden  and  others. 
Msrch  17,  1885. 
Will  —  Dbvise. 

A  testator  devised  as  follows : 

"Item.  I  give,  bequeath  and  devise  unto  the  town  of  Dresden  in  the  oountj  of 
Lincoln,  to  have  and  to  hold  forever  in  trust,  and  upon  the  conditions  hereinafter 
stated,  all  my  real  estate,  situated  in  said  town  of  Dresden,  and  all  my  meeting-honse 
property  in  said  town  owned  by  me ;  also  in  addition  to  the  above,  the  sum  of  fire 
thousand  dollars  ($6,000),  provided  that  the  said  town  of  Dresden  shall  create  and  estab- 
lish a  fund  of  three  thousand  dollars  ($8,000),  to  be  known  as  the  Lithgow  Pine  Grore 
Cemetery  fund,  to  be  kept  in  trust,  and  held  in  trust  by  said  town.  The  interest  of  which 
shall  be  paid  annually  to  the  owners  or  proprietors  of  such  cemetery " 

Beldf  1.  That  the  testator  intended  to  establish  a  fund  of  $8,000  and  the  real  estate 
named  for  the  benefit  of  the  cemetery. 

2.  That  the  rejection  of  the  real  estate  by  the  town  was  a  rejection  of  the  whole  devise. 

8.  That  the  condition  could  not  be  performed,  since  the  town  had  no  le^l  autiioritv  to 
raise  a  fund  or  a  part  of  a  fund,  the  mcome  of  which  was  to  be  a  gratuity  to  a  pnrate 
corporation  or  to  mdividuals. 

4.  That  the  devise  falls  into  the  residuum  of  the  estate. 

5.  That  the  residuary  legatees  take  the  real  estate  in  common  and  personal  property  in 
severalty  under  a  further  clause  of  the  will  reading  as  follows:  '*  Should  anv  one  of  the 
aforesaid  devisees  or  legatees  refuse  to  accept  the  devised  estate  upon  the  conditione 
named  in  said  devise,  then  such  part  together  with  the  remainder  oi  my  estate  I  then 

S've,  bequeath  and  devise  one-half  to  the  said  town  of  Dresden,  and  the  remaining  half  to 
e  city  of  Augusta.*' 

S,  W,  Luqves  and  8.  &  L,  Titconiby  for  plaintiff.  J.  W.  Spaulding  and  F. 
J.  Baker y  for  the  inhabitants  of  Dresden.  TV.  8.  Choate^  city  solicitor,  and  E.  S. 
Foggy  city  solictor,  for  the  city  of  Augusta.  J.  TF.  Bradbury^  for  the  trustees  of 
the  Lithgow  Library  and  Reading  Room. 

Danforth,  J.  The  answers  to  the  first  three  questions  propounded  in  this  bill, 
depend  upon  the  construction  of  the  item  in  the  will  which  is  as  follows:  **  I  give, 
bequeath  and  devise  unto  the  town  of  Dresden,  in  the  county  of  Lincoln,  to  have 
and  to  hold  forever  in  trust,  and  upon  the  conditions  hereinafter  stated,  all  my 
real  estate  situated  in  the  town  of  Dresden;  and  all  meeting-house  property  in 
said  town  owned  by  me.  Also,  in  addition  to  the  above,  the  sum  of  $5,000,  pro- 
vided that  the  said  town  of  Dresden  shall  create  and  establish  a  fund  of  $8,000, 
to  be  known  as  the  Lithgow  Pine  Grove  Cemetery  fund,  to  be  kept  in  trust  and 
held  (in  trust)  by  said  town,  the  interest  of  which  shall  be  paid  annually  to  the 
owners  or  proprietors  of  said  cemetery  forever,  to  be  by  them  applied  to  keeping 
the  same  in  good  order  and  condition,  with  a  good  fence  around  the  whole  lot 
Provided  further,  also  that  $12  of  said  interest  shall  be  expended  annually  for 
the  purpose  of  decorating  with  flowers,  etc.,  for  putting, and  for  keeping  in  per- 
fect order  and  condition  forever  the  small  lot  owned  and  occupied  by  my  brother, 
Alfred  G.  Lithgow,  and  myself  in  said  cemetery.  This  legacy  and  devise,  if  ac- 
cepted by  said  town  of  Dresden,  upon  the  conditions  aforesaid,  a  copy  of  the  vote 
of  acceptance  shall  be  filed  with  my  executors  on  or  before  two  years  from  the 
time  of  my  decease." 

A  further  provision  is  that  **  should  any  one  of  the  aforesaid  devisees  or  lega- 
tees refuse  to  accept  the  devised  estate  upon  the  conditions  named  in  said  devise, 
then  such  parts,  together  with  the  remainder  of  my  estate,  I  then  give,  bequeatii 
and  devise  one-half  to  the  said  town  of  Dresden,  and  the  remaining  half  to  the 
city  of  Augusta." 

That  the  testator  intended  by  the  above-named  legacy  and  devise  to  secure  the 
establishment  of  a  fund,  the  income  of  which  was  to  be  appropriated  to  the  re- 
pair of  Pine  Grove  cemetery,  is  clearly  enough  expressed ;  the  amount  of  that  fund 
IS  left  in  uncertainty.  On  the  one  hand  it  is  claimed  that  it  was  to  be  the  real 
estate  with  the  $5,000  and  $3,000,  and  on  the  other,  that  it  was  but  $3,000. 
There  are  serious  difficulties  in  either  view.  If  the  former  is  correct  then  the 
town  has  rejected  the  legacy.  The  acceptance  of  the  **  legacy  and  devise,"  in 
the  manner  designated  in  the  will,  is  a  condition  precedent,  withou%  the  perform- 
ance of  which  tlie  town  would  not  be  entitled  to  receive  it.    There  was  an  at- 
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tempted  perfonnance,  but  the  vote  of  the  town  filed  distinctly  rejected  the 
"  devise  "  of  real  estate.  If  that  constituted  a  part  of  the  fund  from  which  the 
income  was  to  come,  whether  much  or  little,  it  was  a  virtual  rejection  of  the  legacy 
given.  It  certainly  was  not  an  acceptance  as  required  by  the  condition.  The 
town  could  not  elect  a  part  to  accept  and  a  part  to  reject,  but  must  treat  it  as  a 
whole.  This  might  be  doubtful,  perhaps,  if  the  real  estate  was  not  a  part  of  the 
fund,  for  in  that  case  its  rejection  would  not  diminish  the  income,  and  the  testa- 
tor or  his  intended  beneficiaries  would  have  no  cause  of  complaint. 

Was  it  then  a  part  of  the  legacy  given  to  the  town  upon  the  condition  named  ? 
In  other  words,  did  the  testator  intend  that  the  land  and  $5,000  should  be  a  part 
of  the  fund  to  be  established,  to  which  the  $3,000  were  to  be  added  by  the  town, 
or  was  the  $3,000  to  be  the  whole  fund  which  the  town  might  establish  from 
the  $5,000  and  the  land  ?  The  latter  view  is  clearly  sustained  by  the  language 
used  in  the  will  in  the  immediate  connection  with  the  establishment  of  the  fund. 
But  the  whole  item  in  the  will  must  be  taken  together.  The  land  and  the  money 
must  be  treated  as  one,  as  given  upon  the  same  trust  and  the  same  conditions. 
Both  were  eiven  in  trust  and  both  upon  a  condition.  That  trust  was  to  continue 
forever.  This  was  recognized  by  the  town,  for  it  was  upon  that  ground  that  the 
land  was  rejected,  that  the  trust  imposed  burdens  too  heavy  to  be  borne.  Hence 
the  land  would  be  inalienable,  the  money  must  be  kept  for  all  time.  Whatever 
is  to  be  done  with  the  income  the  town  could  receive  no  benefit  from  it,  for  that 
which  is  given  in  trust  is  not  for  the  use  of  the  trustee,  but  for  that  of  the  cestui 
que  trusty  and  here  no  cestui  que  trust  is  named  except  the  cemetery.  It  could  not, 
therefore,  have  been  given  to  operate  as  an  inducement  upon  the  town  to  create 
or  establish  a  fund  of  $8,000,  for  that  which  produces  no  benefit  can  be  no  induce- 
ment. Besides,  no  apt  words  to  show  such  an  intention  on  the  part  of  the  testa- 
tor are  used.  To  enable  that  inference  to  be  drawn  there  must  be  something  to 
show  that  the  trust  as  to  the  legacy  must  cease  when  the  fund  was  established. 

The  language  used  imposing  the  burden  upon  the  town  tends  to  the  same  con- 
clusion. It  is  that  the  town  shall  '*  create  and  establish  a  fund  of  $3,000,  to  be 
known,*'  etc.  If  the  fund  were  to  be  taken  from  the  legacy  it  would  be  the  crea- 
tion of  the  legacy  rather  than  that  of  the  town.  Certainly*  the  town  could,  in  no 
proper  sense,  be  said  to  have  created  and  established  a  fund  which  was  given  to 
it  by  another. 

It  is  true,  with  this  construction  of  the  will,  the  legacy  was  one  which  the  town 
could  not  legally  accept  and  perform  the  conditions  attached.  It  will  be  noticed 
that  the  income  of  the  fund  is  to  be  *^paid  to  the  owners  or  proprietors  of  said 
cemetery."  Hence,  we  must  infer,  ana  this  inference  is  coi^firmed  by  the  answer 
of  the  town,  that  the  cemetery  is  not  the  property  of  the  town,  but  of  individuals, 
or  a  private  corporation.  Although  a  cemetery  may  be  one  of  those  things  which 
a  town  may  provide  at  its  own  expense,  it  cannot,  for  that  purpose,  make  an  as- 
sessment for  the  benefit  of  one  over  which  it  has  no  control  and  which  operates 
as  a  gratuity  for  the  benefit  of  individuals  who  may  or  may  not  be  inhabitants  of 
the  town.  So,  too,  while  the  statute  (R.  S.,  chap.  15,  §  14)  authorizes  a  town  to 
accept  and  hold  forever  a  legacy  for  the  benefit  of  any  burial  lot  or  ground,  it  does 
not  authorize  the  town  to  create  a  fund  or  a  part  of  a  fund  for  any  such  purpose. 

It  may  seem  incredible  that  any  person  of  so  much  intelligence  as  was  the  tes- 
tator in  this  case  should  have  made  a  legacy  not  only  with  conditions  that  could 
not  be  legally  complied  with,  but  also  such,  as  in  this  case,  to  make  it  more  profit- 
able for  3ie  legatee  to  reject  than  to  accept,  and  thereby  hold  out  a  strong  temp- 
tation to  the  legatee  to  thwart  his  intention  by  a  refusal  to  accept.  But  we  are 
not  to  construe  this  or  any  other  written  instrument  in  accordance  with  what  we 
might  think  it  proper  to  be  done,  but  the  intention  must  be  learned  from  the  lan- 
^ua^  used,  ana  if  we  are  to  give  this  will  any  other  construction  than  that  above 
indicated,  we  must  omit  words  that  are  used  and  insert  others  of  a  very  different 
import.  If  the  testator  had  intended  that  the  $8,000  was  to  be  taken  from  the 
$6,000  and  be  tJie  limit  of  the  fund  in  amount,  it  certainly  would  have  been 
easy  to  have  used  apt  words  to  express  that  intention.  But  he  has  not  done 
80  and  we  cannot  disregard  the  language  used  and  impute  to  him  an  intention  he 
has  not  expressed.    It  is,  however,  creditable  to  the  town  that  at  the  nsk  of  a 
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considerable  pecuniary  sacrifice,  it  has  made  all  the  efforts  possible  to  accept  the 
legacy  and  carry  out  the  known  wishes  of  the  testator  so  far  as  the  law  will  allow. 

Under  this  conclusion  that  the  town  has  rejected  a  legacy  which  it  could  not 
legally  accept,  the  next  question  is  what  is  to  be  done  with  the  property  so  de- 
vised ?  Upon  this  point  we  find  no  diflSculty.  The  legacy  having  failed,  whether 
from  rejection  or  illegality,  is  immaterial,  the  property  so  devised  falls  into  the 
residuum.  It  is  clear  that  the  testator  intended  to  dispose  of  all  his  property  by 
his  will,  and  that  which  failed  of  disposition  in  any  other  item  must,  of  necessity, 
be  included  in  the  residuary  clause. 

That  the  residuary  devise  does  not  depend  upon  the  acceptance  or  rejection  of 
any  legacy  is  apparent  from  the  reading  of  the  will.  That  condition  applies  only 
to  the  legacY  rejected  and  settles  the  question  as  to  whether  that  shall  go  into  the 
residuum.  While,  therefore,  it  may  affect  the  amount  disposed  of  by  the  residuary 
devise,  it  does  not  affect  the  validity  or  force  of  that  devise.  The  result  is  that 
the  city  of  Augusta  and  the  town  of  Dresden  are  the  residuary  legatees  under  the 
will  and  are  entitled  to  all  the  residue,  including  the  devise  and  legacy  referred 
to  in  the  first  three  questions. 

As  we  find  no  authority  given  in  the  will  to  sell  any  real  estate,  the  fourth  ques- 
tion must  be  answered  in  the  negative.  The  two  legatees  become  tenants  in  com- 
mon of  the  real  estate  disposed  by  the  residuary  clause  and  take  the  personal 
property  in  severalty. 

Decree  accordingly,  costs  to  be  charged  upon  the  estate. 

Peters,  C.  J.,  Walton,  Libbby,  Emery  and  Foster,  JJ.,  concurred. 


"Wright  v.  Huntress. 

March  17,  1885. 

Insolvent  Law — Forkion  Attachment. 

All  attachments  made  within  four  months  of  the  commencement  of  prooeedinffs  in  in- 
solvency, under  the  Insolvent  Law  of  Maine,  are  dissolved  by  the  assignment  of  tae  judge 
of  the  court  of  insolvency  of  the  property  of  the  insolvent  to  the  assignee. 

JamM  Wright,  for  plaintiff.     8,  8,  Brown^  for  defendant. 

Emery,  J.  The  attachment  by  this  trustee  process  was  made  August  IB,  1881. 
The  defendant  filed  his  petition  to  be  adjudged  an  insolvent  October  4,  1881. 
He  was  adjudged  an  insolvent.  An  assignee  was  apppoiuted,  and  a  deed  of 
assignment  to  him  in  due  form,  according  to  section  66  of  the  Insolvent  Law,  now 
R.  8.,  chap.  70,  §  83, 'was  made  by  the  judge  November  1,  1881.  By  the  express 
provision  of  tha't  section  such  an  assignment  dissolved  any  attachment  made 
within  four  months  before  the  commencement  of  the  proceedings,  and  of  course 
dissolved  an  attachment  made  August  18,  1881.  Attachment  by  trustee^ rocess 
is  dissolved  as  well  as  any  other.  Wilmarth  v.  Richmond,  11  Cush.  463.  The  fact 
that  the  property  attached  would  not,  upon  dissolution  of  the  attachment,  pass 
to  the  assignee,  but  to  some  adverse  claimant,  will  not  save  the  attachment. 
Grant  v,  L^man,  4  Mete.  470. 

The  plaintiff  urges  that  the  insolvency  proceedings  were  instigated  by  the 
trustee,  and' were  begun  for  the  express  purpose  of  depriving  him  of  his  attach- 
ment, and  so  are  void  as  to  him  on  the  ground  of  fraud.  Whatever  the  motive 
the  proceedings  will  have  the  same  effect.  Insolvency  proceedings  are  usually 
begun  for  the  express  purpose  of  dissolving  attachments.  Indeed,  that  was  the 
purpose  of  the  Insolvent  Law,  to  break  up  attachments  and  other  liens  and  secure 
equal  distribution. 

Trustee  discharged. 

Peters,  C.  J.,  W aIiTON,  Dahforth,  Libbbt  and  Foster,  JJ.,  concurred. 
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Inhabitants  op  Brighton  «.  Inhabitants  op  St.  Albans. 
March  17,  1886. 

PaUPIB  SiTTLBMBNT  —  EVIDSNCB. 

The  declaration  of  an  overseer  of  the  poor,  unconnected  with  anj  official  act,  are  inad- 
admissible  against  his  town  upon  the  question  of  a  pauper  settlement. 

WalUm  d  WaUon^  for  plaintiff,     p.  D,  Stewarty  for  defendants. 

£hbrt,  J.  The  act  of  SuUiyan  Lothrop»  one  of  the  overseers  of  St.  Albans,  in 
paying  or  allowing  to  Cornville  a  bill  for  supplies  furnished  the  pauper,  assuming 
him  to  have  been  acting  for  the  board,  was  properly  admitted  as  evidence,  tend- 
ing to  show  the  pauper's  settlement  in  St.  Albans,  thoueh  it  was  by  no  means 
conclusive.  Wdd  v.  FanningUm,  68  Me.  801 ;  Fairfield  v.  Oldtovm,  78  id.  673. 
But  the  casual  remark  of  John  Field,  another  overseer  of  the  poor  of  St.  Albans, 
unconnected  with  any  act,  is  not  within  the  principle  of  those  cases.  It  is  the 
acts,  and  not  the  words  of  the  overseers,  that  are  evidence.  Their  words  are 
only  admissible  evidence  when  accompanying  their  acts,  and  as  part  of  their  acts. 
Corinna  v.  Exeter,  13  Me.  821.  The  letter  which  was  admitted  in  Fairfield  v. 
Oldtovm,  supra,  was  written  in  the  course  of  official  correspondence.  Its  state- 
ments were  res  gestcs,  made  while  transacting  official  business  and  as  a  part  of  the 
business.    It  was  in  the  nature  of  a  document. 

In  the  case  before  us  there  was  no  talk  with  Field  about  official  business.  The 
meeting  with  him  was  casual  in  a  distant  town.  Judkins  did  not  accost  him  to  talk 
about  the  business.  He  only  complained  of  Lothrop's  treatment  of  him  and  of  the 
refusal  to  give. him  a  receipt.  He  did  not  ask  any  thing  of  Field.  Field  did  not 
af^ume  to  do  any  thing.  The  business  had  been  done.  He  only  answered  Jud- 
kins' remark  about  his  treatment.  He  said  **  it "  (the  treatment,  not  giving  the 
receipt)  "  wassail  right,  that  they  were  in  hopes  of  getting  rid  of  Cooley  some  time." 
This  was  the  most  casual  remark,  unofficial  and  unconnected  with  any  act.  It  was 
simple  opinion  and  hearsay  at  that.  No  authority  has  been  cited  for  its  admissi- 
bility, and  we  think  its  admission  was  an  error,  harmful  to  the  defendant  town  of 
St.  Albans. 

Exceptions  sustained. 

Peters,  C.  J.,  Danpobth,  Virgin,  Foster  and  HaskblIi,  J  J.,  concurred. 


Webb  u.  County  Commissionbrs. 

March  17,  1885. 

Wats  —  Report  op  Committbb  ok  Damaocs. 

The  report  of  a  oommittee,  appointed  under  the  statutes  of  Maine  to  appraise  the  damages 
of  the  land-owner  for  the  location  of  a  wav,  may  he  to  the  supreme  judicial  court  when 
it  is  finally  completed.  It  is  not  required  to  be  made  at  the  first  term  next  after  the 
appointment  of  the  committee. 

IPhib  Htrsey,  for  plaintiff.      Wm.  H,  Fogler  <&  George  R  WaUaee,  for  defendant. 

Emert,  J.  The  question  is  whether  the  committee  agreed  upon  under  R.  B. 
1873,  chap.  18,  §  8,  upon  petition  for  increase  of  damages  for  land  taken  for  roads, 
must  make  their  report  to  this  court  at  the  term  next  after  their  appointment,  or  at 
the  term  next  after  their  final  decision.  By  section  18  of  the  same  chapter,  the 
jury  (if  no  committee  was  agreed  upon),  were  to  view  the  premises,  hear  the  tes- 
timony and  the  arguments  of  the  parties,  and  their  counsel,  and  render  a  verdict 
signed  by  all  of  them,  which  was  to  be  inclosed  in  an  envelope,  with  an  indorse- 
ment thereon  stating  the  contents,  and  delivered  to  the  oflScer  having  charge  of 
them,  **  who  is  to  return  it  to  the  supreme  judicial  court  at  the  next  term  thereof 
to  be  held  in  the  same  county."  The  officer  clearly  was  to  return  it  to  the  next 
term  after  he  received  it,  and  the  term  meant,  is  the  term  next  after  the  verdict 
signed  and  sealed  up. 

After  detailing  what  is  to  be  done  with  the  verdict  in  court  after  it  Is  returned, 
the  same  section  provides:  '*  If  the  matter  is  determined  by  a  committee  as  pro- 
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vided  in  this  chapter,  their  report  shall  be  made  to  the  next  term  of  said  court 
held  in  same  county.*'  The  committee's  report  was  to  be  made  no  earlier  than 
the  jury's  verdict  was  to  be  returned.  •  We  think  the  language  of  the  statute  does 
not  require  either  to  be  done  at  the  first  term  after  the  appointment. 

In  the  matter  of  a  committee  appointed  by  the  supreme  judicial  court  in  road 
cases,  imder  section  88,  the  legislature  expressly  stipulated  in  words,  that  the 
report  should  be  made,  *^  at  the  next  or  second  term  after  their  appointment" 
In  providing  in  the  same  chapter  for  the  report  of  the  committee  appointed  by  the 
court  of  county  commissioners,  the  words  **  after  their  appointment, ''are  omitted. 
The  difference  in  the  language  is  noticeable,  and  we  think  there  is  an  equal  dif- 
ference in  the  intent. 

Exceptions  overruled. 

Pbtabs,  C.  J„  Danforth,  Yibgin,  Fostbr  and  Haskibll,  JJ.,  concurred. 


JVJSW  YORE  COURT  OF  APPEALS. 


Gkitkt  t?.  Brooklyn. 

June  9,  1885. 

Taxation — Local  Assbssmbnt  —  Constitutional  Guaranty  —  Oftsbt. 

Under  the  act  chapter  681,  of  the  Laws  of  1868,  for  the  widening  of  portions 
of  Sackett  and  other  streets  in  the  city  of  Brooklyn,  land-owners,  part  of  whose  property 
has  been  taken  for  the  improyement,  are  only  entitled  to  receiye  the  l^alance  of  award 
oyer  the  assessment  against  their  property.  But  where  seyeral  lots  are  owned  by  the 
same  person,  which  are  treated  in  the  proceedings  as  distinct  and  separate  parcels,  the 
city  is  not  entitled  to  aggregate  the  whole  amount  of  the  awards  and  assessments  and  set 
off  one  against  the  other.  An  assessment  can  only  be  enforced  against  the  land  assessed. 
The  imposition  of  local  assessments  for  benefits  is  an  exercise  of  the  taxing  power  of 
the  legislature,  and  the  redaction  of  an  award  by  appl^ing^  thereon  an  assessment  not 
measured  by  actual  benefit  is  not  in  conflict  with  the  constitutional  proyision  that  priyite 
property  shall  not  be  taken  for  public  use  without  just  compensation. 

Oecrge  C.  Omet,  for  appellant.  Joshua  M,  Van  Cott,  for  interveners.  John  A. 
Taylor^  for  respondent. 

Andrews,  J.  The  act  chapter  631  of  the  Laws  of  1868,  for  the  wideninff  of 
portions  of  Sackett,  and  other  streets  in  the  city  of  Brooklyn,  defined  the  land  to 
be  taken  for  the  improvement,  and  appropriated  it  for  public  use.  It  made  pro- 
vision for  the  appointment  of  commissioners  to  estimate  and  ascertain  the  expense 
of  the  improvement  and  the  damages  sustained  by  the  land-owners  for  the  lands 
taken,  and  also  for  the  apportionment  and  assessment  of  such  damages  and  ex- 
penses upon  a  limited  assessment  area  to  be  fixed  by  the  commissioners  of  Prospect 
park  (§§  4,  5).  It  provided  that  the  proceedings  subsequent  to  the  appointment  of 
commissioners  of  estimate,  should  be  governed  by  the  laws  then  in  force  relating 
to  street  openinfi^  in  the  city  of  Brooklyn,  so  far  as  they  were  not  inconsistent 
with  the  act  (§  7).  There  was  no  express  provision  embodied  in  the  act  itself, 
for  paying  the  land-owners  for  the  lands  taken,  but  the  duty  of  payment  was  cast 
upon  the  city  by  force  of  section  16  of  the  fourth  title  of  the  charter  of  1854, 
which  was  incorporated  into  the  act  of  1868,  by  force  of  the  seventh  section. 
This  was  expressly  adjudged  in  the  case  of  Sage  v.  Brooklyn^  89  N.  Y.  189. 

There  are  two  questions,  upon  the  determination  of  which  this  case  depends, 
not  involved,  or  at  least  not  decided  in  Sage  v.  Brooklyn.  The  plaintiff  sues  to 
recover  from  the  city  of  Brooklyn  the  sum  of  $9,576,  being  the  aggregate  damages 
sustained  by  his  predecessor  in  title,  and  interest,  by  the  taking  for  the  improve- 
ment of  a  part  of  several  city  lots  owned  by  him,  embraced  in  a  single  tnu:t,  as 
estimated  by  the  commissioners  of  estimate  appointed  under  the  act,  whose 
report  was  confirmed,  November  24,  1869.  Each  lot  was  separately  described 
and  numbered  in  the  report,  and  the  value  of  the  part  taken  from  each  was  sepa- 
rately stated.    The  same  commissioners  who  estimated  the  damages,  after  their 
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report  thereon  was  confirmed,  proceeded,  in  pursuance  of  the  further  authority 
conferred  by  the  act,  to  assess  the  expense  oi  the  improvement  upon  the  property 
benefited  within  the  district  of  assessment.  They  separately  assessed  the  residue 
of  each  of  the  lots  above  referred  to  (that  is,  the  part  of  each  lot  not  taken  for 
the  improvement)  for  benefits.  The  assessment  for  benefit  on  such  residue  in 
some  cases  exceeded,  and  in  other  cases  were  less  than  the  damages  previously 
awarded  for  the  parts  taken.  The  commissioners'  report  of  assessments  was 
tabulated  as  required  by  section  15  of  the  charter  of  1854,  as  amended  by 
chapter  68  of  the  Laws  of  1862,  and  in  their  report  the  commissioners  stated 
in  respect  to  each  lot  of  which  a  part  had  been  taken,  the  amount  awarded 
for  damages  for  the  part  so  taken,  tne  assessment  for  benefit  on  the  residue,  and 
the  balance  of  award  over  assessment,  or  of  assessment  over  award,  as  the  case 
might  be.  In  respect  to  five  lots,  the  awards  exceeded  the  assessments  thereon 
in  the  sum  of  about  $1,035,  and  in  respect  to  five  other  lots  the  assessments 
exceeded  the  awards  by  about  the  sum  of  ^1,020.  The  final  report  of  the  commis- 
sioners was  confirmed  February  28,  1870. 

The  two  questions  to  be  determined  are,  firsts  whether  by  the  true  construction 
of  the  statute  of  1868,  a  land-owner,  part  of  whose  land  was  taken  for  the  im- 
provement, is  entitled  to  recover  the  whole  sum  estimated  by  the  commissioners 
m  their  first  report  as  his  damages  for  the  land  taken,  or  only  the  balance  of  award 
over  assessment  stated  in  their  final  report,  and  whether  in  the  case  of  several  lots 
owned  by  the  same  person,  but  treated  in  the  proceedings  as  distinct  and  separate 
parcels,  in  respect  to  some  of  which  the  assessment  exceeds  the  award,  and  in 
others  the  award  exceeds  the  assessment,  the  city  is  entitled  to  have  the  balances 
each  way  aggregated  and  set  off,  the  one  against  the  other. 

The  other  question  is,  whether  the  scheme  of  the  statute  for  ascertaining  and 
providing  compensation  to  the  land-owners,  satisfies  the  constitutional  provision 
and  guaranty  tliat  private  property  shall  not  be  taken  for  public  use  without  just 
compensation  (Const.,  art.  1,  §  6).  The  general  scheme  of  street  openings  in 
the  city  of  Brooklyn  seems  to  contemplate  that  assessments  for  benefits  upon  resi- 
dues of  lots,  part  of  which  are  taken  for  the  improvement,  shall  be  applied  to 
reduce  and  limit  the  awards  for  the  parts  taken,  and  that  the  liability  of  the  city 
to  pay  awards  to  the  land-owner  in  such  cases  shall  be  limited  to  the  excess  of 
award  over  assessment,  but  that  in  ascertaining  such  liability  each  lot  or  parcel  is 
to  be  separately  considered,  so  that  an  assessment  on  one  lot,  will  not  reduce  an 
award  in  respect  to  another  lot,  although  both  lots  may  be  owned  by  the  same 
person.  By  the  charter  of  1854  (Laws  of  1854,  chap.  884),  power  was  conferred 
on  the  common  council  to  cause  streets  and  avenues  to  be  opened,  under  certain 
limitations,  and  to  fix  a  district  of  assessment.  The  act  provided  for  the  appoint- 
ment of  Commissioners  of  Estimate  and  assessment,  ana  it  was  made  their  duty 
to  ascertain  the  damages  for  land  taken,  and  to  assess  the  expenses  of  the  improve- 
ment upon  the  land  eoibraced  in  the  district  of  assessment,  according  to  benefit 
(tit.  4,  §§  8,  6).  The  commissioners  were  required  to  designate  in  their  report 
the  pieces  of  land  required  to  be  taken,  by  the  map  number,  and  any  residues; 
the  pieces  assessed  for  benefits,  the  names  of  the  persons  interested  in  the  prop- 
erty taken  or  assessed ;  the  awards  made ;  the  amount  assessed  on  each  piece  of 
land,  and  the  balance  of  award  over  assessment,  or  of  assessment  over  award,  in 
each  case  (§  7).  In  case  part  only  of  the  land  of  any  person  should  be  taken, 
the  residue  was  subject  to  assessment  for  benefit  (§  9),  and  it  was  provided,  that 
when  only  a  part  was  required,  the  excess  of  damages  for  the  part  taken  over  the 
assessments  for  benefit  on  the  residue  *'  shall  be  assessed  and  be  a  lien  on  other 
lands  and  premises  according  to  the  estimated  benefit  to  be  derived  by  them  from 
the  improvements."  Upon  the  final  confirmation  of  the  report  of  the  commission- 
ers the  common  council  was  authorized  to  cause  the  improvement  to  be  made 
(§  15),  and  by  section  16  it  was  made  the  duty  of  the  comptroller  to  pay  to 
the  persons  to  whom  damages  were  awarded  in  the  report  of  the  commissioners 
the  amount  of  such  damages,  without  deduction  by  way  of  *'  fee  or  commissions." 
These  provisions  in  the  act  of  1854,  plainly  indicate  that  it  was  the  intention  that 
the  assessment  on  the  residue  of  a  lot,  for  benefit,  should  be  applied  by  the  com- 
missioners in  reduction  of  the  estimated  v-alue  of  the  part  taken,  and  that  the 
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award  to  be  paid  by  the  city  under  section  16  was  the  balance  remaining 
after  such  application.  It  was  to  accomplish  this  purpose  that  the  statute  required 
that  the  balances  to  be  received,  and  to  be  paid  respectively,  should  be  stated  by 
the  commissioners  in  the  r*iport.  Any  other  construction  would  leave  the  act  in- 
complete, since  by  the  tenth  section  it  is  only  the  excess  of  damages  which  is  to 
be  assessed,  and  is  made  a  lien  upon  the  lands  aud  premises. 

The  amendment  of  1862  (Laws  of  1862,  chap.  63)  separated  the  functions  of 
the  commissioners  of  estimate  and  assessment,  which,  as  has  been  seen,  under 
the  charter  of  1854  united  in  the  same  persons.  By  the  amendment  the  damages 
for  land  taken,  were  to  be  ascertained  by  commissioners,  and  the  assessment  was 
to  be  made  by  the  board  of  assessors  (§§  14,  17).  But  the  provision  for  ascer- 
taining and  stating  balances  was  preserved,  that  duty  being  devolved  upon  the 
assessors,  and  it  was  only  upon  confirmation  of  their  report  that  the  rights  of  land- 
owners to  awards  became  fixed.  There  was  no  departure  in  the  act  of  1868,  un- 
der which  the  proceedings  in  question  were  taken,  from  the  policy  of  the  charter 
acts,  that  awards  should  be  reduced  and  limited  by  assessments  on  residues. 
Under  the  act  of  1868,  both  awards  and  assessments  were  to  be  made  by  the  same 
commissioners,  as  under  the  charter  of  1854,  but  the  awards  were  to  precede  the 
assessment.  The  expense  of  the  improvement  was  to  be  determined  before  the 
assessment  should  be  made.  After  the  report  of  the  commissioners  estimating 
the  expense  of  the  improvement  and  the  damages  of  the  land-owners  had  been 
made  and  confirmed,  the  same  commissioners  were  then  to  proceed  to  make  the 
assessment,  and  in  making  their  assessment  and  report  the  provisions  of  the 
charter  acts  are  to  govern  when  not  inconsistent  with  the  act  of  1868.  The  form 
of  the  report,  including  the  stating  of  balances,  is  governed  by  the  charter  acts, 
and  the  same  policy  of  reducing  awards  by  assessments  is  by  force  of  the  sev- 
enth section  applied  to  proceedmgs  under  the  act  of  1868. 

It  is  insistea  by  the  counsel  for  the  plaintiflt,  and  it  is  conceded  by  the  counsel 
for  the  city  of  Brooklyn,  that  under  the  improvement  acts,  an  assessment  is  not  a 
personal  charge  against  the  owner  of  the  land,  and  is  enforceable  only  by  a  pro- 
ceeding in  rem  against  the  land  assessed.  The  exemption  of  the  owner  of  land 
from  personal  liability  for  an  assessment  does  not,  however,  conflict  with  the  policy 
of  charging  against  an  award,  an  assessment  against  a  residue.  An  assessment  for 
benefit  proceeds  on  the  assumption  that  the  land  assessed,  is  increased  in  value  by 
the  improvement,  and  the  extinguishment  of  the  award  in  whole  or  in  part  by 
the  assessment,  relieves  the  land  assessed  from  the  burden  of  the  assessment  In 
theory,  the  canceled  assessment  is  the  exact  equivalent  of  the  amount  by  which 
the  award  is  reduced. 

But  we  think  the  court  below  erred  in  aggregating  the  balances  of  awards  and 
the  balances  of  assessments,  and  offsetting  the  one  aggregate  against  the  other. 
The  lots  were  separately  valued  and  separately  assessed.  In  cases  where  the 
assessment  exceeds  the  award,  the  owner  may  prefer  that  t^e  land  should  be  sold 
for  the  assessment,  rather  than  pay  the  lien.  This  we  think  he  has  the  right  to  do. 
The  statute  only  contemplates  the  reduction  of  an  award  by  an  assessment,  when 
both  relate  to  the  same  lot,  and  the  balance  is  to  be  ascertained  and  struck  by  the 
commissioners  and  embodied  in  their  report.  The  plaintiff  was  not  personally 
bound  to  pay  the  assessments,  and  no  general  right  of  set-off  is  given  by  the  act, 
and  in  the  absence  of  a  statutory  provision  we  perceive  no  equity  upon  which  such 
right  can  rest.     See  Hatch  v.  The  Mayor^  82  N.  Y.  436. 

The  constitutional  objection  is  based  upon  the  claim  that  the  authority  given 
to  the  commissioners  of  assessment  by  the  act  of  1868,  to  reduce  the  award  for 
the  land  taken,  by  the  assessment  for  benefit  on  the  residue  of  the  same  lot  or 
parcel,  is  not  just  compensation  within  the  constitutional  requirement.  It  is  not 
claimed  that  actual  benefit  to  a  residue  of  land  owned  by  a  person  whose  land  has 
been  taken  in  part  for  a  local  improvement  may  not,  if  the  legislature  so  direct, 
be  set  off  against  the  value  of  the  land  taken,  and  the  money  payment  limited  to 
the  balance  of  the  award  remaining  after  such  application.  This  course  has  been 
sanctioned  by  a  uniform  course  of  legislative  and  judicial  precedent,  commencing 
at  an  early  period.  By  the  street  opening  act  relating  to  the  city  of  New  York, 
re-enacted  in  the  Revised  Laws  of  1818(2  R.  L.  408),  it  was  provided  (§  178),  that 
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the  commissioners  of  estimate  and  assessment  shall  proceed  to  make  a  just  and 
equitable  assessment  of  the  loss  or  damage  to  any  person  by  reason  of  the  taking 
of  land,  over  and  above  the  benefit  or  advantage,  or  of  the  benefit  and  advantage 
over  and  above  the  loss  and  damage,  and  that  the  commissioners  **  should  esti- 
mate and  report  the  excess  and  surplus  only  of  the  said  loss  and  damage  over  and 
above  the  value  of  said  benefit  and  advantage,  as  and  for  the  compensation  and 
recompense  to  such  owner  or  owners  for  his  loss  or  damage,  etc.,  and  for  relinquish- 
ing the  said  lands,"  etc.  The  validity  of  the  mode  of  compensation  provided  by 
this  act  was  considered  and  approved  in  the  case  of  lAvin^stmi  v.  The  Mayor^  etc., 
8  Wend.  85,  and  the  decision  in  that  case  has  been  frequently  approved.  People 
V.  May<yr,  etc.,  4  N.  Y.  435;  BeiUyr,  Williarru^urgh,  15  Barb.  225;  L.  L  R.  R,  Co. 
V.  Bermett^  10  Hun,  91.  The  principle  of  the  New  York  act,  has  been  incorporated 
into  very  many  of  the  acts  subsequently  passed,  authorizing  the  laying  out  and 
opening  of  streets  in  cities  and  villages. 

But  the  particular  point  of  objection  now  made,  is  that  the  statute  of  1868  does 
not  limit  the  reduction  of  the  award  by  the  actual  estimated  benefit  resulting 
from  the  improvement  to  the  lands  of  the  owner,  other  than  those  taken,  but 
that  under  the  scheme  of  the  statute,  the  assessment  for  benefit  may  exceed  the 
actual  intrinsic  benefit  to  the  land  assessed,  and  it  is  claimed  that  a  law  permit- 
ting an  award  to  be  reduced  by  the  deduction  of  suc!i  arbitraij  sum,  not  measured 
by  actual  benefit,  does  not  provide  just  compensation  within  the  purview  of  the 
Constitution.  The  facts  upon  which  the  argument  proceeds  may  be  briefly 
stated.  The  act  requires  the  commissioners  of  Prospect  park,  before  any  as- 
sessment is  made,  to  fix  a  district  of  assessment,  beyond  which,  the  act  declares, 
the  assessment  shall  not  extend  (§  5).  The  whole  expense  of  the  improvement 
is  to  be  estimated  by  the  commissioners  of  estimate  and  assessment,  including 
the  damage  to  the  land-owners  (§  16).  When  this  estimate  is  made  and  con- 
firmed, the  commissioners  of  estimate  and  assessment  are  then  required  to  assess 
the  amounts  so  ascertained  upon  the  lands  embraced  in  the  district  of  assess- 
ment which  they  deem  benefited  by  the  improvement,  and  as  they  shall  deem 
just  and  equitable.  (Id.) 

The  argument  is  that  under  this  plan  the  whole  expense  must  be  assessed  upon 
the  lands  embraced  in  the  assessment  district  fixed  by  the  park  commissioners, 
although  the  aggregate  benefit  to  such  lands  from  the  improvement  may  not  in 
fact,  or  in  the  judgment  of  the  commissioners  of  assessment,  equal  the  aggre- 
gate expense,  the  only  duty  resting  upon  the  commissioners  being  to  make  the 
assessment  relatively  equal  and  just  as  between  the  different  parcels  in  the  assess- 
ment district,  so,  as  is  claimed,  it  may  result  that  the  assessment  on  each 
parcel  may  exceed  the  actual  benefit  thereto.  It  is  insisted  that  the  reduction  of 
an  award  by  applying  thereon  an  assessment  not  measured  by  actual  benefit  is 
not  just  compensation.  • 

We  think  the  argument  fails  in  omitting  to  separate  the  two  powers  exercised 
by  the  legislature  in  forming  the  act  of  1868,  viz. :  the  power  of  taxation,  and 
the  right  of  eminent  domain.  The  constitutional  requirement  that  just  compen- 
sation shall  be  made  for  lands  taken  for  public  use  must  be  absolutely  performed, 
and  a  mere  colorable  compliance  will  not  satisfy  the  constitutional  guaranty. 
The  right  to  compensation  is  the  right  of  the  citizen  whose  land  is  taken, 
vrhich  the  legislature  can  neither  ignore  nor  deny.  The  power  of  taxation,  on 
the  other  hand,  is  vested  in  the  legislature  and  is  practically  absolute,  except  as 
restrained  by  constitutional  limitation.  The  power  of  taxation  being  legislative, 
all  the  incidents  are  within  the  control  of  the  legislature.  The  purposes  for 
which  a  tax  shall  be  levied  ;  the  extent  of  taxation ;  the  apportionment  of  the 
tax  ;  upon  what  property  or  class  of  persons  the  tax  shall  operate  ;  whether  the 
tax  shall  be  general  or  limited  to  a  particular  locality,  and  in  the  latter  case,  the 
fixing  of  a  district  of  assessment ;  the  method  of  collection,  and  whether  the  tax 
shall  be  a  charge  upon  both  person  and  property,  or  only  on  the  land,  are  matters 
within  the  discretion  of  the  legislature,  and  in  respect  to  which  its  determina- 
tion is  fina^  Livingston  v.  The  Mayor ^  supra;  People  v.  Brooklyn,  4  N.  Y.  419  ; 
Thomas  v.  Lelandy  24  Wend.  65  ;  Toicn  of  O  nil  ford  v.  Supervisors  of  Chenango^ 
13  N.  Y.  143  ;  In  re  Church,  92  id.  1. 
VoL.1  .—  20 
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There  is  no  constitutional  guaranty  that  taxation  shall  be  just  and  equal, 
although  a  law  plainly  departing  from  the  principle  of  equality  in  the  distribution 
of  public  burdens  would  be  justly  obnoxious  as  contrary  to  natural  equity  and  as 
practical  confiscation,  but  the  remedy  must  ordinarily  be  found  in  an  appeal  to  the 
justice  of  the  legislature. 

The  principle  of  local  assessments  for  public  municipal  improvements  has  been 
recognized  and  applied  during  the  whole  history  of  the  State,  although  its  absolute 
justice  has  been  sometimes  questioned.  The  legislature  may  itself  fix  a  district  of 
assessment,  or  the  power  may  be  delegated  by  the  supreme  legislative  body  to  the 
authorities  of  subordinate  political  and  municipal  divisions  or  other  oflScial 
agencies,  as  may  also  the  incidents  of  the  power,  such  as  the  apportionment  and 
distribution  of  the  tax  as  between  persons  and  property  upon  which  it  is  laid. 

The  learned  counsel  for  the  intervenors  is  compelled  to  admit  that  the  legbla- 
ture  may  distribute  the  burdens  of  public  improvements  on  its  own  notions  of 
policy,  its  own  sense  of  justice,  and  its  own  assumptions  of  benefit. 

The  imposition  of  local  assessments  for  benefits  is  an  exercise  of  the  taxing 
power,  People  v.  Brooklyn^  supra ;  Matter  of  Van  Antwerp,  56  N.  Y.  261 ;  Litek- 
field  V.  Vemony  41  id.  123,  and  it  is  clear  that  the  legislature  may  in  its  dis- 
cretion make  assessments  a  personal  charge  against  the  owners  of  the  land  assessed, 
and  impose  upon  them  the  duty  of  payment.  The  assessment  district,  under  the 
act  of  1868,  was  fixed  by  the  park  commissioners  under  its  authority,  and,  although 
the  act  does  not  in  terms  require  them  to  include  therein  all  the  property  which  in 
their  judgment  would  be  specially  benefited  by  the  improvement,  this  is  the  fair 
intendment.  In  executing  this  authority,  the  commissioners  may  have  erred  in 
judgment,  as  the  legislature  might  have  done,  if  it  had  itself  defined  the  district  of 
assessment.  But  the  judgment  of  the  commissioners  was  final,  unless  it  was  sub- 
ject to  revision  in  a  direct  proceeding  upon  review  as  to  which  it  is  not  necessary 
to  inquire. 

The  assessments  imposed  upon  the.  lands  of  the  plaintiff^s  grantor  was,  as  has 
been  said,  a  tax,  and  represented  the  proportion  of  the  aggregate  sum  which,  in 
the  judgment  of  the  commissioners  exercising  by  delegation  the  power  to  dis- 
tribute the  tax,  should  be  charged  upon  the  several  parcels  as  their  respective  con- 
tributions to  the  aggregate  expense.  Assuming  that  the  charge  exceeded  the 
benefit,  it  was,  nevertheless,  made  under  the  authority  and  direction  of  the  legis- 
lature in  the  exercise  of  an  undoubted  legislative  power,  and  it  cannot  be  invali- 
dated by  proof  that  the  charge  was  unjust  or  unequal,  or  even  arbitrary. 

Bringing  together  then,  the  two  proceedings  under  the  act  of  1868,  we  are  of 
opinion  that  there  is  no  constitutional  objection  to  a  legislative  decision  setting 
oS.  against  an  award  made  to  an  individual  for  lands  taken  for  public  use,  an  as- 
sessment for  benefit  against  his  other  lands,  made  in  the  same  proceeding.  The 
act  provides  in  the  fii-st  instance  for  the  ascertainment,  throu<?h  constitutional 
commissioners,  of  the  full  value  of  the  land  taken.  It  next  provides  for  the  assess- 
ment by  the  same  commissioners,  acting  as  representatives  of  the  taxing  power, 
of  the  whole  expense  of  the  improvement  up(Mi  a  limited  district,  defined  by  the 
commissioners,  of  Prospect  park.  There  can  be  no  doubt  that  the  assessment 
when  made  became  a  valid  charge  on  the  lands  assessed.  It  was  competent  for 
the  legislature  to  have  made  the  owners  personally  liable  for  the  assessment.  It 
does  not  adopt  this  general  policy.  But  in  respect  to  the  owners  of  lands  taken, 
and  also  of  lands  assessed,  it  declared  in  substance  that  the  claim  for  compensa- 
tion ascertained  in  the  mode  defined  by  the  Constitution  should  be  satisfied  in 
whole  or  pro  t^into  by  the  satisfaction,  in  the  manner  pointed  out  by  the  statute, 
of  a  valid  and  legal  charge  for  benefit  imposed  upon  his  other  lands.  This,  we 
think,  was  just  compensation  within  the  principle  of  Livingston  v.  The  Ma^<fr, 
supra,  rfnd  the  cases  following  it.  If  there  is  any  departure  from  sound  principle 
in  the  method  of  adjusting  compensation  in  the  act  of  1868,  it  is  sanctioned  by  a 
long  line  of  legislative  and  judicial  precedents,  which  the  court  are  not  at  liberty 
to  disregard. 

There  are  no  other  questions  which  require  particular  notice.        ^ 

The  result  is,  that  the  judgment  must  be  reversed  for  the  error  of  the  court  be- 
low in  aggregating  the  balances  and  setting  ojff  the  one  aggregate  against  the 
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other.     The  subtractions  in  the  copy  of  the  tabulated  report  as  printed  seem  in 
some  respects  to  be  inaccurate.    Upon  a  new  trial^  the  parties  will  have  an  oppor- 
tunity to  correct  any  amendable  error  in  the  computation. 
All  concur,  except  Miller  and  Daitforth,  JJ.,  not  voting. 


SiPPLE  c.  State  of  New  York. 
June  9,  1885. 

Neqliobncb  —  Claim  aoainst  State  —  Board  of  Claims  —  Evidence. 

By  the  act,  chapter  821,  Laws  of  1888,  giving  authority  to  the  board  of  claims  to 
hear  and  determine  all  claims  against  the  State  for  damages  sustained  from  the  canals  or 
their  use  and  management,  the  State  assumed  the  same  measure  of  liability  incurred  by 
individuals  engaged  in  similar  enterprises,  and  is  liable  for  damages  resulting  from  the 
nejrligence  of  a  lock-tender  in  the  management  of  the  lock. 

The  court  is  not  bound  to  give  implicit  credit  to  the  testimony  of  a  witness,  even  in  the 
absence  of  affirmative  evidence  contradicting  him,  when  it  appears  that  he  has  a  personal 
motive  to  misstate  the  facts.* 

D.  (yBrien^  attorney-general,  for  appellant.      W,  H,  Bowman,  for  respondent. 

Ruger,  C.  J.  It  must  be  conceded  that  the  State  can  be  made  liable  for  in- 
juries arising  from  the  negligence  of  its  agents  or  servants  only  by  force  of  some 
positive  statute  assuming  such  liability.  LeicU  v.  The  State^  96  N.  Y.  71.  It 
is  claimed  by  the  respondent  that  such  an  assumption  has  been  made  by  section 
1,  chapter  821,  Laws  of  1883.  This  gives  authority  to  the  board  of  claims  **  to 
hear  and  determine  all  claims  against  the  State,  of  any  and  all  persons  and  cor- 
porations for  damages  alleged  to  have  been  sustained  by  them  from  the  canals,  or 
from  their  use  and  management,  or  resulting  or  arising  from  the  negligence  or 
conduct  of  any  officer  of  the  State  having  charge  thereof,  or  resulting  or  arising 
from  any  accident  or  other  matter  or  thing  connected  with  the  canals.  But  no 
award  shall  be  made  unless  the  facts  proved  shall  make  out  a  case  which  would 
create  a  legal  liability  against  the  State  were  the  same  established  against  an  in- 
dividual or  corporation." 

It  is  contended  by  the  attorney -general  that  this  act  should  be  so  construed 
as  to  exempt  the  State  from  any  liability  occurring  through  its  management  of 
the  canals,  except  that  arising  from  the  negligence  of  some  person  described  by 
law,  as  an  officer  of  the  State.  We  think  such  a  construction  is  uncalled  for 
either  by  the  letter  or  spirit  of  the  statute.  Its  plain  reading  makes  the  negli- 
gence of  a  State  officer  but  one  of  the  alternatives  upon  which  the  liability  de- 
pends. Thus  the  State  assumes  liability  for  damages  arising  from  the  use  and 
management  of  the  canals,  or  from  the  negligence  or  conduct  of  its  officers  hav- 
ing charge  thereof,  or  from  any  accident  **or  other  matter  or  thing  connected  " 
with  them.  It  is  not  essential  to  a  recovery  under  the  act  that  the  damages 
should  be  caused  by  the  negligence  of  such  an  officer;  but,  if  the  same  were 
occasioned  by  **  any  accident  or  other  matter  connected  with  the  canals,"  or  from 
"  their  use  or  management,"  no  matter  what  the  immediate  cause  may  be,  its  express 
terms  authorize  an  award ;  provided,  under  similar  circumstances,  the  law  would  ad- 
judge a  liability  against  an  individual  or  corporation.  The  act  was  conceived  in  the 
plainest  principles  of  justice,  and  was  intended  to  afford  a  substantial  and  not  a 
aelusive  remedy  to  parties  who  might  be  injured  by  the  careless  and  negligent  con- 
duct of  those  who  were  intrusted  by  the  State  with  the  execution  of  its  work.  The 
canal  was  a  State  enterprise  and  was  managed  and  controlled  by  its  servants,  and 
reason  and  justice  require,  when  it  engages  in  public  enterprises  from  which  a 
revenue  is  expected  to  be  derived,  and  in  the  prosecution  of  which  private  prop- 
erty is  required  to  be  taken,  and  individual  interests  jeopardized,  that  it  should 
compensate  those  whose  property  rights  are  thereby  invaded.  The  object  in  view 
was  the  protection  of  the  citizen,  and  not  the  exemption  from  liability  of  the 
State ;  and  it  is  quite  evident  that  the  State  thereby  intended  to  assume,  with  refer- 
ence to  the  management  of  the  canals,  the  same  measure  of  liability  incurred  by 
individuals  and  corporations  engaged  in  similar  enterprises,  and  to  afford  to  par- 

♦85  N.  Y.  877;  2  Abb.  N.  C,  239;  36  N.  J.  Eq.  183. 
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ties  injured,  the  same  redress  which  they  would  have  against  such  individuals  and 
corporations  for  similar  injuries.  The  use  of  the  terms  "the  negligence  or  con- 
duct of  any  officer  of  the  State  having  charge  thereof  "  wore  obviously  descrip- 
tive, and  intended  to  embrace  all  those  persons  in  the  employ  of  the  State  in- 
trusted with  the  perfornuince  of  duties  relating  to  the  canals,  and  from  a  neglect 
or  omission  to  perform  which,  damages  might  occur  to  individuals.  It  is  unreason- 
able to  suppose  that  the  State  intended  to  confine  its  liability  to  cases  arising 
from  the  negligence  of  those  officers  having  the  duty  of  general  supervision  only 
to  perform,  and  deny  relief  in  cases  where  damages  arose  from  the  neglect  of  others 
having  practical  control  of  its  operations.  It  is  unquestionably  the  duty  of 
all  State  officers  to  scrutinize  closely  the  authority  under  which  claims  are  made 
upon  the  public  treasury,  and  defeat  such  as  are  not  clearly  warranted  by  law,  but 
it  is  unbecoming  the  dignity  and  honor  of  a  great  State  to  attempt  to  evade  the 
fulfilment  of  its  obligations  according  to  their  spirit  and  meaning,  or  to  stint  the 
payment  of  a  proposed  indemnity  by  a  constrained  or  illiberal  construction  of  ^e 
language  in  which  its  promise  is  framed.  The  act  is  broad  and  comprehensive  in 
its  language,  and  should  be  construed  in  the  spirit  which  inspired  its  enactment. 

The  only  inquiry  under  it,  therefore,  is  whether  the  claimant  made  out  such  a 
case  by  evidence,  as  entitled  him,  if  it  had  been  proved  against  an  individual  or 
corporation,  to  have  recovered  against  them.  The  proof  shows  that  the  injury 
occurred  in  consequence  of  the  opening  of  the  paddle  gates  to  lock  No.  65  on  the 
canal  between  the  hours  of  half-past  twelve  and  two  on  the  night  of  December 
5th  and  6th,  1883,  whereby  a  large  quantity  of  water  was  let  into  the  lower  level 
of  the  canal,  its  banks  were  breached,  and  the  premises  of  the  claimant  adjacent 
were  overflowed  and  greatly  damaged. 

It  is  not  claimed  by  either  party  to  this  controversy  that  these  paddles  could 
have  been  opened  by  accident  or  without  human  agency,  and  the  inference  is  un- 
avoidable that  they  were  intentionally  or  inad  vertently  leftopen  either  by  the 
tender  in  charge  of  the  locks,  or  by  some  third  persons. 

It  is  contended  that  the  board  of  claims  are  legaljy  bound,  in  the  absence  of 
affirmative  evidence  showing  the  actual  offender,  to  find  the  latter  to  be  the 
guilty  parties  by  reason  of  the  evidence  of  the  lock-(ender,  that  he  closed  these 
paddles  at  half- past  twelve  o'clock  and  did  not  again  open  them. 

We  do  not  think  this  is  so.  This  witness  was  not  disinterested,  and  the  trial 
court  might  well  have  regarded  his  evidence  on  that  point  with  suspicion  and 
incredulity.  He  had  been  charged  in  a  criminal  prosecution,  with  liability  for 
the  mischief  occasioned  by  the  act  in  question,  and  although  discharged  from 
that  accusation,  still  remained  liable  to  a  civil  action  for  damages,  and  to  prose- 
cution for  felony  under  section  479  of  the  Penal  Code,  and  to  other  punishment 
under  section  480.  lie  was,  therefore,  influenced  by  the  most  serious  considera- 
tions, not  only  to  repel  the  imputation  of  neglect  as  against  himself,  but  to  throw 
the  suspicion  of  guilt  upon  others.  Under  the  circumstances  surrounding  this 
man,  the  trial  court  was  under  no  legal  obligation  to  give  implicit  credit  to  his 
testimony.  Wol/ahrt  v.  Berl^er,  92  N.  Y.  490;  Elwood  v.  W.  U.  Tel  Co.,  45  id. 
549.  So  far  as  the  proof  shows,  he  was  the  only  person  known  to  have  had  any 
thing  to  do  with  these  paddles  on  the  night  in  question ;  and  from  the  shortness 
of  time  elapsing  between  the  hour  when  he  left  the  lock  and  the  appearance  of 
the  flood  in  the  surrounding  country,  it  is  not  an  unnatural  or  an  improbable 
inference  that  the  opening  of  the  paddles  w^  synchronous  with  the  time  of  the 
departure  of  the  lock-tender. 

The  trial  court  found  upon  the  evidence  "  that  the  break  was  the  result  of  want 
of  proper  care  on  the  part  of  the  lock-tender  in  charge  of  said  lock  No.  65,  and  in 
leaving  said  lock  without  any  one  in  charge  thereof."  We  think  it  authorized  such 
a  finding.  It  was  supportable  not  only  upon  the  theory  suggested,  but  also  upon 
the  ground  of  an  omission  to  perform  a  duty  enjoined  upon  them  by  the  instruc- 
tions under  which  they  were  acting,  and  which  duty  the  exercise  of  reasonable 
care  and  prudence  in  the  management  of  the  canals  enjoined  upon  the  master. 
The  gates  in  question  opened  into  a  level  of  only  half  a  mile  in  length,  constructed 
upon  an  embankment  overlooking  a  large  stretch  of  country,  and  where  a  breach 
in  the  bank  was  liable  to  occur  and  occasion  great  damage. 
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It  was  competent  for  the  trial  court  to  find  that  the  exercise  of  reasonable  care 
required  a  constant  watch  ivpon  these  levels  during  the  period  of  their  use  for 
purposes  of  navigation,  and  that  an  omission  to  keep  such  watch  was  an  act  of 
negligence.  The  evidence  showed  that  it  was  the  custom  of  the  State  to  keep 
lock-tenders  on  guard  at  all  times  during  the  season  of  navigation,  at  the  lock  in 
questicm,  to  assist  boats  in  passing  through,  and  to  legulate  tlie  height  of  water  in 
the  level  below;  that  during  that  time  these  paddles,  when  not  raised,  were  pulled 
back  and  fastened  with  a  ring  or  pin,  but  upon  the  close  of  navigation  and  re- 
moval of  the  lock-tenders,  they  were  always  securely  locked,  so  as  to  be  immov- 
able without  the  possession  of  a  key,  or  the  use  of  force  and  violence  upon  the 
locks. 

The  evidence  further  shows  that  on  the  night  in  question  the  only  lock-tender 
on  duty  left  the  locks  at  midnight,  leaving  the  paddles  unlocked  and  the  premises 
unguarded.  The  canals  had  been  officially  ordered  to  be  closed  on  the  7th  of 
December,  and  they  were  actually  frozen  over  at  the  time  in  question. 

It  is  claimed  by  the  appellant  that  the  lock-tenders  were  justified  in  leaving 
the  locks  unguarded  on  account  of  the  proximity  of  time  for  closing  navigation 
and  the  unnavigable  condition  of  the  canal.  Perhaps  that  is  so,  but  if  they  had 
any  right  to  act  on  the  assumption  that  the  canals  were  in  fact  closed,  did  not  the 
same  assumption  impose  upon  them  the  duty  of  taking  those  precautions  which 
were  customary  at  the  close  of  navigation?  If  they  are  to  be  believed,  these  dam- 
ages occurred  either  in  consequence  of  their  neglect  to  lock  the  paddles,  or  be- 
cause they  neglected  the  duty  of  remaining  on  guard  through  the  night  and  until 
the  close  of  navigation.  Their  duty  required  them  to  guard  the  loc^  during  the 
season  of  navigation  and  until  the  paddles  were  locked  by  the  proper  authonties. 
This  duty  did  not  cease  with  the  running  of  boats,  but  it  continuea  so  long  as  the 
presence  of  water  in  the  canal  required  its  effect  upon  the  respective  levels  to  be 
watched  and  provided  for.  This  duty  they  violated,  and  to  the  consequences  of 
such  violation  the  damages  are  directly  attributable. 

Under  such  circumstances^  a  master  would  certainly  be  responsible  for  the  act 
of  tie  servant.     Then  how  can  the  State  escape  from  it? 

As  between  individuals  the  doctrine  of  re«pondecU  sy/perior  applies  where  a  servant 
who  is  employed  to  perform  a  duty,  and  while  acting  within  the  scope  of  his  em- 
ployment, performs  it  so  carelessly  and  negligently  that  injuries  occur  to  another. 
It  was  in  this  case  the  specific  duty  intrusted  to  the  lock-tenders  in  question  to 
regulate  the  height  of  water  in  the  levels  adjoining  the  locks,  and  it  cannot  be 
questioned  but  that  if  they  had  been  in  the  employ  of  an  individual  having  the  canal 
in  charge  as  owner  that  he  would  have  been  liable  for  the  consequences  of  their 
neglect.  It  is  said  in  Shearman  and  Redfield  on  Negligence  (§  258)  that  **  the  ob- 
ligations of  a  canal  company  do  not  exist  in  favor  of  those  only  who  navigate  the 
canals;  or  for  whom  it  transports  persons  or  property.  It  owes  a  duty  to  the  pub- 
lic at  large  to  see  that  its  canals,  locks,  bridges  and  other  property  are  so  con- 
structed, maintained  and  managed  as  not  to  cause  injury  to  others." 

These  obligations,  we  think,  were  assumed  by  the  act  in  question  on  the  part  of 
the  State  toward  all  persons  affected  by  its  management  of  the  canals,  and  should 
govern  its  liability  in  this  case. 

The  award  of  the  board  of  claims  should  be  affirmed. 

All  concur,  except  Millbb,  J.,  who  reads  dissenting  opinion,  and  Danforth, 
J.,  who  concurs. 

Haight  u.  Mayor,  etc.,  of  New  York. 

June  9,  1886. 

TAZAnoN— AssBSSMBKT-RoLL — Wrono  Nami  Insbrtbd. 

Id  the  city  of  New  York  a  failure  to  insert  the  name  of  the  owner  of  real  estate  in  the 
assessment-roll,  or  inserting  the  name  of  one  who  is  not  the  owner,  does  not  inTilidate 
the  assessment,  but  simply  confines  its  enforcement  to  the  land  assessed. 

•    J.  A.  Daeenporty  for  appellant.    i>.  /.  Dean^  for  respondent. 

Rapallo,  J.  We  are  of  opinion  that  in  the  city  of  New  York  it  is  not  essential 
to  the  validity  of  a  tax  upon  land,  that  the  name  of  the  owner  should  be  inserted 
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in  the  assessment  list.  The  tax  may  be  assessed  directly  upon  the  land,  properly 
describing  it,  and  the  only  effect  of  omitting  to  insert  the  name  of  the  owner,  or 
of  inserting  the  name  of  one  who  is  not  the  owner,  is  to  deprive  the  city  of  the 
right  to  collect  the  tax  from  the  owner  personally  or  by  distress  of  goods  and 
chattels,  etc.,  and  to  confine  its  remedy  for  the  collection  of  the  tax  to  the  en- 
forcement of  its  lien  therefor  upon  the  laad  assessed.  In  this  respect  the  system 
of  taxation  upon  land  in  the  city  of  New  York  differs  from  that  provided  in  the 
Revised  Statutes  for  other  parts  of  tho  State.  The  general  provisions  in  regard  to 
taxation  require  that  the  taxable  inhabitants  of  each  town  be  assessed  in  the  same 
assessment-roll  or  list  in  respect  to  both  their  real  and  personal  estate,  though  the 
assessments  are  to  be  made  in  separate  columns  (R.  S.,  art.  2,  tit.  2,  chap.  18, 
part  2),  and  the  inhabitant  so  taxed  is  personally  liable,  not  only  for  the  taxes  im- 
posed upon  his  personal  estate,  but  also  for  those  upon  his  real  estate.  Taxes  on 
real  estate  thus  imposed,  besides  being  collectible  out  of  the  personal  property  of 
the  inhabitant  taxed,  constitute  a  lien  upon  the  land  for  which  he  has  been  taxed. 
Under  this  system  it  has  been  repeatedly  held  that  unless  land  is  assessed  to  the 
real  owner  or  occupant  by  his  name  the  tax  is  void. 

But  with  respect  to  the  city  of  New  York  a  different  system  has  been  estab- 
lished. Personal  taxes  are  separated  from  taxes  upon  lands,  and  are  placed  upon 
a  separate  list  or  roll,  alphabetically  arranged.  Laws  of  1867,  chap.  410,  §  5. 
With  respect  to  taxes  upon  land  it  is  expressly  provided  by  the  same  act  that  "  no 
tax  or  assessment  shall  be  void  in  consequence  of  the  name  of  the  rightful  owner 
or  owners  of  any  real  estate  in  said  city  not  being  inserted  in  the  assessment-rolls 
or  lists.  But  in  such  case  no  tax  shall  be  collected  except  from  the  real  estate  so 
assessed.*' 

This  provision  clearly  indicates  that  the  tax  is  to  be  imposed  upon  the  land,  and 
that  it  IS  immaterial  to  its  validity  that  the  owner^s  name  should  appear  upon  the 
list,  except  for  the  purpose  of  imposing  upon  him  a  personal  liability  for  the  tax. 
The  insertion  of  the  word  '*  rightful "  does  not  affect  the  sense  of  the  provision. 
There  would  be  no  utility  in  inserting  the  name  of  any  one  but  the  rightful  owner, 
and  it  cannot  be  supposed  that  the  insertion  of  a  name  other  than  that  of  the  real 
owner  was  intended  to  be  required.  Such  a  course  could  tend  only  to  mislead 
and  would  serve  no  useful  purpose. 

In  the  present  case  the  name  inserted  in  the  list  opposite  the  description  of  the 
property  was  **  est.  R.  K.  Haight."  This  was  not  the  name  of  any  person,  and 
the  assessment  in  this  form  could  not  authorize  the  collection  of  the  tax  from  the 
personal  property  of  any  individual.  Still  it  was  a  legitimate  element  in  the 
description  of  the  property  and  no  one  could  have  been  misled  by  its  use. 

The  judgment  should  be  affirmed. 

All  concur. 


People,  ex  rel.  Short  v.  Bacon,  Sheriff. 
June  9,  1885. 

FORECLOSURB  —  JUDGMENT  LiBN  —  EQUITr  OF   RbDKMPTION  —  ASSIGNMENT. 

A  conreyance  under  the  foreclosure  of  a  mortgage  is  a  complete  bar  to  the  lien  of  » 
judgment  creditor  acquired  subsequent  to  the  mortgage ;  and  such  judgment  creditor  who 
IS  made  a  party  to  the  foreclosure  proceedings  afterward,  has  no  right  in  the  equity  of 
redemption. 

A  general  assignment  vests  the  whole  of  the  assignor's  estate  in  the  assignee,  subject 
only  to  the  execution  of  the  trust ;  and  no  title  or  interest  remains  in  the  assignor  to  which 
the  lien  of  a  subsequent  judgment  can  attach.* 

The  relators  sought  by  mandamus  to  compel  the  sheriff  of  Ontario  county  to 
treat  with  them  as  judgment  creditors  of  one  George  M.  Spring,  and  as  such,  en- 
titled to  redeem  certain  lands  theretofore  owned  by  him,  and  known  as  lot  five  in 
East  Bloomfield,  Ontario  county.  They  failed,  because  in  the  opinion  of  the  court 
their  judgment  was  not  a  lien  upon  the  premises. 

The  facts  are  not  disputed  and  in  substance,  as  related  by  the  trial  judge,  are: 
PirsL  That  Spring  became  the  owner  of  the  lands  in   question  on  the  lUh  of 
April,  1872. 

*  Childs  V.  Kendall,  SO  Hun,  227.—  Ed. 
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Seeond.  On  the  25th  of  August,  1876,  one  Mark  W.  Powell  recovered  a  judgment 
in  the  supreme  court  of  this  State,  against  the  said  George  M.  Spring,  for  the  sum 
of  $338.75,  damages  and  costs,  which  judgment  was  docketed  in  the  clerk's  office  of 
Ontario  county,  on  the  29th  of  September,  1876;  on  the  4th  of  October,  1880, 
execution  was  issued  upon  the  judgment,  to  the  sheriff  of  Ontario  county,  who  by 
virtue  thereof,  on  the  20th  of  November,  1880,  sold  the  premises  in  question  to  the 
judgment  creditor,  Powell,  for  the  sum  of  $340.50,  and  the  usual  certificate  was 
executed,  filed  and  recorded,  and  on  the  22dof  November,  1880,  the  execution  was 
indorsed,  satisfied  and  filed. 

Third,  On  the  6th  of  October,  1876,  he  mortgaged  them  to  one  Benjamin  D. 
Spring,  and  the  mortgage  was  then  duly  recorded. 

Fourth,  He  was  then  insolvent  and  afterward,  but  on  the  same  day,  made  a 
general  assignment  of  all  his  property  for  the  benefit  of  his  creditors  to  one  Gallup. 

Fyth.  On  the  23d  of  November,  1876,  the  relators  recovered  a  judgment  in  the 
supreme  court  against  the  said  George  M.  Spring  for  the  sura  of  $013.94,  damages 
and  costs,  which  was  docketed  in  the  Ontario  county  clerk's  office  on  that  day. 

Sixth,  Afterward  the  mortgage  above  referred  to,  was  foreclosed,  the  relators 
being  made  parties  defendant  in  the  action.  Judgment  of  foreclosure  and  sale 
was  obtained  on  the  80th  of  April,  1879,  and  the  premises  duly  sold  by  virtue 
thereof  on  the  25th  of  August,  1881,  to  Benjamin  D.  Spring  for  less  than  the 
amount  of  the  mortgage,  and  he  thereupon  received  a  deed  of  said  premises  and 
still  retains  the  title  thereto. 

Seventh.  On  the  20th  of  February,  1882,  the  relators  tendered  the  amount  of  the 
Powell  judgment,  with  interest  thereon,  to  the  sheriff  of  Ontario  county,  and 
demanded  a  deed  of  the  premises,  which  was  refused,  and  the  sum  tendered  was 
afterward  deposited  in  bank. 

T.  M,  Howell^  for  appellants.     W,  II,  Adams,  for  respondent. 

Danfortti,  J.  It  is  impossible  to  find  any  error  in  the  decision  which  followed 
these  findings.  The  effect  of  a  judgment  at  law,  and  the  right  of  a  judgment 
creditor  are  defined  by  statute,  and  the  learned  counsel  for  the  appellant  shows 
no  provision  upon  which  his  claim  can  stand. 

Fird.  The  foreclosure ;  the  relator's  lien  or  right,  whatever  it  may  have  been, 
upon  the  land  or  interest  of  the  mortgagee  or  judgment  debtor,  was  subsequent 
to  the  mortgage.  Spring  v.  Short,  90  N.  Y.  538.  They  were  parties  to  tlie  fore- 
closure, and  the  conveyance  in  pursuance  of  it  was  an  entire  bar  against  them  as 
well  as  against  the  mortgagor.  Neither  could  after  that  have  any  right  or  interest 
in  the  equity  redemption.  If  the  sale  had  produced  a  surplus,  a  different  question 
would  have  been  presented,  and  the  case  cited  by  the  learned  counsel  for  the 
appellants.  Fliess  v.  Buckley^  90  N.  Y.  291,  would  be  authority  for  upholding  a  lien 
upon  it,  provided  one  had  previously  existed  upon  the  land. 

On  the  other  hand,  if  the  relators,  as  they  claim,  were  not  proper  parties  to  the 
foreclosure,  it  was  because  the  assignment  had  transferred  the  title  from  the 
debtor  to  his  assignee  before  the  recovery  of  their  judgment.  Spring  v.  Short, 
supra. 

Second.  The  assignment.  It  created  a  trust  for  the  benefit  of  creditors  of  the 
assignor  and  not  only  in  terms,  but  by  force  of  the  statute,  vested  the  whole  estate 
in  the  assignee  in  law  and  in  equity,  subject  only  to  the  execution  of  the  trust. 
1  R.  S.,  part  2,  chap.  1,  art.  2,  §§  55-60.  The  assignor,  however,  might  have 
declared  to  whom  the  lands  to  which  the  trust  related,  should  belong  in  the  event 
of  its  termination,  and  subject  to  its  execution,  he  might  have  granted  or  devised 
it.  Id.,  §  61.  But  no  title  or  interest  remained  in  him,  and  consequently  there 
was  nothing  to  which  the*lien  of  a  judgment  could  attach.  Briggs  v.  Palmer,  20 
Barb.  392  ;  BHggs  v.  Davis,  20  N.  Y.  15  ;  LeonardsvUle  Bank  v.  Willard,  25  id. 
574  ;  Man^in  v.  SmUh,  46  id.  571. 

It  does  not  follow,  however,  that  the  assignor  could  not  discharge  the  trusts  by 
payment  of  the  debts  before  sale  of  the  assignee,  or  become  entitled  to  the  resi- 
due remaining  unsold  after  the  debts  were  discharged,  Wintringham  v.  Lafoy, 
7  Cow.  735  ;  Briggs  v.  Davis,  svpra,  and  the  contention  of  the  learned  counsel  for 
the  appellant  seems  to  be,  that  there  was  therefore,  a  reversionary  interest  in  the 


Digitized  byCjOOQlC 


160*  Thb  Eastern  Repoetee.  [N.  Y. 

assignor  upon  which  the  relator's  j advent  might  attach.  This,  however,  is 
going  too  far.  The  right  which  an  assignor  might  exercise  for  these  purposes  is 
merely  an  equitable  one,  and  in  no  sense  impairs  or  diminishes  the  estate  of  the 
assignee,  which  remains  perfect  and  exclusive  until  the  purposes  of  the  trust  have 
in  fact  been  accomplished. 

Nor  are  we  able  to  see  that  the  omission  of  the  judgment  debtor  or  bis  assignee 
to  redeem  from  the  sale  under  the  Powell  judgment  gave  to  the  relators  any  ad- 
ditional right,  or  to  their  judgment  any  new  virtue.  The  debtor's  right  did  not 
pass  to  them  Nor  did  the  failure  of  his  assignee  to  redeem  make  their  judg- 
ment a  lien  upon  the  land ;  and  without  that,  they  could  not  as  judgment  creditors 
acquire  the  interest  of  the  purchaser  at  the  sheriff's  sale  under  the  prior  judgment. 
2  R.  3.  371,  §  51.  That  omission  and  failure  had  no  other  consequence  than  to 
let  in  for  the  purpose  of  redemption  a  creditor,  who,  by  decree,  judgment  or 
mortgage,  had  a  lien  or  charge  upon  the  premises  so  sold.  The  relator's  judg- 
ment was  not  of  that  character.  The  argument  in  their  behalf  has  been  carefully 
considered,  but  we  find  no  reason  in  it,  or  in  the  cases  cited  by  their  counsel,  to 
create  a  doubt  as  to  the  correctness  of  the  judgment  appealed  from,  nor  necessity 
to  add  more  to  the  opinion  of  the  learned  court  directing  it. 

We  think  the  judgment  should  be  affirmed. 

All  concur. 


The  Town  op  Ontario  v.  Hill  and  others. 
June  9,  1885. 

Town  Bonds  —  Validity  of  —  Liability  op  Commissioners. 

Bonds  issued  by  a  town  for  the  construction  of  a  railroad  under  an  act  authorizing  the 
same,  upon  consent  being  obtained  of  a  majority  of  the  tax  payers,  are  roid  unless  such 
consent  baa  actually  been  given.  Tbe  affidavits  of  the  assessors  certifying  that  such  con- 
sent had  been  obtained,  and  upon  which  the  bonds  were  authorized  to  be  issued,  are  not 
conclusive  as  against  the  town,  and  in  an  action  brought  upon  the  bonds  tbe  town  may 
show  that  consent  of  a  majority  of  the  tax  payers  had  not  been  given.* 

But  no  action  will  lie  on  hehalf  of  the  town  against  tbe  commissioners  for  damages  sus* 
tained  by  the  wrongful  issuing  of  the  bonds.  The  verified  certificate  of  the  assessors, 
made  in  conformity  with  the  act,  is  a  justification  of  and  protection  to  the  commis- 
sioners, acting  in  good  faith,  in  issuing  the  bonds. 

This  action  was  brought  against  the  defendants  to  recover  damages  sustained 
by  the  plaintiff  by  reason  of  their  official  misconduct  as  railroad  commissioners, 
in  issuing  the  bonds  of  the  town  of  Ontario  to  the  amount  of  $85,000  in  aid  of 
the  construction  of  **  The  Lake  Ontario  Shore  railroad,*'  under  chapter  241  of  the 
Laws  of  1869.  The  defendants  were  appointed  commissioners  December  24,  1870. 
In  May,  1871,  they  subscribed  for  $85,000  of  the  stock  of  the  road  at  par,  and 
agreed  to  pay  therefor  in  the  bonds  of  the  town.  In  September,  1871,  they  issued 
$51,000  of  the  bonds,  and  $34,000  thereof  on  or  before  July,  1878.  Prior  to  the 
commencement  of  the  action  suits  had  been  brought  in  the  United  States  court 
in  favor  of  holders  of  bonds  issued  by  the  commissioners,  against  the  town  of 
Ontario,  and  judgment  recovered  thereon,  and  collected  of  the  town,  which  judg- 
ments, with  interest  thereon  to  the  time  of  the  trial  of  this  action,  amounted  to 
$17,710.05. 

The  second  section  of  the  act  of  1869  makes  it  lawful  for  commissioners  ap- 
pointed under  the  first  section  to  borrow  money  on  the  credit  of  the  town,  city,  or 
village,  not  exceeding  twenty  per  cent  of  the  assessed  valuation  of  its  property 
according  to  the  last  assessment-roll,  and  to  execute  bonds  therefor,  but  subject  to 
the  condition  and  prohibition  that  no  debt  shall  be  contracted  or  bonds  issued, 
until  the  written  consent  ''shall  first  have  been  obtained  of  persons  owning  more 
than  one-half  of  the  taxable  property  assessed  and  appearing  upon  the  last  assess- 
ment-roll of  such  town,  incorporated  village,  or  city,  and  a  majority  of  the  tax 
payers  as  appears  by  such  assessment-rolls  respectively,  and  which  fact  shall  be 
proved  by  the  affidavits  of  the  assessors,  or  a  majority  of  them,  of  such  towns,'' 

♦  8  Abb.  N.  Y.  Dig.  868,  par.  1027,  1084  and  notes ;  109  U.  S.  841 ;  98  N.  Y .  405 ;  1 8  Fed. 
Rep.  719;  19  id.  725;  110  V.  S.  162.— Ed. 
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etc.,  and  it  is  made  the  duty  of  the  assessors  to  make  such  affidavits.  The  section 
further  provides  that  when  the  consent  shall  have  been  obtained,  the  affidavit, 
consent  and  a  copy  of  the  assessment-roll  shall  be  filed,  and  that  the  same  shall 
be  evidence  of  the  facts  therein  contained  and  certified  in  any  court  of  the  State, 
and  before  any  judge  or  justice  thereof.  Prior  to  August  30,  1870,  the  defend- 
ants, acting  as  citizens,  and  having  at  that  time  no  omcial  relation  to  the  town, 
procured  consents  to  the  bonding  of  the  town  and  presented  them  on  that  day  to 
the  board  of  assessors,  and  the  assessors  thereupon  made  the  affidavit  provided 
for  in  section  2  of  the  act,  and  the  affidavit,  consent  and  assessment-rolls  were 
filed  as  provided  therein. 

In  August,  1871,  after  the  defendants  had  been  appointed  commissionei's  and 
after  they  had  subscribed  to  the  stock  of  the  railroad,  but  before  they  liad  issued 
the  bonds,  an  action  was  brought  by  two  tax  payers  of  the  town,  on  behalf  of 
themselves  and  others  against  these  defendants  as  railroad  commissioners,  and 
other  parties,  to  restrain  the  issuing  of  the  bonds,  and  in  the  complaint  which 
was  sworn  to.  it  was  charged  that  a  sufficient  number  of  consents  had  not  been 
obtained.  In  September,  1871,  the  suit  was  withdrawn  as  the  result  of  an  arrange- 
ment between  the  plaintiffs  therein  and  the  railroad  company  to  reduce  the  town 
subscription  to  the  stock  from  $107,000,^  as  originally  contemplated,  to  $85,000. 
The  question  whether  the  requisite  number  of  consents  to  issuing  the  bonds  had 
been  obtained  was  litigated  on  the  trial  of  the  present  action.  It  was  substan- 
tially conceded  that  the  requisite  amount  of  property  was  represented  by  the  con- 
senters.  But  upon  an  analysis  being  made  of  the  contents  of  the  assessment-roll, 
and  the  consents,  and  after  a  minute  and  careful  examination  instituted  by  witnesses^ 
and  after  going  through  a  process  of  addition  and  subtraction  in  respect  to  the 
names  on  the  assessment-roll,  and  a  deduction  from  the  consents  of  names  im- 
properly there,  it  was  made  to  appear  that  a  few  less  than  a  majority  of  the  tax 
payers  had  signed  the  consents.  The  official  misconduct  charged  in  the  complaint 
is  in  substance,  that  the  conunissioners  issued  the  bonds,  knowing  that  the  majority 
of  tax  payers  had  not  consented,  and  that  they  procured  the  assessor  to  make  the 
affidavit  by  false  representations  that  the  consents  contained  such  majority.  The 
trial  judge  directed  a  verdict  for  the  plaintiff  for  $17,710.35,  and  refused  to  sub- 
mit the  question  as  to  the  good  faith  of  the  defendants.  Other  facts  appear  in 
the  opinion. 

W.  F.  Cogswell,  for  appellant.     Chaa,  K  Roys,  for  respondent. 

AiTDREWS,  J.  The  question  of  the  invalidity  of  town  bonds  issued  under  cir- 
cumstances similar  to  those  in  this  case  is  not  an  open  one  in  this  State.  The  evi- 
dence, upon  a  careful  analysis,  discloses  that,  although  the  signatures  to  the 
consent  exceed  in  number  one-half  of  the  names  on  the  assessment-roll,  never- 
theless when  they  are  sifted,  and  only  such  names  are  counted  as  were  legally 
entitled  to  be  reckoned,  there  are  of  qualified  signers  something  less  than  a  ma- 
jority of  those  whose  names  are  upon  the  assessment-rolT  of  1869.  There  was  a 
failure,  therefore,  to  comply  with  the  fundamental  condition  of  the  bonding  acts, 
that  a  certain  proportion  of  tax  payers,  as  specified  in  the  particular  act,  should 
consent  to  the  bonding  before  a  debt  should  be  created  or  bonds  be  issued.  The 
act  of  1869  does  not  substitute  the  affidavit  of  the  assessors,  therein  provided  for, 
in  place  of  the  fact  of  consent,  or  make  it  conclusive  evidence  of  the  perform- 
ance of  the  condition.  The  town  bonding  acts  have  usually  contained  some  pro- 
vision for  a  verification  of  the  fa'ct  of  consent  by  the  affidavit  of  assessors  or  other 
persons. 

The  act,  chapter  375  of  the  Laws  of  1852,  which  came  under  the  consideration 
of  this  court  in  Starin  v.  The  Town  oj  Oenoa^  23  N.  Y.  440,  requires  that  the 
supervisor  and  commissioners  who,  under  that  act,  were  charged  with  the  duty  of 
obtaining  the  consent,  or  some  one  or  more  of  them,  should  make  an  affidavit,  to 
be  attached  to  the  consent  and  to  be  filed,  to  the  effect  that  the  persons  assenting 
comprised  two-thirds  of  the  resident  tax  payers  on  the  previous  assessment -roll, 
but  there  was  no  provision  makinj?  the  affidavit  evidence.  The  court  held  that  in 
an  action  on  this  bond  the  affidavit  was  not  com|>etent  evidence  of  the  fact  certi- 
fied, and  that  the  plaintiff  was  bound  to  prove  affirmatively  by  competent  com- 
mon-law evidence  that  the  required  number  of  tax  payers  had  consented. 
Vol.  L  — 21 
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The  act  of  1869,  under  which  the  bonds  in  this  case  were  issued,  is  broader 
thian  the  act  of  1862,  considered  in  the  Siarin  Case.  It  declares  that  the  fact 
that  the  requisite  consent  had  been  obtained  should  be  proved  by  the  affidavit  of 
the  assessors,  and  that  the  affidavit,  consent  and  a  copy  of  the  assessment-roU 
should  be  filed,  and  they  are  made  evidence  in  any  court,  or  before  any  judge,  of 
the  facts  therein  contained. 

A  similar  provision  in  the  act,  chapter  398  of  the  Laws  of  1866,  was  construed 
by  this  court.  Cagwin  v.  The  Town  of  Hancock,  84  N.  Y.  582.  The  action  in  that 
case  was  brought  against  the  town  to  recover  the  amount  of  interest  coupons  on 
town  bonds  issued  under  the  act,  which  the  plaintiff  had  purchased  for  full  value 
from  a  holder  of  bonds,  who  was  also  a  purchaser  for  value.  The  action  was 
defended  on  the  ground  that  the  requisite  number  of  tax  payers  had  not  consented 
to  the  bonding,  and  the  trial  court  sustained  the  defense.  The  judgment  was 
reversed  by  the  general  term  on  the  ground  that  the  affidavit  of  the  assessor 
made  in  conformity  with  the  terms  of  the  act,  before  the  bonds  were  issued,  was 
conclusive  of  the  fact  therein  stated,  in  favor  of  a  ho7Mjide\io\^&[ of  the  seenrities. 
This  court  reversed  the  judgment  of  the  general  term  and  affirmed  the  judgment 
of  the  trial  court  on  the  ground  that  by  the  true  construction  of  the  act  the  affi- 
davit was  made  prima  fade  evidence  only  of  the  fact  certified,  and  that  the 
defendant  was  not  precluded  thereby  from  showing  that  in  truth  and  fact  tlie 
requisite  consent  had  not  been  obtained,  and  further  that  there  could  be  no  lonfi 
fide  holding  of  bonds  issued  without  consent  in  fact,  which  would  preclude  the 
town  from  contesting  their  validity. 

These  cases,  considered  in  connection  with  the  proof  in  this  case,  establish 
the  proposition  that  the  bonds  issued  by  the  defendants  never  had  a  legal  incep- 
tion, and  were  void.  The  town  could  have  successfully  defended  against  them  m 
the  courts  of  the  State,  and  it  would  be  no  answer  to  the  defense  that  the  bonds 
were  held  by  purchasers  for  value  without  actual  notice  of  the  defect  in  the 
authority  of  the  commissioners.  The  town  has  been  compelled  to  pay  a  portion 
of  the  bonds,  pursuant  to  judgments  obtained  in  the  courts  of  the  United  States, 
in  opposition  to  the  rule  and  principle  established  in  the  courts  of  this  State. 
But  conceding,  as  we  must  upon  the  evidence,  that  the  bonds  were  issued  by 
the  defendant  without  authority,  in  the  sense  that  they  were  issued  without  the 
requisite  consent  having  in  fact  been  obtained,  so  as  to  make  them  valid  obliga- 
tions of  the  town,  it  does  not  follow  that  the  defendants,  in  issuing  the  bonds, 
were  guilty  of  official  misconduct.  The  second  section  of  the  act  of  1869  pre- 
scribes a  rule  of  conduct  and  judgment  for  the  government  of  the  commissioners 
in  determining  the  question  whether  the  requisite  consent  of  tax  payers,  in  num- 
ber and  in  respect  of  property,  has  been  obtained,  so  as  to  justify  them  in  per- 
forming the  executive  and  ministerial  act  of  executing  and  delivering  the  bonds. 
They,  of  course,  are  bound  to  act  in  good  faith  and  without  fraud,  but  so  acting, 
the  verified  certificate  of  the  assessors,  made  in  conformity  with  the  act,  is  a  com- 
plete justification  of  and  protection  to  them  in  issuing  the  bonds,  whatever  the 
abstract  truth  may  be,  and  whether  or  not  the  requisite  majority  of  taxpayers  have 
consented.  The  act  is  incapable  of  any  other  reasonable  construction.  The  commis- 
sioners are  authorized  to  issue  the  bonds  upon  the  consent  of  the  majority  of 
tax  payers,  representing  a  majority  of  the  taxable  property  appearing  on  the 
assessment-roll.  But  they  are  not  charged  with  the  duty  of  procuring  the  consent 
or  of  ascertaining  the  fact  of  consent  by  inquiry,  or  the  examination  of  witnesses, 
or  from  a  comparison  of  the  assessment  with  the  consent. 

The  second  section  prohibits  commissioners  from  contracting  any  debt,  unless 
the  specified  consent  shall  first  have  been  obtained,  and  then  follows  the  clause, 
**and  which  fact  shall  be  proved  by  the  affidavits  of  the  assessors,"  etc.,  thus 
plainly  making  the  affidavits  the  evidence  upon  which  the  commissioners  are  to 
act  m  determining  whether  the  requisite  consent  has  bepn  given.  The  affidavit 
protects  the  commissioners  acting  in  good  faith,  because  the  legislature  manifestly 
so  intended.  It  does  not  protect  the  Dondholders,  because  the  assessors  and  com- 
missioners are  mere  agencies  to  bind  the  town  on  the  precedent  condition  ot  ac- 
tual consent,  the  performance  of  which  purchasers  must  ascertain  at  their  penl, 
and  while  the  affidavit  of  the  assessors  and  the  act  of  the  commissioners  afiord 
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some  assurance  of  the  regularity  and  validity  of  the  proceedings,  they  are,  as  to 
third  persons,  the  assertions  of  special  public  agents,  which  do  not  bind  the  town. 

The  town  is  not,  however,  remediless  in  case  the  assessors,  contrary  to  the  fact, 
certify  that  the  requisite  consent  has  been  obtained,  or,  in  case  the  commissioners, 
acting  upon  the  certificate,  issue  the  bonds.  The  proceedings  may  be  reviewed 
on  eerUarariy  People,  ex  rel,  Tatoger,  v.  AUen^  52  N.  i.  538 ;  People,  ex  rel  Haines,  v. 
SmUh,  45  id.  772 ;  the  town  may  bring  an  equitable  action  to  cancel  the  bonds 
and  restrain  their  transfer.  Town  of  8pr%ngport  v.  Tev.tonia  Sav.  Bartk,  75  id.  897 ; 
8.  C,  84  id.  403;  or  it  may  await  the  bringing  of  an  action  to  enforce  the  bonds 
and  defend  on  the  ground  of  their  invalidity.  Starin  v.  Tovm  of  Oenoa,  and  Cag- 
win  V.  Town  of  Hancock,  supra. 

The  trial  court  directed  a  verdict  for  the  plaintiff  for  the  amount  of  the  judg- 
ments recovered  and  collected  of  the  town,  with  interest,  and  refused  to  submit 
the  question  of  the  good  faith  of  the  defendants  to  the  jury.  We  are  of  opinion 
that  this  direction  was  erroneous.  If  there  was  any  evidence  of  bad  faith  on  tbo 
part  of  the  defendants  in  issuing  the  bonds,  it  was,  to  say  the  least;  far  from  be- 
mg  conclusive.  The  defendants  testified  that  they  believed  that  the  requisite 
number  of  tax  payers  had  consented,  and  issued  the  bonds  in  good  faith,  relying 
upon  the  affidavit  of  the  assessors.  It  is  claimed  that  they  had  notice  from  the 
complainant  in  the  action  brought  by  Gales  and  others  in  1871,  that  the  majority 
had  not  consented.  It  is  true  that  this  was  charged  in  the  complaint  in  that  ac- 
tion, but  the  plaintiffs  discontinued  the  action  soon  after  its  commencement  upon 
a  settlement  between  the  plain tiflfe  and  the  railroad  company,  which  assumed  that 
bonds  to  some  amount  had  been  authonzed,  and  the  issue  of  consent  or  non- 
consent  was  not-tried.  The  defendants  were  not  bound  to  accept  the  statement 
pf  the  plaintiffs  in  that  action,  as  against  the  affidavits  of  the  assessors.  So  also 
the  fact  that  a  paper  purporting  to  be  a  revocation  of  consent  on  the  part  of  cer- 
tain tax  payers  was,  in  1870,  served  on  one  of  the  persons  who  was  subsequently 
appointed  a  commissioner,  did  not  tend  to  show  fraud  on  the  part  of  the  commis- 
sioner in  acting  upoQ  the  certificate  of  the  assessors. 

The  general  course  of  adjudication  in  this  State  up  to  1873  was  adverse  to  the 
right  of  a  cousentiug  tax  payer  afterward  to  revoke  or  withdraw  his  consent. 
In  re  Tovm  of  Greene,  38  How.  515 ;  People,  ex  rel.  Hoag,  v.  Peck,  4  Lans.  528 ; 
People,  ex  rel.  Sayre,  v.  Franklin,  5  id.  129.  The  contrary  rule  was  first  declared 
in  People,  ex  rel  Irwin,  v.  Satoyer,  52  N.  Y.  296,  decided  in  1873. 

The  claim  that  the  defendants  induced  the  assessors  to  make  the  affidavit,  by 
the  false  representation  that  a  majority  had  consented,  was  controverted  on  the 
trial.  The  affidavit  was  made  before  the  defendants  had  been  appointed  commis- 
sioners, and  if  what  took  place  at  that  time  tended  to  show  that  their  subsequent 
action  as  commissioners  was  not  in  good  faith,  it  was  a  matter  for  the  jury. 

The  same  is  true  in  respect  to  the  claim  that  the  defendants  knew  that  the  affi- 
davit was  made  without  an  actual  comparison  by  the  assessors  of  the  consent  with 
the  assessment-roll,  and  if  this  was  known  to  them,  it  would  not  establish  that 
they  knew  the  affidavit  was  false. 

We  are  of  opinion  that  the  plaintiff  failed  to  maintain  his  action  on  the  merits, 
and  that  the  verdict  was  improperly  directed.  This  conclusion  renders  it  unnec- 
essary to  consider  the  other  questions  in  the  case. 

The  order  of  the  general  term  should  be  affirmed,  and  judgment  absolute  en- 
tered for  the  defendants  on  the  stioulation. 

All  concur. 


SUPKRVISOKS    OF   TOMPKINS   COUNTT  V.   BRISTOL.* 
June  9,  188b. 
Trbasurkr's  Bond  —  Liabilitt  of  Surbtibs  —  Evidbnoi — Rbs  GBSTiC. 

Sureties  on  a  treasurer's  bond  are  liable  only  for  derelictions  of  duty  occurring  during 
the  term  covered  by  the  bond. 

The  undertaking  of  sureties  on  a  treasurer's  official  bond,  that  he  shall  faithfully  per- 
form his  duties,  involres  the  obligation  of  making  correct  reports  according  to  law  as 
well  as  the  payment  of  funds  in  bis  custodj.  A  false  report  made  by  a  treasurer  is  a 
violation  o£  official  duty  rendering  his  sureties  liable  to  the  party  injureu  thereby. 


♦  68  How.  Pr.  8,  reversed. 


Digitized  by  LjOOQ  IC 


104  The  Eastern  Reporter.  [N.  T. 

In  an  action  against  sureties  for  an  alleged  breach  of  such  a  bond  the  o£BciaI  reports 
made  by  the  treasurer  during  the  term  covered  are  a  part  of  the  r^  gttia  and  competeot 
evidence,  not  only  of  the  affirmative  facts  appearing  therem,  but  also  as  re6ecting  upon 
and  illustrating  the  objects  and-motives  of  otheV  official  acts  which  are  properlj  the  Bab- 
ject  of  investigation. 

jS.  B.  Halliday^  for  appellants.    Perry  G.  Ellsworth^  for  respondent. 

RuGER,  C.  J.  George  H.  Bristol,  one  of  the  defendants,  was  elected  treasurer 
of  Tompkins  county  for  a  term  commencing  January  1,  1870,  and  terminating 
January  1,  1873.  Before  entering  upon  the  duties  of  his  ofBce  he  executed  with 
the  other  defendants,  as  sureties,  the  bond  required  by  the  statute,  which  was  con- 
ditioned that  he  should  "  faithfully  execute  the  duties  of  his  office  and  shall  pay, 
according  to  law,  all  moneys  which  shall  come  to  his  hands  as  treasurer  of  the  said 
county  of  Tompkins,  and  render  a  just  and  true  account  thereof  to  the  board  of 
supervisors  or  the  comptroller  of  the  State  when  thereunto  required.**  The  action 
is  brought  against  the  treasurer  and  his  sureties  to  recover  aamages  for  alleged 
breach  in  the  condition  of  the  bond.  Upon  assuming  possession  of  the  office  in 
January,  1870,  Bristol  received,  among  other  funds  from  his  predecessor,  certain 
moneys  belonging  to  Charles  Cowen,  an  infant,  realized  from  a  sale  of  real  estate 
taking  place  by  virtue  of  a  judgment  in  partition  proceedings  conducted  under 
the  provisions  of  the  statute.  Such  moneys  then  amounted  to  the  sum  of  $775.65. 
and  were  invested  as  follows  :  $317.19  in  a  mortgage  upon  unincumbered  real 
estate  given  by  Charles  "W.  Smith,  $450  in  the  5-20  government  bonds  of  1867,  and 
$108.46  in  cash.  The  care  of  such  moneys  was,  previous  to  the  Constitution  of 
184i6,  given  to  the  register  or  clerk  in  chancery  ;  but  by  chapter  280,  section  71  of 
the  Laws  of  1847,  it  was  transferred  to  the  clerk  of  the  court  of  appeals,  and  by 
chapter  277,  Laws  of  1848,  to  the  county  treasurer,  who  were  also  thereby  subjected 
to  all  of  the  provisions  of  law  applicable  thereto.  The  duties  pertaining  to  the 
management  and  care  of  moneys  received  from  the  sale  of  infants'  real  estate  in 
partition  are  the  subject  of  careful  and  stringent  provisions,  in  the  statutes  and 
rules  of  court,  and  so  far  as  they  are  material  in  this  case,  may  be  concisely  sum- 
marized as  follows  :  When  received  by  such  treasurer  he  is  required  to  invest  them 
either  in  State  or  United  States  bonds  or  in  mortgages  upon  unincumbered  real  estate 
worth  twice  the  amount  of  the  sum  invested.  2  R.  S.  (Edm.  ed.)  338,  §  70  ;  Chy. 
Court-  Rules,  180.  While  waiting  for  the  opportunity  of  making  authorized 
investments  he  is  required  to  deposit  such  moneys  in  a  bank  to  be  designated  by 
the  court.  Sup.  Ct.  Rule  of  1871,  80  ;  Present  Rules,  68.  After  the  investment 
has  been  made,  no  security  taken  for  it  can  be  discharged,  transf^red  or  im- 
paired by  any  act  of  the  treasurer  without  the  order  of  the  court  entered  in  its 
minutes.  2  R,  S.  (Edm.  ed.)  838,  §  70.  Such  treasurer  is  required  to  make 
and  file  in  the  county  clerk's  office  within  ten  days  after  the  1st  day  of  July,  in 
each  and  every  year,  a  report  containing  a  statement  of  all  moneys  in  his  hands 
belonging  to  infants,  and  for  whom  invested,  with  a  particular  description  of  the 
securities  held  therefor,  and  the  amount  due  thereon,  and  special  and  detailed 
information  as  to  whether  they  are  invested  or  not,  and  if  not  why,  and  how  long 
they  have  remained  uninvested,  and  other  information  relating  thereto,  which 
report  is  required  to  be  verified  by  the  treasurer.  §  1,  chap.  346,  Laws  of  1859. 
For  a  neglect  to  mdce  such  report  a  penalty  of  $500  is  imposed,  and  the  district 
attorney  of  the  county  is  directed  to  prosecute  for  the  same.     §§  2  and  4,  same  act. 

The  undisputed  evidence  in  the  case  shows  that  Bristol  was  elected  treasurer  m 
the  fall  of  1872,  for  a  second  time,  running  from  January  1,  1873,  to  January  1, 
1876,  when  he  was  succeeded  in  office  by  one  Van  Voorhees;  that  he  did  not 
deliver  to  his  successor  the  mortgage,  in  which  a  part  of  said  infant's  moneys  had 
been  invested,  and  that  said  infant  had  never  been  able  to  obtain  satbfactioii 
from  Bristol,  for  the  moneys  represented  therein ;  that  said  mortgage  was  paid 
to  Bristol  on  the  17th  day  of  August,  1871,  by  the  mortgagor,  and  the  same  was 
then  canceled  and  discharged  of  record,  although  no  order  o?  the  court  authorizing 
such  cancellation  was  ever  obtained  by  the  treasurer.  The  official  report  of  the 
treasurer  for  the  year  1872  described  these  moneys  as  still  being  invested  in  a 
mortgage  for  $317.19,  and  negatives  the  fact  that  any  part  of  the  principal  sum 
had  been  paid  during  the  year,  or  that  there  had  been  any  change  m  the  inyest- 
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ment.  It  does  not  appear  in  the  case  that  these  moneys  had  ever  been  reinvested 
after  their  receipt  in  1871. 

The  referee  has  found  upon  this  evidence  that  the  amount  of  the  Smith  mort- 
gage was  converted  by  Bristol  to  his  own  use  during  his  jBrst  teym  of  office,  and 
that  the  defendants  are  liable  in  this  action  for  that  sum.  An  exception  to  this 
finding  and  one  raising  the  same  question  taken  to  the  refusal  of  the  reieree  to  non- 
suit the  plaintiffs  at  the  close  of  their  evidence  constitute,  aside  from  those  taken  to 
certain  rulings  made  by  the  referee  upon  the  admissibility  of  evidence,  the  grounds 
of  complaint  on  this  appeal. 

It  is  claimed  by  the  appellants  that  no  sufficient  evidence  was  given  that  the 
moneys  paid  upon  the  Smith  mortgage  were  converted  to  his  own  use  by  Bristol, 
during  his  first  term  of  office,  and  that  his  sureties  are  not  liable  for  any  other 
conversion.  It  is  of  course  true  that  the  sureties  on  a  treasurer's  bond  are  liable 
only  for  such  dereliction  of  duty  as  occurs  during  the  term  of  office  covered  by 
their  bond,  but  we  are  of  the  opinion  that  the  finding  of  the  referee  to  the  effect 
that  the  conversion  in  question  occurred  during  that  time  was  warranted  by  the 
evidence.  The  violation  of  duty  committed  by  the  treasurer  in  canceling  the 
Smith  mortgage  without  an  order  of  the  court  therefor.  Farmers^  Loan  and  Trtist 
Co.  V.  Walwoth,  1  N.  Y.  433,  together  with  the  falsity  of  his  implied  statement 
that  it  had  not  been  paid  during  the  year  preceding,  and  still  remained  an  out- 
standing security  for  the  debt,  furnished  presumptive  evidence  of  an  existing 
fraudulent  intent  on  his  part,  and  in  the  absence  of  explanatory  evidence  justifiea 
the  conclusion  that  the  motive  for  such  conduct  must  have  existed  in  an  accom- 
plished misappropriation  by  the  treasurer  of  the  moneys  in  question.  It  is  quite 
improbable  that  Bristol  would  voluntarily  incur  the  penalty  of  making  a  false 
report,  and  then  punishment  following  the  commission  of  the  crime  of  perjury  if 
there  was  no  motive  for  so  doing.  If  he  then  had  these  moneys  on  hand  there 
was  no  reason  for  not  reporting  that  fact  as  he  could  have  committed  a  subsequent 
embezzlement  if  he  was  inclined  to  do  so,  just  as  easily  after  a  correct  as  well  as  a 
false  report.  It  is  a  legitimate  inference  from  the  facts  stated  that  the  embezzle- 
ment had  already  taken  place,  and  that  the  false  report  was  made  to  cover  or  con- 
ceal an  offense  already  committed.  It  is  in  accordance  with  the  teachings  of 
human  experience  that  the  commission  of  one  crime  often  leads  to  the  perpetra- 
tion of  another  in  an  effort  to  escape  the  consequences  of  the  original  transgres- 
sion. The  imdisputed  evidence  that  these  moneys  were  in  fact  at  some  time 
embezzled  and  that  the  treasurer  commenced  making  false  reports  in  regard  to 
them  in  1872  affords  a  strong  presumption  that  they  were  actually  appropriated 
by  him  prior  thereto.  The  evidence  received  for  the  purpose  of  raising  this  pre- 
sumption was  competent  and  unobjectionable. 

The  undertaking  of  sureties  on  a  treasurer's  ofiicial  bond  is  that  he  shall  faith- 
fully perform  his  duties,  and  this  involves  the  obligation  of  making  correct 
reports  conforming  to  the  requirements  of  the  statute,  as  well  as  the  payment  of 
funds  in  his  custody.  In  an  action  against  sureties  for  an  alleged  breach  of  such 
a  bond  the  official  reports  made  during  the  term  covered  by  them  are  a  part  of 
the  res  gesUs  and  competent  evidence,  not  only  of  the  facts  affirmatively  appear- 
ing therein,  but  also  of  such  other  facts  and  circumstances  bearing  upon  the  lia- 
bility of  the  sureties  as  are  legitimately  inferable  therefrom.  Fenner  v.  Lewis,  10 
Johns.  88;  Douglas  v.  Howland,  24  Wend.  86;  1  Greenl.  Ev.,  §  187.  This 
arises  not  alone  from  the  principle  authorizing  the  reception  of  such  evidence, 
not  as  declarations  of  the  principal  but  as  being  an  official  act  performed  under 
the  direction  of  the  statute,  but  also  as  performed  by  the  officer  in  pursuance 
of  the  stipulations  contained  in  the  bond  whereby  the  sureties  have  assumed  the 
liability  of  any  neglect  m  the  discharge  of  the  duty.  Ooss  v.  Watlington^  7  E.  C.  L. 
Rep:  880;  WkUnash  v.  George,  15  id.  295;  MiddUUmv,  MeUon,  10  B.  &  C.dl7, 
Although  the  fact  of  the  death  of  the  person  making  the  entries  appears  in  the 
cited  cases,  it  was  not  conceived  that  this  was  a  controlling  circumstance,  inas- 
much as  the  principle  upon  which  they  were  mainly  determmed  was  the  obliga- 
tions assumed  by  tne  sureties  in  their  bond  for  a  proper  performance  by  the  officer 
of  the  duty  of  making  such  entries.  The  competency  of  such  evidence  in  an 
action  against  sureties,  even  during  the  life-time  of  the  officer,  as  to  the  amount  of 
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funds  in  his  hands,  has  been  decided  in  this  court.  It  was,  however,  also  held 
that  such  proof  wad  not  conclusive  of  that  fact,  but  was  open  to  explanation 
and  contraoiction  by  the  sureties.  Bis»dL  v.  Saxtorif  66  N.  Y.  55.  See,  also,  U.  K 
V.  Boyd,  5  How.  (U.  S.)  29. 

A  false  report  by  the  treasurer  constitutes  a  violation  of  official  duty  and  a 
breach  of  his  bond,  rendering  the  sureties  liable  to  the  parties  injured  for  such 
damages  as  are  the  legitimate  consequence  of  the  wrongful  act.  It  is,  therefore, 
properly  receivable  in  evidence  in  an  action  against  the  sureties  for  a  breach,  not 
only  for  the  purpose  of  showing  such  breach,  but  also  as  reflecting  upon  and  illus- 
trating the  object  and  motives  of  other  official  acts  of  the  treasurer  which  are 
properly  the  subject  of  investigation. 

The  inquiry  here  is,  whether  Bristol,  in  fact,  embezzled  the  funds  in  question, 
and,  if  so,  when,  and  upon  that  issue  his  official  acts  and  declarations  concerning 
these  funds  during  his  first  term  are  a  part  of  the  res  gestm  and  competent  evi- 
dence of  any  fact  which  they  tend  to  establish. 

Several  reports  made  by  Bristol  after  the  expiration  of  his  first  term  of  office,  and 
showing  repeated  statements  similar  in  effect  to  those  contained  in  the  report  of  1872, 
were  received  in  evidence  by  the  referee  against  the  defendant's  objections  and  under 
exceptions.  We  do  not  consider  it  necessary  to  pass  upon  the  question  of  the 
admissibility  of  this  evidence,  as  it  was  cumulative  only  and,  in  the  view  we  take 
of  the  case,  wholly  immaterial.  The  first  erroneous  report  was  just  as  conclusive 
upon  the  rights  of  the  parties  as  any  number  of  them  could  be,  and  the  admissioa 
as  evidence  of  the  subsequent  reports  could  not  increase  the  force  of  the  first  or 
do  the  defendants  any  possible  harm. 

Several  exceptions  were  also  taken  to  the  admission  of  certain  statements  made 
to  one  Harry  Cowen  by  Bristol,  at  the  time  of  obtaining  a  certain  worthless  mort- 
gage for  $767.19,  with  a  view  for  substituting  it  for  the  fimds  in  question  in  the 
hands  of  the  treasurer.  These  statements  were  made  during  the  negotiations  pre- 
ceding the  giving  of  the  mortgage  and  tended  to  show  that  it  was  given  without 
consideration  and  for  an  improper  purpose.  They  were  clearly  res  gestcB  and  com- 
petent for  the  purpose  of  showmg  that  the  mortgage  in  question  was  not  taken  in 
good  faith  and  as  a  legal  investment  of  the  funds  in  controversy.  The  defend- 
ants might  very  properly  have  objected  to  all  of  the  evidence  affecting  the  mort- 
gage in  question,  but,  after  allowing  it  to  be  proved,  they  could  not  successfully 
exclude  the  evidence  offered  to  show  that  it  was  not  such  a  security  as  the  treiS' 
urer  was  authorized  by  law  to  take.  At  the  period  of  these  exceptions  the  case 
stood  on  the  same  footing  as  though  the  proof  of  the  mortgage  haa  been  made  by 
the  defendants  and  the  burden  had  been  cast  upon  the  plaintiff  of  8howing[  why 
it  was  not  a  proper  security  for  the  moneys  in  question.  The  evidence  objected 
to  tended  to  prove  this  fact  and  was,  therefore,  competent. 

This  action  was  properly  brought  in  the  name  of  the  board  of  supervisors,  and 
the  recovery  therein  inures  to  the  person  for  whose  benefit  it  is  prosecuted. 
§  3,  chap.  447,  Laws  of  1879;  §  1926,  Ck)de  of  Civ.  Pro. 

No  other  material  exceptions  appear  in  the  case,  and  judgment  must,  therefore, 
be  affirmed. 

AH  concur,  except  FmcH,  J.,  not  sitting. 


COYKE]n>ALL  V,  OONBTABLE.* 
June  0,  1886. 

NaooTiABLB  Ikstrttmknt  —  Past  Dub  Notb  —  Surbtibs  —  Aoenct  —  Ratiticatiok. 

The  owner  of  a  past  due  note  payable  to  bearer,  placed  it  in  a  bank  for  collection.  The 
makers  of  the  note  were  in  fact  sureties.  The  plaintiff,  at  the  request  of  thepnnciptl 
debtor,  paid  the  note  to  the  bank  and  the  bank  remitted  the  proceeds  thereof  to  the  Ovner 
and  delivered  the  note  to  the  plaintiff. 

^eldf  that  the  plaintiff  obtained  a  good  title  to  the  note  and  could  maintain  an  acton 
thereon  against  the  sureties ;  that  notwithstanding  the  bank  had  no  authority  to  sell  the 
note,  yet  the  owner  by  receiving  and  retaining  the  money  had  ratified  the  act  of  bi§ 
agent  and  he  was  bound  by  it. 

•  19  W.  Dig.  169,  reversed. 
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S.  L,  Stdibi/is^  for  appellant.     John  Lyon^  for  respondent. 

Finch,  J.  If  the  note  upon  which  this  action  is  founded  was  not  paid  its 
makers  were  liable,  unless  those  of  them  who  were  sureties  became  freed  from 
their  obligation  by  reason  of  some  act  which  changed  their  contract  or  imperiled 
their  rights.  The  referee  does  not  find  such  payment  as  a  fact,  nor  as  an  infer- 
ence from  the  facts  ascertained.  Indeed,  it  is  difficult  to  see  how  any  such  infer- 
ence could  have  been  possible  from  the  proof.  Whatever  may  be  true  as  to  the 
want  of  authority  to  sell  the  note  in  the  bank  which  received  it  for  collection,  it 
is  quite  certain  that  the  transaction  between  the  plaintiff  and  the  collecting  agent 
was  a  sale  or  an  entirely  void  proceeding.  It  could  not  be  transformed  into  a 
payment  in  hostility  to  the  expressed  intentions  of  both  parties  who  acted  in  the 
transfer.  There  was  a  sale,  or  an  attempt  at  sale,  which  utterly  failed,  but  never 
a  payment;  and  an  erroneous  supposition  by  Peters,  the  payee,  as  to  the  fact 
which  produced  the  money  traceable  to  his  ignorance  of  the  truth  cannot  alter 
the  nature  of  that  truth.  '  The  note  then  being  unpaid,  is  due  from  the  makers  to 
some  one,  and  must  be  payable  to  Peters  or  the  plaintiff.  The  only  concern  of 
the  defendants,  if  the  rights  of  the  sureties  have  not  been  infringed,  is  to  know 
to  which  of  two  parties  they  may  safely  pay  the  debt.  If  they  had  paid  it  vol- 
untarily to  plaintiff,  could  Peters,  after  full  knowledge  of  the  situation,  and 
with  the  plaintiff's  money  in  his  pocket  and  persistently  retained,  success- 
fully sue  upon  it  as  owner?  It  is  quite  certain  that  he  could  not.  He  would 
be  unable  to  produce  the  note,  and  could  not  force  it  from  plaintiff's 
possession  without  return  of  the  purchase-money,  and  while  keeping  that  would 
be  obliged  to  admit  that  he  held  it  as  a  payment  of  the  note  or  consideration  of 
its  sale  ;  and  either  alternative  would  be  fatal  to  his  cause  of  action.  The  defend- 
ants thus  can  pay  the  debt  which  they  have  not  paid  to  the  plaintiff  as  its.  holder 
with  entire  safety  and  without  danger  of  being  liable  to  Peters.  Why  then  should 
they  not  pay  it  ?  If  the  transaction  had  been  found  to  be,  or  shaped  upon  com- 
petent proof  as,  an  advance  by  plaintiff  to  De  Garmo,  the  maker,  of  the  money 
necessary  to  pay  the  note,  the  successful  defense  would  have  been  payment  ;  but 
when  nothing  of  the  kind  was  either  done  or  intended  or  found  as  a  fact,  and  the 
note  remains  unpaid,  why  should  not  its  makers  pay  it  ?  It  is  not  claimed  that  the 
sureties  directed  or  required  its  collection,  or  put  the  owner,  whoever  he  mi^ht  be, 
under  a  duty  to  enforce  it.  Their  contract  was  not  changed.  They  promised  to 
pay  to  Peters  or  bearer,  and  the  plaintiff  is  the  bearer  and  comes  to  them  with 
that  title  and  in  accord  with  their  contract.  They  agreed  that  the  note  might  be 
sold  when  they  made  their  contract  negotiable.  No  right  of  theirs  was  violated, 
and  they  suffered  no  injury.  If  they  desired  the  note  promptly  sued  they  could 
say  so  as  well  to  plaintiff  as  to  Peters,  or  pay  it  and  take  their  remedy  against  De 
Garmo.  Their  sole  defense,  therefore,  was  that  which  prevailed  with  the  referee ; 
that  the  bank  had  no  authority  to  sell,  and  so  plaintiff  got  no  title.  Undoubtedly 
Peters  might  have  repudiated  the  act  of  his  agent  when  he  learned  what  it  was. 
The  moment  he  became  possessed  of  that  knowledge,  he  was  bound  in  common 
honesty  to  return  the  money  paid  him  by  mistake  or  retain  it  as  it  was  given  to 
his  agent.  The  law  will  not  endure  that  he  shall  keep  the  product  of  the  agent's 
act  and  yet  repudiate  his  authority.  Even  in  a  case  of  fraudulent  representations 
by  the  agent,  never  at  all  authorized  or  suspected  by  the  principal,  a  reception 
and  retention  of  the  proceeds  may  make  the  latter  responsible  for  the  fraud. 
National  Life  Ins.  Co,  v.  Minch,  53  N.  Y.  144  ;  Hathaway  v,  Johnmn,  55  id.  93. 
No  wrong  or  violence  is  done  to  the  rights  of  Peters  by  the  process.  His  agent 
obtained  plaintiff's  money  by  a  pretended  sale  of  the  note  in  excess  of  the  au- 
thority conferred,  and  Peters  knows  it.  If  tlien  he  keeps  the  money  and  avails 
himself  of  the  fruits  of  the  unauthorized  act  he  cannot  be  allowed  to  repudiate 
it.  But  he  does  not  repudiate  it.  or  attempt  to  do  so.  He  sets  up  no  claim  to  the 
note,  and  says  only  that  he  wanted  the  money  and  did  not  care  how  he  got  it  ; 
that  is,  whether  by  a  sale  or  a  payment.  The  fact  then  that  the  note  was  not 
paid,  and  he  knew  it,  although  for  a  time  he  thought  that  it  was,  followed 
by  his  continued  retention  of  the  money,  his  omission  to  demand  the  note, 
or  assert  any  title  to  it,  admit  of  no  other  interpretation  than  a  ratification 
of  the  sale.      It  is  all  the   more  easily  inferred   because  his  interest    lay  in 
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that  direction.  It  made  the  money  in  his  possession  lawfully  his,  and  took  him 
wholly  out  of  the  controversy.  It  is  just  to  the  plaintiff  who  parted  with  his 
money  as  purchaser  and  upon  the  faith  and  credit  of  the  note.  It  does  no  injus- 
tice to  the  sureties  for  they  have  no  equity  to  be  discharofed  without  payment. 
Circumstances  might  have  occurred  which  would  have  entitled  them  to  a  release. 
Possibly  if  they  had  been  lured  into  a  false  security  by  information  and  a  conse- 
quent belief  that  the  note  was  paid  and  due  to  the  silence  and  delay  of  the  pur- 
chaser, the  principal  in  the  mean  time  becoming  insolvent,  some  just  ground  might 
exist  for  their  discharge.  But  nothing  of  the  kind  is  in  the  case.  No  such  de- 
fense is  pleaded  and  no  suggestion  made  of  any  injury  resulting  from  the  sale. 
The  evidence  shows  that  Terwilliger,  one  of  the  sureties,  was  notified  of  a  pn>- 
posed  transfer  and  not  only  did  not  object  but  promised  to  see  his  associates. 
They  say  only  that  they  never  consented  to  a  sale.  They  do  not  say  that  .they 
were  not  notified  of  an  intended  transfer ;  and  since  they  made  no  complaint 
either  in  the  pleadings  or  the  proof  that  they  have  been  misled  or  harmed  by  the 
transaction  treated  as  a  sale  and  ratified  as  such  by  Peters,  there  is  no  injustice 
done  to  them.  Certainly  they  have  no  equity  to  compel  the  plaintiff  in  hostility 
to  his  intention  and  against  his  will  to  pay  their  note  for  which  he  was  in  no  man- 
ner bound. 

We  find  no  diflSculty,  therefore,  in  applying  to  the  case  the  doctrine  of  ratifica- 
tion. Coykendall  made  the  purchase  before  he  had  seen  the  note  or  the  indorse- 
ments upon  it.  Peters  knew  the  whole  truth,  at  least  when  examined  as  a  witness 
on  the  trial,  and  instead  of  repudiating  the  sal^  said  only  that  ho  got  the  money 
for  his  loan  **  and  that  was  the  end  of  it.'* 

The  cases  cited  by  the  respondent  are  not  inconsistent  with  our  view  of  the  case. 
Some  of  them  were  founded  upon  statutes  relating  to  corporations  and  making 
certain  transfers  void  because  illegal.  QUlet  v.  Phillips.  13  N.Y.  114;  Houg7Uon\. 
MeAuliffe^  26  How.  Pr.  270.  In  one  of  them  the  agent  of  the  payee  did  not 
sell  or  intend  to  sell  the  note,  and  nothing  was  said  which  necessarily  gave  him 
notice  of  a  different  intention  on  the  part  of  the  person  taking  the  note.  Burr -v. 
Smith,  21  Barb.  262.  Beyond  the  cases  cited,  our  attention  has  been  incidentally 
drawn  to  one  which  tends  in  many  respects  to  justify  the  contention  of  the 
respondents.  Fuller  v.  Bennett^  21  N.  W.  Rep.  433.  It  is  observable,  however, 
that  the  question  of  payment  arose  and  upon  a  very  debatable  state  of  facts ;  and 
also  that  the  payee  never  knew  that  his  note  was  not  paid  until  five  years  after 
the  money  was  received,  and  when  the  situation  of  the  parties  had  been  changed 
by  the  intervening  death  of  the  maker.  Our  great  respect  for  the  learned  judge 
who  wrote  the  opmion  has  caused  us  to  give  additional  reflection  to  the  views  we 
have  expressed,  but  has  not  shaken  our  conviction  that  in  this  case  the  title  of 
the  plaintiff  to  the  note  sued  upon  was  good. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

All  conciu-. 


Macullar  v.  McKinley.* 

June  9,  1885 

Fraud  —  Purchasino  Goods  —  Evidbncb  —  Prbsumptivb  Knowlbdob. 

Although  fraud  is  generally  a  question  for  the  jury,  it  should  only  be  submitted  to  them 
upon  competent  and  suflScient  proof. 

It  is  essential  to  a  cause  of  action  for  fraud  and  deceit  in  obtaining  eoods  upon  credit, 
that  there.be  some  evidence  of  an  intention  on  the  part  of  the  defendant  to  deceive  or 
mislead  the  plaintiff. 

What  a  creditor  might  have  known  in  the  common  course  of  business,  he  must  be  pre- 
sumed to  have  known. 

C.  C,  Prentisi,  for  appellants.     Bobt.  W.  Todd,  for  respondent. 

Danporth,  J.  The  question  in  this  case  arises  ujjon  an  exception  to  the  ruling 
of  the  trial  judge  that  there  was  no  evidence  to  go  to  the  jury.     The  action  was 

♦  49  N.  Y.  Super.  6,  affirmed. 
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for  an  alleged  fraud  and  deceit,  by  representations  stated  to  have  been  made  by 
the  defendant  as  to  his  business  aud  [i^cuniary  condition  and  by  which  the  plain- 
tifEs  were  induced  to  sell  him  goods  in  August,  September  and  October,  1881,  upon 
credit  At  the  trial  it  appeared  that  the  plaintiffs  were  wholesale  merchants  in 
the  city  of  Boston,  and  the  defendant  a  small  tailor  in  the  city  New  York  ;  that 
he  was  solicited,  at  his  place  of  business,  to  make  the  purchases  in  Question  by 
an  agent  of  the  plaintiffs,  who  as  an  inducement  offered  *4ong  time"  and  then 
took  the  orders  and  transmitted  them  to  the  plaintiffs.  No  representations  or 
statements  were  made  to  tnis  salesman,  nor  was  any  communication  made  by  the 
defendant  to  the  plaintiffs.  They  never  saw  him.  But  Wesson,  one  of  the  plain- 
tiffs, testified  that  the  particulars  of  the  sales  transmitted  by  their  salesman  were 
examined  by  him  and  the  sale  consummated,  and  that  he  was  led  to  do  so  by  a 
report  from  Bradstreet^s  Commercial  Agency,  received  in  May,  1881,  which,  so 
far  as  material,  is  in  these  words  :  **  McKinley,  J.  W.^  tailor.  New  York  city, 
states,  *  Have  a  stock  on  hand  of  $2,500,  and  no  liabilities,  as  I  pay  cash  for  all 
my  purchases. ' " 

He  has  been  in  the  above  business  for  the  past  forty  years,  duiing  which  time 
it  is  said  he  failed  twice,  the  last  time  some  three  or  four  years  ago  and  effected  a 
compromise  at  fifty  cents.  His  wife  is  said  to  own  property  the  mcome  of  which 
supports  the  family.  Parties  who  have  known  him  many  years  speak  of  him  as  an 
honest,  industrious  man  ;  though  doing  a  small  close  business,  and  not  doing 
much  if  any  thing  more  than  making  a  living  for  himself.  Is  not  known  to  be 
asking  any  credit,  as  he  became  so  very  slow  in  his  payments  that  those  who  sold 
him  for  years  decline  selling  him  except  for  cash. 

'*  21 F February  25,  1881. 

'*  November  22,  1881.     To  Macullar,  Parker  &  Co 

'*  The  correctness  of  this  report  is  not  guaranteed,  but  having  been  obtained  by 
us  in  good  faith —  from  authorities  deemed  reliable  —  it  is  transmitted  to  you  in 
strict  confidence  for  your  exclusive  use  and  benefit,  and  in  accordance  with  the 
terms  of  the  contract  existing  between  us. 

**  Respectfully, 

**THB  BRADSTREET  COMPANY." 

The  statement  by  defendant  was  made  in  February  to  a  reporter  of  the  agency 
who  applied  to  him  for  it.  Another  application  was  afterward  in  June  made  to 
him  by  the  same  agency,  but  he  refused  to  respond,  saying  in  substance  that  **  a 
statement  would  not  do  him  any  good  if  made,"  and  the  agency  on  the  20th  of 
■June,  1881,  spread  upon  its  books  as  follows :  he  declines  giving  any  information ; 
be  is  believed  to  be  working  with  his  wife's  money  ;  it  is  stated,  he  has  failed 
two  or  three  times  ;  regarded  as  of  little  responsibility,  and  jobbing  houses  in  the 
city  say  they  would  sell  him  only  for  cash."  This  was  distributed  to  those  who 
inquired. 

The  goods  were  not  paid  for,  and  the  defendant  made  an  assignment  for  the 
benefit  of  creditors,  November  21,  1881,  by  wliich  it  appeared  that  he  owed  $1,- 
977  for  money  borrowed  in  1880.  It  did  not  appear  that  he  owed  any  thing  for 
merchandise  or  stock. 

The  defendant  moved  for  a  nonsuit  upon  the  grounds:  First,  that  there  was  no 
evidence  of  any  intent  to  deceive  or  mislead  the  plaintiffs  in  the  sale  of  the  goods; 
or,  second,  fraud  or  false  representations  to  induce  them.  We  agree  with  the 
court  below  in  the  opinion  that  the  motion  was  properly  granted.  Although 
fraud  is  a  question  of  fact,  and  therefore  in  ^neral  for  the  jury  to  answer,  it 
should  only  be  submitted  to  them  upon  competent  and  sufficient  proof, —  in  such 
a  case  as  the  present,  first,  that  the  plaintiffs  in  making  the  sale  acted  under  a 
mistake  or  misapprehension,  and,  second.,  that  the  defendant  designedly  caused 
the  mistake  or  misapprehension  for  the  purpose  of  inducing  the  sale.  Here  the 
facts  were  ascertained,  and  the  court  could  say  as  matter  of  law,  Morris  v.  Talcotty 
^0  N.  Y.  100,  that  there  was  in  evidence  no  misrepresentation  or  untrue  statement 
intentionally  made  by  the  defendant  for  the  purpose  of  procuring  credit  from  the 
plaintiffs.  It  might  be  that  the  plaintiffs  made  an  imprudent  sale,  but  it  is  im- 
possible to  find  that  the  defendant  made  a  fraudulent  purchase.    The  appellants 
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put  the  case  upon  the  report  made  in  February  by  the  commercial  agency  to  the 
plaintiffs,  and  to  sustain  it  cite  Eaton  v.  Avery ^  88  N.  Y.  31.  The  doctrine  of  that 
case  should  not  be  so  stretched.  There  was  a  direct  and  an  intended  connection 
between  the  representation  and  the  credit  obtained.  The  report  given  in  August 
was  referred  to  when  application  was  made  for  credit  in  September,  and  goods 
delivered  upon  faith  in  it.  To  the  creditor  in  that  case  it  was  a  present  repre- 
sentation. How  utterly  unlike  is  the  one  before  us  I  The  plaintiffs  were  sub- 
scribers to  the  agency,  presumably  therefore  availing  themselves  of  the  means  of 
information  afforded  by  it.  Their  salesman  in  August,  in  September  and  in  Octo- 
ber undertook  to  sell  to  the  defendant  their  goods  on  credit.  They  then  had.  as 
they  assert,  knowledge  of  him  through  the  agency.  They  knew  that  the  informa- 
tion communicated  to  them  was  obtained  in  February,  six  months  before  the 
earliest  of  these  sales.  There  seems  to  be  little  in  it  to  excite  a  desire  for  pecuni- 
ary relations;  but  sufficient  certainly  to  require  of  the  plaintiffs  further  inquiry  at 
the  same  source  of  information,  when  in  six,  seven  and  eight  months  afterward 
this  same  man  applied  for  that  credit,  which,  to  their  knowledge,  his  former  tco- 
dors  refused.  What  a  creditor  might  have  known  in  the  common  course  of  busi- 
ness, he  must  be  presumed  io  have  known.  In  view  of  these  things  it  cannot  be 
said  that  the  representations  of  February  had  any  legitimate  connection  with  the 
credits  extended  in  August,  September  and  October. 

But  again :  we  think  the  point  well  taken  on  the  motion  for  a  nonsuit,  that 
there  was  no  evidence  of  an  intention  on  the  defendant's  part  to  deceive  or  mis- 
lead the  plaintiffs.  This  is  essential  to  the  cause  of  action  and  must  be  proved, 
not  presumed.  Pe(yple  v.  Bahsr,  96  N.  Y.  840;  Ward  v.  CenUnr,  8  Johns.  271.  The 
statement  of  February  was  not  made  as  a  basis  of  credit,  or  as  by  one  asking,  ex- 
pecting or  desiring  credit.  On  the  contrary  he  says:  **  I  pay  cash  for  all  my  pur- 
chases," implying  thereby,  **  I  ask  no  credit."  He  did  not  claim  to  be  desirous 
of  any.  Had  he  then  asked  for  credit  it  would  have  been  natural  and  becoming 
in  the  one  applied  to,  to  have  made  further  inquiry.  As  it  is,  the  credit  seems  to 
have  been  thrust  upon,  not  obtained  by  him.  In  all  this  there  is  no  excuse  for 
non-payment,  but  every  reason  why  he  should  not  suffer  in  this  action  like  a  crimi- 
nal or  as  for  a  tort.  / 

The  judgment  should  be  affirmed. 

All  concur,  except  Ruobb,  Ch.  J.,  Hapallo  and  Earl,  JJ.,  not  voting. 


Bullock  u.  >Iayor,  etc.,  of  New  York. 
June  9,  1885. 

MuKiciPAL  Corporation  —  Dbfbotive  Sidewalk — Contributort  Negligbxcb. 

It  is  the  duty  of  a  city  to  inmiDtain  its  sidewalks  in  a  reasonably  safe  condition  for  pub- 
lic use.* 

Persons  have  a  right  to  use  the  sidewalks,  although  acquainted  with  their  defectireooo' 
dition,  and  whether  guilty  of  contributory  negligence  is  a  question  for  the  jurj.f 

William  Macfarlaney  for  appellant.     D.  J.  Deariy  for  respondent. 

Earl,  J.  This  action  was  brought  to  recover  damages  for  a  personal  injury 
received  from  a  defective  sidewalk  in  the  city  of  New  York.  The  material  facts 
are  as  follows:  Prior  to  1879  One  Hundred  and  Thirty-Ninth  street  between  Alex- 
ander avenue  and  Third  avenue  was  One  of  the  streets  of  the  city  of  New  York 
and  was  graded,  regulated  and  used  as  such,  and  the  sidewalk  on  the  north  side 
of  the  street  had  been  flagged  with  stone  to  the  width  of  four  feet.  The  distance 
between  the  two  avenues  was  six  hundred  feet.  In  1879  a  contractor  with  the 
city  raised  the  grade  of  Third  avenue,  and  for  the  purpose  of  conforming  the  grade 
of  One  Hundred  and  Thirty-Ninth  street  with  the  avenue,  the  street  was  also 
raised  for  a  distance  of  about  three  hundred  feet  from  the  avenue,  and  for  that 
purpose  the  flagging  on  the  northerly  sidewalk  was  broken  up  and  removed  for 

*49N.Y.  Super.  860. 

t  See  28  Am.  Kep.  854 ;  25  id.  278 ;  81  id.  588  ;  47  id.  422 ;  72  Ala.  411 ;  81  111.  800 ;  54  Miss. 
891. 
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the  same  distance.  Thereafter  in  wet  weather,  the  sidewalk  became  very  muddy, 
and  for  the  purpose  of  escaping  the  mud  persons  usin^  that  walk  threw  down 
small  pieces  of  flagging,  about  eighteen  inches  apart,  so  that  pedestrians  could  step 
from  one  to  the  other;  and  in  that  condition  the  walk  remained  until  June,  1881, 
when  the  accident  occurred  to  the  plaintiff.  She  started  from  Alexander  avenue 
to  1^  to  Third  avenue,  and  passed  on  the  northerly  side  of  One  Hundred  and 
Thirty-ninth  street,  walking  for  three  hundred  feet  upon  the  flagged  walk  which 
had  not  been  disturbed,  and  then  she  came  to  the  portion  of  the  walk  first  de- 
scribed, and  in  passing  from  one  stone  to  another  she  made  a  misstep  and  fell, 
and  received  the  injury  of  which  she  complains.  These  irregular  stone  carelessly 
thrown  upon  the  sidewalk  had  remained  there  for  upwards  of  a  year,  and  the  walk 
was  left  open  for  public  use  properly  flagged  for  one-half  of  its  distance. 

It  was  tne  duty  of  the  city  to  mamtain  this  sidewalk  in  a  reasonably  safe  con- 
dition for  public  use,  and  whether  it  did  or  not  was  a  question  for  the  jury. 
Dinvey  v.  CUy  of  Elmira,  n\  N.  Y.  612;  Todd  v.  Oity  of  Troy,  61  id.  506;  Clem- 
ence  v.  Oity  of  Auburn,  66  id.  884;  Evans  v.  City  of  Utica,  69  id.  166;  S.  C,  25 
Am.  Rep.  169;  Nwen  v.'  City  of  Rochester,  76  id.  619;  Weed  v.  Village  of  BaJhUm 
Spa,  76  id.  829;  Salary  v.  Village  of  Ithaca,  94  id.  27;  S.  C.  46  Am.  Rep.  122; 
Bemire  v.  BaHet/,  181  Mass.  169;  S.  C.,  41  Am.  Rep.  219.  The  plaintiff  had  the 
right  to  use  this  walk  although  she  knew  its  condition,  and  whether  she  was 
guilty  01  any  carlessness  which  contributed  to  the  accident  was  also  a  question 
lor  the  Jury. 

We  are  therefore  of  opinion  that  the  nonsuit  was  improperly  granted,  and  that 
the  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide  event. 

Ail  concur,  except  Finch,  J.,  dissenting,  and  Rapallo,  J.,  not  voting. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Louis  Cassier's  Case. 

June  22,  1885. 

Intakct  —  Arrbst  70R  Debt. 

Under  the  laws  of  Massftchusetts  an  infant  is  not  liable  to  arrest  for  debt  upon  a  civil 
process. 

Petition  for  a  writ  of  habeas  corpus.  The  case  was  heard  by  Colburn,  J.,  who 
admitted  the  petitioner  to  bail  and  reported  to  the  full  court  the  question  whether 
the  petitioner,  under  the  facts,  was  lawfully  held  in  jail.  The  facts  appear  in  the 
opinion. 

H.  Dunham,  for  petitioner. 

Morton,  0.  J.  The  petitioner  has  been  arrested  and  imprisoned  upon  two 
executions.  One  is  an  execution  in  favor  of  one  Swan,  issued  upon  a  judgment 
in  an  action  of  contract  for  board  and  lodging  for  the  petitioner,  the  only  affidavit 
upon  the  execution  being,  that  the  creditor  believes,  and  has  good  reason  to 
believe,  that  the  debtor  has  property  not  exempt  from  being  taken  on  execution, 
which  he  does  not  intend  to  apply  to  the  payment  of  the  judgment  creditor's 
claim.  The  other  is  an  execution  for  costs  in  a  landlord  and  tenant  process, 
upon  which  no  affidavit  is  ordinarily  required  to  justify  an  arrest.  At  the 
time  of  the  arrest  the  petitioner  was  an  infant,  and  no  guardian  ad  litem  was 
appointed  for  him  in  either  of  the  suits,  or  in  any  of  the  proceedings  under  the 
executions.  The  principal  question  in  the  case  is  whether,  under  our  laws,  an 
infant  is  liable  to  arrest  for  debt  upon  a  civil  process.  It  seems  to  us  that  most  of 
the  statute  provisions  relative  to  arrest  and  imprisonment  for  debt,  cannot  be 
applied  to  an  infant  without  violating  well-known  and  established  principles  of 
law,  and  therefore  we  infer  that  the  legislature  did  not  intend  to  authorize  the 
unrest  of  infants,  either  upon  mesne  process  or  execution.  The  provisions  were 
plainly  intended  to  apply  to  persons  who  are,  sui  juris,  capable  of  managing  their 
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own  affairs  and  controlling  their  own  property.  An  infant  is  deemed  in  law  to  be 
incompetent  to  enter  into  contracts  or  to  manage  and  control  his  own  affairs.  He 
cannot  employ  an  attorney  to  represent  his  interests  or  defend  his  rights  in  a  legal 
proceeding.  A  judgment  against  him  obtained  without  the  appointment  by  the 
court  of  a  guardian  ad  litem  is  a  void  one,  and  may  be  reversed  on  error.  FarrU 
V.  Biehanlson,  6  Allen,  118.  In  Blake's  Case,  106  Mass.  501,  it  waa  held  that  a 
spendthrift  under  guardianship  cannot  lawfully  be  arrested  on  an  execution  issued 
upon  a  judgment  in  an  action  of  contract,  the  only  charge  upon  which  the  certifi- 
cate authorizing  the  arrest  was  granted  being  that  the  debtor  had  property  not 
exempt  from  TOing  taken  on  execution,  which  he  did  not  intend  to  apply  to  the 
payment  of  the  creditor's  claim.  The  reasoning  of  the  opinion  applies  with  equal 
foT<^  to  the  case  at  bar.  An  infant,  if  arrested,  not  beinff  capable  of  entering 
into  contracts  or  of  controlling  his  property,  could  not  avail  himself  of  the  pro- 
visions of  the  statute  intendea  for  the  relief  of  arrested  debtors.  He  could  not 
enter  into  a  recognizance.  He  could  not  furnish  any  security  so  as  to  obtain 
sureties  on  his  recognisance.  He  could  not  transfer  and  assisn  his  property,  or 
expose  it  to  be  taken  on  execution,  and  thus  procure*  his  mscharve.  It  is  no 
answer  to  say  that  if  we  construe  the  statute  to  include  infants,  Siese  powers 
would  follow  by  implication. 

It  is  not  reasonable  to  suppose  that  the  legislature  intended  to  annul  the  estab- 
lished principles  of  law  as  to  infancy,  and  to  confer  upon  infants,  by  indirection, 
the  powers  of  persons  of  full  age.  The  more  reasonable  inference  is  that  the  stat- 
ute was  intended  to  apply  to  persons  sui  juris  and  not  to  infants.  We  are,  there- 
fore, of  opinion  that  the  arrest  of  the  petitioner  was  illegal  in  both  cases  before 
us,  and  that  he  is  entitled  to  be.  discharged  upon  habeas  corpus,  BlxMs  CasCy  ubi 
supra. 

Prisoner  discharged. 


Cabsibr  tj.  Falbs. 

June  28,  1886. 

False  Imprisonment— Infancy  — Process  —  Liability  of  OrricBR. 

An  infant  is  exempt  from  arrest  for  a  debt  upon  execution  or  mesne  process ;  but  tn 
action  for  trespass  or  illegal  arrest  will  not  lie  against  the  officer  making  the  arrest,  even 
if  the  writ  was  illegally  and  irregularly  issued,  providing  it  was  issued  Dy  a  court  having 
jurisdiction  and  was  regular  and  valid  upon  its  face.  Under  such  circumstances  the  faol 
that  the  plaintiff  notified  the  officer  of  his  infancy  at  the  time  would  be  immaterial. 

Tort  for  alleged  false  arrest  and  imprisonment.  At  the  trial  in  the  superior 
court  there  was  a  verdict  for  the  defendant,  and  the  plaintiff  alleged  exceptions 
to  rulings  of  the  court.     The  facts  sufficiently  appear  in  the  opinion. 

R.  Dunham^  for  plaintiff.     E.  C,  Bumpas,  for  defendant. 

Morton,  C.  J.  This  is  an  action  of  tort,  in  the  nature  of  trespass,  for  an  illegal 
arrest  and  false  imprisonment.  The  plaintiff  is  an  infant.  He  was  arrested  by  a 
constable  upon  a  writ  sued  out  by  the  defendant,  upon  which  was  the  proper 
affidavit  and  certificate  required  by  law  to  authorize  the  arrest  of  the  plaintiff. 
The  defendant  aided  the  constable,  at  his  request,  in  making  the  arrest.    The 

Slaintiff  testified  that,  at  the  time  of  the  arrest,  he  notified  the  constable  and  the 
ef  endant  that  he  was  under  the  age  of  twenty-one  years,  and  requested  the  court 
to  rule  that'*  if  the  defendant,  attorney  and  constable  were  notified  that  the 
plaintiff  was  under  the  age  of  twenty-one  years,  after  such  notification  they  had 
no  right  to  proceed  with  the  arrest  on  mesne  process."  The  court  refused  the 
ruling  and  the  plaintiff  excepted.  For  the  reasons  stated  in  the  case  of  Gassier, 
petitioner  for  a  writ  of  Jidbeas  corpus,  ante,  we  are  of  the  opinion  that,  by  reason 
of  his  infancy,  the  plaintiff  was  exempted  from  arrest  for  debt,  either  upon  exe- 
cution or  mesne  process,  and  that  upon  proper  application,  after  his  arrest,  he 
would  have  been  entitled  to  be  discharged  upon  hcHbeas  corpus.  Blake^s  Case,  IW 
Mass.  501.  But  it  does  not  follow  that  the  plaintiff  can  maintain  an  action  of 
trespass  for  the  arrest  and  imprisonment.  It  is  entirely  clear  that  such  an  action 
cannot  be  maintained  against  the  officer  making  the  arrest.    An  officer  is  pro- 


Digitized  by  LjOOQ  IC 


Maes.]  BuKNHAM  v.  Boston  Marine  Insurance  Co.  173 

tected  in  the  service  of  process,  if  it  is  issued  by  a  court  havinff  jurisdiction,  and 
appears  upon  its  face  to  be  regular  and  valid,  even  if  it  is  fraudulently  or  irregu- 
larly issued.  WUmarth  v.  Burt, 7  Mete.  257 ;  TwiteheUY,  Shaw,  1 0  Gush.  46 ;  Fi3ier 
V.  McQirr,  1  Gray,  1 ;  Blake* %  Case,  ttbi  supra  ;  Ta/rUon  v.  Fisher,  2  Doug.  671. 

But  where  an  arrest  is  made  upon  a  regular  process,  regular  upon  its  face, 
and  therefore  sufficient  to  justify  an  officer,  but  which  has  been  fraudulently 
or  irre^larly  obtained  and  issued,  the  party  who  procures  it,  and  directs  it  or 
causes  it  to  be  served,  is  not  justified  by  it,  he  is  bound  to  see  to  it,  before  he  sets 
the  law  in  motion,  that  the  process  he  obtains  is  regular  and  valid,  and,  if  it  is 
not,  he  is  liable  in  an  action  of  trespass.  Emery  v.  Hapgood,  7  Gray,  55 ;  Cody  v. 
Adams,  id.  59;  Barker  v.  Braham,  8  Wilson,  868;  Bates  v.  Pilling,  6  B.  &  C.  88; 
Codrington  v.  Lloyd,  8  Ad.  &  El.  449 ;  Deuo  v.   Van  Valkenburgh,  5  Hill,  242. 

But  in  the  case  before  us,  the  writ  sued  out  by  the  defendant  was  regular  and 
vaUd.  The  plaintif^^s  exemption  from  imprisonment  under  it  arises  notTfrom  any 
irregularity  or  illegality  in  the  writ,  but  from  his  personal  privilege  of  infancy. 
It  is  incomprehensible,  says  Lord  Kenyon,  in  Belk  v.  Broadbent,  3  T.  R.  185,  *no 
say  that  a  person  should  be  considered  a  trespasser,  who  acts  under  the  process  of 
the  court."  The  question  before  us  was  carefully  considered  in  the  recent  case  of 
MarJcs  v.  Totonsend,  97  N.  Y.  590.  InN^hat  case,  the  plaintiff  was  arrested  for  debt 
under  the  **  Stillwell  act."  He  was  discharged  from  the  ^rrest,  upon  showing  to 
the  court  that  he  had  previously  been  arrested  for  the  same  cause  and  upon  the 
same  grounds.  It  was  held,  that  an  action  for  false  imprisonment  would  not  lie 
for  the  second  arrest,  even  if  the  defendant  maliciously  caused  it  to  be  made, 
because  it  was  made  upon  a  process,  regularly  issued  by  a  court,  having  jurisdic- 
tion of  the  matter.  It  is  difficult  to  see  how  any  person  can  be  guilty  of  a  tres- 
pass, in  serving  or  causing  to  be  served  a  valid  writ  or  other  process  of  a  court. 
The  plaintiff  has  his  remedy  by  a  right  to  a  speedy  release,  upon  proper  applica- 
tion, and  by  the  right  to  bring  an  action  in  the  case,  if  the  defendant  has  mali- 
ciously violated  his  privilege  by  the  arrest.  The  fact  that  the  plaintiff  gave 
notice  of  his  infancy  to  the  defendant,  at  the  time  of  the  arrest,  is  immaterial. 
It  did  not  make  the  writ  an  illegal  process.  We  are  of  opinion,  that  upon  the 
facts  of  this  case,  an  action  of  trespass  will  not  lie,  and  that  the  court  rightly 
refused  the  rulings  requested  by  the  plaintiff. 

Exceptions  overruled. 


BuBNHAM  V.  Boston  Marine  Ins.  Co. 

June  20,  1885. 

IntnuHCB  —  Marinb  Polict  — Pahol  Etidbncb  to  Vary. 

Stttements  made  by  an  insurance  agent  before  issuing  a  policy  cannot  be  used  to 
change  the  contract  of  insurance  finally  made  as  contained  in  the  policy. 

Unaer  a  marine  policy  "free  from  claim  for  particular  and  general  average,*'  the 
plaintiff  mnpt  show  either  an  actual  total  loss  of  the  property  insured,  or  a  constructive 
total  loss  followed  by  an  abandonment. 

Contract  upon  a  policy  of  insurance,  issued  by  the  defendant  **  on  advances,  on 
board  the  Schooner  Madame  Roland,  free  from  claim  for  particular  and  (or)  gen- 
eral average."    The  words  **and dollars  on  the  outnts,  catch,  cargo  or  the 

freight  on  the  cargo,'*  printed  in  the  policy,  were  stricken  out.  The  policy  in  suit 
was  shown  to  have  been  issued  to  the  plaintiffs  by  George  Steele,  or  Gloucester, 
Mass.,  whose  name  appears  upon  it,  as  agent.  It  was  admitted  that  Steele  was 
the  local  agent  of  the  defendant  at  Gloucester,  having  authority  to  take  risks  and 
countersign  and  issue  policies,  whichwerefumished  nimby  the  defendant,  signed 
by  the  president  and  secretary.  It  appeared  that  Steele  was  also  president  of  the 
Gloucester  Mutual  Fishing  Insurance  Company  of  Gloucester.  At  the  trial  in 
the  supenor  court,  the  plaintiffs  testified  that  the  policy  in  suit  was  issued  by  him 
under  the  following  circumstances:  The  plaintiffs  are  owners  of  the  fishing 
schooner  Madame  Inland,  which  vessel  they  had  recently  bought  of  said  Steele, 
who  was  largely  engaged  in  the  fishing  business  in  Gloucester.  They  had  insured 
their  vessel  and  her  outfits,  in  the  Gloucester  company  and  they  testified  that  they 
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had,  as  they  supposed,  all  the  insurance  they  could  have  on  the  vessel  and  on  the 
outfits  of  the  company.  Sometime  after  this  policy  was  issued,  Steele  came  to  the 
plaintifTs  place  of  business  in  Gloucester^  told  them  that  they  were  not  sufBcientlj 
covered  on  that  vessel  and  oucht  to  have  more,  in  case  of  total  loss;  that  he  could 
write  $500  in  Boston  Marine  tor  them ;  they  asked  him  how  he  was  going  to  write 
it,  and  he  said :  *'  I  shall  not  call  it  outfits,  I  shall  call  it  advances;  and  it  will  be 
all  right."  He  then  showed  them  a  list  of  parties  in  Gloucester,  for  whom  he  had 
written  policies  in  that  way.  After  some  talk  they  agreed  that  he  should  do  it, 
and  after  a  few  days  he  sent  them  the  policy  sued  on.  All  the  evidence  as  to  con- 
versations between  Steele  and  the  plaintififs  was  introduced  against  the  objection 
of  defendant. 

The  plaintilb  also  called  one  Gore,  who  testified  that  the  word  '*  advances  *'  bad 
not  a  fixed  and  definite  meaning  of  itself  in  the  business  of  insurance,  but  that  its 
meaning  depended  upon  the  circiunstances  under  which  it  was  used;  that  mnder 
the  circumstances  of  this  case  tlie  word  **  advances  "  micht  apply  to  any  pecunivy 
interest  in  any  thing  put  on  board  the  vessel ;  that  he  had  examined  the  list  of 
articles,  which  were  put  on  board  this  schooner,  and  that  every  thing  on  those 
lists  might  properly  be  insured  as  advances.  On  cross-examination  he  testified 
that  •*  outfits"  would  be  a  better  word  than  **  advances,"  to  describe  the  articles 
on  board  the  schooner ;  that  he  could  see  no  reason  for  striking  out  the  printed 
word  **  outfits  "  in  tlie  policy  and  writing  in  "  advances  on  board,*'  if  outfits  were 
to  be  insured  thereunder;  that  **  advances"  meant  usually  **  advances  to  crew" 
or  **  advances  on  account  of  freight,"  and  that  it  had  been  used  in  one  of  these 
meanings  in  the  larger  portion  of  those  policies  in  which  he  had  known  it  to  be 
used.     The  defendant  objected  to  the  admission  of  this  evidence. 

The  defendant  requested  the  court  to  rule  upon  all  the  evidence  in  the  case  thtt 
the  plaintiffs  could  not  recover  in  this  action.  The  court  refused  so  to  rule,  bot 
ruled  that  the  plaintiffs  could  not  recover  under  this  policy  for  loss  of  outfits,  bat 
that  they  might  recover  under  the  policy  the  amount  of  advances  to  crew  ($60.14), 
and  the  amount  furnished  to  captain  to  buy  bait  ($100),  and  that  there  was  en- 
dence  to  justify  the  jury  in  finding  a  total  loss.  To  those  rulings  both  the  plain- 
tiffs and  defendant  excepted.  A  verdict  was  taken  for  the  plaintiffs  by  consent 
for  $160.14  and  interest,  and  the  case  was  reported  for  the  consideration  of  the 
supreme  judicial  court. 

O,  B,  Tves  dt  B.  N.  Johnson,  for  plaintiffs.    J.  C.  Bodge  db  SonSj  for  defendant 

Field,  J.  The  statement  made  by  Steele,  before  the  policy  was  issued,  that 
he  could  **  write  $500  more  in  the  Boston  Marine  Insurance  Company  and  coold 
call  it  advances  and  not  outfits,  and  that  it  would  be  all  right,"  could  not  be 
received  to  change  the  contract  actually  made. 

The  testimony  of  Gore  is  that  "advances"  in  policies  of  insurance  comnunilj 
meant  advances  to  the  crew  and  advances  on  account  of  freight.  The  only  portion 
of  his  testimony  favorable  to  the  claim  of  the  plaintiffs  is  an  expression  of  an 
opinion  of  what  might  properly  be  done,  and  not  testimony  of  any  thing  that 
had  actually  been  done,  or  any  existing  usa^e. 

The  advances  claimed  are  $60.14,  which  had  been  advanc-ed  to  different  mem- 
bers of  the  crew,  to  be  repaid  by  them  out  of  their  shares  of  the  catch,  and  |100 
which  had  been  advancea  to  the  captain  to  buy  bait.  Neither  the  captain  nor 
the  crew  received  wages,  **  but  took  shares  of  the  catch  instead."  It  is  not  con- 
tended that  the  advances  to  the  crew  were  not  covered  by  the  policy,  if  the  evi- 
dence showed  a  total  loss.  For  the  advances  to  the  crew,  the  plaintiffs  had  a  lien 
upon  their  share  of  the  catch.  The  plaintiffs  also  had  a  lien  upon  the  catch  for  any 
money  expended  for  bait.  If  the  plaintiffs  delivered  money  to  the  captain  to 
De  expended  for  bait,  and  he  did  so  expend  it,  it  would  seem  that  the  captain  be- 
came personally  indebted  to  the  plaintiffs  for  it,  and  that  the  plaintiffs  would  have 
no  lien  on  the  catch  for  the  payment  of  this  debt ;  and  that  it  would  not  be  covered 
by  the  policy.     Minturn  v.  Warren  Ins.  Co,,  2  Allen,  86. 

So  far,  ho\i[ever,  as  the  money  was  expended  for  bait,  it  was  an  advance  on  ac- 
count of  the  catch,  for  the  payment  of  which  the  plaintiffs  held  a  hen  on  the  caich 
and  was  covered  by  the  policy.  There  was  evidence  from  which  the  jury  could 
properly  find  that  $90  had  been  expended  for  bait. 
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The  defendant  denies  that  there  was  a  total  loss  of  the  catch,  out  of  which  the 
advances  were  payable.  The  policy  was  **  free  from  claim  for  particular  and  gen- 
eral average,"  and  the  plaintins  must  show  either  an  actual  total  loss  of  the  c^tch 
or  a  constructive  total  loss  followed  by  an  abandonment.  Heebner  v.  Eagle  Ins. 
Co.,  10  Gray,  181 ;  Oreens  v.  Paci/ie  Mut.  Ins.  Co.,  9  Allen,  217. 

We  think  there  was  sufficient  evidence  of  a  constructive  total  loss  of  the 
schooner,  outfits  and  catch,  and'of  an  abandonment  to  Steele  and  of  an  acceptance 
of  it  by  him.  The  Gloucester  Mutual  Fishing  Insurance  Company,  of  which 
Steele  waa  president,  had  insured  tlie  schooner  and  **  outfits,  catch,  cargo  or  tlie 
freight  on  said  cargo."  Steele  was  also  **  the  local  agent  of  the  defendant  at 
Gloucester,  having  authority  to  take  risks  and  countersign  and  issue  policies, 
which  were  furnished  him  by  the  defendant,  signed  by  its  president  and  secretary." 
The  defendant's  policy  is  **on  advances  on  board  the  schooner  Madame  Roland." 
A  constructive  total  loss  of  the  catch  would  be  a  constructive  total  loss  of  the 
advances,  which  were  a  lien  on  the  catch.  At  the  Same  time  that  the  plaintiffs 
delivered  to  Steele  written  notice  that  they  abandoned  the  schooner  Madame 
Roland  to  the  Gloucester  company,  they  also  delivered  to  him,  as  agent  of  the 
defendant  company,  written  notice  that  they  abandoned  the  schooner  to  the 
defendant  as  insured  under  the  policy,  the  number  of  which  they  gave.  Plaintiffs 
had  previously  orally  abandoned  the  vessel  to  Steele,  who  had  sent  a  man  to  take 
charge  of  her. 

•  We  think  it  is  too  narrow  a  construction  of  this  notice  to  the  defendant,  to  hold 
that  it  was  merely  an  abandonment  of  the  schooner.  The  notice  refers  to  the 
policy  and  reasonably  gives  notice  that  the  plaintiffs  abandoned  whatever  was  on 
f)oard  the  schooner,  to  which  the  policy  attached^  Maqf  v.  Whaling  Ins.  Co.,  9 
Mete.  354.  If  the  defendant  insists  upon  a  new  trial,  in  order  to  determine  what 
part  of  the  $100  was  actually  expended  for  bait,  the  exceptions  must  be  sustained 
and  a  new  trial  granted  upon  damages  only;  otherwise  if  the  plaintiffs  will  remit 
from  the  verdict  $10  with  interest  thereon  from  the  date  of  the  writ,  there  may  be' 

Judgment  on  the  verdict. 


Brigos,  Trustee,  v.  Earl. 
June  22,  1885. 

InSURAKCB — CO-OPHRATIVE   LiFE  —  ASSIGNMK.VT   OP  POLICT. 

Certificates  issued  by  an  association  formed  under  the  act,  chapter  204,  Laws  of  1877, 
authorizing  the  formation  of  associations  for  the  purpose  of  rendering  assistance  to  the 
widows,  orphans  or  other  dependents  of  deceased  members,  are  not  assignable  or  trans- 
ferable by  toe  members  of  such  an  association  to  any  one  not  embraced  withm  one  of  the 
classes  mentioned  in  the  statute.  And  this  is  so  although  the  beneficiary  named  in  the 
'  certificate  joins  in  the  assignment.* 

Bill  in  equity  by  the  trostee  of  the  minor  children  of  Joseph  A.  Remington  and 
Adelaide  V.  Remington,  deceased,  praying  that  the  New  England  Mutual  Aid 
Society,  one  of  the  defendants,  may  be  restrained  from  paying  over  to  Earl,  an  • 
other  defendant,  the  amount  due  Earl  upon  an  assignment  made  to  him  by  Joseph 
A.  Remington  and  Adelaide  V.  Remington  and  also  the  delivery  to  the  plaintiff 
of  a  certificate  in  the  defendant's  society  held  by  Earl.  It  appears  that  July  11, 
1877,  the  New  England  Aid  Society,  a  mutual  benefit  association,  was  incorporated 
for  the  purpose  of  rendering  assistance  to  the  widows,  orphans  or  other  depend- 
ents of  deceased  members.  On  April  16,  1883,  the  society  issued  to  Joseph  A. 
Remington  a  certificate  of  membership,  which  declared  that  he  was  a  member  of 
class  A,  in  said  society,  and  that  it  was  issued  for  the  benefit  of  his  widow  Ade- 
laide V.  Remington,  unless  he  should  at  any  time,  or  from  time  to  time,  thereafter 
in  writing  assented  to  by  said  society,  substitute  some  other  beneficiary  or  benefi- 
ciaries; and  in  that  case,  for  the  benefit  only  of  the  beneficiary  or  beneficiaries  last 
substituted,  before  the  death  of  Joseph  A.  Remington,  and  upon  his  death  or  upon 
the  death  of  the  beneficiary  last  therein  substituted,  the  society  agreed  to  pay  to 

*  22  Eng.  Rep.  702 ;    88  id.  156.—  Ed. 
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said  beneficiary  or  beneficiarieB  or  their  leeal  representatives  a  sum  not  to  exceed 
$5,000,  provided  said  certificate  should  be  surrendered  and  proper  receipts  for 
said  sum  tendered  to  the  corporation.  On  Octobers,  1883,  Joseph  A.  Reming- 
ton, being  indebted  to  the  defendant  Earl,  joined  with  his  wi^  Adelaide  Y. 
Remington,  in  a  form  of  an  assi^ment  of  said  certificate,  which  purported  to 
convey  to  Earl  all  their  interest  m  said  certificate,  the  assignment  having  been 
made  as  security  for  the  debt  due  Earl.  The  certificate  of  membership  was  de- 
livered to  Earl  at  the  same  time.  Joseph  A.  Remington  died  January  15,  1884. 
March  4,  1884,  Adelaide  Y.  Remington  executed  and  delivered  to  the  defendant 
Clinton  Y.  S.  Remington,  an  order  or  assignment,  of  $1,200  on  said  society.  March 
6,  1884,  Adelaide  Y.  Remington  also  made  an  assignment  of  her  interest  in  any 
sum  due  her  under  said  certificate,  or  which  might  become  due  her  from  sai^ 
society,  to  the  complainant  in  trust,  for  the  benefit  of  herself  and  her  children. 
The  case  was  heard  by  a  single  justice  upon  agreed  facts  and  was  reserved  for  the 
consideration  of  the  full  court. 

E.  P.  Brattm  db  T,  M.  Osborne^  for  complainant.      J,  M,  Morton  <fe  /.  F.  Jackiton, 
for  defendants. 


C.  Allbn,  J.  The  statute  of  1877  (chap.  204)  authorizes  the  formation  of  i 
ciations  for  the  purpose  of  rendering  assistance  to  the  widows,  orphans  or  other 
dependents  of  deceased  members  by  means  of  the  payment  by  eacti  member  of  a 
fixed  sum,  to  be  held  by  such  association  until  the  death  of  a  member  occurs,  an4 
then  to  be  forthwith  paid  to  the  person  or  persons  entitled  thereto.  The  fund  so 
held  is  not  to  be  liable  to  attachment  by  trustee  or  other  process ;  and  it  is  de- 
clared that  tlie  provisions  of  the  general  laws  relating  to  life  insurance  companies 
shall  not  be  applicable  to  such  beneficiary  corporations.  The  question  now  arises 
whether  the  contract  entered  into  by  such  an  association  or  corporation  with  one 
of  its  members  for  the  benefit  of  beneficiaries  within  the  classes  named,  is  asaign- 
'  able  during  his  life  to  a  person  not  within  either  of  those  classes.  We  think  it  is 
not.  If  it  were  held  otherwise,  these  associations  would  stand  on  substantially  the 
same  footing  as  life  insurance  companies.  But  such  was  not  the  intention  of  the 
legislature.  The  purpose  for  which  they  can  be  formed,  is  strictly  limited  by  stat- 
ute to  rendering  assistance  to  the  widows  and  orphans  of  deceased  members  or 
other  persons  dependent  upon  them.  It  is  not  contemplated  by  the  statute  that 
the  right  to  the  assistance  secured  by  membership  shall  be  assignable  to  creditors 
during  the  member's  life.  The  purpose  of  the  statute  would  be  defeated  by  allow- 
ing an  assignment  during  the  member's  life  to  his  creditors  as  collateral  security. 
The  assignment  to  Earl  was  therefore  invalid. 

The  order  of  March  4,  1884,  to  Remington  constituted  a  good  assignment  in 
equity  to  the  amount  of  $1,200  of  the  widow's  interest,  which  had  then  become 
vested,  and,  having  been  made  for  a  good  consideration,  was  not  revocable. 
Moreover,  the  acts  of  the  treasurer  amounted  to  a  ratification  of  it.  He  is,  there- 
fore, entitled  to  the  amount  of  his  order  and  the  plaintiff  to  the  residue. 

Decree  accordingly. 


Hinckley,  Executor,  t>.  Thaohbr. 

June  22, 1885. 

Will  —  Extriksio  Evidbncb  to  Aid  CoNSTaucriox  —  BBQassrs  to  RiLiGiotrs  Bocnms;. 

The  testator  gave  the  lesidae  of  his  estate  '*  equally  to  the  authorised  ag^ots  of  tbe 
home  and  foreign  missionary  societies,  to  aid  in  propaj^ating  the  holy  religion  of  Jesos 
Christ."  There  being  no  societies  the  names  or  which  conformed  accuratelv  to  the 
description  contained  in  the  will,  and  several  societies  of  the  character  described  harins 
appeared  as  claimants  to  the  fund,  a  bill  in  equity  was  brought  to  obtain  the  direction  oC 
tne  court  for  its  distribution.  ' 

Held,  that  extrinsic  evidence  could  be  given  to  ascertain  the  intention  of  the  testator, 
and  that  for  that  purpose  the  facts  known  to  the  testator  at  the  time  be  executed  the  will, 
the  names  by  which  be  was  accustomed  to  call  the  missionary  societies,  or  by  which  they 
were  usually  called  and  known  in  the  religious  society  with  which  be  worship'ed,  the  ioter^ 
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est  shown  bj  him  in  anj  particnlar  missionarj  sooietj,  and  the  contribntionB  which  he 
made  for  missionary  purposes,  were  competent  facts  to  aid  in  identifying  the  societies  in- 
tended by  the  will. 
Beld,  also,  that  such  a  bequest  was  a  good,  charitable  bequest.* 

Bill  in  equity  by  the  executor  of  the  will  of  Admiral  Henry  Enox  Thatcher, 
late  of  Winchester,  to  obtain  the  direction  of  the  court  as  to  the  disposition  of  the 
residue  of  his  estate.  The  testator  gave  the  residue  of  his  estate  *'  eq^ually  to  the 
authorized  agents  of  the  home  and  foreign  missionary  societies,  to  aid  m  propagat- 
ing the  holy  religion  of  Jesus  Christ."  The  next  of  kin  of  the  testator  appeared 
and  claimed  that  the  gift  was  void,  and  the  attorney-general  appeared  as  represent- 
ing public  charities.  The  American  Home  Missionary  Society  of  New  York,  the 
American  Board  of  Commissioners  for  Foreign  Missions,  the  Massachusetts  Home 
Missionary  Society,  and  the  Missionary  Society  of  the  Methodist  Episcopal  Church 
also  appeared  and  filed  claims  to  the  fund.  The  case  was  heard  by  a  single  jus- 
tice, who  decided  that  the  testator  did  not  intend  either  of  the  societies,  or  any 
particular  society ;  that  the  gift  was  a  valid  charitable  gift  and  ought  to  be  applied 
equally  to  home  and  foreign  missions,  according  to  a  scheme  to  be  directed.  From 
the  decree  which  was  entered  the  next  of  kin  appealed  so  far  as  it  declared  the 
gift  valid,  and  the  American  Board  of  Commissioners  for  Foreign  Missions  and  the 
Massachusetts  Home  Missionary  Society  so  far  as  it  was  against  their  claims. 

R.  R.  Bishop  &  G.  Wigglesioorthy  for  the  American  Board  of  Commissioners 
for  Foreign  Missions,  and  the  attorney-general.  J.  JV.  Marshall^  for  the  Massa- 
chusetts Home  Missionary  Society.  K  Baylies,  for  the  Missionary  Society  of 
the  Methodist  Episcopal  Church.  Jf.  A,  Fowler,  J.  L.  Thomdihe  &  F,  C,  Welch, 
for  the  next  of  kin  of  the  testator. 

Field,  J.  Henry  Enox  Thatcher  died  April  5,  1880,  leaving  a  will,  which 
was  executed  March  18,  1870.  The  first  clause  of  the  last  article  of  the  will  is 
as  follows:  "I  also  will  and  desire,  that  the  residue  of  my  property,  if  any, 
after  paying  my  funeral  expenses  and  just  debts,  as  well  as  all  before  named  be- 
quests, be  given  equally  to  the  authorized  agents  of  the  Home  and  Foreign 
Missionary  Societies,  to  aid  in  propagating  the  holy  religion  of  Jesus  Christ." 

In  the  original  will,  the  words  '*  Home  **  and  the  words  **  Foreign  Missionary 
Societies,"  each  be^^  with  a  capital  letter.  There  is  nothing  else  in  the  will 
that  affords  any  aid  in  construing  this  clause,  unless  it  be  thought  that  the 
declaration  in  the  first  clause  of  the  will  might  aid  the  court  in  determining 
what  the  testator  meant  by  '^the  holy  religion  of  Jesus  Christ,"  if  it  becomes 
necessary  to  determine  it. 

That  declaration  is  as  follows:  '^Realizing  the  uncertainty  of  human  life, 
which  by  the  blessing  of  my  Heavenly  Father,  I  have  been  permitted  to  enjoy 
for  so  long  a  time,  and  acknowledging  my  firm  belief  in  Him  and  the  efficacy  of 
the  atonement  of  His  Son,  our  Lord  and  Saviour  Jesus  Christ  and,  with  the  hope 
of  the  final  salvation  of  my  immortal  soul  through  His  merits,  and  being  of 
sound  mind  and  memory,  I  declare  this  instrument  to  be  my  last  Will  and 
Testament." 

The  two  princii>al  questions  argued  are :  First,  whether  the  home  and  f oreig^n 
missionary  societies  intended  by  the  testator  can  be  identified ;  and  second,  if 
they  can  be,  whether  this  is  a  valid  charitable  bequest. 

One  question  of  evidence  has  been  argued,  which  is,  whether  evidence  of  the 
testator^s  religious  opinions,  at  the  time  he  executed  the  will,  is  admissible, 
either  for  the  purpose  of  identifying  the  societies,  or  of  showing  what  the  testator 
meant  by  "The  holy  religion  of  Jesus  Christ."  The  case  is  one  in  which  there 
is  not  shown  to  exist  any  society  or  societies  which  conform  accurately  to  the 
name  or  description  contained  in  the  will.  In  Shore  v.  WUson,  9  CI.  &  F.  856, 
it  was  left  undetermined  whether  the  religious  opinions  of  Lady  Hewley  could 
be  shown  for  the  purpose  of  determining  the  meaning  of  the  words  *'  Godly 
preachers  of  Christ's  holy  Gospel,"  contained  in  her  deed  of  1704.  A  majority 
of  the  judges  whose  opinions  were  taken  by  the  House  of  Lords,  were  of  opinion, 
that  evidence  of  the  religious  opinions  of  Lady  Hewley  could  not  be  considered, 

*28EDg.  Bep.  617;  49  Am.  Rep.  Ul.— Ed. 
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except  for  the  purpose  of  showing  her  connection  with  a  religious  denominstion, 
the  members  of  which  used  the  words  in  a  restricted  sense.  The  House  of 
Lords  intimate  that  such  is  their  opinion.  Drummond  v.  Attomey-Genend^  2E 
L.  C.  837;  Charter  v.  Charter,  L.  R.,  7  H.  L.  364. 

But  in  carrying  into  effect  by  means  of  a  scheme,  a  charitable  bequest  for 
religious  purposes,  when  the  terms  of  the  gift  are  indefinite  it  seems  the  religioos 
opinions  of  the  donor  are  sometimes  regarded  in  England.  Attorney- GeMrd-^. 
Calvert,  23  Beav.  248;  Attorney- General  v.  Glasgaw  College,  2  Colyer's  Ch.  665. 

The  precise  point  we  find  it  necessary  now  to  determine  is  whether  such  evi- 
dence can  be  considered  for  the  purpose  of  identifying  the  missionary  sodeti^ 
intended  by  the  will.  It  may  be  conceded  that  the  private  religious  opinion  of 
the  testator  would  not  be  competent  evidence,  but  his  public  religious  acts  and 
association,  with  a  particular  denomination  of  Christians,  in  connection  with  other 
testimony,  has  often  been  admitted,  and  we  are  not  prepared  to  say  that  there 
might  not  be  cases  in  which  such  evidence,  unconnected  with  other  evidence, 
would  be  competent.  If  each  denomination  of  Christians  had  one  missionuy 
society,  bearing  the  name  of  the  denomination,  and  a  testator  left  a  bequest  to 
**the  missionary  society,"  without  further  description^  his  publicly  professed 
religious  belief  would  naturally  throw  some  light  upon  the  meaning.  It  could 
not  well  be  presumed  that  a  zealous  Roman  Catholic  could  intend,  by  these  indefi- 
nite words,  a  Protestant  missionary  society,  or  that  a  zealous  Trinitarian  intended 
such  a  gift  for  a  Unitarian  society.  There  is,  however,  little  or  no  evidence  in 
the  case  of  the  religious  opinions  of  Admiral  Thatcher,  except  as  they  may  he 
inferred  from  his  acts  in  connection  with  churches  and  religious  societies,  and  the 
usages  of  those  churches  and  societies ;  and  it  is  unnecessary  to  decide,  whether 
his  religious  opiniohs,  disconnected  from  the  other  evidence,  would  be  competent 
evidence.  In  carrying  into  execution  every  will,  extrinsic  evidence  is  necessary 
to  identify  the  legatees,  but  often  the  evidence  leaves  no  room  for  doubt,  as  the 
name  or  description  of  the  legatee  in  the  will  accurately  conforms  to  the  facts  es- 
tablished by  the  evidence ;  but  when  the  evidence  raises  a  doubt,  the  questioo 
then  arises,  whether  by  competent  evidence,  the  identity  of  the  legatee  can  be 
ascertained  with  reasonable  certainty.  The  facts  known  to  the  testator  at  the 
time  he  executed  this  will,  the  names  by  which  he  was  accustomed  to  call  the 
missionary  societies,  or  by  which  they  were  usually  called  and  known  in  the  re- 
ligious society  with  which  he  worshiped,  the  interest  shown  by  him  in  any  particu- 
lar missionary  society,  and  the  contributions,  if  any,  that  he  made  for  missionary 
purposes,  are  competent  evidence  to  aid  in  identifying  the  missionary  societia 
intended  by  the  will.  It  is  apparent  from  the  evidence,  that  Admiral  Thatcher 
was  a  constant  attendant  upon  public  religious  worship ;  that  he  confined  his  at- 
tendance to  the  Protestant  Trinitarian  churches;  that  he  used  in  the  navy,  as  is 
customary,  the  Episcopal  service;  that,  at  times,  before  1870,  he  showed  a  personal 
preference  for  the  Episcopal  church,  but  that  this  preference  was  not  very 
strong;  that  he  attended  the  Episcopal,  Congregational,  Methodist  or  Presby- 
terian churches,  without  any  decided  denominational  basis,  according  to  his  con- 
venience, or  his  approbation  of  the  minister  or  the  service ;  and  that,  as  a  fact,  he 
more  frequently  attended  the  Congregational  churches  than  any  other. 

The  interest  he  is  shown  to  have  felt  in  the. missionary  work  of  the  American 
Board,  the  knowledge  of  the  relations  existing  between  that  board  and  the  Massa- 
chusetts Home  Missionary  Society,  the  manner  in  which  the  two  societies  were 
usually  spoken  of  in  the  church  at  Winchester,  where  he  worshiped  when  he  made 
the  will,  and  the  manner  in  which  he  spoke  of  them,  have  far  more  significance 
than  the  evidence  of  his  attendance  at  churches.  It  appears  abundantly  by  the 
testimony,  that  in  1870,  when  the  will  was  executed,  he  knew  of  the  American 
Board  of  Commissioners  for  Foreign  Missions,  had  been  acquainted  with  some  of 
its  officers  and  agents  and  missionaries,  and  was  intei'ested  in  the  work  that  so- 
ciety was  doing,  and  that  he  knew  of  the  Massachusetts  Home  Missionary  Society 
as  a  co-operating  society,  devoted  wholly  to  home  missions,  while  the  American 
Board  was  devoted  exclusively  to  foreign  missions.  It  does  not  appear  that  he 
knew  definitely,  the  relations  existing  between  the  Massachusetts  Home  Missionary 
Society  and  the  American  Home  Missionary  Society.    In  1869,  the  American  Board 
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began  sending  him  the  Missionary  Herald,  a  monthly  publication  of  that  society. 
Both  before  and  after  executing  this  will,  he  is  shown  to  have  spoken  approvingly 
of  the  work  of  the  missionaries  of  that  society.  He  was  interested  in  the  purchase 
of  the  '*  Morning  Star/'  which  was  built  by  the  American  Bo^d  in  1870.  If  the 
bequest  in  the  will  had  been  solely  to  the  Foreign  Missionary  Society,  in  view  of 
the  knowledge  of  the  testator,  at  the  time  of  the  execution  of  the  will  of  the 
American  Board  of  Commissioners  for  Foreign  Missions,  the  interest  he  had  shown 
in  it  and  the  ac<^uaintance  he  had  had  with  some  of  its  officers  and  missionaries, 
the  favorable  opmions  he  entertained  of  the  work  it  was  doing,  the  fact  that  in 
the  chorch  and  religious  society  which  he  attended,  it  was  often  spoken  of  as  The 
Foreign  Missionary  Society,  and  was  the  Foreign  Missionary  Society,  for  which 
contributions  were  imnuaUy  taken  up,  to  which  he  contributed,  and  was  one  of 
the  great  charities  which  that  church  and  society  were  supporting;  and  the  only 
one  called  by  that  name,  and  also  of  the  fact  that  it  is  not  shown  that  he,  at  that 
time,  was  interested  in  any  other  American  Foreign  Missionary  Society,  we  can 
have  no  doubt  that  it  would  be  a  reasonable  and  proper  inference  that  the  testa- 
tor intended  by  the  Foreign  Missionary  Society,  the  American  Board  of  Commis- 
sioners for  Foreign  Missions.  Am,  Trust  Society  v.  DeWittf  9  Allen,  447;  TUton 
V.  American  BiUe  Society,  60  N.  H.  877;  AWy-GmH  v.  Dublin,  88  id.  459; 
Dunham  v.  Averill,  45  Conn.  61;  Ooodhue  v.  Clarh,  87  N.  H.  525;  In  re  Feam*8 
WiU,  27  W.  R.  892;  Howard  v.  Am,  Peace  Society,  49  Me.  288;  Button  v.  Am.  Trad 
Soeisty,  23  Vt.  849;  Brewster  v.  McCaWs  Devisees,  15  Conn.  275;  InreKUverVs 
Trusts,  L.  R,  7  Ch.  170. 

But  the  bequest  is  *'  equally  to  the  authorized  agents  of  the  home  and  foreign 
missionary  societies,  to  aid  in  propagating  the  holy  religion  of  Jesus  Christ.'*  The 
word  "equally"  shows  that  more  than  one  society  was  meant,  and  that  the  words 
**  the  home  and  foreign  missionary  societies  "  were  not  intended  as  the  name  of 
one  society.  One  contention  is,  th^t  two,  and  only  two  societies  were  meant,  one 
the  Home  Missionary  Society  and  the  other  the  Foreign  Missionary  Society.  The 
use  of  the  definite  article  and  of  the  capital  letters  by  the  testator,  perhaps  slightly 
favors  this  contention.  The  facts  favor  it.  If  there  had  been  more  than  one  society 
known  to  the  testator,  in  which  he  was  interested,  each  of  which  was  a  home  and 
foreign  missionary  society, the  contention  might  well  be  that  he  intended  this  bequest 
for  each  of  these  societies,  but  no  such  facts  appear.  In  1866  Admiral  Thatcher 
spoke  to  Mr.  Phillips,  of  the  good  work  which  the  Wesleyan  Missionary  Society 
in  the  Southern  Pacific  had  done,"  and  he  was  evidently  familiar  with  the  fact 
that  the  Methodist  Episcopal  Church  had  foreign  missions  and  probably  with  the 
fact  that  that  church  had  home  missions.  It  does  not  appear,  however  that  he 
knew  that  any  of  the  Protestant  Trinitarian  churches  of  the  United  States  carried 
on  their  missionary  work  by  means  of  societies,  each  of  which  was  both  a  home 
and  foreign  missionary  society,  and  he  did  understand  that  the  principal  mission- 
ary work  of  the  Congregational  Church  was  divided  between  the  American  Board, 
which  was  wholly  a  foreign  missionary  society,  and  the  Massachusetts  Home 
Missionary  Society,  to  which  it  was  auxiliary,  was  exclusively  a  home  missionary 
society.  We  think  it  is  a  fair  inference  from  the  language  of  the  will,  and  the 
facts  shown  to  have  been  known  to  the  testator,  when  he  made  it,  that  he  intended 
to  divide  the  residue  of  his  property  equally  between  home  missions  and  foreign 
missions,  and  that  he  understood  that  there  was  a  home  missionary  society  or 
were  home  missionary  societies  and  a  forei^  millenary  society  or  foreign  mis- 
sionary societiefl,  to  whose  agents  he  intenaed  this  residue  should  be  paid.  As 
this  residue  then  was  to  be  divided  into  two  equal  parts,  one  to  be  devoted  to 
home  missions,  and  the  other  to  foreign  missions,  the  natural  construction  of  the 
testator's  words  is,  that  he  had  in  mind  two  definite  societies,  one  a  home  mis- 
sionary society  and  the  other  a  foreign  missionary  society,  to  whose  agents  the 
residue  should  be  paid  in  equal  shares  and  the  clause  is  to  be  construed  as  if  it 
read  :  **  I  also  will  and  devise  that  the  residue  of  any  property  be  given  equally  to 
the  authorized  agents  of  the  Home  Missionary  Society  and  the  Foreign  Missionary 
Society  to  aid  in  propagating  the  holy  religion  of  Jesus  Christ.*' 

If  r^  in  this  way,  we  thmk  the  evidence  makes  it  reasonably  certain  what 
Bocieties  were  intended.     By  the  Foreign  Missionary  Society  we  think,  as  we  have 
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said,  the  evidence  makes  it  clear,  that  the  testator  intended  the  American  Board 
of  Commissioners  for  Forei^  Missions.  Although  the  evidence  does  not  show  that 
the  testator  took  a  special  interest  in  the  Massachusetts  Home  Missionary  Society, 
et  it  was  the  society,  which  more  than  any  other  represented  to  him,  at  the  time 
le  made  his  will,  the  cause  of  home  missions,  the  only  home  missionary  society 
of  which  he  is  shown  to  have  had  any  definite  knowledge.  And  it  was  a  Massa- 
chusetts society,  which  in  the  church  and  religious  society  at  Winchester  sustained 
the  same  relation  to  home  missions  as  the  American  Board  sustained  to  foreign 
missions,  and  was  the  society  intended  in  the  church  and  religious  society  at 
Winchester,  when  contributions  for  home  missions  were  solicited,  and  its  name 
answers  better  to  the  description  in  the  will,  than  that  of  any  other  society,  except^ 
perhaps,  that  of  the  American  Home  Missionary  Society,  to  which  it  is  auxiliary. 
We  think  that  it  is  reasonably  certain  that  the  Massachusetts  Home  Missionary 
Society  was  intended  by  the  words  of  the  testator  in  the  will.  There  is  no  doubt 
that  a  bequest  to  the  two  societies  **  to  aid  in  the  propagation  of  the  holy  religion 
of  Jesus  Christ,"  is  a  good,  charitable  bequest.  The  decree  entered  must  be 
reversed  and  there  must  be  a  decree  that  the  American  Board  of  Commissioners 
for  foreign  missions  and  the  Massachusetts  Home  Missionary  Society  are  entitled 
to  receive  the  residue  in  equal  shares. 
,    So  ordered. 


Jf^FW  YORK  COURT  OF  APPEALS. 


Clutb  «.  Emmerich.* 

June  9,  1886. 

Judicial  Sali  — Cavbat  Emptor — Subroqation  —  Judqmskt  Sali  —  Rights  op  Partus 
Patiko  Prior  Mortoagk. 

The  maxim  of  catwl  tmptor  applies  to  ludicial  sales. 

Plaintiffs  purchased,  in  1869,  certain  real  estate  sold  under  a  judgment  docketed  in  1865, 
which  was  at  the  time  incumbered  by  a  mortgage  given  in  1863.  Subsequent  to  the  re- 
covery of  the  judgment,  the  judgment  debtor  conveyed,  and  the  property  passed  through 
several  conveyances  to  the  defendant,  who  acquired  title  in  1871,  his  grantor  being  Mans 
Cotretl.  The  mortgage  of  1868  had  been  taken  up  and  a  second  mortgage  given  in  1866  bf 
the  then  owner.  ^  1871  Harks  Coltrell  mortgaged  the  property,  and,  with  the  proceeds, 
paid  off  the  second  mortgage.  In  an  action  of  ejectment,  hsld,  that  the  original  mortgue 
of  1868  had  been  kept  alive  and  was  still  a  prior  lien  upon  the  property  as  against  tEe 
plaintiff,  whose  title  aepended  upon  the  judgment  of  1865,  and  that  the  rights  of  ^e  par- 
ties should  be  adjusted  accordingly,  f 

Appeal  from  jud^ent  of  general  term,  first  department,  affirming  a  judgment 
rendered  upon  a  trial  by  the  court  without  a  jury.        ^ 

T,  J.  CltUe,  for  appellant.    B,  SkaatSy  for  respondent. 

Finch,  J.  Very  numerous  answers  to  the  careful  and  elaborate  opinion  of 
Daniels,  J.,  at  the  special  term,  and  which  the  general  term  approved  and 
adopted,  have  been  presented  for  our  consideration,  and  fortified  by  a  copious 
citation  of  authorities.  Selecting  out  those  which  seem  most  plausible  ana  are 
confidently  urged,  we  may  confine  what  needs  to  be  said  to  their  discussion 
without  useless  repetition  of  the  argument  which  has  thus  far  prevailed. 

1.  The  judgment  rendered  is  criticised,  as  in  direct  violation  of  the  recording 
acts.  That  Mrs.  Clute  bought  the  property  at  a  sale  on  execution,  when  the 
prior  Chamberlain  mortgage  was  discharged  of  record;  that  she  became  such 
purchaser  in  good  faith  and  for  value,  as  the  trial  court  expressly  found;  and 
that  a  practical  revival  of  the  satisfied  mortgage  sweeps  away  the  protection  of 
the  record,  and  works  gross  injustice  to  one  who  has  trusted  to  it, —  is  the  sub- 
stantial argument  made.     But  we  do  not  see  that  the  recording  acts  affect  the 

«26  Hun,  10,  affirmed.    See,  also,  12  Hun,  504. 

fAs  to  subrogation,  see  28  Eng.  Bep.  213.  Rights  of  purchaser  on  execution  sale,  aiUe, 
88. 
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question*  Whatever  of  good  faith  attended  Mrs.  Gluteus  purchase  at  the  exe- 
cution sale,  she  could  gain  by  it  no  better  or  stronger  right  than  the  creditor 
would  have  got  if  he  had  been  the  purchaser.  Frost  v.  ToTikers  Savings  Banh^ 
70  N.  Y.  653;  S.  C,  26  Am.  Rep.  627.  She  took  only  what  the  judgment  could 
give,  and  bought  at  the  peril  of  disappointment  as  to  the  existence  or  scope  of 
its  lien.  The  maxim  of  oai>eat  emptor  applied  to  her  purchase,  and  she  lias  no 
ground  of  complaint  if  she  is  given  an  interest  in  the  land,  precisely  commen- 
surate with  the  actual  lien  of  the  judgment  under  which  she  oought.  The  rec- 
ord told  her  that  such  lien  was  only  upon  Hall's  equity  of  redemption,  and  was 
subject,  when  obtained,  to  the  prior  Chamberlain  mortgage.  The  judgment 
creditor  had  no  equitable  right  to  any  thing  more.  If  more  came  by  an  enlarge- 
ment of  the  lien,  that  was  simply  the  cre£tor^s  good  fortune ;  if  it  did  not  so 
come,  the  good  fortune  vanished,  but  no  right  of  the  creditor  w^  invaded. 
Mrs.  Clute's  purchase,  therefore,  gave  her,  outside  of  her  legal  right,  no  equity  to 
have  the  property  freed  from  the  incumbrance  to  which  the  judgment  itself  was 
subject.  Her  struggle  is  to  retain  the  benefit  of  an  accidental  and  unintended 
extension  of  the  judgment  lien,  to  which  she  was  in  no  way  equitably  entitled, 
at  the  expense  of  others  acting  in  ignorance  and  through  mistake. 

2.  It  is  further  contended  that  the  judgment  appealed  from  carries  the  doctrine 
of  subrogation  beyond  any  recognized  limit ;  that  the  savings  bank  holding  the 
final  mortgage  was  a  mere  volunteer,  advancing  its  money  without  compulsion  or 
necessity;  and  that  it  was  error  to  make  the  mortage  as  the  final  form  of  a 
continuous  debt  a  lien  upon  the  premises,  having  priority  over  the  sheriff^s  deed. 
Two  cases  are  specially  relied  on  as  the  basis  of  this  contention, —  Marvin  v.  Ved- 
der,  6  Cow.  671 ;  Banta  v.  Garmo,  1  Sandf.  Ch.  883.  They  hold  that  a  mere  vol- 
unteer cannot  be  subro^ted,  and  we  have  quite  recently  admitted  the  doctrine 
to  be  sound.  Acer  v.  Bbtchhiss,  97  N.  Y.  403.  But  it  is  not  the  savings  bank 
which  is  invoking  equitable  interference.  It  is  not  even  a  party  to  this  action, 
although  benefit  may  result  to  it  from  justice  done  to  others.  The  defendant 
sued  in  ejectment  and  certain  to  lose  his  land,  resists  the  claim  of  mesne  profits 
and  the  complete  recovery  sought,  by  himself  invoking  the  doctrine  of  subroga- 
tion. It  is  Emmerich  and  his  grantors  who  have  paid  the  interest  upon  the  out- 
standing incumbrance,  in  ignorance  that  the  title  had  been  sapped,  and  wasting 
their  money  without  return,  and  it  is  the  defendant  who  brings  his  trouble  into 
equity  and  seeks  its  aid.  He  is  no  mere  volunteer.  He  was  in  possession  of  the 
land  as  owner,  supposing  his  title  to  be  perfect.  He  had  covenanted  to  pay  the 
bank  mortgage  and  parted  with  his  money  in  ^ood  faith  and  to  protect  his  title. 
In  no  sense  were  his  payments  voluntary,  and  in  every  particular  he  stood  within 
the  rule  of  subrogation.  But  it  is  said  that  he  could  defend  against  his  covenant 
OS  it  respects  any  future  liability  by  reason  of  his  eviction,  Dunning  v.  Leatntt, 
8o  N.  Y.  85;  S.  C,  89  Am.  Rep.  617;  and  so  the  amount  unpaid  cannot  be  made 
a  lien  for  his  benefit  Possibly  he  mi^ht  so  defend ;  but  is  he  bound  to  set  up 
such  defense  and  repudiate  his  covenant  for  the  pure  profit  and  benefit  of  a  plain- 
tiff having  no  equitable  right  to  such  profit?  If  Emmerich  can  escape  his  liability 
by  two  modes  of  procedure ;  one  of  which  throws  the  loss  where  it  belongs,  and 
the  other  lands  it  upon  innocent  parties,  may  he  not  choose  the  former?  If  he 
decides  to  abide  by  his  covenant  and  not  resist  it,  at  least  the  plaintiff  may 
not  complain.  But  Emmerich  by  his  deed  obtained  all  the  right  of  Marks 
Cottrell,  and  he  at  all  events  remains  liable  upon  his  bond  to  the  bank,  and  him- ' 
self  paid  off  the  Pearsall  mortgage  with  the  new  loan,  and  his  equity  has  become 

defendant's. 

3.  It  is  said  that  Marks  Cottrell  had  actual  notice  of  plaintiff's  title  before  he 
paid  off  the  Pearsall  mortgage,  and  that  defendant  had  such  notice  in  1874.  The 
nndings  are  to  tliat  effect,  but  they  show  also  that  each  party  had  no  such  actual 
knowledge  until  after  their  conveyances  were  taken  and  they  had  become  bound 
by  their  covenants  to  pay  off  the  mortgage  incumbrance.  The  contention  amounts 
to  this:  that  they  were  bound  to  repudiate  their  covenants  and  throw  the  loss 
upon  innocent  third  parties  for  the  benefit  of  one  whose  sole  right  was  subject  in 
equity  to  the  pavment  of  the  debt. 

4.  But  it  is  added,  that  Marks  Cottrell,  after  the  sheriff's  deed  to  Mrs.  Clute,  had 
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nothing  to  cony^^  and  could  not  transfer  any  right  or  title  to  Denis  Cottrell  which 
might  pass  to  the  defendant;  and  that  Marks  Cottrell  could  not  indirectly,  hj 
mortgage  upon  land  which  he  did  not  own,  cut  off  Mrs.  Gluteus  title.  Ail  this 
assumes  that  her  title  was  something  more  than  it  really  was,  and  puts  its  acci- 
dental and  mistaken  extension  in  the  place  and  stead  of  its  real  lien.  Marks  Cot- 
trell was  in  possession  when  he  conveyed  to  Denis,  and  his  deed  was  at  least 
effective  to  transfer  that  possession  and  whatever  equitable  rights  he  had  as  against 
the  legal  title  obtained  by  plaintiff.  That  legal  title  is  not  here  assailed  or  de- 
stroyed. Equity  has  simply  taken  its  measure,  and  allowed  it  to  prevail  to  its 
lawful  extent,  and,  in  justice  to  the  complaining  parties,  compelled  it  to  operate 
solely  within  its  own  proper  and  just  boundaries. 

6.  It  is  also  insisted  both  as  to  Mrs.  Hyde  and  Marks  Cottrell  as  well  as  to  de- 
fendant that  they  had  covenanted  and  agreed  to  pay  off  the  mortgage  debt,  and 
that  one  cannot  be  subrogated  to  a  debt  for  which  he  is  primarily  lieiDle,  and  which 
it  is  his  duty  to  pay.  That  is  only  another  mode  of  saying  that  one  cannot  be  sub- 
rogated who  has  no  equity,  and  is  quite  true  without  a&cting  the  case  here  pre- 
sented. It  was  not  their  duty  to  pay  as  against  the  judgment  creditor,  and  it  was 
his  duty  and  his  debt  if  he  became  owner  under  the  judgment.  As  between  these 
grantees  and  the  creditor,  the  mortgage  debt  was  the  prior  lien  and  to  be  taken 
out  of  the  land,  leaving  the  judgment  to  take  the  residue ;  and  in  no  just  sense 
can  it  be  said,  as  against  one  claiming  under  the  judgment,  that  the  owners  of  the 
fee  were  bound  to  pay  off  the  incumbrance.  While  they  had  agreed  to  do  so  as 
to  other  parties,  and  as  to  them  were  primarily  liable,  they  stood  in  no  such  relation 
to  the  plaintiff  and  owed  her  no  such  duty. 

The  foregoing  are  the  principal  objections  taken  to  the  conclusions  of  the  court 
below.  There  were  many  others  but  largely  dependent  upon  those  discusised.  The 
general  principles  involved  in  the  decision  have  been  sufficiently  vindicated  by  the 
opinion  of  the  special  term,  to  which  we  have  already  referred. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Rbhbbbg  9.  Mayor,  etc.,  of  New  York. 

June  9,  1885. 

Practici — Exclusion  or  Eyidbkcv  — ^^Pboop  of  Regulations — Rbadino  raoic  Stsnoqkaphu's 
MiNUTis  —  Limiting  Counbbl. 

In  an  action  brought  to  recover  damages  for  injuries  received  from  the  falling  upon  him 
of  a  pile  of  bricks  placed  in  a  street  by  a  contractor  engaged  in  taking  down  a  building, 
a  witness  called  by  plaintiff  testified  on  cross-examination  that  he  did  not  consider  that 
the  brick  pile  was  the  same  in  its  appearance  as  those  he  had  seen  in  the  streets  constructed 
under  similar  circumstances.  The  plaintiff  then  asked  the  witness,  ''  what  was  the  differ- 
ence that  you  obserred  between  tnis  pile  and  other  piles  of  old  brick  ?  "  This  was  ob- 
jected to  and  excluded.  Held  not  error;  whether  it  was  safe  or  dangerous  could  onlj  be 
determined  by  ^roof  of  its  own  features  and  not  by  eridence  showing  the  construction  of 
other  piles  of  bnck,  and  the  fact  that  the  witness  bad  testified  on  cross-examination  tfatt 
the  brick  pile  in  question  differed  in  appearance  from  others  seen  in  the  streets  by  the 
witness,  did  not  entitle  the  plaintiff  to  prove  in  what  respect  it  differed  from  the  other 
pUes. 

A  regulation  defining  or  limiting  the  extent  of  the  obstruction  of  streets  by  building 
material  cannot  be  proved  by  oral  evidence ;  the  ordinance  itself  must  be  produced,  also 
the  permit  issued  under  such  regulation. 

It  is  not  error  for  the  trial  court  to  refuse  to  allow  counsel  in  cross-examinin^g  a  witnesf 
to  read  from  the  alleged  minutes  of  the  stenographer  taken  on  the  former  tria^  the  accu- 
racy of  which  has  not  been  established. 

An  exception  is  not  well  taken  unless  the  attention  of  the  court  is  directed  to  the  precise 
point  intended. 

The  time  to  be  allowed  counsel  in  summing  up  is  a  matter  of  discretion  for  the  triil 
court,  with  which,  unless  abused,  this  court  will  not  interfere.* 

Oeo.  If,  Sanders,  for  appellant.     D,  J.  Dean,  for  respondent. 

Mn^LBR,  J.    Numerous  questions  were  made  upon  the  trial  as  to  the  rulings  of 

*22Eng.  Eep.  741. 
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the  judge  in  regard  to  the  admission  of  evidence,  which  questions  are  first  en- 
titled to  consideration. 

The  'plaintiff  called  a  policeman,  who  testified  as  to  the  character  of  the  pile  of 
brick,  by  the  falling  of  which  the  accident  in  question  was  occasioned,  and  that 
he  saw  nothing  particular  about  the  pile  that  attracted  hie  attention.  The  plain- 
tiff then  called  a  witness,  who  testified  generally  as  to  the  character  of  the  pile, 
and  upon  his  cross-examination  testified  that  he  did  not  consider  that  the  brick 
pHe  was  the  same  in  its  appearance  as  those  he  had  seen  in  the  streets  constructed 
under  similar  circumstances.  The  plaintiff  then  asked  this  witness,  ^'  what  was 
the  difference  that  you  observed  between  this  pile  and  other  piles  of  old  brick  ? " 
This  was  objected  to,  and  the  objection  sustained,  and  the  plaintiff  excepted  to 
the  ruling  of  the  judge. 

No  distinct  offer  was  made  to  show  by  the  witness  in  what  respect  the  other 
brick  piles  were  differently  built,  and  we  think  that  the  difference  between  this 
pile  and  other  piles  of  brick  was  entirely  immaterial.  The  characteristics  of 
other  brick  piles  could  not  affect  the  question  whether  the  pile  in  question  was 
properly  constructed  or  was  unsafe  and  dangerous.  Whether  it  was  safe  or 
dangerous  could  only  be  determined  by  proof  of  its  own  features  and  not  by 
evidence  showing  the  construction  of  other  piles  of  brick;  The  evidence,  with- 
out objection  upon  the  cross-examination  of  the  witness,  that  the  brick  pile  in 
question  differed  in  appearance  from  others  seen  in  the  streets  by  the  witness,  did 
not  entitle  the  plaintiff  to  prove  in  what  respect  it  differed  from  the  other  piles. 
Proof  had  already  been  given  of  the  characteristics  of  the  pile  in  question,  and 
the  admission  of  the  evidence  offered  would  open  the  door  to  an  extended  field 
of  inquiry  which  would  not  affect  the  real  question  in  the  case  as  to  the  proper 
construction  of  the  pile  which  was  the  subject  of  the  controversy.  It  would 
tend  to  divert  the  attention  of  the  jury  from  the  real  issue  as  to  the  negli- 
gence of  the  city  in  allowing  the  construction  and  maintenance  of  the  pile  in 
question.  • 

The  claim  that  the  testimony  offered  was  necessary  to  prevent  the  policeman's 
evidence  from  relieving  him  from  the  charge  of  negligence  in  not  observing  that 
the  pile  was  dangerously  constructed,  is  not  well  founded.  Whether  other  piles 
were  constructed  differently  from  the  one  in  question  would  have  no  direct  bear- 
ing upon  the  issue  in  controversy,  as  to  its  safety,  and  it  would  be  extremely 
remote  to  say  that  the  testimony  offered  affected  or  impaired  the  evidence  of  the 
policeman.     There  was,  we  think,  no  error  in  the  exclusion  of  this  evidence. 

The  question  put  to  the  witness  Blumenthal,  who  was  superintendent  of  incum- 
brances in  the  department  of  public  works  in  the  city  of  New  York,  as  to  the 
regulation  in  regard  to  permits  issued  for  the  placing  of  building  materials  in  the 
street,  was  properly  excluded.  The  objection  to  the  evidence  was  upon  the 
ground  that  to  prove  a  regulation  the  ordinance  of  the  common  council  is  the 
proper  way  to  prove  it. 

The  offer  was  a  proposition  to  prove  by  oral  evidence  a  regulation  defining  or 
limiting  the  extent  of  the  obstruction  of  streets  by  building  material.  By  the 
charter  of  the  city  the  common  council  had  authority  to  enact  ordinances  on  the 
subject,  and  one  of  the  ordinances  had  already  been  put  in  evidence,  and  hence 
it  would  follow  that  the  oral  evidence  of  the  witness  was  not  competent.  The 
production  of  the  ordinance  was  clearly  essential  in  the  first  instance,  and  testi- 
mony showing  that  a  regulation  had  been  established  by  the  proper  authority, 
prohibiting  the  erection  of  a  pile  of  bricks,  such  as  was  constructed  in  accordance 
with  the  ordinance  on  the  subject,  would  only  be  competent  after  the  production 
of  the  same.  Such  testimony  was  not  excluded  by  the  ruling  in  question,  and 
the  effect  of  the*  decision  was  only  to  hold  that  before  the  introduction  of  evidence 
of  a  regulation,  under  an  ordinance  or  ordinances,  the  necessary  preliminary  proof 
must  be  ^ven.  It  follows  that  parol  proof  of  a  uniform  regulation  as  to  the 
height  to  which  brick  piles  could  be  carried,  was  not  competent  in  the  form  in 
,  which  it  was  offered. 

We  are  not  called  upon  to  consider  the  effect  of  the  evidence  which  was  ex- 
cluded, as  such  evidence,  as  we  have  seen,  was  incompetent  and  inadmissible, 
^Mitil  the  plaintiff  had  proved  the  regulation  of  the  common  council  by  ordinance. 
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Nor  are  we  bound  to  consider  the  char^,  in  case  such  proof  had  been  properlj 
introduced,  to  which  the  plaintiff  would  have  been  entitled  as  to  the  negli^eDce 
of  the  policeman  in  allowing  an  unlawful  obstruction,  even  without  notice  in  ac- 
cordance with  the  opinion  of  this  court  upon  the  former  appeal,  that  the  city  was 
responsible,  although  it  had  not  by  actual  examination  and  inspection  ascertabed 
its  dangerous  character.  Eehberg  y.  Mayor,  etc,^  91  N.  Y.  137;  S.  S.,  48  Am. 
Rep^  657. 

We  are  also  unable  to  perceive  that  there  is  any  ground  for  the  contention  thtt 
the  validity  of  the  plaintifTs  exception  is  settled  by  the  ruling  as  to  the  testimony 
given  on  the  first  trial,  to  which  we  have  referred,  in  reference  to  the  regulation 
of  the  common  council  in  regard  to  obstructions  in  the  street  of  this  character, 
as  a  marked  distinction  exists  between  the  decision  of  the  court  upon  the  first  and 
the  last  trial,  and  the  question  now  raised  was  not  then  presented. 

It  cannot,  we  think,  be  claimed  that  the  ruling  in  the  record  before  us  is  the 
same  as  on  the  former  trial,  and  that  the  decision  of  this  court,  in  reference  to  the 
first  trial,  upon  the  appeal  therefrom,  is  conclusive  and  controlling  upon  the 
question  now  presented.  On  the  first  trial  the  plaintiff  offered  to  prove  that  a 
regulation  had  been  made  prescribing  the  height  to  which  brick  might  be  piled  in 
the  streets,  and  the  permission  of  the  proper  bureau,  which  was  excluded,  and  it 
was  held  to  be  error;  that  it  was  to  be  assumed  that  regulations  had  been  made; 
as  plaintiff  offered  to  prove,  and  that  the  policeman  assigned  to  duty  at  the  place 
knew  of  them ;  that  while  the  policeman  might  have  been  justified  in  supposing 
that  the  contractors  had  a  permit,  he  ought  to  have  known,  when  the  pile  exceeded 
the  height  which  safety  permitted,  they  were  not  acting  within  the  scope  of  any 
authority ;  that  notice  to  the  policeman  of  the  unlawful  character  of  the  obetruction 
was  notice  to  the  city,  and  it  is  chargeable  with  any  neglect  on  his  part ;  that  as 
to  whether  there  was  time  for  the  city,  using  reasonable  diligence,  to  have  removed 
the  obstruction  after  such  notice  and  before  the  injury,  was  a  question  of  fact  iot 
the  jury.  The  distinct  objection  was  not  taken  to  the  evidence  that  the  ordinance 
of  the  common  council  should  have  been  introduced,  and  the  point  here  made  was 
not  presented.  This  makes  an  essential  difference  between  the  two  cases,  and 
while  on  the  first  trial  the  proof  offered  was  competent  when  no  such  objection 
was  made,  there  is  a  plain  oistinction  between  that  case  and  the  one  now  presented 
when  the  objection  stated  was  made.  The  decision  of  the  trial  court,  therefore,  in 
no  way  conflicts  with  the  decision  of  this  court,  and  it  cannot  be  said  that  it  was 
erroneous. 

The  question  put  to  the  same  witness  as  to  whether  the  paper  shown  him  was 
the  printed  form  used  in  the  department  since  the- 1st  of  September,  1877,  for 
permits  for  placing  building  material  on  the  street  was  properly  overruled.  The 
only  material  question  was,  what  was  the  form  of  the  permit  actually  given  in  this 
instance?  It  was  proved  that  a  permit  had  been  given,  and  it  was  not  proper  to  prove 
its  contents  by  proof  of  the  general  form  of  permits.  This  would  be  secondary 
evidence,  and  no  foundation  was  laid  which  authorized  its  introduction. 

No  error  was  committed  in  striking  out  the  copy  permit  which  had  been  read 
in  evidence,  or  in  the  refusal  of  the  court  to  permit  the  written  portion  thereof 
to  be  put  in  evidence.  Oral  testimony  had  been  given  to  show  that  this  paper  was 
a  written  copy  of  the  permit  which  had  been  given,  and  it  was  objected  to  on  the 

f  round  that  no  foundation  had  been  laid  for  the  introduction  of  secondary  evi- 
ence.  Lochman  &  Braender,  to  whom  the  permit  had  been  issued,  had  not  been 
subpoenaed  to  produce  it,  and  Braender  swore  no  search  ^ad  been  made  for  it  for 
the  pui-pose  of  producing  it  in  court.  Nor  was  it  shown  to  have  been  a  copy,  for 
it  appeared  subsequently  from  the  testimony  of  Blumenthal,  that  he  could  not 
testify,  and  did  not  testify  that  it  was  a  copy  of  the  original  permit  issued,  and 
on  this  ground  a  motion  was  made  to  strike  out  the  evidence.  The  court  said  it 
would  grant  the  motion  unless  the  plaintiff  further  established  the  correctness  of 
the  copy.  This  additional  proof  was  not  furnished  and  the  copy  permit  was 
properly  excluded. 

The  ruling  of  the  court  refusing  to  allow  the  plaintiff^s  counsel  to  read  from 
what  he  claimed  to  be  the  stenographer's  minutes  on  the  former  trial,  in  putting 
questions  to  a  witness  from  the  same,  was  not  error.  The  witness  was  being  cross- 
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examined  and  it  was  not  proved  that  the  paper,  from  which  the  counsel  read,  was 
the  stenographer's  minutes  although  asserted  to  be  such.  While  it  was  perfectly 
proper  to  examine  the  witness  in  the  ordinary  way  as  to  what  he  had  testified  to 
on  the  former  trial,  the  mode  of  such  examination  was,  to  a  certain  extent,  under 
the  direction  of  the  court,  and  it  is  easy  to  see  that  a  question  put  from  the  alleged 
stenographer's  minutes  might  not  be  the  proper  mode  of  examining  the  witness  in 
respect  to  his  former  testimony.  The  objection  was  not  to  using  a  manuscript 
but  to  the  reading  from  the  alleged  minutes,  the  accuracy  of  which  had  not  been 
established,  a  question  which  might  tend  to  affect  the  credibility  of  the  witness. 
Nor  was  it  to  the  use  of  any  aid  which  counsel  might  deem  necessary  in  framing 
his  questions  as  he  might  have  consulted  these  minutes  and  then  put  his  question 
without  reading  from  them  as  the  stenographer's  notes  of  the  former  trial.  By 
pursuing  this  course  he  could  have  drawn  out  from  the  witness  all  that  he  desirea, 
and  if  thereafter  he,  the  witness,  had  been  impeached,  he  would  have  had  the  full 
benefit  of  the  examination  in  reference  to  the  testimony  he  had  given  on  the  pre- 
vious trial.  The  mode  and  extent  of  the  examination  as  to  the  credibility  of  a 
witness  must  necessarily  be  in  the  discretion  of  the  judge,  and  unless  that  discre- 
tion has  been  abused,  it  is  not  the  subject  of  review.  In  the  orderly  proceedings  ' 
of  a  court  it  is  for  the  judge  to  say  how  far  the  counsel  shall  be  permitted  to  pur- 
sue his  examination  in  reference  to  matters  which  affect  the  credit  of  the  witness 
as  well  as  the  manner  in  which  the  examination  should  be  conducted,  and  we  are 
unable  to  see  that  any  rule  was  violated,  under  the  facts  presented,  by  the  decision 
of  the  judge  in  this  respect.  The  witness  had  testified  that  he  did  not  recollect 
producing  at  the  former  trial  of  this  action  a  notice  from  the  defendant  that  it 
would  hold  him  liable  for  any  damages  recovered  against  them  in  this  a(^on. 
Plaintiff's  counsel  insisted  on  refreshing  the  witness'  recollection  on  the  point. 
Thereupon  defendant's  counsel  admitted  that  such  a  notice  had  been  given.  The 
plaintiffs  counsel  then  commenced  to  read  from  the  alleged  stenographer's  notes. 
It  would  seem  to  be  unnecessary  to  ask  the  witness  any  further  questions  in  refer- 
ence to  the  matter,  as  the  fact  that  such  notice  had  been  given  was  admitted  by 
the  defendant's  counsel,  and,  under  the  circumstances,  the  court  was  justified  in 
the  exclusion  of  further  testimony  as  well  as  in  holding  that  reading  from  the 
alleged  stenographer's  minutes  was  improper. 

Various  requests  to  charge  were  maae  upon  the  trial,  and  some  ten  propositions 
were  submitted  to  the  court  at  the  close  of  the  charge,  and  the  court  refused  to 
charge  any  of  them,  and  the  plaintiff's  counsel  excepted. 

We  think  the  exception  was  not  well  taken  and  that  it  was  too  general.  The 
rule  is  well  established  that  the  attention  of  the  court  must  be  directed  to  the 
precise  point  intended,  and  that  otherwise  the  exception  is  not  well  taken.  8chile 
V.  BrokhahuSy  80  N.  Y.  614.  This  was  not  done,  and  hence  the  plaintiff  is  not  in 
a  position  to  avail  himself  of  the  general  exception  made  to  the  refusal  to  char&^e 
the  entire  series  of  requests.  Aside  from  this,  however,  the  requests  were  mainly 
covered  by  the  charge  of  the  court,  and  those  which  were  not,  were  properly 
refused. 

The  exception  taken  to  the  limitation  of  the  court  in  reference  to  the  time 
allowed  to  counsel  to  sum  up  to  the  jury  is  not  well  taken.  It  was  a  matter  of 
discretion  with  the  court  to  determine  what  time  should  be  allowed  under  the 
circumstances,  and  unless  such  discretion  was  abused,  we  are  not  authorized  to 
interfere  with  the  same.  The  court  announced  what  time  would  be  allowed  and 
the  plaintiff's  counsel  did  not  ask  for  any  further  time  and  did  not  claim  that  any 
additional  time,  beyond  what  was  allowed,  would  be  required.  He  merely 
excepted  to  the  ruling  of  the  court,  and  is  not  in  a  position  to  claim  that  the  time 
allowed  was  insufficient,  or  that  his  client's  rights  were  affected,  or  that  the  discre- 
tion of  the  judge  was  improperly  exercised. 

The  judgment  should  be  affirmed. 

All  concur. 

Vol.  I.—  24 
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Gould  t,  Cayuga  County  Bank,  etc. 
June  9,  1885. 

Fraud  —  Risoission  —  Dam  aobs — Gompbomibb. 

The  fraud  for  which  an  action  for  damaces  will  lie  mast  be  some  fraud  with  referenee 
to  the  subject-matter  which  the  defraudecl  party  has  received  by  virtue  of  the  fraudulent 
contract. 

Plaintiff,  upon  a  false  and  fraudulent  statement  of  the  facts  as  to  the  value  of  a  disputed 
right  of  action,  compromised  the  same.     In  an  action  to  recover  damages  therefor,— 

Heldf  that  the  measure  of  plamtiff's  actual  loss  was  the  excess  of  that  value  upon  the 
true  state  of  facts  as  known  or  honestly  believed  over  the  value  fixed  upon  a  false  state  of 
facts  fraudulently  asserted,  or  in  other  words,  the  compromise  should  be  mfade  honest 
and  fair.* 

TT.  F.  Cogswell^  for  appellant.     H,  F.  Hotolajid,  for  respondent. 

Finch,  J.  Upon  the  argument  of  this  appeal  the  learned  counsel  for  the  appel- 
lant expressed  a  regret  that  he  had  been  unable  to  impress  upon  the  general 
.  term  the  precise  and  accurate  point  which  he  desired  to  make.  The  suggestion 
warns  us  to  study  the  argument  now  made  attentively,  and  not  to  miss  its  force 
and  direction,  and  to  endeavor  to  hold  firmly  for  analysis  and  examination,  the 
distinction  sought  to  be  drawn,  however  it  may  seem  to  us,  somewhat  subtle  and 
narrow. 

Assuming  for  the  purposes  of  the  discussion  that  a  fraud  existed,  the  argmnent 
upon  both  sides  proceeds  for  a  long  distance  upon  parallel  lines,  and  without 
divergence.  The  previous  action  between  the  parties  was  upon  the  contract 
by  which  the  bank,  and  Beardsley  as  its  security,  agreed  to  return  to  Gould  its 
government  bonds,  loaned  temporarily  to  the  corporation.  Whether  these  bonds 
or  their  equivalents  had  been  actually  returned  to  Gould  so  as  to  have  become  his 
property  on  special  deposit  at  the  bank  before  the  embezzlement  of  the  cashier, 
and  so  which  party  haii  been  robbed,  was  the  precise  fact  in  controversy.  The 
defense  was  an  agreement  of  compromise,  and  the  reply  that  such  agreement  was 
void  for  fraud.  We  decided  that  the  action  was  upon  the  original  obligation, 
which  was  extinguished  by  the  compromise  agreement  so  long  as  the  latter 
stood  ;  that  while  it  might  have  been  rescinded  on  the  ground  of  fraud,  it  could 
not  be  so  rescinded  without  a  return  of  the  $25,000  received  upon  it  ;  and  since 
that  had  not  been  tendered,  the  compromise  stood  and  operated  to  extinguish  the 
original  obligation.  But  that  one  guilty  of  a  fraud  obtained  complete  immunity, 
because  time  or  circumstance  had  made  impossible  a  restoration  of  the  parties  to 
their  original  condition,  seemed  such  a  reproach  to  the  law,  that  we  added  a  state- 
ment of  the  settled  and  undoubted  rule,  that  though  one  situated  like  the  plaintiff 
may  not  be  able  to  rescind,  he  still  has  ample  remedies  ;  **he  may  keep  what  he 
has  received  and  sue  to  recover  damages  for  the  fraud  ;  or  he  may  commence  an 
action  in  equity  to  rescind,  and  for  equitable  relief,  offering  in  his  complaint  to 
restore  in  case  he  is  not  entitled  to  retain  what  he  has  received."  86  N.  Y.  84.  The 
language  thus  used  accurately  reproduced  an  early  statement  of  the  law,  and  a 
still  earlier  decision  called  out  by  the  complaint  of  one  unable  to  rescind  that  it 
was  hard  to  lose  all  remedy,  Leake's  Dig.  of  Law  of  Cont.  897;  Clarke  v. 
Dickson^  E.  B.  &  E.  148,  and  is  abundantly  supported  by  authority  in  our  own 
State.  Whitney  v.  Allaire^  4  Den.  554  ;  Van  Eppa  v.  JSarrhoriy  6  Hill,  68  ;  Kerr 
on  Frauds,  830  ;  Krumm  v.  Beach,  96  N.  Y.  406. 

But  the  correctness  of  the  rule  as  thus  laid  down  seems  not  to  be  challenged  by 
the  appellants,  and  needs  no  special  defense.  Their  counsel  grants  that  a  sub- 
stantive action  for  the  fraud  may  be  brought,  but  insists  that  when  brought  it 
can  only  be  for  a  fraud  in  the  subject-matter  of  the  fraudulent  contract  and  with 
damages  confined  to  that;  or,  to  state  it  negatively,  that  fraud  in  an  extrinsic  sub- 
ject and  damages  which  enforce  and  revive  an  extinguished  obligation  are  not 
within  the  meaning  or  intent  of  the  rule  which  permits  an  action  for  the  deceit;, 
and  then  it  is  further  contended,  that  the  present  action  is  not  for  a  fraud  in  the 
subject-matter  of  the  compromise  agreement,  but  for  the  amount  of  the  original 

*  That  there  must  be  proof  of  actual  loss,  see  ante,  142.  —  Ed. 
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contract  obligation  disguised  as  damages  for  a  fraud.  Beyond  this  statement  of 
the  point  raised,  as  we  understand  it,  we  may  prudently  repeat  it  in  the  careful 
language  of  the  learned  counsel's  brief.  He  says:  *^  What  is  it  that  the  plaintiff 
contracted  for  in  the  compromise  agreement  ?  It  was  $25,000  which  he  got.  He 
receiyed  just  what  he  contracted  for.  There  is  no  question  as  to  any  fraud  in  ref> 
erence  to  the  consideration  which  he  received  for  his  release.  He  does  not  seek 
by  this  action  to  have  that  consideration  made  equal  to  what  it  was  represented  to 
be,  because  there  is  no  complaint  but  what  it  was  thus  equal.  The  fraud  for  which 
an  action  for  damages  will  lie  must  be  some  fraud  with  reference  to  the  subject- 
matter  which  the  defrauded  party  has  received  by  virtue  of  the  fraudulent  con- 
tract. Where  there  is  no  fraud  with  reference  thereto,  there  can  be  no  action." 
Such  is  the  language  addressed  to  us,  and  such  the  argument.  It  takes  the 
$25,000  received  to  be  the  subject-matter  of  the  compromise  a^eement,  and 
assumes  that  there  was  no  fraud  in  that  because  it  was  all  fully  paid.  Exactly  at 
that  point  we  take  issue.  The  $25,000  was  in  one  sense  the  subject-matter  of  the 
new  agreement,  but,  in  the  same  sense,  the  fraud  sued  for,  inhered  in  that  identi- 
cal subject-matter,  and  was,  in  the  learned  counsel's  own  language,  **  with  refer- 
ence thereto,'*^  What  was  the  $25,000,  and  how  came  it  to  be  in  the  negotiation 
that  defined  amount,  and  neither  less  nor  more  ?  Obviously  it  was  the  agreed 
▼alue  of  a  disputed  right  of  action,  but  an  agreed  value  won  out  of  Gould  by  a 
false  and  frauaulent  statement  of  the  facts  upon  which  such  value  depended.  If 
no  falsehood  had  been  told  him,  that  value  would  have  been  greater  in  his  judg- 
ment, and  so  in  his  demand  as  a  term  of  the  compromise  made ;  and  that  such 
value  was  fixed  at  $25,000  and  no  more,  was  the  direct  product  and  result  of  the 
fraud.  If  we  can  see  that  the  sum  received  as  the  then  fair  value  of  the  disputed 
claim  was  not  such  value,  and  would  not  have  been  so  received  had  the  truth  been 
told  as  it  was  known  or  believed,  but  instead  a  larger  sum  would  have  been  re- 
quired as  the  condition  of  a  compromise,  why  is  not  the  fraud  in  inducing  the 
inadequate  sum  to  be  accepted  a  fraud  in  the  subject-matter  of  the  compromise 
agreement  ?  That  the  $25,000  was  but  $25,000  and  not  another  and  a  larger  sum 
was  the  very  fraud  point  of  the  agreement;  and  so  we  reply  to  the  propositions 
addressed  to  us  that  the  fraud  sued  for  does  relate  to  the  subject-matter  of  the 
compromise;  that  Gfould  did  not  **  receive  just  what  he  contracted  for,"  but  con- 
tracting for  the  fair  value  of  his  disputed  claim,  was  induced  by  fraud  to  accept 
less  than  that  fair  value,  and  so  there  U  question  as  to  **  fraud  in  the  consideration 
which  he  received  for  his  release;"  that  he  does  ** seek  by  this. act  to*  have  that 
consideration  made  equal "  to  what  it  would  have  been  had  no  falsehood  been  told 
him,  and  there  is  complaint  that  it  is  not  so  equal 

And  here  we  may  turn  to  the  other  branch  of  the  argument,  that  the  action  is 
an  attempt  to  recover  under  the  mask  of  damages,  the  extinguished  balance 
of  the  original  obligation.  That  is  not  the  eflFort,  and  such  is  not  the  true  meas- 
ure of  damages.  If  it  was,  very  much  of  the  appellant's  argument  would  be 
difficult  to  answer.  There  having  been  no  rescission  of  the  compromise  agreement, 
that  must  stand,  and  it  discharges  forever  the  original  contract,  and  extinguishes 
all  right  to  any  balance  due  U}M>n  it.  In  no  form  of  action,  while  the  compromise 
stands,  can  that  balance  be  recovered.  But  because  of  that  fact  it  does  not  fol- 
low that  merely  nominal  damages  resulted  from  the  fraud.  While  their  measure 
is  not  the  extinguished  balance,  and  cannot  be  without  making  the  rule  as  to 
rescission  an  idle  and  useless  formality,  its  measure  is  indemnity  for  the  real  loss 
sustained,  which  may  very  well  prove  to  be  less  and  even  much  less  than  the  con- 
tract balance.  Such  damages  will  compensate  the  fraud  as  make  the  compromise 
which  is  to  stand  an  honest  and  fair  one,  instead  of  a  dishonest  and  fraudulent 
one.  Damages  which  leave  it  to  stand,  but  puree  it  of  fraud  are  what  should  be 
recovered.  What  the  plaintiff  sold  and  the  defendants  bought  was  not  a  con- 
ceded, but  a  disputed  claim,  worth,  therefore,  ordinarily,  something  less  than  its 
face  for  purposes  of  sale,  transfer  or  cancellation ;  how  much  less  depending  upon 
the  continuing  solvency  of  the  debtor,  and  the  probabilities  of  its  successful  en- 
forcement, and  that  upon  the  underlying  facts  of  the  case ;  and  depending  also 
upon  the  probable  extent  and  expense  of  the  expected  litigation.  Upon  a  false 
statement  of  the  facts  material  to  the  probabilities  of  success,  and  so  affecting 
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Titally  the  yalue  of    the  disputed  claim  in  the  compromiBe  negotiation,  the 
plaintiff  was  induced  to  take  $25,000  for  his  resisted  demand.     If  there  had 
Seen  no  fraud,    )iow  much    more  would  he  have    got  in    the    compromise? 
When  we  know  that,  we  know  the  loss  and  can  measure  the  indemnity.    If  no 
falsehood  as  to  the  facts  had  been  told  him,  while  defense  and  resistance  were 
still  threatened  and  contemplated,  and  his  claim  still  disputed  and  denied,  and  a 
litigation  needed  to  enforce  his  rights,  how  much  more  than  the  sum  allowed 
ought  he  to  have  received  and  the  defendants  to  have  paid  by  way  of  compromise? 
For  there  is  a  compromise,  and  it  must  stand  as  a  compromise,  and  the  problem  is 
only  to  make  it  an  honest  compromise.     How  much  additional  money  will  it  take 
to  do  that  ?    Or,  to  state  it  another  way,  going  back  to  the  negotiation,  assuming 
that  the  parties  meant  to  avoid  litigation  and  compromise  their  dispute,  and  that 
nothing  but  facts  were  disclosed,  how  much  could  Gk>uld  have  reasonably  de- 
manded and  the  defendants  have  reasonably  allowed  as  a  final  compromise  above 
and  beyond  the  $25,000   in  fact  allowed  and  received?    That  is  the  Question 
of    damages  for  the  jury.    It  respects  the  fair  value  of    the  disputed   claim 
as  the  subject  of  a  reasonable  and  just  compromise,  or  of  a  reasonable  sale  by 
the  creditor  to  the  debtor.      It  is    the  excess  of    that  value  upon  the  true 
state  of  facts  as  known  or  honestly  believed  over  the  value  fixed  upon  a  false  state 
of  facts  fraudulently  asserted,  which  constitutes  the  plaintiff^s  actual  loss  from 
the  fraud.     A  dispute  ending  in  a  compromise  implies  mutual  concession,  and 
loss  borne  by  each  party,  and  if  the  compromise  is  honest  and  fair,  the  loss  thos 
resulting  is  beyond  recovery  by  either  against  the  other.     But  that  portion  of  the 
loss  of  one  which  is  put  upon  him  in  excess  by  the  fraud  of  the  other,  and  is  due 
solelv  to  that  fraud,  may  be  recovered.     It  will  not  do  to  say  that  if  no  falsehood 
had  been  uttered  there  would  have  been  no  compromise  at  all,  for,  as  we  have 
said,  there  is  one  which  must  stand,  and  can  simply  be  corrected  and  made  honest 
One  who  buys  a  horse  under  false  representations  may  keep  the  animal  and  so  af- 
firm the  sale  and  recover  damages.     He  cannot  say  he  would  not  have  bought  at 
all  if  he  had  known  the  truth,  for  he  affirms  the  purchase.    And  so  here ;  by  not 
rescinding,  Gould  affirms  the  compromise,  but  is  entitled  to  recover  such  damages 
as  will  purge  it  of  fraud  and  make  it  an  honest  compromise,  and  that  is  a  very 
different  matter  from  an  attempt  to  recover  an  extinguished  contract  debt.     That 
there  is  difficulty  in  ascertaining  these  damages  is  true,  and  much  must  be  left  to 
the  sound  judgment  and  good  common  sense  of  a  jury,  but  that  often  occurs  in 
actions  ex  delicto.     The  result  will  be  that  the  plaintiff,  affirming  the  compromise 
agreement  and  unable  to  recover  the  contract  balance,  is  entitled,  in  accordance 
with  the  general  rule,  to  have  such  compromise  agreement  made  as  good  for  him 
as  it  reasonably  and  fairly  would  have  been  if  only  the  truth  had  been  told,  in- 
stead of  a  falsehood  asserted.     When  that  is  done,  the  loss  due  to  the  fraud  and 
that  only  is  recovered,  the  true  value  of  the  disputed  claim,  and  not  the  false 
value,  and  so  not  at  all  the  extinguished  contract  ualance. 

So  far  we  have  gone  upon  a  concession,  ma^e  solely  for  the  purposes  of  the 
discussion  that  an  actual  fraud  was  committed.  The  appellants  now  deny  that, 
and  insist  that  no  fraud  was  sufficiently  established  to  justify  or  make  necessary 
a  submission  of  that  question  to  the  jury.  The  reasons  assigned  are  that  the 
representations  made  were  not  of  personal  knowledge  but  of  information  honestly 
believed  and  relied  upon ;  that  they  were  merely  that  the  bonds  had  been  returned 
to  the  bank  and  not  that  they  had  been  returned  to  Gould,  and  that  the  latter 
knew  the  truth  from  the  cashier  before  the  compromise.  The  evidence  shows 
that  while  the  bonds  had  been  purchased  with  a  view  of  returning  them  to  Gk)uld, 
they  never  were  so  returned,  or  passed  out  of  the  custody  of  the  cashier,  and  no 
information  to  the  contrary  appears  ever  to  have  been  given  to  the  officers  of  the 
bank.  The  proof,  then,  leaves  it  at  least  debatable  whether  these  officers  did 
not  in  substance  represent  that  the  equivalent  bonds  had  not  only  been  purchased 
with  a  view  to  their  return  to  Gould,  but  had  been  so  dealt  with  as  to  have  gone 
into  his  special  deposit  and  to  have  become  his  property,  and  whether  they  did 
not  allege  a  return  to  Gould.  As  to  the  contrary  information  given  by  the  cashier, 
his  statement  was  alleged  to  have  been  false  and  a  confident  assertion  made  that 
the  bank  could  prove  it.     We  are  satisfied  upon  consideration  of  the  evidence 
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that  the  nonsuit  cannot  be  upheld  upon  the  ground  that  there  is  no  evidence  of 
fraud. 

The  order  of  the  general  term  must  be  affirmed  and  judgment  absolute  rendered 
for  the  plaintiff y  with  costs. 

AM  concur. 


National  Bank  op  Virginia  v.  Mills. 

June  9,  1885. 

Practicb  —  Dismissal  op  Complai nt  —  Whbn  Error. 

Where  the  evidence  is  conflicting  and  susceptible  of  inference  either  way,  and  the  wit- 
nesses are  neither  indifferent  to  the  result  nor  consistent  in  their  statements,  it  is  error  for 
the  trial  court  to  grant  a  motion  dismissing  the  complaint. 

Mr,  Vanderpoelf  for  respondents.     E.  P,  Wilder^  for  appellant. 

Danfobth  J.  The  complaint  states  facts  sufficient  to  create  a  duty  on  the 
part  of  the  defendant  Bracken,  as  attorney  for  the  plaintiff,  and  the  omission  to 
perform  it.  It  contains  the  elements  of  a  bill  in  equity  against  both  defendants, 
although  upon  allegations  which  are  involved  and  uncertain,  but  it  also  alleges 
certain  distinct  wrongful  acts  and  omissions  on  their  part,  and  upon  this  appeal 
these  last  are  relied  upon  by  the  appellant,  who  characterizes  the  action  as  one 
"  to  recover  damages  for  the  fraudulent  conspiracy  of  the  defendants,  whereby 
pluntifPs  rights  and  interests  in  a  pending  litigation  were  wrongfully  settled, 
compounded  and  released"  by  them,  and  the  fruits  thereof  '* appropriated  to 
their  own  use."  The  trial  proceeded  upon  the  same  theory,  and  at  the  close  of 
the  plaintiffs  case,  a  motion  to  dismiss  the  complaint  was  granted  upon  the 
grounds  (1)  '*  that  there  is  no  evidence  to  justify  the  allegations  in  the  complaint, 
nor  (2)  proof  of  any  conspiracy."  Notwithstanding  the  concurrence  of  two  courts 
in  this  decision,  we  are,  after  a  careful  examination  of  the  evidence,  brought  to 
the  conclusion  that  there  should  be  a  new  trial. 

It  must  be  conceded  that  the  testimony  upon  material  points  was  conflicting. 
It  all  came  indeed  from  the  plaintiff^s  witnesses,  and  they  were  neither  indifferent 
to  the  result  nor  consistent  in  their  statement  of  facts  and  circumstances  on 
wMch  the  right  of  recovery  depended.  The  principal  one  (H.)  gave  different 
versions  of  his  transactions  with  the  defendants.  Either  his  probity  or  his 
capacity  might  be  called  in  question.  His  testimony  was  vacillating  and  con- 
tradictory. But  he  produced  a  paper  signed  by  the  firm  of  which  Bracken  was 
a  member,  acknowledging  the  receipt  by  them  of  the  drafts  which  Jay  at  the 
foundation  of  the  proceeding  in  question,  and  testified  in  substance  that  at  the 
same  time  he,  as  president  of  the  plaintiff,  undertook  that  it  would  '*  pay  his 
fees,  or  see  him  paid,"  and  the  defendant  (B.)  said  he  **  would  make  the  best  of 
it  he  could  for  the  Bank  of  Yirginia."  This  was  at  the  outset,  and  there  is 
evidence  of  conduct  and  admissions  bv  him,  which  may  be  construed  as  showing 
that  the  relation  then  assumed  continued  until  those  proceedings  were  made 
effective  as  the  basis  of  the  compromise  complained  of.  It  may  be  as  the  answers 
allege,  that  the  retainer  was  by  3iiils  ;  that  he  was  the  actual,  as  upon  the  record 
he  was  the  nominal  party  in  interest ;  that  as  the  bank  took  from  nim  no  formal 
assignment  of  the  cause  of  action,  so  they  trusted  to  his  management  of  the 
matter  of  enforcing  it,  and  relied  upon  his  promise  to  pay  to  them,  or  apply  to 
their  benefit  the  fruits  of  recovery.  So  upon  a  fuller  disclosure  of  the  case  it 
may  appear  that  the  relation  of  Mills  to  the  plaintiff  was  such  as  to  justify 
Bracken  in  submitting  to  his  directions,  and  accounting  with  him  for  the  money 
in  question. 

But  the  trial  court  had  only  the  plaintiff's  case.  We  think  the  credibility  of 
ito  witnesses  was  a  proper  matter  for  the  consideration  of  the  jury,  and  in  one 
view  which  might  oe  taken  of  it,  their  testimony  was  sufficient  to  call  for  ex- 
planation. But  as  it  is  for  that  body  rather  than  the  court  to  raise  presumptions, 
draw  inferences,  and  compare  and  weigh  particular  testimony,  and  as  upon  a 
new  trial  the  evidence  may  not  be  the  same,  we  think  it  inexpedient  to  say  more 
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than  that  in  our  opinion  it  ought  to  have  been  submitted  to  the  jury  to  determine 
upon  the  right  of  the  plaintiff  to  recover. 

The  jud^ent  appealed  from  should,  therefore,  be  reversed  and  a  new  tzial 
granted,  with  costs  to  abide  the  event. 

All  concur. 


Fatrchild«.  Lynch.* 

Jane  9,  1885. 

Principal  and  Suritt — Subrooatiok  —  Forbclosurb  —  Dbticibnct — Assionmbkt  of  Bokb— 
£xtin0i7ishmbkt. 

When  a  suretj  has  paid  the  debt,  he  is  entitled  to  be  subrogated  to  all  the  rights  of  the 
creditor  against  the  principal  debtor. 

Plaintili  convejea  land  to  defendant,  who  covenanted  in  the  deed  to  assume  the  paj- 
ment  of  a  mortgage  thereon  given  by  ner  grantor.  In  an  action  to  foreclose  said  mort 
saire.  plaintiff  and  defendant  were  made  parties  defendants,  and  personal  iudgoMotfor 
deficiency  against  each  were  sought  The  defendant  in  this  action  defended  in  the  fore- 
closure suit,  and  previous  to  the  trial  she  stipulated  that  judgment  might  be  entered  except 
so  far  as  to  charge  her  with  a  deficiencv.  Judgment  of  foreclosure  and  sale  was  entered 
accordingly  and  against  plaintiff  in  tnis  action  for  a  deficiency,  who  thereafter  took  an 
assignment  of  the  bond  and  mortgase.    In  an  action  on  the  bond, — 

Jield,  that  the  transfer  of  the  bond  did  not  operate  as  an  extinguishment  of  the  penonil 
security,  and  that  plaintiff  was  entitled  to  recover. 

Held,  further,  that  in  the  foreclosure  action,  the  rights  of  the  parties  here,  as  betweeo 
themselves  were  not  involved,  or  essential  to  the  judgment  rendered. 

The  rule  that  a  judgment  is  conclusive  not  only  as  to  the  questions  litigated,  bat  tiiOK 
which  mi^ht  have  been  litigated,  means  such  as' were  within  the  issues  before  the  coon, 
and  so  might  have  been  determined. 

8.  F.  Cotcdry,  for  appellant.     Abram  Kling^  for  respondent. 

FiKCH,  J.  What  consequence  resulted  to  the  plaintiff  from  an  assignment  to 
him  of  his  own  bond  and  mortgage  is  the  first  question  debated  in  this  esse. 
When  that  transfer  was  made,  he  had  already  sold  the  land  to  the  defendant  not 
only  subject  to  the  outstanding  incumbrance,  but  taking  her  personal  coveDsnt 
to  assume  and  pay  the  mortgage  debt.  He  has  been  defeated  upon  the  ground 
that,  while  the  mortgage  lien  might  survive  as  a  taking  of  the  pledge  for  the  debt, 
yet  the  transfer  of  his  own  bond  to  himself  worked  an  extinguishment  of  the  per- 
sonal security,  and,  at  the  most,  left  in  existence  only  a  liability  of  the  land  to  the 
extent  of  its  value  and  with  no  remedy  beyond.  Ordinarily  such  transfer  of  the 
bond  would  extinguish  the  debt  upon  the  principle  that  one  cannot  sue  himself, 
and  so  there  happens  a  complete  suspension  of  all  remedy,  and  that  where  he  who 
is  entitled  to  receive  and  he  who  ought  to  pay  are  one  and  the  same,  an  extinguish- 
ment of  the  debt  is  inevitable.  Thonuu  v.  Thompson^  2  Johns.  471.  But  here 
the  one  entitled  to  receive  was  not  the  one  who  ouffht  to  pay,  but,  on  the  contnrj, 
one  who  stood  merely  as  surety  for  another  primarily  liable,  and  the  general  role 
ceases  to  be  conclusive  when  questions  of  suretyship  and  the  equities  resulting 
therefrom  disturb  its  simplicity  and  introduce  new  and  modifying  elements.  Tht 
defendant's  acceptance  of  the  deed  with  its  assumption  clause  made  her  a  cove- 
nantor as  if  an  express  agreement  had  been  given.  Bowen,  v.  Betk^  94  N.  Y.  89; 
S.  C,  48  Am.  Rep.  124.  By  force  of  that  covenant  she  became  the  principal  debtor 
for  the  amount  secured  by  the  bond  and  mortgage  and  bound  to  pay  it  in  ex- 
oneration of  plaintiff,  the  obligor  in  the  bond,  ne  standing  merely  as  her  surety 
for  the  debt.  Camstock  v.  Drohan^  71  id.  12.  If  he  had  waited  until  that  debt 
biatured,  and  she  who  was  principal  debtor  had  made  default,  he  might  as  surety 
have  paid  the  bond,  and,  after  exhausting  the  collateral,  have  sued  her  for  the 
balance.  Mauri  v.  Heffernan,  13  Johns.  58.  The  extinguishment  of  the  bond  by 
payment  would  have  been  the  foundation  of  the  recovery.  But  here,  before  de- 
fault, the  obligor  buys  and  takes  an  assignment  of  his  own  bond.  Itmust  ret«in 
to  some  extent  the  breath  of  life,  or  its  subsequent  transfer  was  a  nullity,  and 
plaintiff's  liability  upon  it  was  gone  forever.   The  problem  is  not  altogether  a  new 

♦  See  42  N.  T.  Super.  265. 
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one,  and  equity  has  furnished  the  solution.  When  a  surety  has  paid  the  debt, 
It  has  been  held  that  he  is  entitled  not  only  to  be  subrogated  to  independent 
collaterals  held  by  the  creditor,  but  to  be  substituted  in  his  place  and  stead 
to  the  debt  and  the  instrument  which  is  its  evidence,  and  hold  it,  alive  and 
enforceable,  as  against  the  principal  debtor.  Qoodyedr  v.  Watwn^  14  Barb.  481. 
The  right  of  a  third  person,  not  the  obligor  in  the  bond,  but  owning  the 
land  bound  for  the  debt,  to  buy  the  bond  and  sue  upon  it,  has  been  sustained 
by  this  court  to  its  fullest  extent.  Wadjivxyrih  v.  Lyon^  98  N.  T.  214 ;  S.  C, 
45  Am.  Rep.  190.  A  bond,  therefore,  may  survive  payment,  which  can  become 
merely  purchase-money,  when  it  is  a  surety  who  buys.  If  under  such  circum- 
stances payment  will  not  kill  it,  still  less  will  that  constructive  payment  which  is 
argued  out  of  an  assignment  to  the  surety  who  is  obligor.  He  may  hold  it  till 
the  principal  debtor  is  in  default,  and  then  enforce  it  as  against  him  precisely 
with  the  same  effect  as  if  he  had  been  a  co-obligor  in  the  bond,  for  in  equity  that 
is  what  his  covenant  made  him.  The  surety's  payment  of  what,  as  to  the  creditor, 
is  his  own  debt  becomes  a  purchase  as  against  the  debtor  primarily  liable.  The 
creditor  could  have  sued  Mrs.  Lynch  upon  her  covenant  to  pay  the  bond  after 
default.  The  surety  upon  payment  becomes  substituted  to  the  creditor's  right 
and  the  bond  survives  to  support  it.  When  default  occurs  the  surety  may  sue  in 
the  right  of  the  creditor,  and  standing  in  his  place  and  having  his  power,  and  for 
this  purpose  the  bond  remains  a  living  and  enforceable  obligation.  It  is  needless 
to  consider  whether  it  retains  such  vitality  against  the  obligor  as  to  enable  him  to 
assign  and  transfer  it  as  a  debt  against  himself,  for  that  question  in  this  case  is 
determined  by  the  judgment  of  foreclosure  and  for  a  deficiency  which  was  entered 
with  the  express  consent  of  Mrs.  Lynch.  The  assignee  set  up  title  so  derived  and 
claimed  judgment  for  a  deficiency  against  Fairchild,  the  assignor  and  obligor,  and 
Mrs.  Lynch  formally  consented  to  the  entry  of  that  judgment.  But  the  question 
seems  to  us  immaterial  for  any  present  puiyose.  If  we  treat  the  foreclosure  as 
operative  only  on  the  land  and  the  right  of  the  assignee  as  confined  to  a  bare 
transfer  of  the  mortgage  as  distinguished  from  any  personal  obligation  beyond 
it,  there  still  remains  the  decisive  fact  that  Fairchild  as  surety  for  Mrs.  Lynch 
paid  the  bond  and  mortgage  to  its  holder  and  was  entitled  to  both  subrogation 
to  the  collateral  and  substitution  to  the  debt,  and  when  default  occurred  that  he 
fairly  exhausted  and  applied  the  collateral,  and  now,  standing  in  the  place  otf  the 
creditor,  may  sue  Mrs.  Lynch  for  the  balance  due  from  her  upon  the  covenant  to 
pay  the  bond,  and  the  latter  survives  sufficiently  at  least  to  support  that  action. 
The  case  in  the  end  seems  to  us  to  differ  from  those  in  whicn  the  right  of  the 
surety  has  been  many  times  sustained  in  but  two  particulars;  first,  that  the  surety 
paid  before  default ;  and  second,  that  his  liability  and  that  of  the  principal  debtor 
were  the  product  of  two  separate  instruments  instead  of  one  and  the  same.  As 
to  the  first  it  is  to  be  observed  that  no  right  of  action  was  asserted  until  after 
default,  and  the'purchase  made  might  well  be  treated  as  effectual  at  that  date  as 
before ;  and  as  to  the  second,  that  the  two  instruments  constituted  the  elements 
of  the  one  contract,  and  read  together  put  the  covenantor  in  the  same  practical 
position  which  she  would  have  occupied  if  she  had  signed  the  bond  as  principal 
debt  or,  Fairchild  signing  it  as  her  surety.  We  are  thus  of  opinion  that  the 
general  term  erred  in  holding  Fairchild's  right  of  action  to  have  been  extin- 
guished. 

But  the  judgment  for  the  defendant  is  sought  to  be  sustained  on  another 
ground.  In  the  foreclosure  action,  as  we  have  said,  both  Fairchild  and  Mrs. 
Lynch  were  made  parties  defendant,  and  personal  judgments  against  each  for  any 
ultimate  deficiency  were  sought.  Mrs.  Lynch  defended,  denying  her  assumption 
of  the  debt;  charging  the  bond  and  mortgage  to  be  fraudulent;  pleading  her 
coverture  ;  but  among  all  her  defenses,  never  alleging  that  of  payment  or  the 
extinguishment  of  the  bond.  Before  trial  she  signed  a  stipulation  consenting 
that  a  judgment  might  be  entered  in  the  action  for  the  relief  demanded  in  the 
complamt  except  so  far  as  it  sought  to  make  her*  liable  for  a  deficiency,  and  judg- 
ment was  accordingly  entered  of  foreclosure  and  sale,  and  against  Fairchild  for  a 
deficiency.  The  effect  of  this  judgment  she  claims  discharged  her  liability  in 
two  ways.     She  contends  that  the  acceptance  of  the  stipulation  by  the  then 
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plaintiffs  released  her,  and  as  a  consequence  released  Fairchild,  her  surety,  not- 
withstanding it  conclusively  established  his  liability ;  and  whether  he  chose  to  ayail 
himself  of  a  defense  personal  to  himself  or  not ;  and  further  insists  that  the 
judgment  at  all  events  conclusively  determined  that  she  was  not  liable  for  a  defi- 
ciency. But  it  seems  to  us  very  clear  that  it  determined  nothing  as  between  the 
co-defendants,  Fairchild  and  Mrs.  Lynch.  Their  rights  as  between  themselves 
were  not  in  issue,  were  not  tried,  were  not  decided,  and  were  totally  immateriftl 
to  the  case  before  the  court.  It  is  doubtful,  even,  if  the  effect  of  the  stipolation 
was  no^  simply  to  withdraw  from  the  case,  the  then  plaintiff's  ri^ht  of  action  for 
a  deficiency  against  Mrs.  Lynch,  and  leave  it  open  lor  future  litigation  if  such 
should  be  deemed  necessary.  But,  whether  that  be  so  or  not,  it  certainly  did 
not  adjudicate  upon  any  rights  or  equities  between  Mrs.  Lynch  and  Fairchild,  and 
left  them  wholly  undetermined.  These  rights  were  not  before  the  court ; 
neither  pleaded  nor  proved  ;  unessential  to  the  judgment  rendered,  and  so  not 
involved  in  it.  That  the  court  had  power  to  have  determined  tho  ultimate  rights 
of  the  parties  as  between  themselves  is  true  ;  but  where  such  are  not  materifd  to 
the  actual  issues  before  the  court,  or  to  the  relief  to  be  administered,  they  must, 
at  least,  in  some  manner  be  brought  to  the  notice  of  the  court,  and  actually  de- 
termined or  involved  in  the  judgment  rendered,  before  that  judgment  can  operatt 
upon  them.  The  rule  that  a  judgment  is  conclusive  not  only  as  to  the  questions 
litigated,  but  those  which  might  have  been  litigated,  meant  such  as  were  within 
the  issues  before  the  court,  and  so  might  have  been  determined.  Such  was  not 
the  case  here.  Mrs.  Lynch  denied  her  personal  liability  to  plaintiff  in  the  fore- 
closure. Whether  or  not  she  was  so  liable  to  Fairchild  by  reason  of  his  purchase 
of  the  bond  was  a  question  not  presented,  and  which,  as  the  case  stood,  could 
not  have  been  tried.  The  necessary  facts  for  such  a  determination  were  absent 
both  from  the  pleadings  and  the  proof. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event. 

All  concur. 
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Pantzar  t.  Tilly  Foster  MnviNo  Co.* 

June  9,  1886. 

Mastbr  akd  Sbbtant—  Prbcautions  by  Mastkb— Notice  of  Danger. 

The  rule  that  a  serrant  assumes  the  risks  of  service  presupposes  that  the  master  h9.% 
performed  the  duties  of  caution,  care  and  Tigilance;  and  it  is  those  risks  alone  which 
cannot  be  obviated  by  the  adoption  of  a  reasonable  measure  of  precaution  by  the  master 
that  the  servant  assumes. 

Defendant  was  the  owner  of  a  coal  mine  conducted  under  the  management  of  a  super' 
intendent. 

The  plaintiff,  at  the  time  of  the  accident,  was  upon  a  wall  in  the  course  of  constructien, 
for  the  purpose  of  furnishing  a  place  behind  which  to  deposit  the  refuse  material  of  the 
mine,  and,  as  claimed  by  defendant,  also  with  a  view  of  supporting  the  overhanging  cliff 
from  which  the  rock  injuring  plaintiff  fell. 

The  evidence  as  to  the  condition  of  the  rock  at  the  time  of  the  accident  was  conflicting; 
the  plaintiffs  evidence  showed  that  a  large  crack,  parallel  with  and  about  ten  feet  bavk 
from  the  upper  ansle  of  the  face  of  the  cliff,  had  long  existed  and  was  plainly  visible ; 
that  the  attention  of  the  superintendent  and  foreman  had  been  called  to  it,  and  they  were 
warned  of  its  dangerous  character;  that  they  had  instituted  an  experiment  to  determine 
whether  it  was  srowing  or  not,  and  that  such  experiment  did  show  that  it  was  increasing 
in  width,  and  stul  took  no  precaution  to  support  the  rook  while  the  workmen  were  engaged 
under  it. 

The  plaintiff's  evidence  also  tended  to  show  that  the  rock  broke  off  at  the  place  where 
the  crack  had  been  observed,  and  that  with  the  fall  the  crack  disappeared. 

Heldf  that  a  verdict  in  favor  of  plaintiff  would  not  be  disturbed ;  it  must  be  assumed 
therefrom  that  it  was  determined  that  the  rock  fell  from  a  cause  of  which  the  defendant 
had  notice,  and  that  precautions  which  would  have  prevented  the  injury  were  not  adopted, 
although  they  were  practicable  and  of  easy  and  safe  application. 

Appeal  from  judgment  of  general  term,  first  department,  affirming  judgment 
for  plaintiff  and  an  order  denying  motion  for  new  trial. 

Luih^r  M.  Marsh,  for  appellant.  J.  Edward  Swamtrom,  for  respondent. 
♦  RuoBR,  C.  J.  The  general  principles  upon  which  this  action  depends  have 
been  so  frequently  discussed  in  recent  cases  that  any  thing  more  than  a  brief  sum- 
mary would  be  unprofitable.  Thus  it  has  been  held  that  a  master  owes  tlie  duty  to 
his  servant  of  furnishing  adequate  and  suitable  tools  and  implements  for  his  use, 
a  safe  and  proper  place  in  which  to  prosecute  his  work,  and,  when  they  are 
needed,  the  employment  of  skillful  and  competent  workmen  to  direct  his  labor 
and  assist  in  the  performance  of  his  duties.  BarUmshiU  Coal  Co.  v.  Beidj  8  Macq. 
«75;  Laning  v.  N.  T.  C.  R.IL  Co,,  49N.Y.  522;  8.  C,  10  Am.  Rep.  417;  Briden 
▼.  Stewart,  2  Macq.  84;  Bonth  v.  Boston,  etc,,  R  Co,,  78  N.  Y.  40;  a  0.,  29  Am. 
Rep.  97.  That  '*  no  duty  belonging  to  the  master  to  perform  for  the  safety  and 
protection  of  his  servants  can  be  delegated  to  any  servant  of  any  grade  so  as  to 
exonerate  the  master  from  responsibility  to  a  co-servant  who  has  been  injured  by 
iU  non-performance,"  Mann  v.  Pres,,  etc,,  D.  iSh  K  C.  Co.,  91  N.  Y.  500;  Booth 
V.  BofAoriy  etc.,  R,  Co,,  supra,  and  that  when  the  general  management  and  control 
of  an  industrial  enterprise  or  establishment  is  delegated  to  a  superintendent,  with 
power  to  hire  and  aischarffe  servants,  to  direct  their  labors,  and  obtain  and 
employ  suitable  means  and  appliances  for  the  conduct  of  the  business,  such 
superintendent  stands  in  the  place  of  his  master,  and  his  neglect  to  adopt  all 
r^sonable  means  and  precautions  to  provide  for  the  safety  of  the  employees  con- 
stitute an  omission  of  duty  on  the  part  of  the  master  rendering  him  hable  for  any 
injury  occurring  to  the  servant  therefrom.  Corcoran  v.  HoUn'ook,  59  N.  Y.  517 ;  S. 
C,  17  Am.  Rep.  869. 

The  case  shows  that  the  defendant  was  the  owner  of  a  coal  mine  in  Putnam 
county,  N.  Y.,  conducted  under  the  management  of  a  superintendent.  He  was 
invested  by  them  ^wlli  full  power  of  control  over  the  same,  and  ample  discretion 
and  authority  in  c^pbting  the  work  and  using  all  suitable  measures  and  pre- 

*16  W.  Dig.  841;  S.  G.  mem. ;  28  Hun,  842,  affirmed. 
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cautions  for  carrying  on  the  business  of  mining,  and  securing  the  safety  of  the 
workmen  employed  in  the  prosecution  of  the  enterprise. 

Tl)e  action  under  review  was  brought  by  a  servant  of  the  defendant  to  recover 
damages  for  personal  injuries  received  by  him  through  the  fall  of  a  mass  of  rock 
while  working  in  a  pit  in  which  the  mining  operations  in  question  were  carried 
on.  The  plaintiff,  at  the  time  of  the  accident,  was  upon  a  wall  in  the  course  of 
construction,  for^the  purpose  of  furnishing  a  place  behind  which  to  deposit  the  ref- 
use material  of  the  mine,  and,  as  claimed  by  defendant,  also  with  a  view  of  sup- 
porting the  overhanging  cliff  from  which  the  rock  injuring  plaintiff  fell.  At  the 
time  of  tlie  accident  this  wall  had  been  raised  to  the  height  of  about  sixty  feet, 
and  was  still  some  fifty  feet  below  the  surface  of  the  ground.  "While  thus  en- 
gaged with  a  number  of  other  workmen,  a  large  mass  was  detached  and  fell  from 
the  brow  of  the  projecting  cliff  under  which  the  work  was  in  progress'and  caused 
the  death  of  some  and  the  serious  injury  of  others,  among  wliom  was  the  plain- 
tiff. The  evidence  as  to  the  condition  of  the  rock  at  the  time  of  the  accident  was 
conflicting,  and  raised  question^  of  fact  peculiarly  within  the  province  of  the  jury 
to  determine.  On  the  j)art  of  the  defendant  it  tended  to  show  that  the  cliff  was 
comix>scd  of  gneiss,  a  mineral  naturally  marked  by  seams,  points  and  joints,  and 
fliations,  and  that  it  was  in  the  frequent  and  continued  hal^it  of  causing  it  to  be 
examined  for  the  purpose  of  discovering,  if  i>ossible,  appearances  indicating  any 
immediate  danger,  and  that  no  such  indication  had  been  observed  before  the  acci- 
dent. On  the  other  hand,  tjie  plaintiff's  evidence  showed  that  a  large  ?rack 
J)arallel  with  and  about  ten  feet  back  from  the  upper  angle  of  the  face  of  the  cliff 
lad  long  existed  and  was  plainly  visible ;  that  the  attention  of  the  superintendent 
and  foreman  had  been  called  to  it,  and  they  were  warned  of  its  dangerous  char- 
acter; that  they  had  instituted  an  exiKjriment  to  determine  whether  it  was  grow- 
jng  or  not,  and  that  such  exj^eriment  did  show  that  it  was  increasing  in  width, 
rajid  still  took  no  precaution  to  support  the  rock  while  the  workmen  were  engaged 
.und«r  it,  although  such  precautions  were  practicable  and  fiequently  adopted  in 
otl>er  mines.  In  some  cases  braces  of  timbers,  extending  across  from  one  side  of 
the  pit  to  the  rock  liable  to  fall,  were  used,  and  in  others  the  overhanging  rock 
had  been  blasted  off.  It  was  also  shown  that  a  wall  such  as  that  in  process  of  con- 
struction would,  when  completed,  have  furnished  a  support  to  the  projecting  mass. ' 
The  plaintiff's  evidence  also  tended  to  show  that  the  rock  broke  off  at  the  place 
where  the  crack  had  been  observed,  and  that  with  the  fall, the  crack  disappeared. 
It  must,  therefore,  be  assumed  from  the  verdict  of  the  jury  that  it  was  determined 
that  the  rock  fell  from  a  cause  of  which  the  defendant  had  notice,  and  that  pre- 
cautions which  would  have  prevented  the  injury  were  not  adopted,  although  tney 
were  practicable  and  of  easy  and  safe  application.  / 

The  evidence  tended  to  show  that  the  wall  then  in  course  of  construction  wis 
not  a  safe  and  suitable  protection  for  the  laborers  engaged  in  working  upon  it 
It  obviously  ixjquired  a  long  time  to  complete  it,  and  its  main  design  seemed  to  be 
to  furnish  a  place  for  the  deposit  of  refuse  material.  During  the  course  of  its 
erection,  it  certainly  afforded  no  protection  to  those  working  below  the  cliff,  and 
the  jury  was  authorized  to  infer  from  the  fact  that  it  was  not  completed  after  a 
lipse  of  several  years,  that  it  was  not  originally  designated  as  a  means  of  present 
])rotection  from  the  damages  of  falling  rock.  .      ,       j      •        « 

The  degree  of  vigilance  and  care  required  of  a  master  m  the  adoption  of  means 
of  protection  toward  his  servants  has  been  much  discussed  by  elementary  writers 
as  well  as  in  reported  cases,  and  the  conclusions  reached  applicable  to  such  a  case 
as  the  present  are  not  disputed.  To  accept  the  rule  extracted  from  Leonard  v.  (M- 
lins  70  N.  Y.  90,  and  adopted  in  the  appellant's  brief  it  is  to  inquire  whether 
<*  the  master  did  everv  thing  which  in  the  exercise  of  reasonable  and  ordinary  care 
and  prudence,  he  ought  to  have  done."  *'  Did  he  omit  any  precaution  which  a 
prudent  and  careful  man  would  take  or  ought  to  have  taken,'»  it  iS  difficult  to 
see  how  the  defendant  can  claim  exemption  from  liability. 

But  one  exception  was  taken  by  the  defendant  in  the  caie,  and  that  was  io  the 
denial  by  the  court  of  its  motion  to  nonsuit  at  the  close  of  tUft  plamtirs  evident. 
It  miirht  very  well  be  said  that  the  broad  question  argued  before  us  by  the  learned 
coun^l  for  the  defendant  was  not  property  in  the  case  as  it  was  based  to  some 
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extent  upon  evidence  given  subsequent  to  the  taking  of  the  exception  ;  but  as  we 
think  the  judgment  must  in  any  event  be  affirmed  no  injustice  h  done  the  plain- 
tiff by  considering  all  of  the  evidence  taken  on  the  trial.in  determining  the  valid- 
ity of  this  exception.  The  motion  for  a  nonsuit  was  placed  upon  grounds  stated 
concisely  as  follows:  1.  That  the  accident  causing  plaintiff's  injury  was  incident 
to  the  hazardous  nature  of  his  employment  and  from  a  risk  assumed  by  him  on 
entering  upon  it;  2.  That  it  did  not  occur  through  an  omission  on  the  part  of 
the  defendant  or  its  agents  to  perform  any  duty  which  it  owed  to  the  plaintiff; 
8.  That  there  being  no  proof  of  the  incompetency  of  the  superintendent  when 
originally  employed,  the  defendant  was  not  liable  for  an  accident  caused  through 
an  omission  of  duty  on  his  part,  causing  injury  to  a  fellow  servant.  It  may  be  said 
with  reference  to  the  last  ground  stated,  that  it  is  disposed  of  by  reference  to  the 
general  proposition  laid  down  at  the  outset  of  this  opmion,  and  the  other  grounds 
mvolved  questions  of  fact  upon  which  the  evidence  was  quite  sufficient  to  take 
the  case  to  the  jury.  The  motion  assumes  that  the  injury  to  the  plaintiff  occurred 
solely  from  a  hazard  incident  to  the  nature  of  the  employment,  and  not  from  a 
cause  which  could  have  been  foreseen  and  guaMed  against  by  the  exercise  of 
proper  care  and  prudence  on  the  part  of  the  master.  This,  however,  was  the  very 
question  which  was  disputed  before  the  jury  and  decided  by  it  adversely  to  the 
appellant. 

The  defendant's  contention  is  based  \x\ybn  the  evidence  showing  that  it  is  the 
nature  of  gneiss  rock  to  disintegrate  and  fall  from  time  to  time  at  unexpected 
intervals  through  the  action  of  the  elements  operating  upon  it;  but  it  does  not 
follow  from  this  fact  that  the  master  is  excused  from  using  proper  precautions  to 
protect  his  workmen  from  danger  known  to  the  master,  arising  from  such  a  cause. 
The  very  fact  that  the  material  was  likely  to  fall  upon  and  injure  the  defendant's 
servants  at  unexpected  times  imposed  upon  defenaant  the  duty  of  inspection  and 
frequent  and  careful  examinations,  and  \\\KHi  the  discovering  of  any  indications 
of  danger  to  adopt  all  suitable  precautions  to  protect  its  servants  from  injury. 
The  rule  that  the  servant  takes  tne  risk  of  the  service  presupposes  that  the  master 
has  performed  the  duties  of  caution,  care  and  vigilance  which  the  law  casts  upon 
him.     Booth  y.  Boston^  etc.^  B,  Co,,  sjipra. 

It  is  those  risks  alone  which  cannot  be  obviated  by  the  adoption  of  a  reasonable 
measure  of  precaution  by  the  master  that  the  servant  assumes. 

It  was  for  an  omission  to  observe  the  dangerous  appearances  to  which  the  evi- 
dence  shows  its  attention  had  been  called  and  its  neglect  to  adopt  suitable  and 
proper  means  of  protection  that  the  defendant  has  l)een  held  liable  by  the  jury. 
The  evidence  tends  to  show  that  the  plaintiff  was  ignorant  of  the  dangerous  con- 
dition of  the  rock,  and  that  his  duties  did  not  call  liim  to  any  place  from  which 
it  could  be  observed.  He,  therefore,  had  a  right  to  rely  upon  the  performance  of 
the  duty  owing  by  the  master  of  adopting  proper  and  suitable  measures  of  pre- 
caution to  guard  him  a^inst  the  consequences  of  any  'danger  arising  from  the 
obviously  unsafe  condition  of  the  rock,  and  is  not  justly  censurable  for  an  omis- 
sion to  discover  the  impending  danger  himself  in  time  to  avoid  it.  The  master, 
however,  had  notice  that  the  rock  was  in  motion  and  was  liable  to  fall  at  any 
moment,  and  was,  therefore,  chargeable  with  the  duty,  in  the  exercise  of  reasouabe 
care  and  pradence,  of  taking  immediate  steps  to  avoid  the  danger,  and  of  warning 
the  men  working  under  it  of  the  hazard  to  which  they  were  exposed. 

We,  therefore,  think  that  there  was  evidence  sustaining  the  verdict  of  the  jury, 
and  that  the  judgment  should  be  affirmed. 

Judgment  afELrmed. 

All  concur* 
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Pboplb  v.  Marx.* 

Jane  16,  1885. 

Constitutional  La.w  —  Glioma rgabinb. 

Equal  rights  to  all  are  what  are  intended  to  be  secured  bv  the  establishment  of  consti- 
tutional limits  to  legislative  power  and  impartial  tribunals  to  enforce  them. 

Section  6  oT  "  an  act  to  prevent  deception  in  sales  of  dairy  products  "  (Laws  of  1684, 
chap.  202),  *'  provides  that  no  oersou  shall  manufacture  out  of  any  oleaginous  substance 
or  substances,  or  any  compound  of  the  same,  other  than  that  produced  from  unadulteratai 
milk,  or  of  cream  from  the  same,  any  article  designed  to  take  the  place  of  butter  or  cheese 
produced  from  pure,  unadulterated  milk,  or  cream  of  the  same,  or  shall  sell,  or  offer  for 
sale,  the  same  as  an  article  of  food.*' 

Beld  unconstitutional ;  as  it  absolutely  prohibited  the  manufacture  or  sale  of  any  article 
which  could  be  used  as  a  substitute  for  butter,  however  fairly  the  character  of  the  substi- 
tute might  be  avowed  and  published,  to  drive  the  substituted  article  from  the  market,  and 
protect  those  engaged  in  the  manufacture  of  dairy  products  against  the  competition  of 
cheaper  substances,  capable  of  being  applied  to  the  same  uses  as  articles  of  food.  This 
was  beyond  the  power  of  the  legislature  to  do.f 

Appeal  from  judgment  of  general  term  affirming  conviction  of  defendant  in  New 
York  general  sessions.     The  opinion  states  the  case. 

F,  B,  Covdert  d  Wheeler  H,  Peckham^  for  appellant.  Samud  Hand,  for  respond- 
ent. 

Hapallo,  J.  The  defendant  was  convicted  in  the  court  of  general  sessions  of 
the  city  and  county  of  New  York  of  a  violation  of  the  sixth  section  of  an  act  en- 
titled **  An  act  to  prevent  deception  in  sales  of  dairy  products  "  (chap.  202  of  the 
Laws  of  1884).  On  appeal  to  the  general  term  of  the  supreme  court,  in  the  first 
department,  the  conviction  was  afhrmed,  and  the  defendant  now  appeals  to  this 
court  from  the  judgment  of  affirmance. 

The  main  ground  of  the  appeal  is  that  the  section  in  question  is  unconstitu* 
tional  and  void. 

The  section  provides  as  follows:  **  §  6.  No  person  shall  manufacture  out  of  any 
oleaginous  substances,  or  any  compound  of  the  same,  other  than  that  produced 
from  imadulterated  milk,  or  of  cream  from  the  same,  any  article  designed  to  take 
the  place  of  butter  or  cheese  produced  from  pure  unadulterated  milk  or  cream  of 
the  same,  or  shall  sell  or  offer  to  sell  the  same  as  an  article  of  food.  This  provis- 
ion shall  not  apply  to  pure  skim-milk  cheese  produced  from  pure  skim-milk." 
The  rest  of  the  section  subjects  to  heavy  punishments  by  fine  and  imprisonment 
'*  whoever  violates  the  provisions  of  this  section.'* 

The  indictment  charged  the  defendant  with  having,  on  the  31st  of  October, 
1884,  at  the  city  of  New  York,  sold  one  pound  of  a  certain  article  manufacturai 
out  of  divers  oleaginous  substances  and  compounds  thereof,  other  than  those  pro- 
duced from  unadulterated  milk,  to  one  J.  M.  as  an  article  of  food,  the  article  so  sold 
being  designed  to  take  the  place  of  butter  produced  from  pure  unadulterated  milk 
or  cream.  It  is  not  charged  that  the  article  so  sold  was  represented  to  be  butter, 
or  was  sold  as  such,  or  that  there  was  any  intent  to  deceive  or  defraud,  or  that  the 
article  was  in  any  respect  unwholesome  or  deleterious,  but  simply  that  it  was  an 
article  desired  to  take  the  place  of  butter  made  from  pure  milk  or  cream. 

On  the  trial  the  prosecutor  proved  the  sale  by  the  defendant  of  the  article  known 
as  oleomargarine  or  oleomargarine  butter.  That  it  was  sold  at  about  half  the  price 
of  ordinary  dairy  butter.  The  purchaser  testified  that  the  sale  was  made  at  a  kind 
of  factory  having  on  the  outside  a  large  sign  "  oleomargarine."  That  he  knew  he 
could  not  get  butter  there,  but  knew  that  oleomargarine  was  sold  there.  And  the 
district  attorney  stated  that  it  would  not  be  claimed  that  there  was  any  fraudulent 
intent  on  the  part  of  the  defendant,  but  that  the  whole  claim  on  the  part  of  the 
prosecution  was,  that  the  sale  of  oleomargarine  as  a  substitute  for  dairy  butter  wss 
prohibited  by  the  statute. 

On  the  part  of  the  defendant,  it  was  proved  by  distinguished  chemists  that 

*S.  C.,82Alb.  L.  J.  6. 

t  Contra,  State  ▼.  Addington,  12  Mo.  App.  2U;  aflTd.  77  Mo.  110.  —  Ed. 
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oleomaigaine  was  composed  of  the  same  elements  as  dairy  butter.  That  the  only 
difference  between  them  was  that  it  contained  a  smaller  proportion  of  a  fatty  sub- 
stance known  as  butterine.  That  this  butterine  exists  in  dairy  butter  only  in  a 
small  proportion  —  from  three-  to  six  per  cent.  That  it  exists  in  no  other  sub- 
stance than  butter  made  from  milk,  and  is  introduced  into  oleomarganine  butter 
by  adding  to  the  oleomargarine  stock  some  milk,  cream  or  butter,  and  churning, 
and  when  this  is  done  it  has  all  the  elements  of  natural  butter,  but  there  must 
always  be  a  smaller  percentage  of  butterine  in  the  manufactured  product  than  m 
butter  made  from  milk.  The  only  effect  of  the  butterine  is  to  give  flavor  to  the 
butter,  and  has  nothing  to  do  with  its  wholesomeness.  That  the  oleaginous  sub- 
stances in  the  oleomargarine  are  Bubstantially  identical  with  those  produced  from 
milk  or  cream.  Professor  Chandler  testified  that  the  only  difference  between  the  two 
articles  was  that  dairy  butter  had  more  butterine.  That  oleomargarine  contained 
not  over  one  per  cent  of  that  substance,  while  dairy  butter  might  contain  four  or 
five  per  cent,  and  that  if  four  or  five  per  cent  of  butterine  were  added  to  the  oleo- 
margarine, there  would  be  no  difference ;  it  would  be  butter ;  irrespective  of  the 
sources,  they  would  be  the  same  substances.  According  to  the  testuuony  of  Pro- 
fessor Morton,  whose  statement  was  not  controverted  or  questioned,  oleomargar- 
ine, so  far  from  being  an  article  devised  for  purposes  of  deception  in  trade,  was 
devised  in  1872  or  1873  by  an  eminent  French  scientist,  who  had  been  employed 
by  the  French  government  to  devise  a  substitute  for  butter. 

Further  testimony  as  to  the  character  of  the  article  being  offered,  the  district 
jittorney  announced  that  he  did  not  propose  to  controvert  that  already  given. 
Testimony  having  been  given  to  the  efltect  that  oleomargarine  butter  was  precisely 
as  wholesome  as  dairy  butter,  it  was,  on  motion  of  the  district  attorney^  stricken 
out,  and  the  defendant's  counsel  excepted.  The  broad  ground  was  taken  at  the 
trial,  and  boldly  maintained  on  the  argument  of  this  appeal,  that  the  manufacture 
or  sale  of  any  oleaginous  compound,  however  nure  and  wholesome,  as  an  article 
of  food,  if  it  IS  designed  to  take  the  place  of  aairy  butter,  is  by  this  act  made  a 
crime.  The  result  of  the  argument  is  that  if  in  the  progress  of  science  a  process 
is  discovered  of  preparing  ^ef  tallow,  lard  or  any  other  oleagmous  substance, 
and  communicating  to  it  a  palatable  flavor  so  as  to  render  it  serviceable  as  a  sub- 
stitute for  dairy  butter,  and  equally  nutritious  and  valuable,  and  the  article  can  be 
produced  at  a  comparatively  small  cost,  which  will  place  it  within  the  reach  of 
those  who  cannot  afford  to  buy  dairy  butter,  the  ban  of  this  statute  is  upon  it. 
Whoever  engages  in  the  business  of  manufacturing  or  selling  the  prahibited 
product  is  guilty  of  a  crime ;  the  industry  must  be  suppressed  ;  those  who  could 
make  a  livelihood  by  it  are  deprived  of  that  privilege.  The  capital  invested  in 
the  business  must  be  sacrificed,  and  such  of  the  people  of  the  State  as  cannot 
afford  to  buy  dairy  butter  must  eat  their  bread  unbuttered. 

The  references  which  have  been  here  made  to  the  testimony  on  the  trial  are  not 
with  the  view  of  instituting  any  comparison  between  the  relative  mefitsr  of  oleo- 
margarine and  dairy  butter,  but  rather  as  illustrative  of  the  character  and  effect 
of  the  statute  whose  validity  is  in  question.  The  indictment  upon  which  the  de- 
fendant was  convicted,  does  not  mention  oleomargarine,  neither  does  the  section 
(§  6)  of  the  statute,  although  the  article  is  mentioned  in  other  statutes  which  will 
be  referred  to.  All  the  witnesses  who  have  testified  as  to  the  qualities  of  oleo- 
margarine may  be.  in  error,  still  that  would  not  change  a  particle,  the  nature  of 
the  question,  or  the  principles  by  which  the  validity  of  the  act  is  to  be  tested. 
Section  6  is  broad  enough  in  its  terms  to  embrace  not  only  oleomargarine,  but 
any  other  compound,  however  wholesome,  valuable  or  cheap,  which  has  been  or 
may  be  discovered  or  devised  for  the  purpose  of  being  used  as  a  substitute  for 
butter.'  Every  such  product  is  rigidly  excluded  from  manufacture  or  sale  in  this 
State. 

One  of  the  learned  judges  who  delivered  opinions  at  the  general  term  endeavored 
to  sustain  the  act  on  the  ground  that  it  was  intended  to  prohibit  the  sale  of  any 
artificial  compound  as  butter  or  cheese  made  from  unadiuterated  milk  or  cream. 
That  it  was  that  design  to  deceive,  which  the  law  rendered  criminal.  If  that 
were  a  correct  interpretation  of  the  act  we  should  concur  with  the  learned  judge 
in  his  conclusion  as  to  its  validity,  but  we  could  not  concur  in  his  further  view 
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that  such  an  offense  was  charged  in  the  indictment  or  proved  upon  the  trial 
The  express  concessions  of  the  prosecuting  officer  are  to  the  contrary.  We  do 
not  think  that  section  6  is  capable  of  the  construction  claimed.  The  prohibi- 
tion is  not  of  the  manufacture  or  sale  of  an  article  designed  as  an  imitation  of 
dairy  butter  or  cheese,  or  intended  to  be  passed  off  as  such,  but  of  an  article  de- 
signed to  take  the  place  of  dairy  butter  or  cheese.  The  artificial  product  might  be 
green,  red  or  white,  instead  of  yellow,  and  totally  dissimilar  in  appearance  to 
ordinary  dairy  butter,  yet  it  might  be  designed  as  a  substitute  for  butter,  and 
if  so  would  fall  within  the  prohibition  of  the  statute.  Simulation  of  butter  is  not 
the  act  prohibited.  There  are  other  statutory  provisions  fully  covering  that  sub- 
ject Chapter  215  of  the  Laws  of  1882,  entitled  "An  act  to  regulate  the  manufacture 
and  sale  of  oleomargarine,  or  any  form  of  imitation  butter  and  lard,  or  any  form 
of  imitation  cheese,  for  the  prevention  of  fraud  and  the  better  protection  of  the 
public  health,"  by  its  first  section  prohibits  the  introduction  of  any  substance  mto 
imitation  butter  or  cheese  for  the  purpose  of  imparting  thereto  a  color  reaembhng 
that  of  yellow  butter  or  cheese.  The  second  section  prohibits  the  sale  of  oleomar- 
garine or  imitation  butter  thus  colored,  and  the  third  section  prohibits  the  sale  of 
any  article  in  semblance  of  natural  cheese,  not  the  legitimate  product  of  the  dairy, 
unless  plainly  marked  *^  imitation  butter.^'  Chapter  288  of  the  Laws  of  1882  is  en- 
titled **An  act  for  the  protection  of  dairymen,  and  to  prevent  deception  m  the 
sales  of  butter  and  cheese,"  and  provides  (§  1)  that  every  person  who  shall  manu- 
facture for  sale,  or  offer  for  sale,  or  export  any  article  in  semblance  of  butter  or 
cheese,  not  the  legitimate  product  of  the  dairy,  must  distinctly  and  durably  stamp 
on  the  side  of  every  cheese,  and  on  the  top  and  side  of  every  tub,  firkin,  or  pack- 
age, the  words  ** oleomargarine  butter,"  or  if  containing  cheese,  "imitation 
cheese,"  and  chapter  246  of  the  Laws  of  1882,  entitled  **  An  act  to  prevent  fraud 
in  the  sale  of  oleomargarine,  butterine,  suine,  or  other  substance  not  butter,"  makes 
it  a  misdemeanor  to  sell,  at  wholesale  or  retail,  any  of  the  above  articles,  repre- 
senting them  to  be  butter.  These  enactments  seem  to  cover  the  entire  subject  of 
fraudulent  imitations  of  butter  and  of  sales  of  other  compounds  as  dairy  products, 
and  they  arc  not  repealed  by  the  act  of  1884,  although  that  act  contains  an  express 
repeal  of  nine  other  statutes,  eight  of  which  are  directed  against  impure  or  adul- 
terating dairy  products,  and  one  against  the  use  of  certain  coloring  matter  in 
oleomargarine.  The  provisions  of  this  last  act  are  covered  by  one  of  the  acts  of 
1882,  above  cited,  and  the  provisions  of  the  repealed  acts  in  relation  to  dairy  pro- 
ducts are  covered  by  substituted  provisions  in  the  act  of  1884,  but  the  statutes 
directed  against  fraudulent  simulations  of  butter,  and  the  sale  of  any  such  simula- 
tions as  dairy  butter  are  left  to  stand.  Further  statutes  to  the  same  effect  were 
enacted  in  1885.  Consequently  if  the  provisions  of  section  6  should  be  held  in- 
valid, there  would  still  be  ample  protection  in  the  statutes,  gainst  fraudulent 
imitations  of  dairy  butter,  or  sales  of  such  imitations  as  genuine. 

It  appears  to  us  quite  clear  that  the  object  and  effect  of  the  enactment  under 
consideration  was  not  to  supplement  the  existing  provisions  against  fraud  and 
deception  by  means  of  imitations  of  dairy  butter,  but  to  take  a  further  and  bolder 
step,  and  by  absolutely  prohibiting  the  manufacture  or  sale  of  any  article  which 
could  be  used  as  a  substitute  for  it,  however  openly  and  fairly  the  character  of 
the  substitute  might  be  avowed  and  published,  to  drive  the  substituted  articles 
from  the  market,  and  protect  those  engaged  m  the  manufacture  of  dairy  products 
against  the  competition  of  cheaper  substances,  capable  of  being  applied  to  the 
same  uses,  as  articles  of  food. 

The  learned  counsel  for  the  respondent  frankly  meets  this  view,  and  claims  in 
his  points,  as  he  did  orally  upon  the  argument,  that  even  if  it  were  certain  that 
the  sole  object  of  the  enactment  was  to  protect  the  dairy  industry  in  thfs  State 
against  the  substitution  of  a  cheaper  article  made  from  cheaper  materials,  this 
would  not  bo  beyond  the  power  of  the  legislature.  This,  we  think,  is  the  real 
question  presented  in  the  case.  Conceding  that  the  only  limits  upon  the  legisla- 
tive power  of  the  State  are  those  imposed  by  the  State  Constitution  and  that  of 
the  United  States,  we  are  called  upon  to  determine  whether  or  not  those  limits 
are  transgressed  by  an  enactment  of  this  description.  These  limitations  upon 
legislative  power  are  necessarily  very  general  in  their  terms,  but  are  at  the  same 
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time  very  comprehensive.  The  Constitution  of  the  State  provides  (art.  1,  §  1), 
that  no  member  of  this  State  shall  be  disfranchised,  or  deprived  of  any  of  the 
rights  and  privileges  secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land, 
6r  the  judgment  of  his  peers.  Section  6  of  article  1  provides  that  no  peraon 
shall  be  deprived  of  life,  liberty  or  property,  without  due  process  of  law.  And 
the  fourteenth  amendment  to  the  Constitution  of  the  United  States  provides  that 
**no  State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  shall  any  StatQ  deprive  any 
person  of  life,  liberty  or  property,  witliout  due  process  of  law,  nor  deny  to  any 
person  within  ite  jurisdiction  the  equal  protection  of  the  laws."  These  constitu- 
tional safeguards  have  been  so  thoroughly  discussed  in  recent  cases  that  it  would 
be  superfluous  to  do  more  than  to  refer  to  the  conclusions  which  have  been 
reached,  beanng  upon  the  question  now  under  consideration.  Among  these  no 
proposition  is  now  more  firmly  settled  than  that  it  is  one  of  the  fundamental 
rights  and  privileges  of  every  American  citizen  to  adopt  and  follow  such  lawful 
and  industrial  pursuit,  not  injurious  to  the  community,  as  he  may  see  lit.  Live 
Stock  Aasn.  v.  Orescent  City,  etc.,  1  Abb.  U.  S.  398;  IG  Wall.  106;  Carjield 
V.  Coryell,  4  Wash.  C.  C.  380;  Matta*  of  Jacobs,  98  N.  Y.  98.  The  term 
"liberty,**  as  protected  by  the  Constitution,  is  not  cramped  into  a  mere  freedom 
from  physical  restraint  of  tlie  person  of  the  citizen,  as  by  incarceration,  but  is 
deemed  to  embrace  the  right  of  man  to  be  free  in  the  enjoyment  of  the  faculties 
with  whicli  he  has  been  endowed  by  his  Creator,  subject  only  to  such  restraints 
as  are  necessary  for  the  common  welfare.  In  the  language  of  Andrews,  J.,  in 
Berthdf  v.  O'RsiUy,  74  N.  Y.  575,  the  right  to  liberty  embraces  the  right  of  man 
"to  exercise  his  faculties  and  to  follow  a  lawful  avocation  for  the  support  of 
life,"  and  as  expressed  by  Earl,  J.,  in  In  re  Jacobs,  "  one  may  be  deprived  of  his 
liberty,  and  his  Constitutional  right  thereto  violated,  without  the  actual  restraint 
of  his  person.  Liberty  in  its  broad  sense,  as  understood  in  this  country,  means 
the  right  not  only  of  freedom  from  servitude,  imprisonment  or  restraint,  but  the 
right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful  trade 
or  avocation." 

Who  will  have  the  temerity  to  say  that  these  constitutional  principles  are  not 
violated  by  an  enactment  which  absolutely  prohibits  an  important  branch  of  in- 
dustry, for  the  sole  reason  that  it  competes  with  another,  and  may  reduce  the 
price  of  an  article  of  food  for  the  human  race. 

Measures  of  this  kind  are  dangerous  even  to  their  promoters.  If  the  argu- 
ment of  the  respondents  in  support  of  the  absolute  power  of  the  legislature  to 
prohibit  one  branch  of  industry  for  the  purpose  of  protecting  another  with  which 
it  competes  can  be  sustained,  why  could  not  the  oleomargarine  manufacturers, 
should  they  obtain  sufficient  power  to  influence  or  control  the  legislative  council, 
prohibit  the  manufacture  or  sale  of  dairy  products?  Would  arguments  then  be  found 
wanting  to  demonstrate  the  invalidity,  under  the  Constitution,  of  such  an  act  ? 
The  principle  is  the  same  in  both  cases.  The  numbers  engaged  upon  each  side  of 
the  controversy  cannot  influence  the  question  here.  Equal  rights  to  all  are  what 
are  intended  to  be  secured  by  the  establishment  of  constitutional  limits  to  legis- 
lative power,  and  impartial  tribunals  to  enforce  them. 

Illustrations  miVht  be  indefinitely  multiplied  of  the  evils  which  would  result 
from  legislation  which  should  exclude  one  class  of  citizens  from  industries,  law- 
ful in  other  respects,  in  order  to  protect  another  class  against  competitiou.  We 
cannot  doubt  that  such  legislation  is  violative  of  the  letter  as  well  as  of  the  spirit 
of  the  constitutional  provisions  before  referred  to,  nor  that  such  is  the  character 
of  the  enactment  uuder  which  the  appellant  was  convicted. 

The  judgmeht  of  the  general  term  and  the  court  of  sessions  should  be  reversed. 

All  concur. 
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CooGAN  «.  Barbour. 

OrFici  AND  OrricsR  — Appointhbnt  —  Conpuctino  Claimakts  —  Titlb. 

The  charter  of  a  citj  provided  for  the  appointment  of  a  prosecuting  attomej  bj  the 
common  council  in  jomt  conTcntion,  but  was  silent  as  to  the  mode  of  appointment. 

A  motion  to  ballot  for  a  prosecuting  officer  was  carried,  and  on  the  ballot  bein^  taken, 
relator  had  a  majority  of  aU  votes  cast.  A  resolution,  declaring  him  elected  was  fost,  and 
another,  declaring  the  ballot  taken  null  and  Toid,  carried,  as  was  also  one  declaring  another 
person  elected  to  fill  the  office. 

Htldy  that  having  once  exercised  the  power  to  appoint,  and  having  no  power  to  remove, 
the  subsequent  proceedings  were  irregular,  null  and  void,  and  that  the  relator  was  en- 
titled to  the  office. 

C.  E.  Perkins  d;  C.  J.  Cole,  for  appellant.  IT.  Eamemly  <fe  W.  C,  Case,  for 
appellee. 

Carpenter,  J.  The  charter  of  the  city  of  Hartford  provides  that  the  common 
council,  in  joint  convention,  shall  appoint  a  prosecuting  attorney,  but  gives  no 
direction  as  to  the  mode  of  appointment  The  convention,  therefore,  is  at  liberty 
to  proceed  as  it  pleases,  by  ballot,  by  resolution,  by  the  adoption  of  a  verbal 
motion,  or  in  any  other  manner.  In  this  case  a  member  moved  that  the  conven- 
tion proceed  to  ballot  for  a  prosecuting  attorney  and  the  motion  prevailed.  There- 
upon a  ballot  was  taken  and  the  relator  had  a  clear  majority  of  all  the  votes  cast 
and  of  the  whole  convention.  After  the  result  was  announced  another  member 
of  the  convention  offered  a  resolution  declaring  the  relator  elected.  That  reso- 
lution on  a  yea  and  nay  vote  was  lost.  Two  resolutions  were  then  offered;  the 
first  declaring  the  ballot  just  taken  null  and  of  none  effect  by  reason  of  errors  in 
the  same,  and  the  other  declaring  that  Joseph  L.  Barbour  ^*  is  hereby  elected  and 
appointed  prosecuting  attorney,  etc."    Those  resolutions  were  passed. 

The  question  is,  which  of  the  two  candidates  was  appointed  ?  The  superior 
court  held  that  the  relator  was  appointed,  and  the  defendant  appealed  to  this 
court. 

It  will  be  observed  that  the  business  of  the  convention  was  limited  to  making 
appointments.  For  all  the  purposes  of  this  case  we  may  assume  that  its  sole  busi- 
ness was  to  appoint  a  prosecuting  attorney,  and  that  it  had  no  other  powers  or 
duties.  It  had  but  one  fhinsf  to  do,  and  when  that  was  done,  its  powers  were 
exhausted.  Unlike  legislative  uodies  convened  for  purposes  of  ordinary  legislation 
it  had  no  power  to  enact  and  repeal,  and  its  power  to  reconsider  was  very  limited, 
being  confined  to  the  preliminary  proceedings.  The  term  of  office  is  prescribed 
by  the  charter,  **  for  the  term  of  one  year,  and  until  his  successor  is  chosen  and 
qualified.'*  The  power  of  removal  is  not  vested  in  the  convention.  It  followi 
that  when  the  appointment  was  once  made,  the  title  to  the  office  vested  in  the 
appointee,  and  it  was  not  in  the  power  of  the  convention  to  take  it  from  him. 

The  question  then  is  reduced  to  this,  was  the  relator  appointed  by  the  ballot  f 
In  behalf  of  the  defendant  it  is  contended  that  he  was  not;  that  the  ballot  should 
be  regarded  ixs  an  informal  one ;  that  the  convention,  as  appears  by  its  subsequent 
action,  manifestly  contemplated  and  intended  that  the  passage  of  a  resolution 
declaring  the  candidate  receiving  a  majority  of  votes  elected,  should  be  the  act  of 
appointment ;  that  until  that  is  done,  even  until  the  convention  has  adjourned, 
the  proceedings  are  in  fieri  and  it  cannot  be  said  that  an  appointment  has  been 
made. 

In  behalf  of  the  relator  it  is  contended  that  the  vote  of  the  convention  to  pro- 
ceed to  ballot  for  a  prosecuting  attorney  was  equivalent  to  and  must  be  regarded 
as  a  vote  to  elect  or  appoint  a  prosecuting  attorney  by  ballot;  that  when  the  re- 
sult was  announced  the  appointment  was  complete,  nothing  more  being  required, 
that  the  relator  thereby  acquired  a  vested  right  to  the  office,  and  that  it  was  not 
in  the  power  ot  the  convention,  by  its  subsequent  proceedings,  to  deprive  him  of  it 

We  are  inclined  to  think  that  the  view  presented  by  the  counsel  for  the  relator 
is  the  better  one.    It  the  convention  had  adjourned  immediately  after  the  result 
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of  the  ballot  was  announced,  we  think  it  must  be  conceded  that  Mr.  Coogan  would 
have  been  legally  appointed.  The  adjournment  would  have  indicated  that  the 
convention  regarded  its  duty  as  fully  performed.  But  the  convention  proceeded 
to  consider  and  vote  upon  resolutions  declaring  the  respective  candidates  elected. 
This  proceeding  may  be  accounted  for  on  one  of  two  grounds,  first,  the  convention 
may  not  have  regarded  a  resolution  as  essential  to  an  appointment,  but  simply  as 
a  more  formal  and  orderly  declaration  of  the  result.  Secondly,  that  the  conven- 
tion considered  the  resolution  as  necessary  to  an  appointment.  In  the  former  case 
it  is  evident  that  the  resolution  would  not  give  efficacy  to  the  ballot  nor  add  to 
its  force  and  effect.  In  the  latter,  it  is  equally  appai'ent  that  the  views  of  the  con- 
vention as  to  the  necessity  of  a  resolution  would  not  be  conclusive.  So  that  the 
question  remains  notwithstanding  the  subsequent  action,  was  the  result  of  the 
ballot  a  legal  election?  If  that  was  its  effect  without  the  subsequent  action,  we 
think  it  must  have  the  same  force  vnth  it. 

It  was  doubtless  competent  for  the  convention  to  have  determined  in  advance 
that  the  appointment  should  be  made  by  the  passage  of  a  resolution,  that  the 
ballot  should  be  an  informal  one,  or.  that  it  should  be  a  method  of  selecting  a 
candidate  to  be  appointed  by  resolution.  In  such  a  case  there  would  have  been 
no  appointment  prior  to  the  passage  of  the  resolution.  Such  was  not  the  action 
of  the  convention.  The  vote  was,  not  to  take  an  informal  ballot,  not  to  select  by 
ballot  a  person  to  be  appointed,  but  to  ballot  for  a  prosecuting  attorney.  The 
ballot  we  think  was  understood  and  intended  to  be  an  election ;  and  an  election 
was  an  appointment. 

We  interpret  the  vote  to  ballot,  as  equivalent  to  a  vote  to  elect  or  appoint  by 
ballot,  as  a  vote  determming  the  method  by  which  the  appointment  should 
be  made.  After  the  passage  of  that  vote  an  appointment  by  any  other  method 
would  not  have  been  in  order,  would  not  have  been  accord inff  to  parliament- 
ary usage.  If  the  convention  had  omitted  the  ballot,  and  made  the  appoint- 
ment by  resolution  without  first  rescinding  the  vote  to  ballot,  it  might  per- 
haps have  been  a  legal  appointment,  on  the  ground  that  there  was  an  implied 
rescission,  but  it  certainly  would  have  been  irregular.  But  that  course  was  not 
taken.  After  voting  to  ballot,  a  ballot  was  actually  taken  which  resulted  in  an 
election  by  a  clear  majority.  Then,  without  any  vote  changing  the  method,  the 
convention  proceeded  to  pass  a  resolution  which  declared  another  man  elected  and 
appointed.  In  addition  to  the  iiTegulanty  of  not  following  the  prescribed  method, 
they  departed  from  it  after  the  thing  to  be  done  had  been  done.  The  convention 
decided  to  appoint  and  did  appoint  by  ballot,  and  then  app6inted  another  man  by 
resolution 

We  have  said  that  the  appointment  was  made  when  the  result  of  the  ballot  was 
ascertained  and  declared.  Nothing  more  was  itjquired  of  the  convention.  Its 
will  had  been  expressed  in  a  parliamentary  and  legal  method,  liad  been  duly  de- 
clared, and  had  become  a  matter  of  record.  Declaring  the  result  by  resolution 
was  unnecessary.  No  certificate  or  commission  from  the  convention  or  its  officers 
was  requii-ed  by  law.  Mr  Cqogan^s  right  to  the  office  vested  at  once,  and  he 
might,  without  further  ceremony,  accept  and  qualify. 

We  do  not  wish  to  be  understood  as  denying  the  power  of  the  convention  to 
correct  errors  and  to  nullify  the  effects  of  fraud.  If  there  was  a  palpable  error  or 
fraud,  or  if  the  ballot  for  any  cause  was  illegal,  the  convention  might  undoubt- 
edly treat  it  as  void  and  proceed  to  another  election.  If  we  were  to  look  only  to 
the  resolutions  which  passed,  we  might  assume  that  there  was  an  error  in  the  bal- 
lot and  so  give  effect  to  the  resolution.  But  the  pleadings  show  that  it  was  ad- 
mitted that  there  was,  in  fact,  no  error  or  mistake.  The  mere  declaration  that 
there  was  an  error  when  there  was  none,  and  the  attempt  to  nullify  the  appoint- 
ment on  that  ground,  cannot  be  vindicated. 

These  views  are  believed  to  be  in  harmony  with  the  best  and  most  carefully  con- 
sidered cases.  Appointments  to  office,  by  whomsoever  made,  are  intnnsically 
executive  acts.  So  held  when  the  appointment  was  made  by  a  court.  Taylor  v. 
Commonwealth^  3  J.  J.  Marsh.  401.  When  it  was  made  by  the  common  council  of 
a  city.  AcJUey^s  Case,  4  Abb.  Pr.  35.  By  an  executive  officer.  Marhury 
V.  MadisoUf  1  Cranch,  137. 
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When  the  ftppointing  officer  or  body  has  not  the  power  of  removal,  if  the 
power  to  api>ointha8  l)een  once  exercised  it  is  irrevocable  and  the  appointee  will 
hold  office  during  the  term.  Marbui*y  v.  Madison^  mpra;  Achley^s  Cate^  iUfTa\ 
Cole  V.  Ofuipman,  44  Conn.  601 ;  Pittnam  v.  Langley,  133  Mass.  204. 

An  appointment  is  complete  when  the  last  act  required  of  the  appointing  power 
has  been  performed.  The  signing  of  a  commission  by  the  president  of  the 
United  States  when  the  appointment  was  made  by  him,  and  the  law  required  ft 
commission  was  held,  to  be  the  last  act.     Mnrbia-y  v.  Madison^  supra. 

Also  a  writing  signed  by  tlie  mayor  of  a  city  making  a  nomination  to  be  con- 
firmed by  the  common  council  under  the  erroneous  belief  that  such  confirmation 
was  necessary  although  it  was  not  required  by  law.  People  v.  FUzHmmons,  68  N. 
Y.  514. 

In  the  case  of  a  judicial  a{)pointment,  a  declaration  in  open  court  where  the 
law  does  not  require  the  appointment  to  be  in  writing.  Boke  v.  Fidd^  10  Bush, 
144. 

In  Achley's  Cme,  supra,  it  was  held  that  the  appointment  was  made  when  both 
branches  of  the  common  council  concurred  in  the  passage  of  a  resolution  making 
the  appointment.  So  also  in  People  v.  Stoirell,  9  Abb.  N.  C.  456.  In  Conger  v. 
Oilmer,  32  Cal.  75,  the  law  required  that  justices  of  the  i)eace  appointed  by  ihe 
board  of  supervisors  should  receive  a  commission  signed  by  the  officers  of  the 
board  and  sealed  with  its  seal ;  it  was  held  that  a  commission  so  signed  and 
sealed  was  the  only  evidence  of  an  appointment.  If,  however,  such  formal  act  ;s 
to  be  performed  by  some  other  than  the  appointing  power  it  constitutes  no  part 
of  the  appointment.  Marhnrt/ v.  Madison,  8npra\  Peoples,  Stotcelly  supra.  Such 
formal  acts  in  such  cases  are  mere  ministerial  acts. 

The  case  of  Marbw^  v.  Madison^  sttpra,  is  worthy  of  a  more  extended  notice 
In  that  case  nearly  all  important  principles  involved  in  this,  were  promulgatetl  ly 
the  supreme  court  of  the  United  States  in  an  elaborate  opinion  by  Chief  Justice 
Marshall,  in  which  the  whole  subject  is  exhaustively  considered. 

President  Adams,  under  a  law  of  congress,  nominated  certain  persons  to  be  jus- 
tices of  the  peace  in  the  District  of  Columbia,  and  the  nominations  were  confirmeu 
by  the  senate.  The  law  required  that  the  appointees  should  be  coinmissioDed 
by  the  president  under  the  great  seal  of  the  United  States.  The  appointment 
was  for  a  term  of  five  years.  The  president  signed  the  commission  and  the  seal, 
under  the  statute,  was  affixed  by  the  secretary  of  state,  by  whom  alone  it  could 
be  affixed.  The  commission,  however,  was  not  delivered.  The  persons  appointed 
applied  to  the  supreme  court  for  a  mandamus  to  compel  its  delivery.  On  a  rule 
to  show  cause,  the  court  held  that  the  appointment  was  complete,  that  the  persons 
therein  named  were  legally  entitled  to  the  office,  but  discharged  the  rule  on  the 
ground  that  the  cause  was  not  \v»thin  the  jurisdiction  of  the  court. 

The  opmion  shows  that  in  some  ca^^es  there  is  a  distinction  between  the  acts  of 
appointing  to  office  and  commissioning  the  person  appointed.  **  It  follows,"  say 
the  court,  **  from  the  existence  of  this  distinction  that  if  an  appointment  was  to 
be  evidenced  by  any  public  act  other  than  the  commission,  the  performance  of 
such  public  act  would  create  the  officer  ;  and  if  he  was  not  removable  at  the 
will  of  the  president,  would  either  give  him  a  right  to  his  commission,  or  enable 
him  to  pcrfomi  the  duties  without  it." 

Again :  This  is  an  ai)pointment  made  by  the  president  by  and  with  the  advice 
and  consent  of  the  senate,  and  is  evidenced  by  no  act  but  the  commission  itself. 
In  such  a  case,  therefore  the  commission  and  the  appointment  seem  inseparable; 
it  being  almost  impossible  to  show  an  ai)pointment  otherwise  than  by  proving  the 
existence  of  a  commission,  still  the  commission  is  not  necessarily  the  appoint- 
ment, though  conclusive  evidence  of  it.'' 

It  was  there  held,  that  the  appointment  was  made  when  the  ?ast  act  re<]uircd  of 
the  president  was  perfo»*med.  On  this  point  the  court  says  •  **  Should  the  com- 
mission, instead  of  being  evidence  of  an  appointment,  even  be  considered  as  con- 
stituting the  appointment  itself,  still  it  would  be  made  when  the  last  act  to  be 
done  by  the  president  was  performed,  or  at  furthest  when  the  commission  was 
complete. 

**The  last  act  to  be  done  by  the  president  is  the  signature  of  the  commission. 
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He  has  thus  acted  on  the  advice  and  consent  of  tlie  senate  to  his  own  nomina- 
tion. The  time  for  deliberation  has  then  passed.  He  has  decided.  His  judg- 
ment, on  the  advice  and  consent  of  the  senate  concurring  with  his  nomination, 
has  been  made,  and  the  officer  is  appointed.  This  appointment  is  evidenced  by 
an  open  unequivocal  act,  and  being  the  last  act  required  from  the  person  making 
it,  necessarily  excludes  the  idea  of  its  being,  so  far  as  respects  the  appointment, 
an  inchoate  and  incomplete  transaction. 

**  Some  points  of  time  must  be  taken  when  the  power  of  the  executive  over  an 
officer  not  removable  at  his  will  must  cease.  That  point  of  time  must  be  when 
the  constitutional  power  of  appointment  has  been  exercised.  And  this  power 
has  been  exercised  when  the  last  act  required  from  the  person  possessing  the 
power  has  been  performed.*' 

The  case  then  holds  that  affixing  the  seal  to  tiie  commission  was  no  part  of  the 
appointment,  nor  was  it  essential  to  its  validity,  it  bein^  a  mere  ministerial 
duty  to  be  performed  by  a  ministerial  officer,  and  not  by  the  appointing  power. 

*'  It  is  never  to  be  affixed  till  the  commission  is  signed,  because  the  signature, 
which  gives  force  and  effect  to  the  commission,  is  conclusive  evidence  that  the 
appointment  is  made.^' 

it  is  there  held,  that  the  power  having  been  exercised  and  the  appointment 
made,  the  president  could  not  revoke  it  and  appoint  another  notwithstanding  the 
fact  that  the  commission  had  not  been  delivered;  and  for  the  reason  that  the 
president  bad  not  the  power  of  removal.  On  this  point  the  court  says,  **  Where 
an  officer  is  removable  at  the  will  of  the  executive,  the  circumstance  which  com- 
pletes his  appointment  is  of  no  concern,  because  the  act  is  at  any  time  revocable ; 
and  the  commission  may  be  arrested,  if  still  in  the  office.  But  when  the  officer 
is  not  removable  at  the  will  of  the  executive,  the  appointment  is  not  revocable, 
and  cannot  be  annulled.  It  has  conferred  legal  rights  which  cannot  bo  re- 
served. The  discretion  of  the  executive  is  to  be  exercised  until  the  appoint- 
ment has  been  made.  But  having  once  made  the  appointment,  his  power  over  the 
office  is  terminated  in  all  cases  where  by  law  the  officer  is  not  removable  by  him." 

The  case  of  Conger  v.  Oiline)\  83  Cal.  75,  is  cited  and  relied  on  by  the  defend- 
ant. In  that  case  it  was  decided  that  **  the  appointment  to  office  by  the  board 
of  supervisors  is  not  complete  until  the  peraon  appointed  has  received  a  certificate 
of  his  election  under  the  seal  of  the  board,  signed  by  the  proper  officers  of  the 
board.  An  appointment  made  by  a  majority  of  the  board  may  be  revoked  at 
any  time  before  such  certificate  is  issued  and  another  person  may  be  a)7pomted. 
In  the  case  of  an  election  to  office  by  the  people  the  rule  is  different,  and  the 
issuance  of  a  commission  is  a  mere  ministerial  act.'' 

A  statute  of  California  required  that  the  person  appointed  should  receive  a 
certificate  of  his  appointment  signed  by  the  officers  of  the  appointing  body  and 
sealed  with  its  seal.  The  court,  following  the  case  of  Marhui^y  v.  Madison^  held 
that  the  appointment  was  not  complete  until  the  last  act  required  of  the  appoint- 
iuff  power  had  been  performed ;  and  that  the  last  act  was  the  issuance  of  a  cer> 
tincate  signed  and  sealed  as  required  by  law. 

A  United  States  statute  made  the  secretary  of  State  the  custodian  of  the  great 
seal  and  made  it  his  duty  to  affix  it  whenever  required.  When,  therefore,  it  was 
affixed  to  commissions  issued  by  the  president  to  complete  an  appointment  made 
by  him  it  constituted  no  part  of  the  act  of  appointing,  but  was  a  mere  ministerial 
act  attesting  the  verity  of  the  presidential  signature.  In  Conger  v.  Oilmery  the 
signing  and  sealiuff  of  the  certificate  were  acts  to  be  performed  by  the  board,  the 
appointing  power  bein^  performed  by  its  officere  ana  by  its  immediate  direction 
and  were  properly  held  to  be  an  essential  part  of  the  act  of  appointment,  execu- 
tive and  not  ministerial  acts.  So  far,  that  case  seems  to  be  in  harmony  with  the 
views  we  have  expressed,  and  is  an  authority  quite  as  much  in  favor  of  the 
plaintiff  as  of  the  defendant ;  for  in  this  case  it  will  be  remembered  that  no  seal, 
no  certificate,  or  other  act,  other  than  that  actually  performed,  is  required  from 
the  appointing  power. 

In  that  case  it  will  be  observed  that  the  second  appointment  was  made  some 
days  after  the  first  and  at  a  subsequent  meeting.  The  board  doubtless  had  con- 
tinuing jurisdiction  over  the  subject-matter.     But  it  is  not  contended  that,  when 
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the  law  requires  a  convention  to  meet  on  a  given  day  and  make  an  appointment, 
the  convention  may  meet  on  a  subsequent  day  and  revoke  an  appointment  made 
at  the  time  required. 

The  case  of  Baker  v.  Cushman,  127  Mass.  105  —  anotlier  case  cited  by  the  defense — 
was  this :  The  alderman  and  councilmen,  thirty-one  in  number,  met  in  joint  con- 
vention to  appoint  a  city  clerk.  Baker  received  seventeen  votes,  but  there  were 
thirty-two  votes  cast.  The  convention  declared  the  ballot  void,  and  on  a  second 
ballot  being  taken,  Cushman  was  elected.  The  court  held  that  his  election  was 
legal,  saying  :  ^*It  was  within  the  lawful  power  of  the  convention,  at  the  same 
meeting,  and  before  the  result  of  the  election  had  been  declared,  to  treat  the  pro- 
ceeding already  had  as  irregular  and  invalid,  and  to  vote  anew.^' 

In  that  case  there  was  a  reason  for  setting  aside  the  ballot  It  may  have  been 
tainted  with  fraud.  If  fraudulent  the  extent  of  the  fraud  could  not  be  known, 
for  several  members  entitled  to  vote  may  have  refrained  from  voting,  and  several 
not  entitled  to  vote  may  have  voted  ;  and  possibly  the  fraudulent  vote  may  have 
been  required  to  make  a  majority.  The  convention  had  a  right  to  insist,  and  it 
was  due  to  the  appointee,  that  there  should  be  a  ballot  free  from  any  suspicions 
of  fraud.  Had  there  been  a  similar  fact  in  this  case,  or  any  reason  for  declaring 
the  ballot  void,  it  would  have  presented  a  different  question.  We  regard  that 
case  as  consistent  with  the  position  we  have  taken. 

The  case  of  Miller  v.  Fo-nter^  2  Halst.  (N.  J.)  101,  was,  like  this,  the  case  of  an 
appointment  by  a  joint  convention  of  two  bodies.  It  consisted  of  fifty-six  mem 
bers,  of  which  only  fifty-five  were  present,  and  voting.  On  two  ballots  Mille: 
bad  twenty-eight  votes,  but  was  not  declared  elected,  the  chair  ruling  that  a 
majority  of  the  whole  number  was  necessary,  in  which  ruling  he  was  sustained  bj 
the  convention.  Another  ballot  was  taken  and  Foster  leceived  thirty -one  votes 
and  was  declared  elected.  The  court  held  that  Foster  was  legally  elected.  The 
court  interrupted  the  counsel  for  the  plaintiff  with  the  announcement  that  their 
minds  were  made  up,  and  then  said,  "  that  all  deliberative  assemblies  daring 
their  session  have  a  right  to  do  and  undo,  consider  and  reconsider,  as  often  as 
they  think  proper,  and  it  is  the  result  only  which  is  done. 

**  In  this  case  they  had  a  right  to  reconsider  any  question  which  had  been  before 
them,  or  any  vote  which  they  had  made." 

We  cannot  regard  that  case  as  an  authonty  controlling  or  materially  influencing 
our  decision  for  several  reasons.  It  was  hastily  decided  and  manifestly  was  not 
well  considered.  It  confounds  legislative  proceedings  with  executive  acts  and 
applies  the  rules  regulating  the  former  to  the  latter ;  while  such  rules  are  appli- 
cable only  to  a  limited  extent.  It  assumes  that  the  convention  had  power  to 
undo  as  well  as  to  do,  to  remove  as  well  as  to  appoint.  That  may  have  been  so  in 
that  case  while  confessedly  it  is  not  so  in  this. 

For  these  reasons  a  majority  of  the  court  holds  that  there  is  no  error  in  the 
judgment  of  the  superior  court. 


Patterson,  Admr,  v.  Kbllogo. 

PaBTXBRSHIP  —  ACCOUXTIXG  —  JOIXDBR  OP  PARTIES   DbPBXDANTS. 

P.  and  K.  were  jomt  owners  of  a  wood  lot  and  mill  property,  and  carried  on  the  lumber 
business  as  partners.  K.  also  held  two  mortgages  on  P.'s  interest  in  the  property.  P- 
died,  and  K.  thereafter  sold  all  bis  interest  to  C.,  who  took  possession  of  the  entire  prop- 
erty.   On  aa  accoiintingr  before  commissioners :  — 

Neld,  that  E.  was  not  l)ound  to  account  for  the  rents  and  pro6t8  of  the  business  or  of 
the  morU;aged  premises  after  the  sale  to  C. 

Ilildj  further,  tnat  as  E.  and  G.  had  no  interest  m  common  at  any  time  in  the  property, 
the  claims,  if  any,  against  each  being  distinct  and  separate,  that  they  coald  not  oe  joioea 
as  defendants  in  one  action. 

W.  F.  Taylor^  for  appellants.     A.  K  Fenn  and  2>.  T,  Warner,  for  appellees. 

Carpenter,  J.  Pierce,  the  plaintiffs'  intestate,  and  the  defendant  Kellog« 
were  Hie  joint  owners  of  a  wood  lot  and  a  saw-mill  standing  thereon,  and  carried 
on  the  wood  and  lumber  business  as  partners  for  more  than  thirty  years.  In  lS72 
the  mill  became  old  and  the  machinery  worn,  and  a  new  mill  was  built  with  new 
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machinerj.  Kellogg  advanced  most  of  the  money  for  that  purpose,  and  Pierce 
gave  him  a  note  for  his  share  secured  by  a  mortgage  of  his  interest  in  the  real 
estate.  In  1875  that  mill  burned  down  and  another  hue  was  built  in  its  place, 
Kellogg  advancing  the  money,  taking  another  note  and  mortgage  from  Pierce. 

Pierce  died  Aagust  6,  1881 ;  Kellogg  continued  the  business  until  February  8, 
1882,  when  be  sold  his  half  of  the  real  estate  to  the  defendant  Calhoun,  and 
assigned  to  him  the  two  notes  and  mortgages.  August  2.  1882,  this  suit  was 
brought,  alleging  among  other  things,  that  said  notes  were  without  consideration , 
that  they  had  b^n  paid;  thsi  Kellogg  had  had  the  management  of  said  partner- 
ship business  taking  the  avails  thereof;  that  he  had  in  his  possession  a  large 
quantity  of  timber,  lumber  and  other  personal  property  belonging  to  the  partner- 
snip;  that  after  the  death  of  Pierce  he  continued  the  business  without  the  cqn- 
sent  and  against  the  objection  of  the  plaintiffs;  that  he  and  Calhoun  carried  it 
on  jointly  after  February  8,  1882,  and  that  the  defendants  had  refused  to  account 
for  the  same. 

The  complaint  prays  for  an  account,  and  a  re*  conveyance  if  said  notes  shall  be 
found  to  have  been  without  consideration,  or  to  have  been  fully  paid,  and  for  the 
privilege  to  redeem  if  said  notes  were  for  a  good  consideration  and  not  paid. 

An  accounting  was  had  between  Pierce  and  Kellogg  before  a  committee,  the 
notes  were  found  to  be  for  a  good  consideration  and  an  unpaid  balance  due  thereon. 
The  court  rendered  a  judgment  on  the  counter-claim  of  the  defendant  Kellogg, 
foreclosing  the  equity  of  redemption  unless  the  plaintiff  should  redeem  within  the 
time  limited. 

The  defendant  Calhoun  made  answer  that  on  the  4th  day  of  August,  1882,  he 
re-assigned  the  notes  and  mortgages  to  Kellogg  and  delivered  to  him  the  posses- 
sion of  the  mortgaged  premises,  and  that  now  he  has  no  interest  in  the  causes  of 
action  mentioned  in  said  complaint.  To  that  answer  there  was  a  demurrer.  With 
out  any  judgment  on-the  demurrer  the  complaint  was  dismissed  as  to  him  without 
costs.    The  plaintiffs  appealed. 

The  first  question  arises  under  the  remonstrance.  It  is  somewhat  vaguely  stated, 
and  the  reasons  of  appeal  do  not  show  clearly  the  question  which  the  plaintiffs 
made.  But,  by  the  aid  of  the  brief,  we  conclude  that  the  question  is  this ;  that 
the  committee  should  have  held  the  defendant  Kellogg  responsible  for  the  income 
and  profits  of  the  business,  etc.,  after  he  sold  to  Calhoun  to  the  date  of  his  report 
and  should  have  stated  the  account  accordingly;  and,  not  having  done  so,  the 
court  erred  in  accepting  the  report,  that  is  to  say,  the  court  should  have  rejected 
the  report.  We  do  not  think  that  this  exception  is  well  taken,  because  the  report 
of  the  committee  shows  that  after  the  conveyance  to  Calhoun  he  ^lone  operated 
the  saw-mill  (not  that  he  continued  the  partnership  business),  and  tliat  the  net  re- 
ceipts therefrom  to  August  6,  1882,  were  $53.80.  Perhaps  the  plaintiffs  would 
have  been  entitled  to  have  one-half  of  that  sum  applied  on  the  mortgage  notes  if 
they  had  made  that  claim.  If  so,  the  presumption  is  that  the  court  would  have 
applied  it;  but,  instep  of  claiming  that,  they  asked  that  the  report  be  set  aside 
or  re-committed,  thus  involving  another  trial  before  the  committee.  Such  a  pro- 
ceeding, we  think,  was  unnecessary,  as  the  court  had  before  it  all  the  material  facts, 
and  could  have  settled  upon  an  equitable  basis  the  accounts  between  the  parties 
down  to  the  commencement  of  the  suit. 

But  the  objection  involves  this  further  claim,  that  Kellogg  is  chargeable  with 
the  rents  and  income  from  the  mortgaged  premises  from  the  commencement  of 
the  suit  down  to  the  date  of  the  repoit.  He  is  doubtless  chargeable  for  all  that 
he  received  daring  that  time.  But  the  claim  shows  that  Kellogg  sold  his  half  of 
the  joint  property  in  February,  1882,  and  that  since  that  time  Calhoun  has  been 
in  the  possession  of  it.  The  report  expressly  states :  "  After  the  conveyance  by 
said  Kellogg  to  said  Calhoun,  on  the  8th  day  of  February,  1882,  oi  his  interest  in- 
said  mill  property  and  woodland,  said  Kellogg  has  had  nothing  to  do  with  the 
property  so  conveyed,  nor  with  the  interest  of  the  estate  of  said  Pierce  in  the 
same.'*  Nor  can  Kellogg  be  chargeable  on  account  of  the  occupancy  by  Calhoun, 
because,  after  the  reconveyance,  Calhoun  held  possession  of  the  saw  mill  not  as 
mortgagee,  or  under  the  mortgagee,  but  as  tenant  in  common.  And  also  for  the 
further  reason,  as  the  report  states,  that  ^*  no  account  was  rendered  to  your  corn- 
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mittee  of  the  receipts  and  expenditures  by  Calhoun  in  running  the  said  mill  since 
August  6,  1882."  And  it  does  not  appear  that  either  party  claimed  that  any  such 
account  should  be  taken,  f  The  committee  did  not  err  in  not  doing  what  neither 
party  claimed  that  he  should  do. 

The  next  question  is  whether  the  court  erred  in  dismissing  the  complaint  against 
Calhoun. 

The  plaintiff  complains  that  no  account  was  taken  of  the  profits  received  either 
by  Kellogg  or  Calhoun  after  the  sale  to  Calhoun.  We  have  already  sufficiently 
considered  this  claim  so  far  as  it  concerns  Kellogg.  So  far  as  it  concerns  Calhouo 
it  requires  further  notice. 

On  the  face  of  the  complaint  Calhoun  was  properly  made  a  defendant.  He  was 
the  owner  of  the  notes,  and  as  such  was  inteiested  in  the  relief  sought  by  the 
plaintifib.  Moreover  it  is  alleged  that  he  in  common  with  Kellogg  received  in- 
terest and  profits  from  the  partnership  property.  Immediately  after  the  suit  was 
brought  he  reassigned  the  notes  and  mortga^  to  Kellogg,  and  had  no  further 
interest  in  them ;  and  the  report  of  the  committee  shows  that  he  received  no  part 
of  the  income  in  common  with  Kellogg,  so  that  as  the  case  finally  stood  the  plaintiffs 
had  a  claim  for  an  accounting  by  Kellogg,  of  the  partnership  business  down  to 
February  8,  1882,  and  after  tnat  date  a  claim  against  Calhoun  for  their  share  of 
the  income  from  the  common  proi>erty.  It  will  be  noticed  that  the  two  claims 
are  entirely  separate,  and  could  not  propeily  be  jomed  in  one  action.  The  plaintiffs 
might  with  the  same  propriety  have  joined  the  defendants  in  one  suit  on  several 
promissory  notes  held  agamst  them  respectively.  That  could  not  have  been  done 
under  the  old  pi-actice,  nor  will  it  be  permitted  under  the  Practice  Act  That 
act  (§  12)  provides  that  any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controvei-sy  or  any  part  thereof,  adverse  to  plaintiff.  In  this 
case  Calhoun  had  no  interest  in  the  controversy  with  Kellogg^,  nor  had  Kellogg 
any  interest  in  the  controversy  with  Calhoun.  And  so  the  plaintiffs  practically 
regarded  it,  for  they  asked  for  no  judgment  on  the  demurrer  bnd  none  was  in 
fact  rendered.  It  is  a  fair  inference  fiom  the  record,  that  they  made  no  chum 
against  Calhoun  before  the  committee,  and  asked  of  the  court  no  judgment  against 
him  on  the  report.  Indeed,  as  the  pleadings  stood,  his  case  was  not  before  the 
committee  at  all.  If  the  plaintiffs  had  desired  to  pursue  their  claim  against  him. 
the  demurrer  should  have  been  first  disposed  of,  and  then,  if  the  proceedings 
presented  a  proper  case  for  a  committee,  the  parties  could  have  been  heard  before 
him. 

There  is  no  erroi  in  the  judgment. 


Sbeley  v.  City  op  Bridgeport. 

CONSTITUTIOXAL  LaW  — ThIAL  BT  JoRT — EviDKKCK. 

The  cuDstitutional  provision  that  "  the  right  of  trial  by  jury  shall  remain  inviolate"  does 
not  create  such  ngbt,  out  merely  secures  it  as  it  existed  when  the  Constitution  was  adopted 

Iq  an  actioQ  to  recover  damages  for  injuries  received  by  falling  on  a  dangerous  sideirtlk 
defendant  made  default,  plaintiff  filed  a  motion  to  have  the  damages  assessed  by  a  jurr, 
the  court  overruled  the  same,  and  assessed  the  damages. 

JJtld  no  error;  the  constitutional  provision  did  not  apply. 

In  such  an  action  evidence  locating  the  line  of  the  street  each  side  of  the  place  ot  injarr 
was  admissible  on  the  question,  where  the  line  was  at  the  place  where  the  accideot 
occurred. 

D.  B,  Lochwood  and  JT.  S.  Sanford,  for  plaintiff.  11.  E.  De  Forest  and  C.  Sher- 
toood,  for  defendants. 

Granger,  J.  This  is  a  civil  action  claiming  damages  for  an  injury  received  by 
the  plaintiff,  from  a  fall  upon  a  sidewalk  of  the  defendant  city,  left  in  a  dangerous 
condition,  through  the  negligence  of  the  defendants.  The  defendants  suffered  a 
default  and  were  heard  in  damages.  Before  the  hearing,  the  plaintiff  filed  a 
motion  to  have  the  damages  assessed  by  a  jury^  The  judge  overruled  the  motion 
and  assessed  the  damages  at  $60.  The  first  reason  assigned  by  the  plaintiff  upon 
hi8  appeal  is  the  error  of  the  court  in  this  ruling. 
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The  counsel  for  the  piaintift  claim  that  under  the  provision  of  the  Constitution, 
that  **the  right  of  trial  by  jury  shall  remain  inviolate,"  his  right  to  a  trial  of  his 
case  by  a  jury  cannot  be  taken  away;  but,  as  has  been  repeatedly  held,  this  pro- 
vision of  the  Constitution  secures  the  right  of  trial  by  jury  only  where  it  existed 
when  the  Constitution  was  adopted.  It  does  not  create  the  right ;  it  only  pre- 
serves it.  But  it  had  never  been  the  practice  to  have  damages  upon  a  default 
assessed  by  a  jury.  It  had  always  been  done  by  the  court.  This  provision  of  the 
Constitution  has  therefore  no  application  to  the  case.  2  Swift's  System,  268;  1 
Swift's  Digest,  Damages;  Cockran  v.  LeUier^^  Root,  348;  Raymond  v.  Danhuri/,  elCy 
R.  Co.^  43  Conn.  590;  Batchelder  Bartholomew^  44  id.  502;  8hephard\.  New  Ilaven^ 
etc,,  Co.,  45  id.  58. 

Another  eri^or  is  assigned  as  a  ground  of  appeal,  in  the  ruling  of  the  court  as  to 
the  admissibility  of  certain  evidence.  It  appears  by  the  finding  of  the  court  that  the 
defendants  claimed  that  the  place  whoj'e  the  plaintiff  slipped  was  outside  of  the  limits 
of  Main  street,  and  on  land  belonging  to  the  People's  Savings  Bank,  and  that  it  was 
open  to  travel,  not  for  the  purposes  of  a  sidewalk,  but  for  the  accommodation  of 

t)eople  going  to  a  store  in  the  building.  This  evidence  was  of  course  admissible,  it 
)eing  only  claimed  by  the  plaintiff  that  it  was  a  part  of  the  sidewalk,  and  of  course 
that  the  defendants  were  bound  to  keep  it  in  a  safe  condition ;  and  it  not  being 
claimed  that  it  was  a  dangerous  place  outside  of  the  sidewalk,  but  so  near  as  to  make 
it  the  duty  of  the  defendants  to  protect  the  public  against  it  by  a  railing.  Bearddey 
V.  City  of  Hartford,  ^(>  Conn,  ^2^',  8.  C.  47  Am.  Rep.  077.  This  point  being  proper 
to  be  proved,  the  question  is,  whether  the  evidence  offered  for  the  purpose  was  in 
its  nature  admissible.  It  ai)pears  that  Main  street,  where  the  accident  occurred, 
was  originally  a  town  highway,  and  that  there  was  no  survey  or  record  fixing 
its  limits.  The  question  was,  where  was  its  east  line?  In  the  absence  of  any  thing 
else  to  determine  it,  it  w^ould  be  taken  to  be  that  line  up  to  which  the  public  on 
the  one  side  had  used  the  way  to  travel  over,  and  up  to  which  adjoining  pro- 
prietors had  occupied  or  used  the  land  on  the  other  side.  To  show  where  that 
line  was  in  front  of  the  bank  building,  the  defendants  offered  evidence  to 
show  where  it  clearly  was,  as  marked  by  buildings  or  fences,  north  and  south  of 
the  bank  building.  The  plaintiff  objected  to  this  evidence  unless  limited  to  the 
proiKjrty  immediately  adjacent  or  very  near  to  the  bank  building,  l^nt  the  evi- 
dence was  in  its  nature  admissible,  and  was  none  the  less  so  that  it  was  not  limited 
to  the  adjacent  property.  Any  indications  of  the  line  remoter  than  the  adjacent 
property  would  of  course  become  of  less  importance  in  determining  the  line  at  the 
place  in  question,  but  this  would  be  within  reasonable  limits,  only  a  question  of 
the  weight  of  evidence,  not  of  its  admissibility.  The  presumption  would  be  if 
the  highway  had  been  originally  laid  out  by  formal  proceedings  and  all  record  of 
the  lay  out  lost,  that  the  line  was  a  continuous  one,  substantial ly^  straight  ;  and 
if  the  highway  had  become  such  by  dedication  and  the  acceptance  of  the  public, 
there  would  be  equally  a  presumption  that  the  dedication  had  been  made  upon 
a  continuous  line,and  the  use  of  the  public  constituting  an  acceptance  of  the  high- 
way, had  been  along  a  continuous  coui-se  and  within  continuous  lines.  It  was, 
therefore,  entirely  proper  that  the  east  line  of  the  street  for  some  distance  north 
and  south  of  the  place  of  the  injury,  if  ascertainable,  should  be  considered  on  de- 
termining where  the  line  ran  at  the  place  in  question. 
There  is  no  error  in  the  judgment  appealed  from. 


Stevens  v.  Borough  op  Danburt. 

EmxixT  Domain  —  Abakdoxmbnt  op  Proceedings  —  Damages — Rbcovirt. 

By  a  resolution  of  the  general  assembly,  passed  in  1S60  and  added  to  in  1862,  the  borouffh 
oi  Danbury  was  empowered  to  supply  itself  with  water  by  porchasing,  or  by  taking  for 
the  purpose,  any  stream  of  water,  water  privileges  or  lands  necessary  or  convenient  for 
Ibe  purpose,  within  or  without  the  hmits  of  the  borough,  with  a  provision  for  the  assessment 
of  the  value  of  any  property  taken  otherwise  than  by  purchase,  and  lor  payment  to  the 
owner  of  the  property  so  taken. 

Under  this  resolution  the  borough,  at  a  legal  meeting  held  on  the  16th  day  of  July,  1880, 
voted  to  procure  a  supply  of  water  for  the  use  of  the  borough  "  from  a  stream  running  near 
the  residence  of  Samuel  'Gregory."  On  the  26th  of  September  of  that  year  the  borough  pur- 
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chased  of  Gregory  certain  lands  thronsh  which  the  stream  ran,  and  which  were  beknr 
certain  lands  and  a  water  privilege  on  the  same  stream  belongmg  to  the  plaintiffs. 

The  water  commissioners  of  the  borough,  not  being  able  to  agree  with  the  plaintiifs  as 
to  the  compensation  to  be  made  them  for  the  taking  of  their  mill  privilege  and  lands, 
applied  to  a  judge  of  the  supenor  court  for  the  appointment  of  appraisers  to  assess  th« 
damages  Appraisers  were  appointed,  a  hearing  was  had,  both  parties  being  present,  and 
thej  made  their  report,  assessing  the  damages  at  $8,000. 

June  29,  1881,  the  borough,  at  a  lesal  meeting,  rescinded  the  vote  of  July  16, 1880,  and 
nothing  further  was  done  with  rej^ara  to  the  taking  of  the  plaintiffs'  land  and  privilege, 
and  the  $3,000  was  not  paid.  Notice  of  this  action  of  the  borough  was  given  to  the  plain- 
tiffs, and  thev  afterward  sold  to  other  parties  and  conveyed  by  warranty  two  parcels  of  the 
land  which  the  boroug;h  had  proposed  to  take.     In  an  action  to  recover  the  said  $3,000,— 

Jhldy  that  the  plaintiffs  could  not  recover;  the  borough,  after  the  assessment,  had  still 
a  right  to  abandon  the  idea  of  taking  the  land,  and  the  only  security  the  owner  of  the 
property  had,  was  in  the  necessity  of  the  borough  making  payment  before  the  land  wu 
actually  taken. 

L.  D.  Bt^ewster  <k  D,  A,  ITavgh^  for  plaintiffs.  W.  Burke  and  G.  Stoddard  with 
whom  was  D,  B.  Booths  for  defendants. 

Granger,  J.  By  a  resolution  of  the  general  assembly,  passed  in  1860  and  added  to 
in  1862,  the  borough  of  Danbury  was  empowered  to  supply  itself  with  water  by 
purchasing,  or  by  taking  for  Ihe  purpose,  any  stream  of  water,  water  privileges  or 
lands  necessary  or  convenient  for  the  purpose,  within  or  without  the  limits  of  the 
borough,  with  a  provision  for  the  assessment  of  the  value  of  any  property  taken 
otherwise  than  by  purchase,  and  for  payment  to  the  owner  of  the  property  so  taken. 
Under  this  resolution  the  borough,  at  a  legal  meeting  held  on  the  16th  day  of 
July,  1880,  voted  to  procure  a  supply  of  water  for  the  use  of  the  borough  •*  from 
a  stream  nmnmg  near  the  residence  of  Samuel  Griegory."  On  the  26th  of  Septem- 
ber of  that  year  the  borough  purchased  of  Gregory  certain  lands  through  which 
the  stream  ran,  and  which  were  below  certain  lands  and  a  water  privilege  on  the 
same  stream  belonging  to  the  plaintiffs.  The  lands  were  purchased  of  Gregory 
with  the  intention  of  constructing  a  dam  thereon  across  the  stream,  making  a  pond 
or  reservoir,  which  would  have  set  the  water  back  upon  and  have  destroyed  the 
mill  privilege  of  the  plaintiffs. 

Under  the  resolution  before  mentioned  the  water  commissioners  of  theborongh, 
not  being  able  to  agree  with  the  plaintiffs  as  to  the  compensation  to  be  made  them 
for  the  taking  of  their  mill  privilege  and  lands,  applied  to  a  judge  of  the  superior 
court  for  the  appointment  of  appraisers  to  assess  the  damages.  Appraisers  were 
appointed  and  a  hearing  was  had  before  them,  both  parties  being  present,  and 
they  made  their  report,  assessing  the  damages  at  $3,000.  This  report  was  duly  re- 
corded in  the  recoids  of  the  superior  court  for  Fairfield  county,  and  the  proceed- 
ings were,  in  all  respects,  according  to  the  provisions  of  the  resolution  in  such  a 
case. 

On  the  29th  of  June,  1881,  the  borough,  at  a  legal  meeting,  voted  to  rescind 
the  vote  of  July  16,  1880,  and  nothing  further  was  done  with  regard  to  the  taking 
of  the  plaintiff's  land  and  privilege,  and  the  $3,000  assessed  as  damages  for  the 
taking  was  not  paid.  Notice  of  this  action  of  the  borough  was  given  to  the 
plaintiffs,  and  they  afterward  sold  to  other  parties  and  conveyed  by  warranty  two 
parcels  of  the  land  which  the  borough  had  proposed  to  take.  The  plaintiffs  now 
sue  the  borough  to  recover  the  $3,000  assessed  in  their  favor. 

It  is  found  that  the  defendants  never  took  actual  possession  of  the  lands  in 
question  or  of  the  mill  privilege,  or  in  any  manner  occupied  them,  or  interfered 
with  their  occupancy  by  the  plaintiffs.  Had  they  in  theory  taken  possession,  or 
by  what  they  did  become  the  owners  of  the  property,  so  that  they  were  bound  to 
pay  the  assessed  value  to  the  plaintiffs? 

The  resolution  of  the  general  assembly  empowers  the  water  commissioners  of 
the  borough  to  ''  purchase  and  take  conveyances  of,  in  the  name  of  the  borough, 
all  lands,  property  or  privileges  necessary  or  convenient  for  the  purposes  of 
the  act ,  to  hold  in  sufficient  quantity  the  water  of  any  stream,  either  within  or 
without  said  borough,  by  the  construction  of  dams  across  the  same;  to  enter 
upon  any  lands  near  such  proposed  dams  and  procure  earth,  stones  or  other  ma- 
terials for  the  construction  and  maintenance  thereof,  and  to  make  suitable  waste- 
ways  for  the  surplus  water  of  such  stream;  to  change  the  location  of  .any  road  or 
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passway  whicb  may  be  covered  by  the  waters  of  any  reservoir  so  formed,  and 
take  land  therefor;  and  to  enter  upon  and  make  use  of  the  ground  or  soil  of  any 
railroad,  street,  highway  or  private  way,  or  public  or  private  grounds,  and  lay, 
construct  and  maintain  all  necessary  pipes  and  aqueducts.*' 

Another  section  of  the  resolution  provides  as  follows:  **  Said  borough  shall  be 
liable  to  pay  all  the  damages  that  shall  be  sustained  by  any  person,. persons  or 
corporation  by  the  taking  of  any  land  or  estate  as  aforesaid,  or  by  the  construc- 
tion or  4aying  of  any  reservoirs,  pipes,  aqueducts  or  other  works  for  the  purpose* 
of  this  act.  And  if  at  any  time  it  shall  appear  that  any  damage  has  occurred,  or 
may  be  likely  to  occur,  to  any  person,  persons  or  corporation,  by  reason  of  taking 
or  using  their  land  or  estate  for  the  purposes  of  this  act,  or  m  the  construction  of 
said  water- works,  and  the  said  board  of  commissioners  cannot  agree  with  the 
owners  of  such  property,  as  to  the  amount  of  compensation  or  damages  to  be 
paid  to  them,  then  such  compensation  or  damages  may  be  assessed  by  three  dis- 
intertesed  persons  under  oath,  to  be  appointed  by  a  judge  of  the  superior  court 
on  application  of  either  party;  notice  to  be  given  of  such  application  as  directed 
by  such  judge  which  said  appraisers  shall  report  their  doings,  embrac- 
ing the  amount  of  their  assessment,  to  the  clerk  of  the  superior  court  for  Fair- 
field county,  to  be  by  him  recorded,  and  thereupon  such  assessment  shall  be 
taken  and  held  to  be  a  final  adjustment  of  said  compensation  and  damages  be- 
tween said  parties,  and  payment  thereof  or  deposit  or  the  same  with  the  county 
treasurer  to  the  use  of  such  owner  or  owners  shall  rele€we  said  borough  from  lia- 
bility to  any  further  claim  for  compensation  or  damages." 

There  is  here,  it  will  be  seen,  no  provision  that  the  amount  assessed  shall  con- 
stitute a  debt  which  may  be  recovered  of  the  borough  by  the  owner  of  the  prop- 
erty proposed  to  be  taken;  the  amount  is  fixed  by  the  proceedings  as  the  sum  to 
t)e  paid  if  the  land  is  taken,  and  its  payment  is  clearly  a  condition  precedent  of 
the  right  to  take  it.  The  mere  incipient  or  theoretical  taking  is  really  only  a 
proposed  taking.  This  is  manifest  from  the  use  of  the  word  '*  take  "  in  the  resolu- 
tion in  relation  to  lands  taken  for  the  laying  of  pipes,  where  the  proposed  taking, 
upon  which  the  proceedings  for  the  assessment  are  had,  is  a  very  different  thing 
from  the  actual  entry  upon  and  digging  up  of  the  land  for  the  laying  of  pipes. 

We  conclude,  therefore,  that  the  borough,  after  the  assessment,  had  still  the 
right  to  abandon  the  idea  of  taking  the  land,  and  the  whole  project  if  it  deemed 
best,  and  that  the  only  security  that  the  owner  of  the  property  had,  was  in  the 
necessity  of  the  borough  making  payment  before  the  land  was  actually  taken. 

There  may  be  a  hardship  m  compelling  a  land  or  mill-site  owner  to  hold  his 
property  in  entire  uncertainty,  after  an  assessment,  whether  it  will  be  taken  or 
not,  but  the  inconvenience  is  of  the  same  kind  which  attends  all  proceedings 
for  the  taking  of  land  for  public  improvements,  and  which  is  incident  to  the 
ownership  of  property  in  a  community  and  especially  in  a  city.  This  inconven- 
ience was  shown  m  a  marked  degree  in  the  recent  case  of  Carson  v.  Citi/  of  Hart- 
ford^  48  Conn.  68,  where  it  was  held  by  the  court  to  give  no  nght  of  action 
against  the  defendant  city.  There  is  generally  a  provision  in  such  resolutions  that 
the  payment  shall  be  made,  if  at  all,  within  a  limited  time;  and  there  ought  prop- 
erly to  be  such  a  provision  in  every  case.  But  *  its  absence  here  cannot  affect  the 
question  now  before  us. 

The  plaintiffs  claimed  also  to  recover  for  counsel  fees  and  other  expenses  in- 
curred in  the  hearing  before  the  appraisers.  These  very  clearly  say  they  had  no 
right  to  recover  in  any  circumstances.  The  borough  was  acting  within  the  law 
in  applying  for  an  assessment  of  the  damages,  and  the  law  under  which  the  pro- 
ceedings were  had  made  no  provision  for  costs  on  either  side,  while  the  abandon- 
ment of  the  taking  of  the  property  by  the  borough  could  not  create  an  obligation 
to  pay  these  costs  where  no  legal  obligation  existed  before.  There  was  no  negli- 
gence on  the  part  of  the  borough ;  no  misrepresentation ,  no  action  that  was  not 
in  every  respect  according  to  law.  There  was  nothing  upon  which  to  found  a 
claim  for  damages  for  a  consequential  injury  in  any  form. 

The  superior  court  is  advised  to  render  judgment  for  the  defendants  on  both 
counts  of  the  complaint 
Vol.  I.  -27 
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Donahue  v.  Chase. 
June  25,  1885. 

MORTOAGI  — MORTGAGBB   IN   POSSESSION  —  TbN DBS  ;      IXTBRBST    AFTER  —  RbDBMPTIOK  ~  ItEHS 

Cbarobablb  on  Sbttlembnt  op  Accocnt. 

The  word  "tender"  as  used  in  Public  Statutes,  chapter  181,  section  22,  in  relation  to  *b< 
redemptioli  of  mortgaged  premises,  does  not  meaq  the  same  kind  of  offer  as  when  used  In 
reference  to  the  payment  of  a  mere  moneyed  debt,  the  amount  of  which  both  parties  are 
presumed  to  know ;  and  if  the  mortgagee  refuses  to  accept  the  money  except  upon  com- 
pliance with  an  illegal  demand,  interest  should  be  continued,  reduced,  howerer,  to  the  legal 
rate,  in  case  the  mortgage  calls  for  more. 

Payments  made  by  the  mortgagee  in  possession  for  unpaid  water  rents  due  from  the 
mortgagor  at  the  time  he  took  possession,  in  order  to  prevent  the  supply  of  water  from  be- 
ing cut  off.  are  properly  chargeable  to  the  mortgagor  on  the  settlement  of  the  account. 

In  the  absence  of  proof  of  negligence  or  want  of  due  dilig^ence  on  the  part  of  ibe  mort. 
gagee  to  procure  rent  for  a  tenement  be  is  not  chargeable  with  the  same 

Bill  in  equity  by  a  mortgagor  to  redeem  certain  land  in  Haverhill  from  six  suc- 
cessive mortgages,  all  now  held  by  the  defendant,  the  assignee  ol  the  original 
mortgagees,  who  has  been  in  possession.  The  defendant  deuied  the  plaintifiPs  right 
to  redeem,  claiming  that  the  fourth  mortgage,  given  to  one  Edwin  Bowley,  had 
been  foreclosed  by  a  sale  under  the  power  therem  contained.  The  plaintiff 
claimed  that  the  sale  was  invalid  and  her  right  to  redeem  was  sustained  by  tDe 
court.  130  Mass.  187.  After  the  decision,  the  case  was  referred  to  a  master  to 
state  the  account  and  determine  liow  much  the  plaintiff  should  pay.  Both  parties 
excepted  to  the  master's  report.  The  exceptions  were  heard  by  a  single  justice, 
ivho  sustained  certain  of  the  exceptions  taken  by  each  party,  and  overruled  others 
and  re-committed  the  case  for  further  findings.  To  the  supplemental  report,  made 
by  the  master,  the  defendant  excepted.  The  case  was  heard  upon  all  exceptions 
to  the  original  as  well  as  supplemental  report,  and  was  reserved  for  the  con- 
sideration of  the  full  court. 

The  defendant  excepted  because  the  master  charged  the  defendant  as  rent 
**  paid  S.  D.  Maynard  "  the  sum  of  $359.44,  w^hereas  rent  due  on  the  lease  of  the 
premises  at  the  time  was  only  $284.44 ;  because  the  master  disallowed  certain  items 
of  insurance  premiums  amounting  to  $21 ;  because  the  master  erred  in  finding  that 
the  defendant  ought  to  be  charged  rent  of  one  building  which  he  never  received: 
because  the  master  disallowed  the  sum  of  $27.50  paid  by  the  defendant  for  water- 
rates  ;  because  the  master  computed  interest  at  six  per  cent  upon  the  mortgage 
notes  instead  of  the  larger  rate  agreed  upon  in  the  notes. 

The  plaintiff  excepted  because  of  the  exclusion  by  the  master  of  certain  evi- 
dence upon  the  question  of  rent,  and  the  allowance  of  certain  sums  paid  for  in- 
surance ;  because  the  master  refused  to  admit  the  plaintiff's  testimony  that  soon 
after  the  attempted  foreclosure  of  the  Bowley  mortgage  she  offered  to  pay  the  de- 
fendant the  amount  due  under  the  mortgage,  and  he  refused  to  receive  the  same, 
denying  her  right  to  redeem,  and  because  the  master  allowed  the  defendant  inter- 
est at  the  rate  specified  m  the  mortgages  after  the  same  became  due,  and  after  the 
plaintiff  offered  to  redeem  by  payment  of  the  full  amount  due,  the  plaintiff  having 
been  prevented  from  making  such  payment  by  the  refusal  of  the  defendant  to 
accept. 

D.  Saunders  d  C.  O,  Saundei^Sj  for  plaintiff.  C.  P.  Thompson  db  O.  B.  IteSy  for 
defendant. 

C.  Allen,  J.  In  determining  whether  the  premiums  paid  for  insurance  arc  a 
proper  subject  of  charge  in  the  mortgagee's  account,  it  is  necessary  to  knowwbtt 
was  the  contract  between  the  parties,  i?  any,  in  relation  to  insurance.  It  is  stated 
by  the  counsel  for  the  defendant,  in  his  brief,  that  three  of  the  mortgages  held  by 
the  defendant  contained  provisions  upon  the  subject,  but  none  of  the  mortgage*^ 
are  before  us.     As  neither  party  has  taken  pains  to  bring  before  us  the  necessary 
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UciA,  which  an  inspection  of  the  mortgages  would  discloee,  we  have  no  means  of 
determiBing  whether  the  master^s  rulings  on  this  subject  were  right  or  wrong. 

The  exceptions  of  both  parties  as  to  the  several  items  of  insurance  are,  there- 
fore, overruled. 

2.  Interest  at  the  rate  of  six  percent  per  annum  is  the  amount  with  which,  un- 
der the  facts  disclosed,  the  mortgagor  should  be  charged  after  her  offer  to  redeem. 
In  an  action  to  foreclose  a  mortgage,  the  conditional  judgment  is  for  the  amount 
due  according  to  equity  and  good  conscience.     Holbrook  v.  Bliss,  9  Allen,  69. 

In  a  bill  to  redeem  the  amount  to  be  paid  is  to  be  ascertained  by  the  same  nile. 
Hart  V.  Goldsmith,  I  Allen,  145,  148;  Fredand  v.  Pretland,  102  Mass.  475,  480. 

By  Pub.  Stat,  chap.  181,  §  22,  **  the  party  entitled  to  redeem  shall  pay  or  tender  to 
the  mortgagee,  or  to  the  person  lawfully  claiminfi^  or  holding  under  him,  the  whole 
sum  then  due  and  payable  on  the  mortgage,  ana  shall  perform  or  tender  perform- 
ance of  every  other  condition  contained  therein."  By  section  23,  **if  the  mort- 
gagee, or  any  person  under  him,  has  had  possession  of  the  premises,  be  shall  ac- 
count for  the  rents  and  profits."  These  acts  of  the  mortgagor  and  mortgagee  are 
to  be  concurrent.  Until  the  mortgagee  has  rendered  his  account,  the  mortgagor 
cannot  make  a  tender  of  money  in  the  manner  in  which  a  tender  is  made  for  the 
mere  purpose  of  paying  a  debt,  the  amount  of  which  the  debtor  is  presumed  to 
know  equally  with  the  creditor.  Whenever  there  are  mutual  and  concurrent 
promises,  or  mutual  and  concurrent  acts  to  be  done,  as  for  example  the  payment 
of  the  price  of  land  and  the  delivery  of  the  deed,  the  word  '*  tender"  does  not 
mean  the  same  kind  of  offer  as  when  it  is  used  in  reference  to  the  payment  of  a 
mere  money  debt.  Smith  v.  Lewis,  26  Conn.  110;  Cook  v.  Daggett^  2  Allen,  439; 
Smith  V.  Boston  and  Maine  Rnih'oad,  6  id.  273;  Gormley  v.  Kyle,  187  Mass.  189. 

In  the  present  case  the  plaintiff  appears  to  have  done  all  that  was  necessary  to 
be  done  by  her  before  receiving  the  account  of  the  mortgagee.  By  the  mortga- 
gee's announcement  that  he  would  not  accept  the  money,  except  upon  compliance 
with  his  illegal  demand,  he  waived  the  necessity  of  any  tiling  on  her  part. 

He  was  not  ready  to  accept  the  amount  justly  due  to  him.  Pull  justice  is  done 
by  the  continuance  of  interest,  reduced,  however,  to  the  legal  rate  in  case  the 
coutract  calls  for  more.  In  Union  Institution/or  Savings  v.  Boston,  129  Mass.  82; 
8.  C,  37  Am.  Rep.  305;  and  Bra?mon  v.  Hursell,  112  Mass.  63,  relied  on  by  the 
defendant,  no  qfuestion  arose  as  to  the  effect  of  an  offer  to  pay  by  the  mortgagor, 
and  the  decisions  that  the  stipulated  rate  of  interest  should  continue  after  breach 
have  no  application  to  the  present  case. 

3.  The  defendant,  on  taking  possession  of  the  premises,  found  unpaid  water- 
rates,  due  from  the  plaintiff,  ana  paid  the  sum  due,  in  order,  as  may  reasonably 
be  inferred,  to  prevent  the  supply  of  water  from  being  cut  off,  according  to  the 
rules  of  the  aqueduct  company.  This  method  of  supplying  water  to  the  building 
was,  as  it  thus  appears,  in  use  by  the  plaintiff  herself;  and  she  may  be  supposed 
to  have  known  the  rules  of  the  company.  Under  these  circumstances  the  aefend- 
aut  might  properly  pay  the  water-rates  and  charge  them  to  the  plaintiff.  Saun- 
ders V.  Frost,  5  Pick.  270. 

4.  It  appears  that  the  plaintiff  ffave  an  order  on  the  defendant,  in  favor  of 
Kaynard,  for  the  whole  amount  of  the  defendant's  indebtedness  for  rent  to  be 
due  on  a  certain  day,  and  the  defendant  paid  Maynard  $359.44  accordingly,  which 
was  to  go  in  reduction  of  the  plaintiff's  mortgage  debt  to  Maynard.  Now  the 
defendant,  having  become  the  assignee  of  the  Maynard  mortgages,  seeks  to  have 
this  sum  reduced,  by  alleging  that  he  paid  Maynard  too  much.  But  the  master 
found  that  he  should  be  bound  by  the  settlement.  We  see  no  question  of  law 
involved  in  this  exception  and  nothing  to  show  that  the  finding  was  wrong. 

6.  The  defendant  properly  put  the  plaintiff  out  of  the  rear  tenement.  The  fact 
that  he  did  so  has  no  proper  bearing  on  his  liabihty  to  be  charged  for  rent  after- 
ward. The  master  does  not  state  that  the  omission  to  receive  rent  for  this  tene- 
ment was  by  the  defendants  neglect,  or  that  he  did  not  use  due  diligence  to 
secure  tenants.  The  report  seems  to  state  all  the  facts  on  which  the  finding  rests, 
and  in  the  absence  of  proof  of  negligence,  or  want  of  due  diligence  on  the  part  of 
the  mortgagee,  he  is  not  chargeable.  The  account  will  be  changed  so  far  as  is 
necessary  in  order  to  conform  to  this  decision. 

Decree  accordingly. 
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BuLLARD  V.  Smith. 
June  28,  1885. 

Statctb  op  Fraddb— -  Stock  Jobbing — Partnbbship. 

Ad  oral  agreement  to  share  eaaally  in  the  pro6t8  and  losses  resulting  from  the  purchase 
and  sale  of  stock  already  ownea  by  one  of  the  parties  is  not  a  contract  for  the  sale  of 
goods,  wares  and  merchandise,  and  is  not  within  the  statute  of  frauds. 

IX  contract  with  brokers  for  the  purchase  of  stock  upon  margin  is  not  Toid  as  a  wager 
contract,  or  within  the  statutory  provisions  against  stock  iobbing. 

To  constitute  a  partnership  in  profits  it  is  not  essential  that  there  should  be  a  community 
of  interest  in  the  capital  or  stock  producing  the  profits. 

Action  to  recover  one-balf  of  the  loss,  resulting  from  the  purchase  and  sale  of  one 
hundred  shares  of  Lake  Erie  and  Western  common  stock,  bought  by  one  Geor^ 
E.  Foster,  the  plaintiflTs  intestate.     At  the  trial  in  the  superior  court,  the  plaintif 
offered  evidence,  tending  to  show  that  on  the  3d  day  of  June,   1881,    Foster 
gave  an  or^er  to  Jackson  &  Curtis,  brokers,  doing  business  in  Boston,  to  buy  and 
carry  for  his  account,  one  hundred  shares  of  Lake  Erie  and  Western  common  stock ; 
that  Jackson  &  Curtis  did  not  personally  purchase  the  stock,  but  sent  an  order  to 
McGinnis  Brothers  &  Fearing,  brokers  in  New  York,  their  agents;  that  Jack^n 
^&  Curtis  ordered  McGinnis  Brothers  &  Fearing  to  buy  said  stock  on  margin  for 
Jackson  &  Curtis,  and  the  state  of  their  account  was  considered   sufficient  to 
warrant  such  a  purchase  on  the  credit  of  Jackson  <&  Curtis;  that  Foster  did  not,  at 
the  time  of  giving  his  order  or  subsequently,  deposit  any  margin  or  make  any 
payment  on  account  of  said  purchase,  and  his  account  with  Jackson  &  Curtis  was 
considered  good  enough  to  warrant  such  purchase  for  him  by  said  brokers  on 
margin;  that  McGinnis  Brothera  &  Fearing  bought  said  stock  and  received  a 
certificate  therefor,  biit  in  whose  name  said  certificate  was,  or  how  indorsed,  did 
not  appear.     The  plain tiff^s  evidence  further  tended  to  show  that  said  stock  was 
carried  in  the  manner  aforesaid,  from  the  time  of  its  purchase  down  to  the 
time  when  Foster  died  m  Sept.,  1882;  that  on  Sept.    19,   1882,  the  plaintiff, 
Buliard,    was  appointed  administrator   of   Foster's  estate;  that  on   Sept    23, 
1882,  Buliard  addressed  a  note  to  the  defendant,  relative  to  his  interest  in  the 
stock;  that  the  defendant  stated  that  he  had  a  half  interest;  that  Buliard  asked 
him  to  settle  his  share  of  the  loss;  that  defendant  stated  that  he  was  unable  then 
to  settle  his  share  of  the  loss,  and  requested  the  plaintiff  to  carry  it  for  him,  which 
he  consented  to  do.     The  stock  was  afterward  sold.     The  plaintiff  called  the 
defendant  as  a  witness,  who  testified  that  he  was  a  friend  of  Foster;  that  Foster 
informed  him  that  he  had  purchased  one  hundred  shares  of  the  said  stock  and  told 
him  he  could  have  a  half  interest  in  the  same;  that  defendant  replied  that  he  could 
not  spare  the  money  to  put  up  as  a  margin ;  that  Foster  said  that  he  need  not  put  up 
any  thing,  as  he  would  look  out  for  him,  and  that  the  defendant  accepted  the  offer, 
and  that  Foster  never  called  on  him  for  any  money  during  his  life  time,  although 
the  price  of  the  stock  went  down ;  that  when  he  called  on  Buliard,  he  stated  these 
facts.  The  plaintiff  denied  that  the  defendant  had  so  stated  to  him,  but  contended 
that  the  defendant  admitted  he  had  a  half  interest  for  profit  or  loss  on  the  stock. 
Upon  conclusion  of  the  plaintiff's  evidence,  the  defendant  requested  the  court  to 
rule  that  the  plaintiff  had  not  made  out  a  case,  (1)  that  the  contract  was  a  gamb- 
ling contract ;    (2)  was  a  contract  for  the  sale  of  goods,  wares  and  merchandise, 
exceeding  $50  in  value,  without  any  memorandum  in  writing,  or  any  delivery 
or  acceptance,  or  any  payment  in  earnest;  (3)  because  neither  Foster  nor  Buliard 
was  the  owner,  nor  assignee  of  said  stock,    nor  authorized  -by  the  owner,  nor 
assignee  thereof,  or  his  agent,  to  make  an  agreement  for  any  sale   or  transfer  of 
any  interest  therein.      The  court  declined  so  to  rule,  and  the  defendant  alleged 
exceptions. 

The  court  instructed  the  jury  that,  if  they  found  that  the  stock  was  bought  on 
the  order  of  Foster  and  was  thereafter  held  subject  to  his  order  and  control,  and 
that,  after  the  purchase,  Foster  and  the  defendant  orally  agreed  to  share  equally  in 
the  profits  and  losses  which  might  result  from  the  purchase  and  saie  of  the  stock, 
the  plaintiff  was  entitled  to  one-half  the  difference  between  the  cost  of  the  stock 
and  the  price   for  which  it  was  sold,  with  interest  from  the  date  of  the  demand  of 
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payment.  The  court  further  instructed  the  jury,  that  the  action  could  not  be 
maintained  unless  they  found  that  the  contract  between  Foster  and  Smith  was, 
in  substance,  that  Foster  should  pay  Smith  one-half  of  the  profit  upon  the  sale  of 
the  stock,  in  consideration  of  the  promise  by  Smith  to  pay  Foster  one-half  of  the 
loss  if  the  stock  was  sold  at  a  loss.  And  the  court  instructed  the  jury  that  such 
a  contract  was  not  a  contract  for  the  sale  of  goods,  wares  and  merchandise,  and 
was  not  within  the  statute  of  frauds.  The  jury  found  for  the  plaintiff  in  the  sum 
of  $1,001. 

P.  West,  for  plaintiff.      W.  E,  L,  Dillaway,  for  defendant. 

C.  Allbn,  J.  The  defendant  contends  that,  if  the  evidence  shows  any  con- 
tract, it  is  not  binding,  because  it  was  a  contract,  not  in  writing,  for  the  sale  of 
goods,  wares  and  merchandise  exceeding  $50  in  value.  The  jury,  how- 
ever, und^r  the  instructions  given  to  them,  must  have  found  that  the  contract 
was  of  a  different  character,  and  that  it  was  in  substance  a  contract  between 
Foster  and  the  defendant  to  share  equally  in  the  profits  and  losses  which  might 
result  from  the  sale  of  the  stock.  Such  finding  was  warranted  by  the  evidence 
The  jury  may  have  accepted  the  plaintiff's*  testimony  as  accurate,  and  on  a  bill  of 
exceptions,  we  cannot  revise  their  finding  upon  this  subject.  Assuming  the  con 
tract  to  have  been  according  to  the  plaintiff's  testimony  of  the  defendant's  state- 
ment to  him.  it  was  not  a  sale  of  goods  within  the  statute  of  frauds,  or  the  stat- 
utory provisions  against  stock  jobbing.     Colt  v.  Clapp^  127  Mass.  476. 

Nor  was  it  shown  to  t)e  a  wager  contract.  It  was  a  contract,  by  which  the 
defendant  was  to  share  in  a  speculation,  which  had  been  entered  into  by  Foster, 
the  plaintiff's  intestate.  So  far  as  appears,  Foster  supposed  that  the  shares  had 
been  bought  and  were  held  for  him  by  the  holders  to  whom  he  gave  the  order. 
There  is  nothing  to  show  that  Foster  was  ever  aware  that  the  brokers  had  pro- 
cured other  brokers  to  purchase  and  carry  the  stock.  Nor  was  Foster  or  the 
plaintiff,  if  he  considered  himself  morally  bound  to  fulfill  his  agreement  with  the 
brokers,  obliged  to  refuse  to  fulfill  it,  upon  such  an  objection,  unless  mstructed 
by  the  defendant  to  do  so.     Durant  v.  Biirt,  98  Mass.  161,  168. 

It  has  often  been  held  that  no  man  is  bound  to  set  up  the  statute  of  frauds  as 
a  defense  for  the  benefit,  or  even  at  the  requirement  of  another,  in  a  personal 
action  a^inst  him,  upon  a  claim,  the  obligation  of  which  he  recognizes,  as 
founded  m  good  faith  and  ri^ht.  CeihUl  v.  Bigelow,  18  Pick  869;  Ames  v.  Jack- 
ton,  115  Mass.  508.  To  constitute  a  partnership  in  profits,  it  is  not  essential  that 
there  should  be  a  community  of  interest  in  the  capital  or  stock  producing  the 
profits.  Lindley  on  Partnership.  20,  21 ;  Story  on  Partnership,  |  27.  Such  a 
))artnership  might  exist,  though  Foster  furnished  all  the  capital  and  though  the 
shares  stood  in  his  sole  name. 

The  assumption  by  the  defendant,  in  his  brief,  that  the  stock  was  never  owned 
nor  contemplated  to  be  owned  by  Foster,  or  to  be  under  his  control  or  disposition, 
and  that  the  contract  was  understood  by  the  parties  as  merely  nominal,  is  not 
supported  by  the  facts  in  proof. 

Exceptions  overruled. 


Nevada  Bank  t>.  Luce. 
June  23, 1885. 

NfOOTlABLR  InSTRUMIKT  —  DrAPT  —  LIABILITY  OP  PaRTT  AQRBBINO  TO  ACCBPT. 

A  bank  discounting  a  draft,  apon  being  shown  the  authority  of  the  drawer  to  make  the 
same,  acquires  no  greater  rights  as  against  the  party  giving  such  authority  than  was  actu- 
al! j  intended  to  be  conferred  upon  the  drawer. 

Action  to  recover  of  the  defendants  the  amount  of  the  following  bill  of  ex- 
change : 

**  San  Francisco,  Cal.,  Zdo/Ajn^y  1883. 
**  Exchange  for  $2, 500. 
"  At  sight  of  this,  first,  of  exchange,  second,  unpaid,  pay  to  the  order  of  The 
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Nevada  Bank  of  San  Francisco,  twenty-five  hundred  dollars,  valae  received,  and 
charge  the  same  to  account  of  telegiam,  dated  Boston,  April  8,  1883. 

♦*B.  W.  OWENS.^ 
^*  To  Luce  &  Manning,  Boston,  Mass. : 

^'  Indorsed.—  Pay  to  the  order  of  The  Traders'  Nat.  Bank,  Boston,  for  collectioD 
for  account  of  The  Navada  Bank  of  San  Francisco. 

"J.  S.  ANGUS,  CWUtfT." 

The  declaration  contained  two  counts,  one  against  the  defendants,  as  acoeptoa 
of  the  bill,  and  the  other  on  a  promise  to  accept  the  same.  At  the  trial  in  the 
superior  court,  without  a  ju^,  it  appeared  that  in  the  latter  part  of  1883,  one 
Owens,  a  wool  dealer  in  San  Francisco,  consigned  to  the  defendants,  wool  dealers 
doing  business  in  Boston,  154  bales  of  wool,  for  sale,  for  his  account,  on  commis- 
sion At  the  time  of  the  consignment,  the  defendants  advanced  the  sum  of  $8,200 
on  the  wool.  It  further  appeared,  that  from  that  time  forward,  there  was  frequent 
correspondence  between  Owens  and  the  defendants,  as  to  the  value  of  the  wooL 
Owens'  estimate  of  the  value  of  the  balance  in  March,  1883,  being  $3,800,  while 
the  defendants'  estimate  was  about  $3,000.  Early  in  March  Owens  telegraphed  the 
defendants  several  times,  asking  for  further  advances.  The  defendants  at  first 
refused  but  on  March  27  telegraphed  Owens  as  follows :  ' 

•'  Boston,  March  27,  1883. 
**  B.  W.  Owens,  San  Francisco ; 

•  **  Party  has  not  approved  15c.  wool.  Value  lot  6  at  16,  lot  8  at  18;  market  very 
dulL    Draw  fifteen  liundred. 

'*LUCE  &  MANNING.*' 
To  which  Owens  sent  the  following  reply: 

**  San  Francisco,  April  1,  1883. 
**  Luce  &  Manning,  Boston: 
*'  Will  you  accept  thirty  days'  draft,  two  thousand  dollars?  Answer. 

"  B.  W.  OWENS." 
To  this  defendants  responded  as  follows : 

**  Boston,  ApHlZ,  1888. 
**  B.  W.  Owens,  San  Francisco: 

*' Think  we  can  get  fourteen  cents  for  ninety-nine  bales  very  best,  market  is 
dull  and  we  advise  selling  before  new  clip  arrives.  If  you  decide  to  sell,  draw 
twenty -five  hundred  dollars  on  demand;  if  not,  draw  not  over  fifteen  hundred. 

**LUCE&  MANNING.'' 
To  which  Owens  replied  as  follows : 

**  San  Francisco,  AprU  3,  1888. 
'^LucE  &  Manning,  Boston: 
^'  Sell  ninety-nine  bales,  fourteen  cents;  hold  lots  six  and  eight,  twenty  cents. 

"B.  W.  OWENS." 
On  receiving  the  dispatch  of  March  27th,  Owens  took  it  to  plaintiffs'  bank  and 
obtained  the  discount  from  the  bank  of  his  draft  on  the  defendants  for  $1,500.  He 

gave  no  notice  to  the  defendants  of  his  having  drawn  this  draft,  and  the  first  they 
eard  of  it  was  on  April  6,  1883,  when  it  was  presented  for  payment  and  paidL 
On  receiving  the  telegram  of  April  3d,  Owens'  clerk  took  it  to  the  phdntiffs' 
cashier  with  toe  draft,  and  asked  to  have  it  discounted,  saying  that  Owens  was 
authorized  to  draw  it  and  showed  the  telegram.  The  cashier  was  then  shown  the 
telegram  from  Owens  to  the  defendants  of  April  3d  as  above  set  forth.  The 
cashier  then  credited  Owens'  deposit  account  with  the  amount  of  the  draft  and 
took  the  same.  The  defendants  had  no  notice  of  this  draft  until  it  was  presented 
for  acceptance  on  April  12,  1883,  when  acceptance  was  refused.  The  draft  was 
then  protested  for  non-payment.  The  evidence  tended  to  show  that  the  bank 
acted  m  good  faith  in  the  transaction.  Owens  drew  out  of  the  plainti^s  bank  his 
entire  account  except  $26.75,  before  the  bank  had  notice  of  the  dishonor  of  the 
draft  of  Apnl  8d*  The  superior  court  found  for  the  defendants  and  rejx>rted  the 
case  for  the  consideration  of  this  court. 

if.  G,  Parhevy  for  plaintiff.     Hutchins  d  Wheder^  for  defendants. 

C.  Allen,  J.    So  far  as  appears,  the  telegram  on  which  the  plaintiffs  rely  was  not 
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sent  by  the  defendants  for  the  purpose  of  being  shown  to  others.  It  was  one  of 
a  series  of  telegrams,  three  of  which  were  sent  by  Owens  and  two  by  tlie  defend- 
ants. It  was  not  a  contract  with  the  plaintiffs  and  was  not  designed  to  constitute 
a  contract  with  anybody  but  Owens.  The  defendants  cannot  be  held  to  any 
greater  responsibility  than  that  which  they  assumed  to  Owens  The  plaintiffs,  in 
order  to  recover,  must  show  tlmt  the  bill  was  drawn,  in  pursuance  of  the  authority 
given  by  the  defendants  to  Owens.  To  ascertain  this  the  whole  correspondence 
by  telegraph  is  to  be  looked  at  It  is  quite  plain  that  the  defendants  did  not 
intend  to  authorize  him  to  draw  $2,500,  in  addition  to  $1,500  already  drawn, 
though  unknown  to  them.  By  Owens*  own  estimate  of  the  value  of  the  wool, 
this  would  exceed  the  amount  of  money  which  would  be  coming  to  him.  In  view 
of  the  earlier  telegram,  the  finding  of  the  judge  that  the  telegrams  sent  conferred 
no  authority  to  draw  more  than  $^,500  in  all  was  well  warranted.  The  authority 
to  Owens  being  Hmited,  the  plaintiffs  must  be  held  to  have  taken  the  second  bill 
of  exchange  at  their  own  risk.  It  is  not  as  If  he  had  a  general  letter  of  credit, 
or  a  promise  distinctly  referring  to  or  describing  or  including  the  bill  drawn  or 
designed  to  be  shown  to  and  acted  on  by  others.  Murdoch  v.  MUU^  11  Mete.  10; 
Ex(Sange  Bank  of  St.  Tx>uis  v.  Rlce^  98  Mass.  288 ;  Central  Savings  Bank  v.  Bichards^ 
109  id.  413;  Union  Bank  of  Canada  v.  Cole,  47  L.  J.  (N.  8.),  C.  P.  100,  110. 
Judgment  for  the  defendants. 


Oambridge  Railroad  Co.  v.  Charles  River  Street  Railwat  Co 

June  22,  1885. 
Emixbnt  Don j\ix~ Fixing  Compensation  for  Privilbgis  Bbtwbbn  Stbbbt  Railway  Com- 

PANIB3. 

Under  Public  Statutes,  chapter  113,  authoriziiig  the  railroad  commissioners  to  determine 
the  manner  and  conditions  under  which  one  street  railway  company  may  use  the  tracks  of 
another,  and  the  compensation  to  be  paid  therefor,  the  commissioners,  in  fixing  the  com- 
pensation, may  take  into  account  the  amount  paid  by  the  company  to  another  corporation 
tor  the  use  of  its  roads  and  bridges  as  well  as  the  actual  cost  of  construction. 

Petition  to  the  board  of  railroad  commissioners  by  the  Cambridge  Railway  Com- 
pany under  chapter  113  of  the  Public  Statutes,  sections  48  to  52,  asking  the  board 
to  determine  the  compensation  to  be  paid  by  the  Charles  River  Sti-eet  Railway 
Company  for  the  use  of  a  portion  of  the  petitioner's  tracks.  The  board,  having 
heara  the  parties,  made  an  award,  which  was  duly  returned  to  the  supreme  judi- 
cial court.  The  respondent  corporation  objected  to  the  approval  and  allowance 
of  the  award  for  the  reason  that  the  commissioners  erred,  as  a  matter  of  law,  in 
including  in  the  cost  of  construction  of  the  petitioner's  road  any  share  of  the  sum 
of  $33,000  paid  by  them  to  the  Hancock  Free  Bridge  Corporation  for  the  right  of 
using  the  roads,  estates  and  bridges  of  said  corporation.  The  cause  was  heard  by 
a  single  justice  and  reported  by  him  to  the  full  court  for  the  determination  of  the 
questions  raised  by  the  award  and  the  objectipns  thereto. 

T.  W.  Clarke,  for  petitioner.     R,  M.  Morse,  Jr,,  &  E,  B.  Hale,  for  respondent. 

Morton,  C.  J.  The  statutes  which  authorize  one  street  railway  company  to  use 
the  tracks  of  another  provide  that  the  manner  and  conditions  of  such  use,  and 
the  compensation  to  be  paid  therefor,  shall,  if  the  companies  cannot  agree,  be  de- 
termined by  the  board  of  railroad  commissioners.  Pub.  Stat.,  chap.  113,  §§  48  to  53. 

It  is  left  entirely  to  the  discretion  of  the  commissioners  to  decide  what  com- 
pensation is,  under  all  the  circumstances  of  the  ca^^e,  just  and  equitable  between 
the  companies.  Metropolitan  R.  R.  Co.  v.  Quinci/  R.  R,  Co.,  12  Allen,  262;  Metro^ 
polilan  R.  R.  Co.  v.  Highland R.  R.  Co,,  118  Mass.  290. 

In  the  case  before  us  the  commissioners  adopted,  as  one  of  the  elements  to  be 
considered  in  determining  the  compensation  to  be  paid  by  the  defendant,  the  in- 
terest on  the  cost  of  constructing  the  petitioner's  road,  and  included  in  the  cost 
of  construction  the  sum  of  $38,000,  for  which  the  petitioner  had  given  its  bond 
to  the  Hancock  Free  Bridge  Corporation.  The  act  incoq^orating  the  petitioner 
provided  that  it  might  construct  its  road  over  the  bridge  of  the  Hancock  Fi-ee 
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Bridge  Corporation,  and  that  it  should  pay  such  compensation  as  might  be  de- 
termined, if  the  parties  failed  to  agree,  by  a  board  of  commissioners,  to  be  ap- 
pointed by  tlie  supreme  judicial  court.  Stat.  1858,  chap.  883.  Commi^ioners  were 
appointed,  and  under  their  award  the  petitioner  paid  to  the  bridge  corporation 
the  said  sum  in  six  per  cent  bonds.  The  respondent  contends  that  this  was  a 
payment  in  gross  of  the  tolls,  lor  which  the  petitioner  was  chargeable,  while  the 
bridge  continued  a  toll  bridge,  and  could  not  be  regarded  lEts  a  part  of  the  cost  of 
construction.  If  the  statute  had  adopted  the  cost  of  construction  as  a  fixed 
standard,  to  ^ide  the  judgment  of  the  commissioners,  this  question  mieht  be 
one  of  some  aifficulty.  The  commissioners  deemed  it  just  and  equitable  that,  in 
determining  the  compensation  to  be  paid  by  the  respondent,  for  the  use  of  the 
petitioner's  track,  they  should  have  regard  to  the  cost  of  constructing  the  road, 
and  should  include  in  this  cost  the  said  sum  of  $88,000.  This  was  within  the 
discretion  intrusted  to  them  by  the  statute.  There  is  nothing  to  show  that  the 
mode  which  they  adopted  of  estimating  the  compensation  was  unreasonable^  or 
that  they  exceeded  the  authority  and  discretion  given  them  by  the  statute. 
Award  accepted. 


Ratmond  d.  Buttrbwobth. 

June  22,  1885. 

Wbitop  Erbor—  Trustbb  Pbocbss  —  Rblbasimo  Ubbtob  pbom  Abbbst  dobs  kot  Satispt  Jcdc 

MBNT. 

On  a  writ  of  error  brought  by  the  plaintiff  in  error  to  review  the  judgment  of  a  maoicipfti 
court,  error  in  fact  cannot  be  assigned  when  the  matter  of  fact  might  have  been  put  is 
issue  and  tned  in  the  original  action. 

The  arrest  of  a  judgment  debtor  on  execution  and  his  subsequent  release  br  order  of  the 
judgment  creditor  does  not  operate  as  a  discharge  and  satisfaction  of  the  judgment. 

In  a  trustee  process  the  fact  that  the  only  trustee  within  the  jurisdiction  of  the  coun 
was,  upon  his  auswer  and  with  the  consent  of  the  plaintiff,  discharged,  did  not  oust  the 
jurisdiction  of  the  court. 

Writ  of  error  to  review  a  judgment  rendered  by  the  municipal  court  of  the  east 
Boston  district.  The  case  was  heard  by  a  single  justice,  and  was  reported  by  him 
for  the  consideration  of  the  full  court,  upon  the  question  whether  the  writ  of 
error,  brought  by  the  plaiutifl  in  eiTor,  should  be  quashed,  or  whether  the  same 
could  be  maintained. 

A.  B,  Wentworth,  for  plaintiff  in  error.     II.  Parkei'  Fellows^  for  defendant 

MouTON,  C  J.  This  is  a  writ  of  eiTor  to  review  a  judgment  of  the  municipal 
court  of  East  Boston.  The  first  error  assigned  is  that  at  the  time  of  taking  out 
the  writ  in  that  court  and  of  the  rendition  of  judgment,  the  cause  of  action, 
alleged  in  the  declaration,  did  ^lot  exist,  but  had  been  satisfied.  Error  in  fact 
cannot  be  assigned  when  the  matter  of  fact  might  have  been  put  in  issue  and  tried 
in  the  original  writ.  Whether  a  right  of  action  existed,  or  had  been  tried  and 
satisfied  was  a  fact  which  the  plainlift  in  error  should  have  tried  in  the  oris^nal 
suit,  and  his  remedy,  if  dissatisfied  with  the  judgment,  was  by  appeal.  RiUy  v. 
Waughy  8  Cush.  220;  Joan  v.  Common icealthj  130  3fa9S.  162. 

Besides  it  appears  by  the  report  before  us,  that  there  was  no  error  in  fact  The 
suit  was  upon  a  judgment,  rendered  against  the  plaintiff  in  error  and  one  Bemis. 
Bemis  was  arrested  upon  the  execution  issued  thereon,  and  was  afterward  by 
order  of  the  judgment  creditor  released  from  arrest,  and  the  plaintiff  in  error  con- 
tends that  this  operated  as  a  discharge  and  satisfaction  of  the  judgment.  It  has 
long  been  the  settled  law  of  this  Commonwealth  that  a  judgment  is  not  discharged 
by  such  commitment  and  a  subsequent  release  from  arrest,  but  remains  in  lolI 
force  against  the  party  committed  and  might  be  satisfied  by  a  levy  on  his  prop- 
erty, and  a  fortiori,  it  remains  iu  force  against  a  joint  debtor.  Cheney  v.  WkitdVy 
9  Cush.  289. 

The  second  assignment  of  error  is  that  the  municipal  court  of  East  Boston  had 
no  junsdiction  of  the  action,  but  it  is  not  clear  whether  it  was  intended  as  an 
assignment  of  error  in  law,  or  error  in  fact.     If  it  be  treated  as  an  assignment  ot 
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error  in  law,  it  is  clear  that  no  error  is  shown.  The  record  of  the  municipal 
court  shows  that  the  action  was  a  trustee  process^  in  which  one  of  the  trustees  is 
described  as  **  having  his  usual  place  of  business  m  East  Boston  within  the  juris- 
diction of  said  court,''  and  that  Wal  service  was  made  upon  the  defendant.  The 
record  thus  shows  that  the  court  bad  jurisdiction  of  the  actioa  The  fact  that 
the  trustee  was  discharged  upon  his  answers,  by  consent  of  the  plaintiff,  did  not 
oust  the  jurisdiction  of  the  court,  but  it  was  authorized  to  proceed  to  jndgment 
in  the  suit     Pub.  Stats.,  chap.  183,  §  9;  Lucas  v.  Nichols,  5  Gray,  309. 

If  we  treat  the  second  assignment  as  an  allegation  of  fact,  that  the  plaintiff 
fraudulently  and  coUusively  invented  a  fictitious  trustee  for  the  purpose  of  giving 
the  court  apparent  jurisdiction,  the  answer  is,  that  this  is  matter  of  fact,  which 
if  it  can  be  received  in  any  way  should  have  been  cured  by  plea  in  abatement  and 
tried  in  the  original  action.  Bavis  v.  Marston^  5  Mass.  199;  Dunning  v:  Owen,  14 
id.  157. 

Judgment  aflSrmed. 


Boston  and  Lowell  Railroad  Corp.  v,  Nashua  and  Lowell  Railroad  Corp. 

June  22,  1885. 

Arbitbatioic — Rbtocation  Bbforb  Final  Award -^Intbrlocutort  Annouxcbmbxt  Bkporb 
Bbtocation. 

A  Bubmission  to  arbitration  is  a  power  which  may  be  revoked,  at  any  time  before  it  is 
ezeeated,  by  the  publication  of  the  award. 

Where  the  autbonty  of  the  arbitrators  had  been  revoked  bj  one  of  the  parties  before 
final  award, — 

Htld,  that  an  oral  announcement  bj  the  arbitrators  of  their  determination  npon  certain 
items  IB  question  before  the  revocation,  even  if  intended  by  the  arbitrators  to  be  final 
upon  those  items,  would  be  bad,  unless  the  parties  had  agreed  that  they  should  be  the 
subject  of  a  separate  award. 

Action  to  recover  the  amount  of  an  award  of  arbitrators  made  in  favor  of  the 
plaintiff  and  against  the  defendant.  The  case  was  heard  by  the  superior  court 
without  a  jury.  The  court  found  for  the  defendant,  and  the  plaintiff  alleged 
exceptions.     The  facts  appear  in  the  opinion. 

A,  A,  Stroutj  for  plaintiff.     F,  A,  Brooks,  for  defendant 

Field,  J.  The  parties  submitted  certain  specified  claims  made  by  each  against 
the  other  to  the  determination  of  three  persons.  One  of  the  provisions  of  the 
submission  was  that  the  award  of  the  arbitrators,  or  of  the  ^eater  part  of  tbem, 
should  be  finaL  **  And,  if  either  party  neglects  to  appear  before  the  arbitrators 
after  the  notice  of  the  time  and  place  appointed  for  hearing  the  parties,  the  arbi 
trators  may  proceed  in  its  absence,  etc."  The  award  was  in  writmg,  and  was 
signed  by  the  arbitrators  August  7,  1888.  Before  this  award  was  signed,  the 
Nashua  and  Lowell  RaUroad  Company  delivered  to  the  arbitrators  papers,  copies 
of  which  are  annexed  to  the  exceptions.  The  papers  marked  **  C"  and  **  D,"  as 
we  construe  them,  were  an  unconditional  revocation  by  the  Nashua  and  Lowell 
Railroad  Company  of  the  authority  of  the  arbitrators  to  pwceed  under  the  sub- 
mission. The  exceptions  state  that  **  there  was  contradictory  evidence  whether 
the  statement  of  the  arbitrators  contained  in  the  last  seven  lines  of  page  one  of ' 
the  printed  award  was  correct,  the  defendant  Insisting  that  such  statement  was  not 
correct,  and  the  plaintiff  that  it  was  correct.  The  other  facts  in  the  award  were 
not  in  dispute."  In  reference  to  this  statement,  the  correctness  of  which  was  in 
dispute,  the  defendant  contended  *'  that  the  only  assent  given  by  it  was  to  the  de- 
termination by  the  referees  in  the  first  instance  of  certain  questions  of  law  as  pre- 
hminary,  and  that  they  might  pass  upon  such  legal  questions  and  announce  the 
result  before  proceeding  to  consider  other  claims  embraced  in  the  submission  and 
before  passing  upon  such  other  claims,  and  that  defendant  never  assented  to  any 
partial  and  final  award  being  made  so  as  to  be  binding  on  the  defendant  before 
the  revocation  was  notified  to  the  referees.  *'The  plaintiff  contended  that  that 
statement  was  true." 

It  does  not  ap[)ear  that  the  court  found  as  a  fact  that  this  st^atement,  con- 
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tained  in  the  award,  either  was  or  was  not  a  true  statement.  The  statement 
is  as  follows:  ** Several  of  the  claims  made  by  the  Nashua  and  Lowell  Rail- 
road Corporation  against  tlie  Boston  and  Lowell  Railroad  Corporation  were,  by 
consent  of  both  parties,  submitted  to  referees  for  their  award  and  deter- 
mination, with  the  understanding  and  reservation,  that  the  remaining  claims, 
made  by  the  respective  parties,  were  to  remain  open  either  for  adjustment  by 
the  parties  themselves,  or  for  future  hearing  and  determination  by  the  referees." 
The  award  then  proceeds  as  follows:  **  The  items  submitted  to  the  referees,  and 
upon  which  they  have  been  requested  to  pass,  are  those  numbered  8,  4,  5  and  6 
in  Exhibit  1,  annexed  to  the  agreement  of  reference.  The  referees  have  con- 
sidered these  items  and  are  of  the  opinion  and  so  award  and  deternune  that  the 
Nashua  and  Lowell  Railroad  Corporation  is  not  entitled  to  recover  any  thing 
from  the  Boston  and  Lowell  railroad  in  respect  to  either  of  said  items."  The 
hearing  of  any  other  claims  was  then,  by  agreement  of  the  parties,  postponed 
to  June  29,  1883.  Upon  June  29,  the  parties  met  and  the  Nashua  and  Lowell 
Railroad  Corporation  presented  a  motion  for  a  rehearing,  **  as  to  the  law  involved 
in  the  fifth  claim,  and  in  so  much  of  the  sixth  claim  as  has  arisen  or  accrued 
since  the  vote  of  the  directors,  passed  June  25,  1877;  and  if,  upon  such  rehear- 
ing, the  views  of  the  referees  m  said  matters  of  law  shall  remain  unchanged, 
then  your  petitioner  prays  that  they  will  make,  in  writing,  such  a  report  of  the 
facts  found  by  them,  and  of  their  rulings  upon  the  legid  questions,  raised  by 
your  petitioner,  as  will  enable  your  petitioner  to  save,  and  not  lose  the  benefit  of 
the  provisions,  in  said  submission,  which  requires  said  referees  to  be  governed 
by  the  rules  of  law  applicable  to  the  case."  The  provision  in  the  submission, 
thus  referred  to,  was  that  the  claims  were  submitted  to  arbitrators  **  upon  the 
understanding  that  said  arbitrators  shall  be  governed,  in  their  determination 
and  award,  by  the  rules  of  law  applicable  to  the  case,  but  without  prejudice  from 
any  defense  based  on  the  statute  of  limitations,  unless  such  defense  would  be 
good  and  valid  in  law  if  pleaded  "  to  a  bill  in  equity,  which  had  been  brought 
by  the  Nashua  and  Lowell  Railroad  Corporation.  The  motion  for  a  rehearing 
was  overruled.  And  with  the  consent  of  both  parties  the  further  hearing  under 
said  submission  was  adjourned  to  August  1,  1888.  Before  the  hearing  on 
August  1,  1883,  was  begun,  the  papers,  which  we  have  held  constitute  an  un- 
conditional revocation,  were  delivered  to  the  arbitrators.  The  arbitrators  were 
of  opinion  **  that  they  were  bound  to  proceed  with  the  hearing,  if  either  party 
so  desired  and  so  informed  the  parties,  and  that  they  were  ready  to  hear  them." 
The  Nashua  and  Lowell  Railroad  Company,  by  its  counsel,  stated  that  it  **  did 
not  intend  to  appear  further,  and  did  not  desire  notice  of  any  adjournments  and 
then  withdrew."  The  arbitrators  proceeded  with  a  hearing  of  claims  made  by 
the  Boston  and  Lowell  Railroad  Corporation  against  the  J^ashua  and  Lowell 
Railroad  Corporation  and  made  an  award  in  favor  of  the  Boston  and  Lowell 
road,  on  which  this  action  is  brought.  The  court  ruled  as  requested  by  the  de> 
fendant,  **that,  whether  the  defendant's  revocation  of  the  submission  in  this 
case  was  legally  justifiable  or  not,  it  operated  to  deprive  the  arbitrators  of  all 
further  power  of  action  under  the  same,"  and  refused  to  rule  as  requested  by  the 
plaintiff  that,  **  whatever  it  might  find  upon  the  question  of  fact  in  dispute,  the 
plaintiff  was  entitled  to  a  findmg  in  its  favor  for  the  amount  of' the  award  and 
interest  on  the  same."  The  court  found  for  the  defendant  and  the  plaintiff  ex- 
cepted to  the  ruling,  to  the  refusal  to  rule,  and  to  the  finding. 

A  submission  to  arbitration  is  a  power,  which  may  be  revoked  at  any  time,  be- 
fore it  is  executed,  by  the  publication  of  the  award.  Wallii  v.  Carpenter,  IS 
Allen,  24;  Marsh  v.  BuUed,  5  B.  &  Aid.  507;  MUls  v.  Bailey,  2  Hurt.  &  Colt  3«. 

It  does  not  appear  that  this  was  a  separate  award,  actually  reduced  to  writing 
and  signed  by  the  arbitrators.  The  unavoidable  inference  is  that  the  conclusion 
was  announced  to  the  parties  as  the  determination  of  the  arbitrators  upon  these 
items,  and  that  the  meeting  of  the  arbitrators  was  adjourned  for  the  purpose  of 
subsequently  hearing  and  determining  the  other  claims  of  the  parties,  unless 
meanwhile  the  parties  settled  them. 

If  we  assume  that  the  oral  announcement  of  the  arbitrators  of  their  deter- 
mination upon  these  items  was  intended  to  be  their  final  award  on  these  items 
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the  award  would  be  bad,  unless  the  parties  had  agreed  tlmt  those  items  should 
be  the  subject  of  a  separate  award,  because  this  award  did  uot  decide  all  the  sub- 
stautial  matters  submitted  and  presented.  RancUUl  v.  HandaU,  7  East,  81 ;  In  re 
Bobingon  v.  BaiUtm,  1  B.  &  Ad.  728;  Stem  v.  PhilUps,  4  Bing.  N.  C.  37;  Bhsar 
V.  Barradine,  7  Ex,  269. 

It  has  been  found,  as  a  fact,  that  the  parties  agreed  thafc  those  items  should  be 
the  subject  of  a  separate  award.  But,  if  it  be  assumed  that  the  statement  in  the 
award  is  true,  we  are  of  the  opinion  that  the  award  itself  does  not  show  that  the 
announcement  of  the  determination  of  the  arbitrators  upon  the  items  mentioned 
was  intended  by  them  as  the  making  and  publication  of  an  award.  Tlie  award,  as 
it  was  finally  made  and  published,  is  one  and  entire.  The  power  of  the  arbitrators 
over  an  the  matters  submitted,  if  there  had  been  no  revocation,  would  have  Qon- 
tinued,  until  the  award  was  finally  made  and  published.  Before  this  was  done, 
it  was  competent  for  them  to  have  chan^d  their  minds  upon  these  items,  to  have 
jeheard  the  parties  and  revised  their  decision.  The  anouncement  was  interlocutory 
and  not  find.  It  is,  therefore, unnecessary  to  consider  whether  any  partial  award, 
made  and  puplished  under  a  submission  such  as  this  is,  would  preclude  a  party 
from  revoking  the  authority  of  the  arbitrators  to  proceed  under  the  submission 
to  consider  the  remainder  of  the  matters  submitted. 

Exceptions  overruled. 


SUPREME  JUDICIAL  COURT  OF  MAINE. 


Atbr  V,  Brown  and  Trustee, 

March  18, 1886. 

Tbubtbi  Proosss— Waobs  of  Sbamak. 

The  waset  of  a  seaman  engaged  in  coasting  trade  are  not  exempt  from  trustee  process 
while  in  the  hands  of  hia  attorney,  a  proctor  m  the  admiralty  court,  by  whom  it  has  been 
collected. 

(7.  P.  MaUoda  and  W.  K,  Ned,  for  plaintiff.    H,  D,  Hadhek,  for  trustee. 

Embrt,  J.  The  trustee  claims  that  a  seaman's  wages  though  earned  in  the 
coasting  trade,  are  not  attachable  by  trustee  process,  and  cites  the  opinion  of 
Judffe  Bbnbdict,  in  McCarty  v.  Steamer  New  Bedford,  4 Fed.  -Rep.  The  contrary 
has  been  expressly  held  in  Massachusetts.  Eddy  v.  G'Hara,  182  Mass.  56 ;  White 
V.  Dunn,  184  id.  271. 

The  reasons  given  by  Judge  Bbkkdiot,  however,  do  not  apply  here.  In  this  case 
the  owners  haa  paid  the  wages  to  the  seaman's  own  attorney,  who  was  impliedly 
authorized  by  the  seaman  to  receive  it.  There  was  no  longer  any  claim  against 
the  vessel,  nor  the  owners,  nor  the  master.  The  money  was  not  paid  into  court. 
The  attorney  did  not  hold  it  as  an  officer  of  the  court,  but  as  the  agent  of  hii 
client.  His  being  a  proctor  in  an  admiralty  court  imposed  on  him  certain  duties 
to  that  court,  but  did  not  free  him  from  any  obligations  to  his  client,  or  his  client's 
creditors.  The  defendant  had  in  e£fect  collected  his  wages,  and  intrusted  and 
deposited  the  money  with  his  attorney.  We  think  it  was  then  liable  to  attach- 
ment   SUtples  V.  Staplee,  4  Me.  682. 

Exceptions  overruled. 

PvrBRs,  0.  J.,  Walton,  Virgin,  Libbbt  and  Haskbll,  JJ.,  concurred. 
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Danporth  d.  Stratton. 

March  18,  1885. 

Trespass  —  Writ  of  Possbssiox  —  Officbr  —  Lbasb. 

Trespass  cannot  be  maintained  against  an  officer,  charged  with  the  dutj  of  serring  i 
writ  or  possession,  for  removing  from  the  premises  the  person  and  goods  of  one  in  posses- 
sion as  cestui  que  trust  of  him  who  was  the  nominal  tenant  and  against  whom  the  writ  of 
possession  issued. 

A  judgment  for  possession  against  a  tenant  is  a  judgment  against  one  in  possession 
under  such  tenant. 

Chas,  P,  Stetson  and  II.  L.  MUcJiell,  for  plaintiff.  Barker^  Vose  db  Barker  and 
A,  Q,  Wak^ldj  for  defendant* 

Danforth,  J.  Motion  for  a  new  trial.  The  action  is  against  the  sheriff  for  the 
alleged  wrong-doing  of  his  deputy  in  the  service  of  a  writ  of  possession  issued  in 
an  action  of  forcible  euti7  and  detainer.  The  judgment  was  obtained  and  the 
writ  issued  a^inst  James  N.  Gushing.  The  plaintiffs  goods  were  remoTed  from 
the  premises  described  in  the  writ,  and  this  is  the  act  complained  of  in  the  present 
suit. 

That  the  premises  had  for  some  time  been  occupied  by  the  plaintiff  and  one 
Ruel  J.  Oushing,  each  occupying  a  specific  portion  agreed  upon  between  them,  is 
not  in  dispute.  The  plaintiff  claims  to  have  been  a  tenant  at  will  under  HoUis 
Bowman,  the  owner.  This  is  denied  on  the  part  of  the  defendant,  who  contends 
that  Gushing  was  tenant  of  the  whole  premises  and  that  the  plaintiff  was  tenant 
under  him.  After  this  occupation  had  continued  for  about  two  months  Bowman 
gave  a  written  lease  to  James  N.  Gushing  for  two  months,  and  at  or  within  seven 
days  after  its  expiration,  commenced  the  action  in  which  the  writ  in  question  was 
issued.  The  plaintiff  had  continued  to  occupy  until  his  goods  were  removed  at 
the  time  of  the  service  of  this  writ. 

Hence  the  nature  of  the  plaintiff's  occupation  became  a  material  question  which 
was  submitted  to  the  jury.  If  he  was  a  tenant  under  Bowman  it  is  evident  that 
his  goods  were  wrongfully  removed,  for  such  tenancy  had  never  been  terminated 
as  the  statute  requires,  and  the  jury  must  have  so  found. 

It  is  unquestionable  that  no  man  can  become  the  tenant  of  another  without  bis 
consent.  In  this  case  the  decided  preponderance  of  evidence  shows  that  Bowman 
never  did  consent  to  the  plaintiff^s  becoming  his  tenant,  that  he  never  received  or 
recognized  him  as  such  before  the  written  lease,  and  after  that  he  could  not 
What  then  were  the  plaintiff's  rights  in  the  premises  ?  In  a  former  action  in 
which  this  plaintiff  was  defendant  and  James  N.  Gushing  was  plaintiff,  it  was 
decided  by  the  court  that  the  written  lease  was  held  by  Gushing  m  trust  for  this 
plaintiff,  and  upon  that  ground  he  succeeded  in  that  action.  Gushing  v.  Dan/artk, 
76  Me.  114.  If  the  question  were  now  open,  the  testimony  in  this  case  would 
lead  to  the  same  conclusion.  Thus  the  right  and  only  ri^ht  which  the  plaintif 
had  in  the  premises  was  through  and  under  James  N.  Gushing,  as  cestui  <pu  trtuL 
He  had  no  direct  claim  as  tenant,  upon  Bowman,  and  Bowman  none  upon  him. 
He  was  not  responsible  under  the  lease  to  deliver  up  the  premises  to  the  lessor  at 
its  expiration,  but  at  that  time  all  his  rights  under  it  would  cease,  and  if  he  re- 
mained, it  would  be  only  as  a  tenant  at  sufferance.  Hence  a  judgment  against 
Gushing  would  be  a  judgment  against  him,  and  the  writ  of  possession  would  an- 
thorize  the  officer  not  only  to  remove  Gushing  but  all  others  whose  rights  there 
were  dependent  upon  him  or  were  in  without  right.  As  Gushing  was  the  con- 
tracting party  and  his  lease  and  its  expiration  laid  the  foundation  of  the  process, 
the  action  was  properly  begun  against  him  alone.  Howe  v.  BuUerfidd,  4  Gush.  S02. 

But  this  defendant  justifies  further.  In  his  brief  statement  he  says:  **  That  all 
and  every  act  his  said  deputy  did  in  the  premises,  he  did  under  and  by  virtue  of 
his  said  precept,  and  also  as  the  servant  and  agent  of  Hollis  Bowman. ^^ 

As  already  seen,  after  the  expiration  of  the  lease,  the  plaintiff,  as  against  Bow- 
man, had  no  rights  whatever  in  the  premises.  His  tenancy,  whatever  it  was,  had 
ceased,  and  it  was  competent  for  Bowman,  by  himself  or  servant,  to  remove  bim 
and  his  goods  with  or  without  process,  if  done  in  a  peaceable  and  orderly  manner, 
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after  dae  notice.  The  testimony  shows  that  whatever  was  done  in  this  respect 
was  done  under  the  direction  and  by  the  order  of  Bowman,  and  that  the  plaintiff 
had  due  notice.  If  it  wa^  not  done  peaceably  and  orderly,  of  which  there  is  no 
proof,  Bowman  or  the  servant  might  be  liable,  but  not  this  defendant  as  sheriff,  as 
the  writ  was  not  served  by  him  but  by  a  deputy.     Steams  v.  Sampson,  59  Me.  568. 

Motion  sustained. 

Patbrs,  C.  J.,  YiBQiN,  Foster  and  Haskell,  JJ.,  concurred;  Emebt,  J.,  con- 
curred in  the  result. 


Strickland  v.  Holmes. 
March  18,  1885. 

Guardian's  Bokd— Liability  op  Hkirs  op  Dichasbd  Surety. 

Where  a  surety  od  a  guardian  s  bond  has  deceased,  his  heirs  are  not  liable  under  R.  S  ,> 
chap.  87,  S  16,  jointly  with  the  pnncipal  on  the  bond. 

C,  B.  JRobertSy  for  plaintiff.     Powers  d  Powers,  for  defendants. 

Dakforth,  J.  The  bond  in  suit  in  this  case  was  given  by  the  defendant 
Holmes,  as  principal  and  guardian  of  Emma  H.  Pierce,  a  minor,  and  was  signed 
by  Nathan  Perry  as  surety.  There  has  been  a  breach  and  the  amount  of  damages 
has  been  fixed  by  a  decree  of  the  judge  of  probate.  Holmes  interposes  no  de- 
fense. 

It  appears  that  Perry,  the  surety,  died  and  his  estate  was  administered  upon 
more  than  two  years  before  this  right  of  action  accrued.  As  there  can  be  no 
remedy  against  his  administratrix,  the  plaintiff  has  joined  the  other  defendants  in 
the  suit  as  heirs  of  the  surety,  claiming  the  right  to  do  so  under  the  provisions  of 
Revised  Statutes,  chapter  87,  section  16,  which  reads  as  folio  «rs  :  "When  such 
claim  has  not  been  filed  in  the  probate  office  within  said  two  years,  the  claimant 
may  have  a  remedy  against  the  heirs  or  devisees  of  the  estate  within  one  year 
after  it  becomes  due,  and  not  against  the  executor  or  administrator." 

The  context  shows  that  the  extent  of  the  liability  of  each  heir  or  devisee  is  meas- 
ured by  the  amount  of  assets  individually  received  from  the  estate.  Hence  there 
should  be  an  allegation  in  the  declaration,  not  only  that  assets  were  received  but 
of  the  amount.  There  are  no  such  allegations  in  this  writ.  It  is,  therefore,  defect- 
ive in  that  respect.  But  if  there  were  no  other  difficulties  in  the  way,  this 
might,  perhaps,  be  removed  as  to  all  but  one  by  an  amendment,  for  the  agreed 
facts  show  that  the  heirs  collectively  have  received  their  distributive  share,  which 
share  is  sufficient  to  pay  the  plaintiff's  claim.  The  facts,  however,  show  that  one 
defendant,  Ann  H.  rerry,  is  the  widow  of  Nathan  and,  tlierefore,  not  an  heir; 
Nor  can  she  be  a  devisee,  for  no  will  appears  to  have  been  made.  As  to  .her  the 
action  must  fail. 

The  serious  question  in  this  case  is,  can  this  action  be  maintained  against  the 
heirs  jointly  with  the  principal  in  the  bond  ?  Certainly,  the  liability  is  not  a 
joint  one.  The  bond  is  a  contract,  and  the  rights  and  liabilities  of  the  parties  to 
it  must  depend  upon  its  terms  and  conditions  alone.  The  liability  of  the  heirs 
rests  upon  the  statutes.  In  a  suit  against  them  the  bond  and  proceedings  in  the 
probate  court  become  material  and  must  be  a  part  of  the  declaration  as  showing 
the  amount  of  the  plaintiff's  claim.  But  that  is  not  sufficient  to  maintain  the  suit 
against  the  heirs.  There  must  be  to  do  that,  the  necessary  allegations  to  bring 
the  case  within  the  statute,  for  that  determines  their  liability.  Hence,  if  both  are 
combined  in  one  suit  there  must  be  two  counts  in  the  writ  of  different  import, 
one  applicable  to  one  set  of  defendants  and  another  to  a  different  set,  or  there 
must  be  allegations  in  one  count  which  are  not  applicable  to  all  the  defendants  alike, 
which  could  not  be  the  case  if  the  claim  were  joint.  It  may  admit  of  a  grave 
doubt  whether  the  claim  against  the  heirs  as  among  themselves,  depending  as  it 
does  upon  the  different  amount  of  assets  which  each  may  receive,  is  not  rather 
several  than  joint.  Sampson  v.  Sampson,  63  Me.  835.  But,  however  this  may  be, 
they  cannot  be  liable  jointly  with  the  signer  of  the^contract ;  they  do_not  become 
parties  to  it.    Their  liabilities  are  created  solely  by  statute. 
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Another  consideration,  tending  to  the  same  result,  is  found  in  the  fact  ttiat 
under  the  stattite,  **  the  claimant  may  have  a  relnedy  against  the  heirs.'*  lliis  is 
an  independent  and  additional  remedy  to  that  authorial  upon  the  bond.  Whik 
the  plaintiff  must  pursue  the  legal  course  to  fix  the  amount  of  his  claim  under  the 
bond,  when  that  is  done  the  statute  gives  him  this  remedy,  which,  without  it, 
would  not  exist.  This  remedy  is  not  in  the  control  of  the  probate  judge.  He 
may  give  or  withhold  his  consent  to  a  prosecution  on  the  bond,  and  having  given 
it  no  costs  can  be  recovered  by  the  defendant  if  they  prevaiL  But  this  remedy 
is  to  be  pursued  at  the  option  of  the  claimant  and  at  his  risk.  It  must,  therefore, 
be  by  such  a  process  as  will  give  the  defendants  a  right  to  costs  if  they  prevaiL 
No  exception  to  the  general  rule,  in  this  respect,  is  made  by  the  statute. 

Judgment  against  the  defendant,  Holmes,  for  $202.48  and  interest  from  the 
date  of  the  decree  of  the  probate  court,  September  1,  1881,  and  in  favor  of  the 
other  defendants. 

Pbtebs,  C.  J.,.ViBaiN,  Embbt,  Fostbb  and  Haskell,  JJ.,  concurred. 


Ebnnet  d.  Wentwobth. 

March  18,  1885 

Lips  Liasi—  Two  Lbssiis. 

A  lease  to  two  "  for  and  during  their  natural  life  "  continues  during  the  life  of  each 

J,  TT.  Zhnnigarif  for  plaintiff.     Jasper  HutchingSy  for  defendant. 

Danpobth,  J.  The  single  question  involved  in  this  case  is  the  duration  of  the 
right  of  possession  of  the  plaintiff  to  the  premises  in  question.  The  lease  in 
language  too  clear  to  admit  of  doubt,  gives  it  to  her  **  for  and  during  said  term." 
The  *'  said  term  "  is  defined  but  once  in  the  lease  and  then  in  a  previous  sentence 
as  being  "  for  and  during  their  natural  life."  The  lessees  are  two.  The  pronoun 
is  in  the  plural  and  must  include  both  of  them.  The  noun  "  life ''  is  in  tiie  sin- 
gular and  refers  to  the  life  of  the  one  as  much  as  to  the  other,  and  must,  therefore, 
be  taken  separately  rather  than  jointly.  If  the  lease  is  to  terminate  upon  the  death 
of  one  only,  the  full  meaning  of  the  language  has  not  been  exhausted,  lliere  is 
still  one  life  included  in  the  word  **  their"  which  has  not  ceased,  and  it  must,  theie- 
fore,  follow  that  the  lease  has  not  terminated. 

There  is  no  intimation  in  this  or  any  other  part  of  the  lease  that  it  was  to  be 
terminated  as  to  one  before  the  other.  It  provides  for  one  smgle  term  whole  and 
undivided.  It  cannot  cease  as  to  one,  until  it  does  as  to  both,  and  cannot  as  to 
both,  untU  the  whole  life  included  in  the  plural  pronoun  has  oeased. 

If  there  were  any  doubt  about  this  interpretation  from  the  language  used,  it 
would  be  removed  when  we  consider  the  circumstances  under  which  the  lease  was 
made  and  especially  the  object  to  be  accomplished  by  it.  The  plaintiff  was  the 
onginal  owner  of  the  land  and  under  some  contract  obligation  to  support  her  co- 
lessee.  In  consideration  of  the  conveyance,  the  defendant  agreed  to  support  both 
lessees  not  during  the  life  of  one  but  that  of  both,  and  the  object  of  the  lease 
clearly  is  to  secure  the  performance  of  that  obligation.  But  if  it  ceases  at  the 
death  of  one,  it  fails  to  perform- the  purpose  for  which  it  was  given,  and  instead 
becoming  an  instrument  of  injustice  if  not  of  fraud. 

Exceptions  overruled. 

Petbbs,  C.  J.,  ViBGiN,  Embbt,  Fosteb  and  Haskell,  J  J.,  concurred. 


RUMILL  «.  ROBBINS. 

March  18,  1885. 

Easimint  —  Wats  from  Niokssitt  —  Location  or. 

The  parties  may  make  and  change  the  location  of  ways  arising  from  necessity.    Sndi 
location  may  be  inferred  from  the  acts  of  the  parties.* 

*See71  N.  Y.  194;  Moak's  Underbill  on  Torts,  499.—  Ed. 
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Qtorge  P.  Dutton,  for  plaiatiff.      Wistoell  d  King^  for  defendant. 

Embrt,  J.  The  only  right  Of  way  claimed  is  that  arising  from  necessity.  In 
snch  cases  the  owner  of  the  servient  estate  has  the  first  right  to  locate  the  way, 
and  if  he  refuse  to  do  so  upon  request,  the  owner  of  the  dominant  estate  may 
locate  the  way.  The  location  by  either  must  be  reasonable.  Wash,  on  Ease- 
ments, 167.  The  parties  may  agree  to  a  location,  and  can  change  any  location  by 
mutual  agreement;  such  agreement  need  not  be  in  writing,  but  can  be  inferred 
from  the  words  or  conduct  of  the  parties.  Smith  v.  Lee^  14  Gray,  480.  However 
the  way  may  be  located  the  right  remains  one  of  necessity  only. 

In  this  case  at  least  two  roads  had  been  used  indifferently  for  many  years  by 
the  occupants  of  the  defendant's  lot.  It  does  not  appear  that  the  defendant  re- 
quested the  plaintiff  to  locate  the  way  to  be  used,  or  that  the  plaintiff  did  locate 
it.  For  four  years  after  his  purchase  of  the  land  from  the  plaintiff,  the  defend- 
ant us«d  the  road  in  dispute  without  objection.  Whether  he  used  this  road 
exclusively  does  not  appear.  He  was  then  forbidden  by  the  plaintiff  to  use  it. 
The  objection  was  to  the  use  of  that  particular  road.  No  objection  was  made  to 
the  use  of  the  other  road  which  was  equally  convenient  for  the  defendant. 

In  1879  the  defendant  and  nine  others  applied  to  the  municipal  officers  to  lay 
out  a  way  over  this  other  road.  The  municipal  officers  met  at  the  dwelling-house 
of  the  plaintiff  on  the  servient  estate,  after  due  notice  of  their  intention  to  meet 
there,  and  laid  out  a  way  over  the  old  road,  as  prayed  for.  The  plaintiff  waived 
damages  for  crossing  his  land,  and  the  town  accepted  the  way.  The  defendant 
now  claims  that  the  way  was  not  legally  laid  out.  We  think  that  is  immaterial. 
If  it  be  a  statute  way,  the  right  of  way  by  necessity  is  thereby  ended.  Wash,  on 
Easements,  165.  If  it  be  not  a  statute  way,  no  one  but  the  plaintiff  could  prevent 
the  use  of  it,  and  we  think  ho  would  be  estopped.  The  conduct  of  both  parties 
shows  a  mutual  designation  of  this  as  the  route  the  defendant  was  thereaiter  to 
take  over  the  plaintiff's  land.  The  defendant  procured  it  to  be  defined.  The 
plaintiff  had  forbidden  the  use  of  the  other  road.  He  knew  of  the  defendant's 
proceedings  for  the  location  of  another  way.  He  assented  to  it  by  waiving 
damages.  He  expected  this  way  to  be  thereafter  used.  He  brings  this  suit  for 
the  usiuK  the  other  road.  He  cannot  now  question  the  defendant's  right  to" 
this  road,  if  there  be  any  necessity  for  a  way.  No  one  has  questioned  it,  so  far 
as  appears,  and  although  not  formally  opened,  it  is  a  traveled  road,  safe  and  con- 
venient.   The  defendant  should  now  be  confined  to  it. 

Defendant  defaulted  for  $1  damages. 

Pbtbrb,  0.  J.,  Danporth,  Virgin,  Foster  and  Haskell,  JJ.,  concurred. 


SUPREME  CO  OUT  OF  VERMONT. 


Lanodon  V,  Baxter  Nat.  Bank. 
January,  1885. 

NSGOTIABLB  IkSTRUMBITT  — GUARDIAX  —  PlBADINO  —  BOXA  FiDB  PURCHASER. 

A  bank  took  from  a  guardian  as  a  pledge  to  secure  hia  own  note,  two  negotiable  bonds 
owned  b^  the  ward,  on  which  was  an  indorsement,  seen  bjr  the  cashier  at  the  time  of  the 
negotiation  and  which  disclosed 'the  fact  that  the  ownership  was  in  the  ward,  in  an  action 
of  replevin  to  recover  the  bonds, — 

Held,  that  defendant  was  not  entitled  to  the  protection  of  a  honafifU  purchaser,  and  that 
the  settlement  of  the  guardian's  account  did  not  affect  the  title  to  the  bonds. 

Replevin  for  two  District  of  Columbia  bonds  of  $1,000  each.  Plea,  general 
issue.    The  plaintiff  had  judgment  below.     The  opinion  states  the  facts. 

W.  C,  DurUon  d  Edward  Danc^  for  defendant.  Praut  &  Walker  and  Deeman 
<fe  Piatt,  for  plaintiff. 

Powers,  J.  The  settlement  of  the  guardian^s  account  in  the  probate  court  was 
no  adjudication  upon  the  title  to  these  bonds.     No  order  or  decree  respecting  the 
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bonds  was  there  made ;  and  in  fact  the  existence  of  such  bonds  was  not  diflclosed 
to  that  court. 

Our  statute  relating  to  the  action  of  replevin  is  broad.  It  gives  the  action  to 
any  person  entitled  to  the  possession  of  goods  unlawfully  detained  by  another. 
R.  L.,  §  1230. 

Guardians,  trustees,  and  other  persons,  acting  in  a  representative  capacity,  are 
not  excluded  in  terms,  and  should  not  be  by  implication.  There  is  a  strong  reaaon 
why  a  recovery  of  goods  in  specie  by  them  is  essential  to  the  protection  of  those 
for  whom  they  act  as  in  the  case  of  a  true  owner.  The  statute  is  a  decisive  answer 
to  the  objection  made  to  the  form  of  action.  The  case  calls  for  no  action  looking 
to  the  enforcement  of  a  trust.  The  plaintiff  is  seeking  to  recover  the  possession 
of  his  ward's  estate.  Ills  commission  as  guardian,  entitles  him  to  assert  this  legal 
right.     Hence  he  has  no  occasion  to  resort  to  a  court  of  equity. 

A  hona  fide  purchaser  for  vahie  of  these  bonds  would  take  a  perfect  title  to  them. 
This  is  the  rule  in  all  the  courts  in  tliis  country,  Federal  and  State.  It  is  said  that 
the  rule  in  Vermont  opens  a  wider  door  for  inquiry  in  cases  of  this  kind  than  is 
found  in  other  States  and  in  the  Federal  courts;  but  it  is  doubtful,  whether,  upon 
a  careful  reading  of  the  cases,  any  real  difference  in  the  rule  itself,  or  in  its  appli- 
cation will  be  found.  In  all,  the  holder  of  negotiable  paper  purchased  under  aue 
must  be  a  bona  fiih  holder;  and  whether  he  bears  that  character  in  the  transactions 
is  a  question  always  open  to  inquiry.  This  is  as  far  as  the  Vermont  cases  have 
gone;  and  in  other  jurisdictions  cases  have  taken  the  same  trend.  In  all  jurisdic- 
tions hona  fides  is  the  basis  of  protection. 

The  offer  to  sell  these  bonds  to  the  cashier  was  itself  —  nothing  else  appearing 
—  a  representation  that  J.  H.  Langdon  was  the  owner.  But  something  else  did 
appear  touching  his  title.  The  bonds  carried  an  indorsement  upon  them  tendin? 
to  show  title  in  W.  C.  Langdon,  which  indorsement  was  seen  by  the  cashier  and 
inquired  about  in  his  negotiation  with  J.  H.  Notice  of  a  fact,  fatal  if  true,  to  the 
title  of  J.  H.  came  to  the  knowledge  of  the  purchaser  l>efore  he  brought  the  bonds. 
In  legal  significance,  it  stood  as  if  W.  C.  Lanffdon  had  told  the  cashier  that  he 
.  was  the  owner.  If  W.  C.  had  personally  given  him  such  notice,  and  he  had  bought, 
he  would  assume  the  hazard  of  a  disputed  ownership.  He  could  not  claim  the 
protection  of  an  innocent  purchaser.  The  notice  he  had  from  the  indorsement 
upon  the  bonds,  put  him  upon  inquiry.  The  title  of  J.  H.  was  evidenced  by 
his  possession  and  by  his  declarations.  The  title  of  W.  C.  was  evidenced  by  the 
memorandum  on  one,  and  the  assignment  upon  the  other.  The  title  of  W".  C.  might 
be  genuine,  even  if  J.  H.  had  possession.  If  a  stranger  had  stood  as  J.  H.  did, 
having  the  bonds  in  his  possession,  and  declaring  his  ownership,  it  probably 
would  not  be  held  anywhere,  that  the  protection  accorded  to  innocent  purchasers 
could  be  invoked  to  defeat  the  rights  of  the  true  owner,  when  evidence  of  his 
ownership  was  carried  upon  the  paper  itself. 

When  a  purchaser  is  put  upon  inquiry,  his  inquiry  must  be  made  in  a  direction 
likely  to  lead  to  knowledge  of  the  facts.  If  a  thief  should  offer  paper  for  sale 
which  disclosed  gro\inds  for  inquiry  to  a  purchaser,  inquiry  of  tne  thief  alone 
would  not  satisfy  the  rule.  No  more  can  the  rule  be  thus  satisfied  because  the 
seller  is  an  honest  man.  Here  the  direction  the  inquiry  should  take,  was  plainly 
indicated  by  the  paper  offered  for  sale ;  an  inquiry  followed  up  in  that  directioc 
would  have  resulted  in  knowledge  that  W.  C.  Langdon  was  the  true  owner. 

Judgment  affirmed. 

[Ou  question  of  bona  fidef,  see  45  Am.  Rep.  184 ,  21  W.  Dig.  27.  — Ed. J 


Rice  v.  Rudd. 

HOMBSTEAD  — R.  L.,  §1894  — WiDOW. 

To  constitute  a  homestead  within  the  protection  of  the  exemption  law,  there  must  be  a 
dwelling-house  upon  the  land  owned  by  the  housekeeper,  or  one  in  process  of  erection, 
and  actually  used  or  set  apart  and  kept  for  a  home  and  an  abiding  place  for  the  family.* 

♦See  Cole  x.  Laconia  Savinrrt  Bank,  69  N.  H.  68,  821 ;  Lottell  r.  Shannon,  60  Iowa,  718.— K©. 
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Defendant's  husband  living  with  her  in  her  house,  and  owning  land  contiguous  thereto, 
mort^^ed  the  same,  she  not  joining  in  the  deed.  His  land,  he  used  in  connection  witii 
his  wif&s  house  and  land,  as  a  home  for  the  family,  and  the  only  building  thereon  was  a 
bam.     In  an  action  to  foreclose  two  moHgages, — 

Beld^  that  the  husband  never  had  a  homestead  in  his  land,  consequently  the  widow 
could  hold  none. 

Petition  to  foreclose  two  mortgages.  Heard  on  pleadings  and  agreed  statement. 
Foreclosure  of  both  decreed.     The  opinion  states  the  facts. 

J.  C.  Baker  and  G.  L,  Jlowe,  for  defendant.  W.  C  Dunton  and  Edward  DaruZy 
for  orators. 

"Walker,  J.  The  petition  in  this  case  was  brought  to  foreclose  two  mortgages 
upon  the  premises  described  in  the  petition.  No  defense  is  made  to  the  first 
mortgage,  which  was  executed  by  Ann  Holton  to  H.  C.  Hubbard,  March  28,  1866, 
before  Eli  A.  Rudd  purchased  the  premises,  and  which  was  upon  the  premises  at 
the  time  of  his  purchase. 

The  only  question  raised  upon  the  agreed  statement  of  facts  submitted  is, 
whether  the  defendant,  Amanda  Rudd,  who  is  the  widow  of  Eli  A.  Rudd,  is  en- 
titled as  such  widow  to  have  a  hpmestead  set  out  to  her  in  the  premises  described 
in  the  petition,  as  against  the  mortgage  of  the  same  premises  executed  by  EU  A. 
Rudd  m  his  life-time  on  the  20th  daj of  November,  1871,  to  George  Capron,  of 
whose  will  the  petitioner  is  the  executor. 

At  the  time  of  the  execution  of  said  mortgage  the  said  Amanda  was  the  lawful 
wife  of  said  Eli,  and  did  not  sign  or  in  any  manner  consent  to  the  making  of  said 
mortgnge;  and  they  then  resided  in  a  house  situated  upon  tlie  land  of  said 
Amanda,  in  Middletown,  consisting  of  about  twenty  acres  of  land  with  a  house 
and  barn  thereon,  and  of  the  value  of  more  than  $500.  Sometime  prior  to  the 
date  of  said  mortgage  to  Capron,  Eli  A.  Rudd  purchased  the  land  described  in 
said  mortgage,  which  is  situated  directly  across  the  highway  from  the  house  and 
lot  of  Mrs.  Rudd,  where  Mr.  and  Mra.  Rudd  then  resided ;  and  the  land  so  pur- 
cliased  was  kept  and  used,  and  intended  to  be  used  by  him,  when  he  purchased 
the  same,  in  connection  with  Mrs.  Rudd's  said  house  and  lot,  as  a  home  for  the 
family.  When  Mr.  Rudd  purchased  his  said  lot  of  land  there  was  no  dwelling- 
house  or  other  building  upon  it,  nor  when  he  mortgaged  the  same  to  Capron  as 
aforesaid.  In  the  spring  of  1871  Mr.  Rudd  commenced  preparations  for  the  erec- 
tion of  a  bam  on  his  lot,  and  intended  to  take  down  an  old  bam  on  Mrs.  Rudd's 
land,  and  use  it  with  other  material  in  the  erection  of  the  barn  on  his  lot.  In 
June,  1871.  lie  dug  and  walled  up  a  cellar  on  his  lot  directly  opposite  Mrs.  Rudd's 
house,  for  the  purpose  of  setting  his  barn  thereon.  He  also  drew  and  piled  on 
his  lot  several  thousand  feet  of  lumber,  to  be  used  in  the  constmction  of  said 
bam ;  and  said  cellar  and  lumber  were  upon  the  premises  at  the  time  said  mort- 
gage was  executed. 

In  the  spring  of  1872,  after  the  execution  of  the  mortgage,  Rudd  took  down 
the  bam  upon  his  wife's  land,  and  with  the  material  from  that  and  the  lumber 
that  was  on  this  lot  at  the  time  of  the  execution  of  the  mortgage,  built  on  his  lot 
the  barn  which  he  had  before  intended  to  erect.  This  bam  and  Mr.  Rudd's  lot 
have  ever  since  been  used  in  connection  with  Mi*s.  Rudd's  house  and  lot  on  the 
opposite  side  of  the  highway,  as  part  of  the  home  place  where  the  family  lived. 
The  domestic  animals,  hay  and  produce  of  said  two  pieces  of  land  have  been 
kept  in  this  barn  since  its  construction  in  1872;  and  there  has  been  no  other  barn 
upon  the  lots.  Mr.  Rudd  continued  to  use  and  occupy  said  barn  and  lot  in  con- 
nection with  his  wife's  house  and  lot  until  his  death  in  1882;  and  since  his  death 
his  said  widow  has  used  said  two  pieces  of  land  and  said  house  and  barn  in  the 
same  way.  At  the  time  said  mortgage  was  ^ven,  and  from  then  to  his  death, 
Mr.  Rudd  did  not  own  or  have  any  interest  in  any  land,  excepting  his  said  lot 
and  barn,  and  his  interest  in 'his  wife's  land. 

The  homstead  right  is  a  right  to  be  set  out  of  the  estate  of  the  husband  or  head 
of  the  family,  and  is  an  exemption  of  so  much  of  his  estate  as  is  included  within 
it,  not  exceeding  the  value  of  $500,  for  the  benefit  of  the  widow  and  minor  chil- 
dren. But  the  widow  and  minor  children  do  not  succeed  to  such  a  homestead 
right  in  the  estate  of  the  deceased  housekeeper  unless  such  homestead  right  had 
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become  attached  to  and  created  in  the  real  estate  of  the  housekeeper  in  his  life- 
time. If  the  housekeeper  had  no  homestead  right  in  his  real  estate  that  was  exempt 
from  attactiment  and  levy  of  execution  for  his  debts,  then  on  his  death  no  home- 
stead right  would  vest  in  his  widow  and  minor  children.  And  in  this  case  Rudd's 
widow  has  no  homestead  right  in  the  premises  described  in  the  petition  as  against 
the  Capron  mortgage  thereon,  executed  November  20,  1871,  unless  at  that  time 
Kudd  had  a  homestead  right,  which  had  become  so  attached  to  the  premises  in 
question  that  he  could  not  convey  the  same  in  mortgage  by  his  separate  deed.  If 
Budd  had  a  homestead  right  in  the  premises  at  that  time,  which  was  exempt  from 
attachment  or  levy  of  execution  on  his  debts,  then  the  said  mortgage  was  inopera- 
tive and  void  as  against  the  widow's  homestead  right*  If  he  did  not  have  a  home- 
stead exempt  in  the  premises  at  that  time,  then  no  homestead  right  vested  in  his 
widow  on  his  decease,  and  the  petitioner  is  entitled  to  have  the  Capron  mortgage 
foreclosed  against  the  said  Amanda. 

Did  Eli  A.  Rudd  have  a  homestead  in  the  premises  described,  at  the  time  of  the 
execution  of  said  mortgage,  which^  on  his  death,  vested  in  his  said  widow, 
Amanda  ? 

The  answer  to  this  question  depends  upon  the  requirements  of  the  statute  ex- 
empting a  homestead  and  the  application  of  the  same  to  the  agreed  statement  of 
facts. 

The  statute,  defining  a  homestead  at  the  time  of  the  execution  of  the  mortgage 
to  Capron  by  Rudd,  was  the  same  as  now,  and  is  as  follows: 

**  The  homestead  of  a  housekeeper  or  head  of  a  family,  consisting  of  a  dwelling- 
house,  outbuildings,  and  the  land  used  in  connection  therewith,  not  exceeding 
$500  in  value,  and  used  or  kept  by  such  housekeeper  or  head  of  a  family  as  a  home- 
stead, shall,  together  with  the  rents,  issues,  profits,  and  products  thereof^  be  exempt 
from  attachment  and  execution,  except  as  hereinafter  provided/* 

This  statute  definition  necessarily  implies  a  house  owned  and  used  or  kept  by 
the  housekeeper  as  a  dwelling  place  or  home  for  himself  and  family  with  a  pre- 
scribed quantity  of  land  on  which  the  house  is  situated.  It  requires  that  the 
home,  the  abode,  the  castle,  the  residence  of  the  family  of  the  housekeeper,  shall 
be  upon  the  housekeeper's  land,  or  upon  land  in  which  he  has  some  legal  or  equit- 
able interest  or  ownership. 

The  words  of  the  statute,  '*  consisting  of  a  dwelling-house,  outbuildings*  and 
the  land  used  in  connection  therewith,  not  exceedingj|500  in  value,"  make  the 
dwelling-house  the  first  essential  of  a  homestead.  When  that  exists,  the  riglit 
attaches  and  draws  to  it  outbuildings  and  land  on  which  the  buildings  stand,  and 
which  is  used  in  connection  therewith,  sufficient  to  make  the  $500  value.  With- 
out the  dwelling-house,  there  is  no  homestead  right  established  or  created  in  the 
land  to  which  the  exemption  can  apply.  A  homestead  is  the  place  of  the  house  or 
home  —  that  part  of  a  man's  landed  property  which  includes  nis  dwelling-bouse, 
and  is  about  or  contiguous  to  it.  It  is  the  place  where  he  surrounds  himself  with 
the  insispiia  of  home,  and  enjoys  by  right  of  ownership  its  immunities,  privileges, 
and  privacies.  In  MilUy.  Estate  of  Orant^  36  Vt.  269,  it  was  held,  that  '^the 
object  of  the  exemption  is  to  create  a  charge  upon  S|>ecific  premises,  consisting  of 
a  house  and  land,  for  the  support  and  maintenance  of  the  wife  and  family  of  the 
housekeeper,  not  subject  to  be  defeated  by  his  separate  conveyance  or  by  attach- 
ment or  levy  of  execution  on  his  debts."  To  constitute  a  homestead  within  the 
protection  of  the  exemption  law,  there  must  be  a  dwelling-house  upon  the  land 
owned  by  the  housekeeper,  or  one  in  process  of  erection,  and  actually  used  or  set 
apart  and  kept  for  a  home  and  an  abiding  place  for  the  family. 

There  was  no  dwelling-hoqse  on  Rudd's  land  mortgaged  to  Capron  as  aforf- 
said;  and  he  had  no  intention  of  erecting  one  thereon,  or  of  making  his  actual 
home  and  abode  upon  it.  He  did  not  keep  it  for  that  purpose.  He  intended,  at 
the  time  of  making  the  mortgage,  only  to  erect  a  bam  upon  the  land  to  be  used  by 
him  for  the  better  enjoyment  and  improvement  of  his  land  and  his  wife's  land; 
and  after  the  execution  of  the  mortgage  he  carried  out  his  intention  The 
abode  and  home  of  himself  and  family  was  never  ui>on  this  land,  and  it  was  not 
kept  lor  that  purpose. 

The  fact  that  Mr.  Rudd's  lot  was  contiguous  to  Mrs.  Ri^dd's  land,up  on  which  the 
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family  resided,  nnd  was  used  with  it  as  a  part  of  the  homestead  place  of  the 
family,  does  not  bring  Rudd's  land  within  the  exemption  of  the  statute.  It  was 
a  separate  parcel  from  Mrs.  Rudd's.  There  was  no  tenancy  in  common  in  the 
ownership  of  the  lots.  The  ownership  of  each  was  distinct  from  the  other.  The 
occupation  of.  both  lots  by  Rudd  under  such  distinct  and  separate  titles  of  owner- 
ship constituted  a  homestead  only  of  that  parcel  upon  which  the  dwelling-house 
occupied  as  the  home  of  the  family  stood  ;  and  tiie  exemption  applies  only  to 
the  house  and  land  connected  with  it  in  the  same  title  of  ownership. 

Rudd  and  his  wife  elected  to  make  the  wife's  dwelling-house  their  home,  and 
made  it  by  their  use  of  it  as  such  their  homestead.  While  they  thus  occupied  it 
with  no  intention  of  abandoning  it  as  a  h<>me»  and  neither  having  any  other 
housed  Rudd  did  not  have  a  homestead  in  his  own  land,  on  which  there  was  no 
dwelling-house,  and  on  which  he  did  not  reside,  and  did  not  intend  to.  Rudd  had 
no  homestead  in  his  land  at  the  time  he  executed  the  mortgage  to  Capron,  nor  at 
the  time  of  his  decease,  which  vested  in  his  widow.  It  was  not  necessaiy  that 
Rudd's  wife  should  sign  and  acknowledge  the  mortgage  in  order  to  make  it 
operative  upon  all  his  title  and  interest  in  the  premises  prescribed ;  and  hence  the 
defendant,  Amanda  Rudd,  the  widow  of  Rudd,  has  no  homestead  right  in  the 
premises  described  in  the  petition  as  against  the  mortgage  executed  by  said  Rudd 
to  George  Capron. 

The  decree  of  the  court  of  chancery,  foreclosing  both  mortgages  as  prayed  for 
in  the  petition,  is  affirmed,  and  cause  remanded  with  mandate  according  to  the 
above  order. 


Brodek  &  Co.  v,  Hirschfield. 

Plbadixo—  Ambndmbnt. 

A  declaration,  containing  only  the  common  indebiUitits  counts,  counting  upon  a  sale  to 
the  defendant,  cannot  be  amended  by  adding  counts  upon  a  contract  of  guaranty. 

Assumpit,  Plea,  general  issue.  Judgment  for  the  plaintiff.  The  opinion 
states  the  point. 

/.  C  Baker  &  G.  L,  JSbtoe,  for  defendant.     F.  O.  Swinington^  for  plaintiff. 

RoTCE,  Ch.  J.  The  first  exception  taken  was  to  the  ruling  of  the  court  below 
allowing  the  amended  counts,  which  are  made  a  part  of  the  exceptions,  to  be  filed. 

The  original  declaration  contained  the  common  indebitatus  counts  ;  and  the 
only  claim  made  by  the  plaintiffs  was  for  goods  sold.  To  warrant  a  recovery 
under  that  declaration,  it  was  incumbent  upon  the  plaintiffs  to  show  that  the 
goods  were  sold  to  the  defendant.  Curtis  v.  Smithy  48  Vt.  1 IG.  They  could  not 
recover  upon  proof  that  the  defendant  guaranteed  the  payment  for  the  goods. 
The  ne"^  counts  which  the  plaintiffs  were  permitted  to  file,  declared  upon  a  con- 
tract by  which  the  defendant,  for  a  consideration  named,  guaranteed  the  payment 
of  a  bill  of  goods,  which  is  the  same  bill  of  goods  sought  to  be  recovered  for,  and 
described  in  said  contract  as  having  been  sold  to  M.  G.  Hirschfield. 

The  original  declaration  counted  upon  a  sale  made  to  the  defendant;  the 
amended  counts,  upon  a  contract  of  guaranty.  Were  the  amended  counts  for  the 
same  cause  of  action  as  that  originally  declared  upon  ?  It  is  evident  to  us  that 
they  were  not.  Under  the  original  declaration  a  recovery  might  be  had  upon 
proof  of  a  sale;  under  the  new  counts  a  recovery  could  only  be  had  upon  proof 
of  the  execution  of  the  contract  of  guaranty^;  and  then  not  because  of  a  sale  of 
the  goods  to  the  defendant,  but  by  virtue  of  the  contract  executed  by  him. 

The  court  has  always  been  liberal  in  the  matter  of  allowing  amendments;  but 
since  the  case  of  Carpenter  v.  Goohin,  2  Vt.  495,  has  refused  to  allj^w  amendments 
to  be  made  which  changed  the  cause  of  action,  or  new  counts  to  be  filed  which 
stated  a  new  cause  of  action ;  and  the  purpose  and  intention  of  the  plaintiff  in 
instituting  the  suit  have  never  been  allowed  to  control  or  influence  the  court  in 
allowing  or  refusing  amendments.     Dewey  v.  Nicholas,  44  Vt.  24. 

It  was  error  to  allow  the  new  counts  to  be  filed,  and  to  admit  evidence  to  show 
a  cause  of  action  under  thenL  Reference  is  made  to  all  the  evidence  that  was 
put  in  on  the  trial  which  is  applicable  to  the  new  counts.     The  plaintiffs  evidently 
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acted  upon  the  belief  that  a  recovery  might  be  had  upon  the  new  counts,  and  so 
may  have  omitted  to  put  in  evidence  to  prove  the  original  declaration.  The 
judgment  is  reversed,  and  if  the  plaintiUs  desire  the  cause  will  be  remanded. 


Hewett  v.  Hatch. 

BiPLiviic  —  YoLnirrART  Oroanizatiox  —  Tbkants  ik  Common. 

A  band  formed  by  voluntary  association,  divided  into  two  factions.  Each  organized  a 
ne^r  band,  and  acted  under  new  by-laws,  the  plaintiffs  retaining  the  name  of  the  old  band, 
and  defendant's  faction  assuming  a  new  name. 

Held,  that  the  old  organization  was  abandoned,  and  that  the  plaintiffs  bad  no  aathorttj 
to  act  as  Its  trustees;  tliat  they  could  not  maintain  replevin  against  the  defendants  to 
recover  the  common  property,  as  the  partVes  are  tenants  m  common. 

Replevin  for  a  quantity  of  sheet  music.  Plea,  not  guilty.  Verdict  ordered  for 
the  defendant. 

The  exception  stated :  ''The  plaintiffs,  as  trustees,  had  the  authority  given 
them  by  the  constitution  and  by-laws  ;  and  the  defendant  was  the  leader  and 
musical  director  of  the  band,  with  the  rights  and  authority  given  him  under  said 
constitution  and  by-laws.'' 

Redington  d;  Butler^  for  plaintiffs.     /.  C,  Baker  <j&  (7.  L.  Howe,  for  defendant. 

RowELL,  J.  The  old  Rutland  Comet  Band  was  an  organization  by  voluntary 
association,  and  when,  in  October,  1882,  it  divided  into  two  factions,  one  faction, 
to  which  the  defendant  belonged  with  outside  parties,  forming  a  new  organiza- 
tion under  the  name  of  Hatch's  Military  Band,  and  the  other  faction,  to  which 
the  plaintiffs  belonged  with  other  outside  parties,  forming  another  organization 
under  the  old  name  of  the  Rutland  Comet  Band,  both  of  the  new  organiasations 
adopting  new  constitutions  and  by-laws,  and  neither  of  them  any  longer  acting 
under  the  constitution  and  by-laws  of  the  old  band.  That  organization  was 
thereby  abandoned  and  disorganized  and  thenceforth  ceased  to  exist,  and  what- 
ever authority  these  plaintiffs  had,  as  trustees  thereof,  ceased  with  it,  as  it  could 
not  continue  beyond  the  life  of  the  body  that  conferred  it.  It  is  like  the  death  of  a 
natural  person,  which  revokes  all  authority  given  to  his  agent  which  is  not  coupled 
with  an  mterest.  The  same  is  true  of  the  death  or  dissolution  of  a  corporation. 
Angell  &  Ames  Corp.,  §  289.     And  the  reason  is,  that  there  is  no  master  to  serve. 

Nor  did  the  new  cornet  band  succeed  to  the  property  of  the  old  band,  anymore 
than  a  new  partnership,  composed  partly  of  some  of  the  members  of  an  old  part- 
nership and  partly  of  new  membei*s,  would  succeed  to  the  property  of  the  old 
firm.  No  right  of  succession  exists  in  such  cases  and  cannot,  from  the  very  na- 
ture of  the  thing,  and  in  this  case  less  than  a  majority  of  the  old  band  are  mem- 
bers of  the  new  cornet  band. 

Hence,  it  follows  that,  at  the  time  of  the  commencement  of  this  suit,  the  plain- 
tiffs, who  never  had  manual  i>ossession  of  the  proi>erty  in  question,  had  no  greater 
right  in  the  common  property  than  their  former  associates  had,  but  all  were  ten- 
ants in  common  thereof,  and  one  tenant  in  common  cannot  maintain  replevin 
against  his  co-tenant  for  the  possession  of  the  common  property,  because  one  has 
as  much  right  to  its  possession  as  the  other,  unless  there  be  some  agreement  as  to 
the  contrary. 

Judgment  affirmed. 

Wing  v,  Pbabodt. 

Attachmbnt  —  Cdangb  or  PosaBssiox — Fraud  —  Bailbb. 

Plaintiffs  sold  on  credit  and  delivered  certain  goods  to  B.  who  soon  after  sold  hia  busi- 
ness and  lease  of  bis  store  to  O.,  excepting  the  goods  bousht  of  plaintiffs,  although  ther 
were  to  remain  in  the  store  and  under  the  control  of  B.  riaintiffs  thereafter  repurchased 
the  goods  and  made  arrangements  with  0.  to  keep  them  in  his  store,  who  sold  the  same 
without  plaintiffs'  knowledge,  representing  to  tiie  purchaser  that  B.  was  the  owner.  Tha 
goods,  while  in  the  purchaser's  possession,  were  attached  by  a  creditor  of  B. 

Held,  that  there  wasaBulbcient  change  of  possession  ;  that  G.  held  the  goods  as  plain- 
tiffs' agent  and  that  the  title  of  plaintiffs  was  not  changed  b/  the  erroneous  statemeots 
made  to  or  by  the  purchaser  from  G. 
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Trespasfl  with  a  count  in  trover.  Plea,  general  issue,  with  notice  of  justifica- 
tion under  process.  Judgment  for  the  plaintiffs.  The  exceptions  stated:  **The 
chests  of  tea  had  all  been  opened  and  more  or  less  tea  sold  out  of  each  chest,  under 
an  arrangement  between  John  Gosselin  and  Alphonso  Bashaw  when,  or  soon  after, 
AI|)honso  sold  out  to  Gosselin,  that  Gosselin  might  sell  from  the  chests  as  he  had 
occasion  and  account  to  Alphonso  therefor.-'  The  other  facts  are  stated  in  the 
opinion. 

Redington  &  Buttery  for  defendant.    E,  D.  MerrUly  for  plaintiffs. 

Walker,  J.  The  defendant  attempts  to  justify  under  process,  the  taking  of 
tlie  four  chests  of  tea  and  one  barrel  of  molasses,  declared  for  in  the  plaintiffs' 
declaration  as  the  property  of  one  Alphonso  Bashaw,  and  the  question  is,  were 
the  goods  subject  to  attachment  for  said  Bashaw's  debt  ? 

Bashaw  bought  the  four  chests  of  tea  and  barrel  of  molasses  with  other  goods  of 
the  plaintiffs  in  April,  1883,  on  credit,  and  took  them  to  a  grocery  store  occupied  by 
him  in  Rutland,  and  broke  packages  and  sold  some  therefrom.  In  August  he  sold  out 
his  grocery  business,  stock  of  goods  and  lease  of  the  store,  with  the  exception  of 
the  four  chests  of  tea  and  barrel  of  molasses  to  one  Gosselin.  Gosselin  took  pos- 
session of  the  store  and  goods  bought,  with  the  agreement  that  the  goods  claimed 
for  in  this  suit  should  remain  where  they  were  in  said  store  until  they  were  other- 
wise disposed  of  by  Bashaw,  he  having  free  access  to  and  control  of  them  at  all 
times.  After  this  sale  and  arrangement  the  plaintiffs  repurchased  the  goods  for 
a  price  agreed  upon,  which  was  the  purchase-price,  and  when  the  amount  remain- 
ing in  the  packages  was  ascertained,  the  value  was  to  be  credited  toward  what 
Bashaw  was  owing  the  plaintiffs  on  account.  The  plaintiffs,  at  the  time  they  re- 
purchased the  goods  by  their  agent,  Egery,  notified  Gosselin  that  they  had  pur- 
chased the  poods,  and  that  Bashaw,  as  a  favor  to  them,  would  pack  and  reship 
them  to  their  store  in  Albany,  and  requested  Gosselin  to  keep  the  goods  for  them  ; 
and  Gosselin  assented  to  it,  and  told  Egery,  the  plaintiffs'  agent,  that  the  goods 
could  remain  there  in  the  store  as  plaintiffs'  goods.  This  repurchase,  notice,  and 
assent  to  keep  them  put  an  end  to  the  previous  arrangement  made  between  Gosse- 
lin and  Bashaw,  as  to  Bashaw's  control  of  the  goods.  Gosselin  then  became  the 
agent  of  the  plaintiffs  to  keep  the  goods,  and  then  ceased  to  be  the  agent  of  Ba- 
shaw in  that  respect.  After  the  plaintiffs  repurchased  the  goods,  Bashaw  had  no 
possession  of  them,  and  no  control  over  tliem  in  the  store,  and,  thereafter,  had  no 
beneficial  use  of  the  property,  and  no  actual  possession  of  it. 

This  was  a  su£9cient  change  of  possession  to  protect  the  goods  from  attachment 
for  the  debts  of  Bashaw.  Bartiey  v.  Brawit,  3  Vt.  374 ;  JSpaulding  v.  Austin^  3 
Vt.  555. 

The  goods  thus  remained  in  the  possession  of  Gosselin  for  the  plaintiffs  till 
October,  when  he  sold  out  his  stock  of  goods  and  lease  of  the  store  to  Palmer,  and 
falsely  informed  him  that  the  goods  in  question  were  Bashaw's ;.  and  that  Bashaw 
was  to  have  free  access  to  and  control  of  them.  The  plaintiffs  did  not  know  of 
tills  sale  to  Palmer  and  change  till  after  the  goods  were  attached.  Palmer  took 
possession  of  the  store  and  goods  bought,  together  with  the  plaintiffs'  goods,  un- 
derstanding that  they  belonged  to  Bashaw,  and  held  the  actual  possession  of  the 
goods  till  they  were  attached.  During  this  time  Bashaw  had  not  claimed  or  exor- 
cised any  act  of  ownership  over  the  goods,  nor  had  any  control  or  actual  posses- 
sion of  them.  As  a  favor  to  the  plaintiffs  he  had  packed  the  tea  for  reshipment 
to  Albany.  Bashaw,  and  Egery,  the  plaintiffs'  agent,  had  tried  to  sell  the  goods 
for  the  plaintiffs  to  other  parties  in  Rutland;  but  the  ^oods  remained  all  the  time 
in  the  store  where  plaintiffs  left  them,  which,  at  the  time  of  the  attachment,  was 
in  the  possession  or  Palmer. 

Did  this  possession  of  Palmer,  with  his  erroneous  information  as  to  the  owner- 
ship of  the  goods  and  attending  circumstances,  defeat  the  protection  which  the 
goods  were  under  from  attachment  for  the  debts  of  Bashaw  while  in  the  posses- 
sion of  Gosselin  for  the  plaintiffs  ?  We  think  not  A  delivery  once  perfected 
cannot  be  defeated  by  erroneous  information  as  to  the  ownership  of  the  goods, 
moving  from  a  stranger  to  the  title,  thougli  he  be  honestly  in  possession  of  the 
same,  especially,  so  long  as  the  vendor,  upon  whose  debt  the  goods  are  attached, 
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has  not,  since  his  sale  thereof,  had  the  actual  possession  nor  any  beneficial  use  of 
them,  nor  exercised  any  acts  of  owuersliip  over  them. 

Palmer  was  not  the  agent  or  servant  of  Bashaw.  He  was  a  stranger  to  the  title, 
who  had  honestly  come  into  the  possession  of  the  property  under  his  purchase  of 
the  lease  of  the  store  with  the  erroneous  notice  that  the  property  was  Bashaw's. 
But  that  erroneous  information  would  not  make  the  property  subject  to  attach- 
ment for  the  debts  of  Bashaw.  The  notice  did  not  move  from  the  plaintiffs  nor 
Bashaw,  and  they  were  not  responsible  for  it.  Palmer's  possession  made  him  the 
bailee  of  it  for  the  true  owner;  and  Bashaw's  creditors,  while  the  property  re- 
mained m  the  actual  possession  of  Palmer,  had  no  greater  right  to  it  for  their 
debts  than  while  it  was  in  the  possession  of  Gosselin.  The  legal  status  of  the 
property  remained  the  same.  A  person's  ownership  of  and  rights  in  and  to  prop- 
erty are  not  changed  by  the  erroneous  statements  made  in  relation  to  its  owner- 
ship by  a  person,  who  accidentally  comes  into  the  possession  thereof,  .without  the 
knowledge  of  the  true  owner.  Palmer  sustained  no  such  relation  to  the  property 
as  would  make  his  statements  to  the  officer  in  respect  to  the  ownersliip  of  it  pre- 
judicial to  the  plaintiffs'  right  therein.  Palmer's  information  was  at  most  hearsay ; 
It  moved  neither  from  the  plaintiffs  nor  Bashaw.  He  did  not  receive  the  property 
from  the  plaintiffs  nor  Bashaw.  He  professed  to  have  no  knowledge  as  to  how 
the  property  came  into  the  hands  of  Gosselin.  He  undertook  to  tell  the  officer 
simply  what  he  understood  Gosselin  to  say,  and  that  information  was  false. 

Tiie  officer  was  not  justified  in  seizing  the  property  on  the  information  he  re- 
ceived from  Palmer. 

Judgment  affirmed. 

Rutland  Marble  Company  t^.  Bliss. 

fcjTATDTB  OF  LIMITATIONS  —  ABSENCE   FROM    THE   SXATB. 

A  temporary  abscnco  does  not  arrest  the  running  of  the  statute,  so  long  as  a  residence 
is  retained  in  this  State. 

Defendant,  having  a  residence  here,  and  leaving  his  family  here,  went  into  New  York, 
and  was  absent  several  years  for  business  purposes,  without  intending  to  acquire  a  new 
residence  or  to  abandon  the  old  one.  lie  was  frequently  here  with  his  family,  aud  his 
presence  could  have  been  easily  ascertained. 

Jieldj  that  the  running  of  the  statute  was  not  arrested.* 

Assumpsit,  Pleas,  general  issue  and  statute  of  limitations.  Heard  by  the 
court  on  the  report  of  referees.     Judgment  pro  forma  for  the  plaintiff. 

E.  J,  Ormsbee  d  J.  C.  Baker,  for  defendant.     Lawrence  <fe  Meldon,  for  plaintiff- 

RoYCB,  C.  J.  The  demands  that  are  described  in  the  referee's  report  were  all 
duo  and  payable  in  April,  1874.  At  that  time  the  defendant  resided  and  was 
doing  business  in  Boston.  lie  failed  in  business  in  1875.  In  July  of  that  year, 
he,  with  his  family,  consisting  of  liis  wife  and  one  child,  came  to  Brandon  to 
reside.  In  the  winter  of  187G-7,  he  was  engaged  in  the  marble  business  in 
Middlebury ;  and  that  fact  w^as  know-n  to  the  superintendent  of  the  plaintiff  com 
pany.  His  residence  thus  commenced  in  Brandon  has  been  ever  since  continued, 
unless  his  absences,  and  those  of  his  family  from  the  State,  as  shown  by. the  re- 
port, have  interrupted  it. 

In  February,  1877,  the  defendant  went  to  New  York  to  look  for  business,  leav- 
ing hjs  wife  in  Brandon.  She  was  with  him  in  New  York  a  small  portion  of  the 
time  after  that;  and  while  there  they  boarded,  except  in  the  winter  of  1880-81, 
when  they  kept  house.  They  had  no  home  in  New  York,  and  always  intended 
to  keep  their  residence  in  Brandon.  The  defendant  was  frequently  in  Brandon 
with  his  family,  and  under  such  circumstances  that  his  presence  there  could  have 
been  easily  ascertained.  His  stay  in  New  York  was  for  business  purposes,  and 
was  not  intended  to  be  permanent;  for  it  is  found  that  he  had  no  aefinite  inten- 
tion of  making  New  York  a  place  of  residence  for  his  family,  but  regarded  Bran- 
don as  their  home,  and  expected  his  wife  to  return  there,  as  she  did  from  time  to 
time,  after  being  with  him  m  New  York. 

*7  WaifB  A.  A  D.  278;  3  Am.  Rep.  727  ;  69  N.  II.  131.— Kn. 
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In  order  to  arrest  the  running  of  the  statute,  it  must  appear  that  the  defendant 
was  absent  from  and  resided  out  of  the  State.  It  is  not  sufficient  to  show  absence; 
hut  he  must  have  had  a  residence  in  some  other  State.  If  he  has  a  residence  in 
this  State,  so  that  process  can  be  served  upon  him  in  the  manner  provided  by 
law,  the  running  of  the  statute  is  not  arrested  by  lus  absence  from  the  State. 
A  mere  temporary  residence  in  another  State  does  not  constitute  tlie  party  a  resi- 
dent of  that  State  within  the  meaning  of  the  statute,  so  long  as  he  keeps  a  resi- 
dence in  this  State. 

Upon  the  facts  found,  the  right  to  collect  the  demands  in  suit  was  barred  by 
the  statute  of  limitations,  and  the  pro  forma  judgment  of  the  county  court  is 
reversed,  and  judgment  rendered  for  the  defendant. 


HOWBLL  «.  HORTON. 

Taxation — Covmittbbof  School  Distuct  —  Assbssmknt— Warranter.  L.,  S§  2698,  8068  — 
RiPLBViN^-  Collector.  - 

1.  A  school  district  voted  to  have  two  terms  of  school,  aod  "to  use  the  public  moneV, 
and  raise  the  balance  on  the  grand  list,  for  the  support  of  said  schools."     After usin^  the 

Eublic  money  to  defray  the  expanses  of  the  first  term,  it  was  necessary  to  raise  only  $41.85 ; 
ut  before  theseeond  term  commenced  the  committee  assessed  a  tax  amounting  to  $158.14; 
and  also  another  tax,  after  the  close  of  the  second  term,  which  was  $82.14  in  excess  of  the 
expenses  of  that  term. 

liMf  that  the  tax  was  illegal,  in  that,  while  a  slight  excess  over  the  amount  voted  would 
not  vitiate  the  tax,  here  the  excess  was  unreasonable;  and,  under  the  vote,  that  the  public 
money  could  be  used  only  toward  defraying  the  expenses  of  the  school. 

2.  It  is  necessary  that  a  collector  of  town  taxes  should  hare  a  legal  warrant  to  collect 
unpaid  highway  taxes  dehvered  to  him  by  the  selectmen  under  R.  L.,  §  8058. 

Replevin  for  a  wagon.  Plea,  not  guilty.  Judgment  for  the  plaintiff.  The  opin- 
ion states  the  facts. 

W.  0,  Dunion  d  Edward  Dana,  for  defendant.  /.  C,  Baker  dt  C,  L.  Hmce, 
for  plaintiff. 

RowBLL,  J.  On  March  29, 1881,  the  school  district  voted  to  have  two  terms  of 
school  of  fourteen  weeks  each,  to  commence  on  the  first  Monday  of  May  and  the 
first  Monday  of  December  respectively,  and  "to  use  the  public  money,  and  raise 
the  balance  on  the  grand  list,  for  the  support  of  said  schools.*' 

We  construe  this  vote  to  mean  that  the  public  money  should  be  used  toward  de- 
fraying the  expenses  of  the  schools,  and  that  the  balance  only  of  such  expenses 
shonld  be  defrayed  by  money  raised  by  taxation. 

The  statute  provides  tliat  the  prudential  committee  shall,  as  soon  after  the  vote 
of  the  district  for  that  purpose  as  the  circumstances  ot  the  case  may  require, 
assess  a  tax  for  the  amount  voted  to  he  raised^  etc.  R.  L.,  §  631.  It  is  true  that  the 
assessment  of  a  slight  excess  over  the  amount  voted  to  be  raised,  added  to  cover 
possible  contingencies  in  collecting,  has  been  held  not  to  vitiate  the  tax ;  and  this, 
oecause  courts  will  not  take  notice  of  small  things  in  these  matters,  but  are  dis- 
posed to  uphold  taxes  when  the  excess  is  comparatively  insignificant.  Such  was 
the  case  of  Chandler  v.  Bradish^  23  Vt.  416  But  from  the  very  reason  of  the 
thing,  you  cannot  go  beyond  this  without  throwing  down  the  s-^feguard  that  the 
statute  has  erected.  The  vote  of  the  district  is  the  only  authority  for  assessing  the 
tax  at  all;  and  when  the  prudential  committee  goes  beyond  the  vote,  it  goes  be- 
yond its  jurisdiction,  and  its  acts  are  void. 

Nor  are  the  contingencies  referred  to  above  such  as  is  claimed  were  attempted 
to  be  provided  for  in  this  case.  The  committee  had  no  right  to  anticipate  that 
plaintiff  and  Harrison  would  not  pay  their  taxes,  and  therefore  assess  enough  more 
to  cover  that  contingency  ;  for  the  case  finds  that  they  were  both  good,  and  that 
a  legal  tax  could  be  collected  of  them  at  any  time. 

But  it  is  said  that  the  first  tax,  which  was  assessed  on  October  1,  1881,  is  not 
void,  because  it  did  not,  as  it  turned  out,  exceed  the  expenses  of  both  terms  of 
school.  But  this  tax  was  assessed  before  the  winter  term  commenced,  and  before 
its  cost  was  known,  and  not  at  all  for  the  purpose  of  defraying  the  expenses  of 
that  term  or  any  part  thereof,  but  for  the  express  purpose  of  defraying  the  expenses 
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of  the  summer  term,  as  is  shown  by  the  certificate  of  the  committee  appended 
thereto.  Besides,  it  is  said  in  Chandler'  v.  Bradish^  under  a  similar  vote,  that  the 
assessment  must  be  made  after  the  amount  to  be  raised  is  kuuwn,  and  when  the 
money  is  required. 

When  the  first  tax  was  assessed,  it  was  necessary  to  raise  $41.85  only,  as  the 
public  money  would  defray  the  expenses  of  the  summer  school  into  that  amount 
but  the  amount  of  that  tax  was  $153.14,  which  was  $111.29  in  excess  of  what  was 
required  —  an  excess  entirely  unwarrantable. 

The  other  tax,  assessed  March  4,  1882,  was  $32.14  in  excess  of  the  expenses  of 
the  winter  school ;  and  if  we  add  to  this  the  excess  of  the  first  tax.  we  have  a  to- 
tal excess  of  $143.43,  which  is  more  than  eighty-eight  per  cent  of  the  entire  sum 
to  be  provided  for  by  taxation. 

Takmg  the  statutes  for  the  collection  of  taxes  altogether,  it  is  considered  that 
section  3053  was  not  intended  to  dispense  with  a  warrant  for  the  collection  of 
highway  taxes  by  the  collector  of  town  taxes.  Section  2693  expressly  requires  the 
selectmen  to  annex  to  town  and  highway  tax-bills,  warrants  for  their  collection. 
The  state  treasurer  and  county  treasurers  are  severally  required  to  issue  warrants 
for  the  collection  of  State  taxes  and  county  taxes.  §  368.  Warrants  are  also 
required  for  the  collection  of  school-district  taxes  and  village  taxes.  And  in  the 
case  of  the  town-school  tax  —  generally  called  the  State-school  tax  —  although  the 
statute  does  not  expressly  provide  for  a  warrant,  yet,  in  Wilson  v.  Seavey,  38  Vt, 
221,  it  was  held  that  one  was  necessary ;  and  the  court  said  that  it  was  unreason- 
able to  suppose  that  the  legislature  intended  to  dispense  with  a  warrant  m  the 
single  case  of  the  State-school  tax  and  require  one  in  all  other  cases.  When  a 
delinquent  is  committed  to  jail,  the  statute  provides  generally  that  the  collector 
shall  leave  with  the  jailer  a  copy  of  his  warrant,  with  his  doings  certified  thereon. 
Without  this,  the  jailer  would  have  no  evidence  of  his  authority  to  receive  and  mi- 
prison  the  delinquent.  Thus  it  appears  to  De  the  settled  general  policy  of  the  State 
to  require  warrants  for  the  collection  of  taxes,  and  no  exception  to  that  policy 
should  be  allowed  unless  by  clear  statutory  intendment,  seeing  that  every  reason 
is  in  favor  of  the  policy  and  none  against  it. 

But  it  is  contended  that  if  a  warrant  was  necessary  in  this  behalf,  a  sufficient 
one  was  annexed  to  the  tax-bill  of  1881.  But  not  so.  The  warrant  referred  to  was 
ambulatory,  having  been  made  by  means  of  alterations  to  serve  as  a  warrant  to 
several  successive  tax-bills,  and  in  its  progress,  at  the  time  in  question,  it  had 
passed  the  tax-bill  of  1881,  and  been  annexed  to  the  tax-bill  of  1882.  But  it  is 
argued  that  the  attempt  to  make  the  warrant  apply  to  the  tax -bill  of  1882  was 
abortive,  for  that  the  certificate  of  the  selectmen  attached  to  it  still  showed  that  the 
tax  to  be  collected  was  assessed  on  the  list  of  1881.     The  certificate  is  as  follows : — 

**  Highway  Tax-Bill  for  District  No.  8  in  Chittenden. 

"  The  within  is  a  rate-bill  of  a  highway  tax  of  twenty-five  cents  on  the  dollar  of  the 
grand  list  of  District  No.  3  in  Chittendeh  for  A.  D.  1881,  made  and  assessed  by  us 
this  21st  day  of  May,  1882,  and  voted  by  said  town  March,  1882." 

This  certificate  was  signed  by  the  selectmen  of  1882,  two  of  whom  were  also 
selectmen  in  1881,  and  the  date  of  the  warrant  was  changed  to  May  20, 1882.  The 
case  finds  that  it  was  the  design  of  the  selectmen  to  make  the  warrant  apply  to  the 
tax-bill  of  1882  ;  but  whether  they  failed  in  that  or  not,  we  think  it  clear  that  they 
succeeded  in  making  it  inapplicable  to  the  tax-bill  of  1881,  and  that  the  defendant 
cannot  justify  under  it. 

These  holdings  being  decisive  against  the  defendant,  it  is  unnecessary  to  con- 
sider any  other  question  raised  in  the  case. 

Judgment  affirmed. 
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McGiNNis  V,  Cook. 

Statute  of  Frattds  —  Parol  Contract  —  Sals  op  Land  —  R.  L.,  §  981. 

The  plaintifTs  house  being  mortgaged,  ho  entered  into  a  parol  contract  with  the  defend- 
ant to  purchase  the  mortgage,  sell  the  house,  and  after  satisfying  the  mortgage  debt,  costs, 
etc.,  to  pay  the  balance  to  the  plaintiff.  The  defendant  purchased  as  agreed,  foreclosed, 
and  sold  the  house,  the  plaintiff  in  reliance  on  the  contract  allowing  the  equity  of  redemp- 
tion to  expire. 

I/eld^  that  the  plaintiff  was  entitled  to  recover;  the  contract  was  not  within  the  statute 
of  frauds,  in  that  it  was  not  for  the  sale  of  lands  or  an  interest  m  or  concerninff  them,  and 
could  be  completely  performed  within  one  year;  and  parol  evidence  was  admissible  to 
prove  the  contract.* 

.  Assumpsit.  Plea,  general  issue.  Judgment  for  the  plaintiff.  The  opinion 
states  the  facts. 

Redington  db  BuUer,  for  defendant.  P.  H.  Kendall  and  Lavrrence  <&  Meldariy  for 
plaintiff. 

Waxkkk,  J.  The  plaintiff  is  not  seeking  by  this  action  to  enforce  a  contract 
for  the  sale  of  land  or  an  interest  in  or  concerning  land.  The  action  is  brought 
to  recover  the  balance  which  the  plaintiff  claims  is  due  to  him  from  defendant  for 
the  sale  of  his  house  and  lot  under  the  defendant's  agreement  to  take  up  the  Ver- 
der  mortgage  resting  thereon,  sell  the  land,  and  to  pay  to  the  plaintiiT  the  balance 
above  the  mortgage  debt,  and  other  moneys  paid  to  and  for  the  plaintiff  by  the 
defendant. 

The  defendant  by  this  parol  contract  did  not  undertake  to  purchase  the  plain- 
tifTs premises.  He  simply  contracted  to  buy  the  Verder  mortgage  and  hold  it  for 
the  plaintiff,  make  a  sale  of  the  land,  and  to  account  to  the  plaintiff  for  any  balance 
there  might  be  left  after  paying  the  mortgage  indebtedness  and  other  indebtedness 
to  the  defendant,  and  expenses  and  costs. 

Immediately  after  the  making  of  this  agreement,  the  defendant  bought  the 
Verder  mortgage,  and  the  plaintiff  at  the  defendant's  request  executed  another 
mortgage  to  the  defendant  of  the  same  premises;  and  a  while  after,  the  defendant 
foreclosed  the  mortgages,  and  the  plaintiff  allowed  the  equity  of  redemption  to 
expire,  without  redemption,  in  reliance  upon  the  defendant's  sjiid  agreement,  which 
the  plaintiff's  testimony  tended  to  show,  the  defendant  renewed  several  times, 
both  before  and  after  the  foreclosure. 

The  plaintiff  thus  suffered  the  title  to  become  absolute  in  the  defendant  for  the 
pur|X)se  of  the  sale  and  accounting  under  the  agi-cemcut.  The  title  thus  acquired 
by  the  defendant  was  equivalent  to  a  deed  of  the  premises  to  the  defendant  in 
trust  for  the  purpose  of  said  sale  and  accounting.  The  plaintiff  fulfilled  on  his 
part ;  and  the  defendant  having  acquired  title  as  aforesaid  sold  the  premises  and 
realized  more  than  was  req^'cd  for  the  payment  of  the  mortgage  indebtedness, 
other  claims  and  costs  and  exiHjnses,  as  to  which  there  wixs  no  dispute;  and  the 
balance  thus  i*eraaining  in  his  hands,  he  owed  the  plaintiff;  and  he  is  liable  for 
the  same  in  this  action  under  said  agreement;  and  the  parol  evidence,  offered  as 
to  the  agreement  of  the  parties  and  their  proceedings  under  it,  was  properly 
received  m  evidence  by  the  county  court.  It  was  not  an  agreement  which  the 
statute  requires  to  be  in  writing. 

Again,  if  this  agreement  be  regarded  as  a  contract  for  the  sale  of  land,  which 
the  statute  requires  to  be  in  writing,  the  doctrine  of  the  statute  of  frauds  does 
not  apply;  for,  as  before  stated,  this  is  not  an  action  to  enforce  the  contract,  but 
an  action  to  recover  the  balance  of  money  remaining  in  the  hands  of  the  defend- 
ant, arising  from  the  sale  of  the  house  and  lot  by  the  defendant,  which  he  agreed 
by  the  contract  to  pay  over  to  the  plaintiff. 

Such  a  case  is  not  within  the  statute  of  frauds. 

This  contract  was  fulfilled  on  the  part  of  the  plaintiff  by  his  allowing  the 
equity  of  redemption  under  the  decree  of  foreclosure  to  expire  without  redemp- 
tion; and  the  title  thus  became  absolute  in  the  defendant,  which  was,  under  the 
circumstances,  in  effect,  giving  a  deed  of  the  premises  to  the  defendant. 

^Performance  within  one  year,  see  10  Eng.  Rep.  468 ;  48  Am.  Rep.  42 ;  60  Md.  84S ;  80  Kans. 
510.— Ed. 
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Tlie  dofendant  took  possession  of  the  land,  sold  and  conveyed  it  to  a  third 
party,  received  the  pay  therefor,  deprived  the  plaintiff  of  all  beneficial  use  or 
enjoyment  thereof,  paid  the  mortgage  debt,  costs  and  expenses  to  be  paid  out  of 
the  purchase-money,  and  withheld  and  neglected  to  pay  over  to  the  plaintifT  the 
balance  left  in  his  hands  above  such  disbursements. 

The  claim  now  is  to  recover  the  balance  so  withheld  and  due  the  plaintiff,  aris- 
ing out  of  the  sale  under  this  contract.  To  establish  the  plaintiff's  right  to 
recover  such  balance  the  parol  contract  between  the  parties  is  admissible  in  evi- 
dence, and  it  is  as  valid  and  binding  as  if  it  had  been  reduced  to  writing. 
Bowen  v.  Bell,  20  Johns.  338;  S.  C,  6  N.  Y.  Com.  Law  Rep.  (^Lawy.  Ed.)  1037, 
notes ;  Hodges  v.  Greene^  28  Vt.  358. 

It  is  claimed,  also,  that  this  parol  agreement  was  a  contract  not  to  be  performed 
within  a  year,  and  for  that  reason  was  within  the  statute  of  frauds.  This  point 
is  not  a  tenable  one.  The  contract  was  one  capable  of  being  completely  per- 
formed within  one  year.  It  was  not  by  its  terms  not  to  be  performed  within  one 
year.  The  contract  was  to  buy  the  Verder  mortgage  and  hold  it  for  the  plaintiff, 
sell  the  house  and  lot  for  the  benefit  of  the  plaintiff,  and  account  for  the  balance. 
All  this  might  have  been  done  within  one  year.  No  time  was  fi.\ed  in  which  it 
was  to  be  done.  It  was  an  executory  contract,  upon  the  performance  of  which 
the  defendant  might  have  immediately  entered. 

Nor  does  it  hiake  it  any  less  a  contract  which  might  have  been  performed 
within  one  year*  because  the  defendant,  instead  of  taking  a  deed  from  the 
plaintiff,  resorted  to  a  foreclosure  of  the  mortgages.  He  was  not  by  the  terms  of 
the  agreement  required  to  foreclose  the  mortgages.  But  assuming  that  he  ^was, 
that  does  not  bring  it  within  the  statute  of  frauds.  The  mortgages  might  have 
been  foreclosed  and  the  time  of  redemption  on  motion  have  been  fixed  by  the 
court  of  chancery  at  a  period  of  time  within  and  much  leas  than  a  year,  and  the 
title  have  become  absolute  in  the  defendant  under  the  decree,  premises  sold,  debts 
and  expenses  paid,  and  the  balance  have  been  paid  over  to  the  plaintiff  within  a 
year  from  the  time  of  making  the  agreement. 

It  is  also  claimed  that  the  parol  evidence  offered  by  the  plaintiff  tended  to  vary 
the  decree  of  foreclosure,  and  was  objectionable  for  that  reason.  This  claim  has 
no  foundation.  There  was  no  attempt  to  vary  the  decree.  The  decree  was  con- 
clusive, and  the  plaintiff's  right  to  recover  rested  on  its  conclusiveness.  The  party 
to  whom  the  defendant  sold  the  premises  rested  upon  this  decree  as  a  link  in  his 
chain  of  title.  Neither  the  plaintiff  nor  defendant  could  safely  question  the  con- 
clusiveness uf  the  decree ;  and  the  ))aroI  evidence  was  not  offered  or  used  for  such 
purpose. 

The  defendant's  objections  to  the  charge  of  the  court  were  as  to  the  instruc- 
tions given  to  the  jury  bearing  upon  this  parol  agreement  as  to  the  sale  of  the 
house  and  lot,  and  as  to  the  effect  of  the  same.  \v3*find  no  error  in  the  char;ge 
in  respect  thereto,  the  evidence  having  been  properly  received  by  the  court 

Judgment  affirmed. 


nuuHES  t).  Vail. 

Taxation — Qdarry  Lrasbd  —  R.  L.,  JJ  848. 

A  slate  quarry,  leased  for  the  ])urnose  of  manufacturing  roofing  slate,  should  be  set  in 
the  list  of  lessor;  aud  if  set  in  the  list  of  the  lessee,  a  tax  assessed  thereon  is  invalid. 

Real  estate,  within  the  meaning  of  the  tax  law,  i.h  land  with  its  Hxturea  and  accessoriea, 
—  land,  measurable  and  capable  of  description  by  metes  and  bounds. 

Trespass.  Plea,  general  issue  and  notice  of  justification  under  a  tax  warrant. 
Judgment  for  defendant. 

Barrett  d  Barrett  and  Betts^  for  plaintiff.     Fayette  Potter^  for  defendant. 

Walker,  J.  The  defendant,  to  justify  the  distraint  and  sale  of  the  property 
for  the  recovery  of  which  this  suit  is  brought,  as  collector  of  taxes  for.tlie  town 
of  Pawlet,  must  show  that  he  had  legal  autliority  to  make  the  distraint  and  sale, 
and  that  the  tax,  which  he  is  ordered  to  collect,  is  a  legal  tax. 

The  first  essential  of  a  legal  tax  is  that  it  be  assessed  upon  a  legal  list;  if  the 
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list  fails  all  the  proceedings  in  the  collection  of  the  tax  are  invalid  and  void.  In 
this  case  the  main  question  is,  whether  the  plaintiffs  list,  as  set  in  the  quadrennial 
grand  list  of  the  town  of  Pawlet  for  the  year  1882,  is  a  legal  list. 

The  State  and  county  taxes  for  the  payment  of  which  the  defendant  as  collector 
distrained  and  sold  the  property,  which  this  suit  is  brought  to  recover  for,  were 
assessed  upon  this  list. 

The  listers  in  making  the  quadrennial  appraisal  for  the  town  of  Pawlet  set  in 
the  list  to  the  plaintiff  a  ** quarry"  at  $10,000,  as  real  estate.  The  interest 
which  they  thus  set  in  the  list  to  the  plaintiff  as  a  quarnr  is  created  and  conferred 
by  a  written  instrument  between  Alexadder  Clayton  of  the  one  part,  and  Evans 
&  Lloyd  of  the  other  part,  dated  July  10,  1872;  and  by  assignment  of  that  in- 
strument the  plaintiff  is  now  the  assignee  and  owner  of  whatever  interest  was 
given  thereby  to  Evans  &  Lloyd. 

Real  estate  must  be  pet  in  the  list  to  the  last  owner  thereof  on  the  first  day  of 
April  preceding  the  making  of  the  list.  The  plaintiff  was  the  last  owner  on  the 
first  day  of  April  of  the  interest  conferred  by  said  written  instrument;  and  if 
that  interest  is  real  estate  within  the  spirit  and  meaning  of  the  general  listing 
law,  it  was  properly  set  to  him  as  the  owner  thereof.  If  it  is  not,  then  the 
listers  had  no  authority  to  set  it  in  the  plaintiff^s  list.  The  four  acres  of  land  men- 
tioned in  said  instrument  are  a  part  of  said  Clayton's  farm,  situated  in  said  Paw- 
let, and  of  which  he  has  been  the  owner  and  occupant  since  1857,  and  which  was 
set  in  the  list  to  him  in  1882,  the  same  it  had  been  for  many  years  before  without 
any  reduction  of  the  acreage  on  account  of  the  plaintiff's  interest  in  said  four 
a«res. 

The  said  written  instrument  was  executed  with  the  formalities  of  a  deed,  and 
gave  unto  Evans  &  Lloyd  and  their  assigns  the  right  and  privilege  to  enter  into 
and  upon  about  four  acres  of  Clayton's  farm,  on  the  lot  described,  and  to  open 
and  test  the  slate  rocks  or  quarries  within  said  four  acres,  and  to  make  roofing 
slate  within  and  from  the  same,  if  suitable  material  for  the  purpose  should  be 
found,  and  to  continue  so  long  as  suitable  material  may  be  there  found  for  the 
j)urpose. 

And  said  Evans  &  Lloyd  hired  and  took  the  rights  and  privileges  for  the  period 
mentioned,  and  agreed  to  go  on  and  test  the  slate  rocks,  and  if  suitable  material 
was  found,  to  manufacture  roofing  slate  therefrom  until  the  rock  is  exhausted ; 
and  to  return  every  quarter,  from  the  time  they  began  to  work,  to  Clayton,  a  true 
account  of  all  slate  manufactured  during  each  preceding  quarter,  and  of  all  stone 
got  out  for  other  uses,  and  of  all  stone  sold  by  them;  and  to  pay  as  rent  for  the 
rights  and  privileges  granted  the  sum  of  twenty-five  cents  for  each  square  of  roof- 
ing slate  manufactured  and  sold,  and  five  per  cent  of  the  value  of  other  stone. 
Clayton  reserved  a  lien  on  all  slate  and  stone  as  security  for  the  payment  of  the 
rent;  and  he  also  reserved  the  free  and  full  use  for  farming  purposes  of  all  of  said 
four  acres  which  were  not  needed  for  working  the  ledges  and  manufacturing 
roofing  slate ;  and  it  was  also  agreed  therein  that  if  the  party  of  the  second  part 
failed  to  i>erform,  then  all  rights  and  privileges  granted  were  to  be  forfeited,  and 
the  iu.strument  to  cease  to  be  binding  at  the  election  of  Clayton.  The  plaintiff 
now  stands  in  the  place  of  Evans  &  Lloyd. 

It  is  apparent  from  this  instrument  that  Clayton  retained  the  control  and  do- 
minion of  the  land  for  all  purposes  except  as  required  for  the  slate  business;  he 
l)arted  with  no  title  to  the  slate,  as  it  lies  in  the  rock  constituting  a  part  of  the 
land.  No  title  passes  until  the  slate  has  been  transformed  into  personal  projMjrty, 
and  payment  made  as  stipulated;  the  ownership  of  the  land  remains  in  Clayton. 
The  party  of  the  second  part  took  and  hired  certain  rights  and  privileges  only, 
wliicn  he  may  abandon  at  any  time,  and  when  so  abandoned  Clayton  cannot  com- 
pel him  to  go  on  His  remedy  is  an  action  for  damages  for  a  breach  of  contract, 
or  his  option  to  terminate  it. 

The  elementary  writers  upon  the  subject  of  taxation  say,  in  substance,  that  real 
estate  assessable  for  taxes  means  land  with  its  fixtures  and  inherent  and  existing 
accessories.  It  consists  of  territoiy  measurable  as  land,  and  capable  of  descrip- 
tion by  metes  and  bounds,  and  of  buildings.  An  interest  in  lands  to  be  assessable 
for  taxes  as  real  estate,  must  be  susceptible  of  such  territorial  location  and  de- 
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scription,  or  to  be  capable  of  being  dealt  with  in  municipal  and  business  matters 
as  land.  It  must  be  such  an  interest  in  land  as  can  be  conveyed  and  transferred 
only  by  deed  executed  and  recorded  according  to  the  requirements  of  the  statute 
for  the  conveyance  of  real  esfate;  for  otherwise  a  collector  of  taxes  could  not  en- 
force the  collection  of  the  taxes  assessed  thereon  upon  the  property  or  interest 
itself.  It  must  be  of  such  a  character  that  a  collector's  tax  deed  thereof  \rould 
give  good  title  to  it.  The  inventory  required  by  law  to  be  filled  out  by  the  tax 
payer  in  this  State  contemplates  territory,  and  not  an  unascertained  interest  in 
land ;  it  calls  for  the  number  of  acres ;  the  grand  list  book  also  calls  for  the  num- 
ber of  acres;  and  section  348,  Revised  Laws,  requires  that  the  Ust  when  com- 
pleted shall  contain  the  quantity  of  real  estate  ovmed  by  each  taxable  person. 

These  requirements  would  seem  to  exclude  all  such  contract  interest  in  land  as 
is  conferred  by  said  written  instrument  from  taxation  as  real  estate.  Quarries 
are  taxable,  it  is  true,  to  the  owner  of  the  real  estate  in  which  the  quarries  exist; 
but,  under  the  statute,  they  must  be  set  in  the  list,  with  the  real  estate  of  ^wbich 
they  constitute  a  part,  and  not  to  the  person  who  has  nothing  more  than  a  chattel 
interest  therein,  or  a  right  under  a  mutual  contract,  like  the  one  in  question*  to 
manufacture  stone  therefrom  upon  the  payment  of  rent.  Such  a  right  does  not 
make  the  person  the  owner  of  the  quarries,  in  fact,  nor  within  the  meaning  of  the 
statute  for  listing  purposes. 

The  plainti/i  does  not  own  the  four  acres  of  land  on  which  the  slate  rock  or 
quarry  is  situated.  His  interest  therein  cannot  be  descril>ed  as  real  estate  by  znetes 
and  bounds.  It  is  not  measurable  as  land,  and  hence  it  is  not  such  an  interest  in 
land  as  is  taxable  as  real  estate  within  the  meaning  and  spint  ot  the  statute  for 
taxation  of  real  estate ;  and  the  listers  had  no  jurisdiction  of  it  as  such. 

As  was  stated  in  the  argument,  this  case  stands  upon  substantially  the  same 
ground  as  Clove  Spinng  Iron  WorH  v.  Cone^  50  Vt.  603,  and  is  not  distinguishable 
from  it.  In  that  case,  the  contract  relied  upon  as  a  basis  ot  listing  the  interest 
conferred  as  real  estate,  gave  the  party  the  right  to  go  upon  the  land  of  another 
and  cut  and  remove  the  wood  and  timber  growing  thereon  for  a  term  of  years.  In 
this  case,  it  gives  the  right  to  go  upon  the  land  of  another  to  open  and  test  slate 
rock,  and  get  out  and  manufacture  roofing  slate.  In  one  cose  the  right  is  to  take 
what  grows  upon  the  surface ;  in  the  otlier,  what  lies  upon  and  below.  In  thai 
case  the  land  was  assessed  to  the  owner,  and  the  growing  timber  to  the  party  who 
had  the  right  to  cut  it.  In  this  case  the  land  is  assessed  to  the  owner,  and  the 
right  to  get  out  and  manufacture  slate,  under  the  name  of  ** quarry,"  to  the  party 
having  the  right.     Both  casos  rest  upon  the  same  principle. 

Listers  have  not  the  right,  under  the  statute,  to  set  the  land  in  the  hst  to  one, 
and  what  grows  upon  the  surface  or  lies  beneath  and  constitutes  a  part  of  the  land. 
to  another;  especially,  under  such  an  agreement  as  is  shown  in  this  case. 

As  the  plaintiil  had  no  interest  in  the  real  estate  described  in  the  contract  shown 
that  could  be  appraised  and  set  in  the  list  to  him  as  i*eal  estate,  it  was  error  in  the 
listers  to  so  put  it  in  the  Ust;  and  the  assessment  of  taxes  upon  it  was  void ;  and 
the  defendant's  attempted  justification  under  the  warrants  in  his  hands  for  the 
collection  of  the  taxes  in  question  assessed  upon  that  list,  fails. 

As  this  conclusion  is  decisive  of  the  case,  it  is  not  necessary  to  pass  upon  the 
other  questions  presented  by  the  exceptions. 

Judgment  reversed  and  judgment  for  the  plaintiff  for  the  sum  agreed. 


Kennedy  v.  Morgan. 
Nbgliobncb  —  Plbadino  —  Declaration. 

In  an  action  to  recover  for  injuries  received  by  the  plamtiflTs  son,  claimed  to  hare  been 
caused  by  the  defendant's  neghcence,  while  lawfully  engaged  in  teanng  down  and  retnor- 
ing  the  brick  walls  of  a  Bcbool-hoase,  in  that  the  walls  fell  through  a  want  of  safficient 
bracing,  the  declaration  is  bad  on  demurrer,  unless  such  facts  are  alleged,  that  the  court 
can  see  the  relation  of  the  parties  and  the  duty  which  the  defendant  owed  to  the  bo?,  a 
mere  allegation  of  duty  is  insufficient ;  but  x\xq facta  from  which  the  duty  spnngs  mast  be 
alleged.* 

*  Moak's  Van  Santv.  PI.  219  el  seq.  —  En. 
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Case  for  negligence.    Demurrer  to  the  declaration  sustained. 

Bedington  <&  Butler^  for  plaintiff.     Baker  d  ITawe^  for  defendants.        ^ 

Powers,  J,     Negligence  is  a  shortage  of  legal  duty. 

All  facts  essential  to  the  creation  of  the  duty  must  be  alleged  in  a  declaration 
charging  negligence  upon  such  facts.  If  the  facts  stated  in  tl>e  declaration  do  not 
raise  the  duty,  the  duty  cannot  be  established  by  proof  of  other  facts  not  stated. 
AUegaUon  as  well  as  proof  is  the  foundation  of  a  right  of  recovery.  If  the  pleader 
merely  alleges  the  duty  in  his  declaration,  he  states  a  conclusion  of  law ;  whereas 
the  elementary  rule  is  that  the  facts  from  which  the  duty  springs  must  be  spread 
upon  the  record  so  that  the  court  can  see  that  the  duty  is  made  out. 

No  intendments  are  made  in  favor  of  a  declaration  challenged  by  a  demurrer. 

The  defendant  was  engaged  in  a  lawful  work.  No  relation,  obligation  or  duty 
to  the  plaintLGTs  son  is  alleged ;  nor  does  it  appear  that  he  had  any  knowledge  of 
the  son^s  presence  in  the  vicinity  of  his  work. 

Nothing  actionable  then  is  disclosed  in  the  declaration.  2  Addison  on  Torts, 
1147;  Gould's  PL,  chap.  3,  §  7;  i?V^  v.  Kent,  55  Vt.  657. 

There  was  no  error  in  the  judgment  below ;  but  the  same  is  pro  forma  reversed 
and  repleader  awarded. 


,^o.t  on .  PowEBS  V,  Powers'  Estate. 

PrOBAI^  ffO^^  —  AdMINISTRATOB —  COMMISSIONBBS  —  SuiTS  DlSCONTINir»D  —  Waivbe  —  R.  L., 

%%  211^,^2180,  2148,  2154. 

Wbon  the  probate  conrt  jprants  letters  of  administration,  it  should  at  the  same  time  ap- 
point commissioners  to  adjudicate  upon  the  claims  against  the  estate;  and  it  is  under  the 
same  dutj^  to  creditors  as  to  the  estate  to  appoint  the  commissioners. 

And  it  is  also  the  duty  of  the  court  to  appoint  the  commissioners  on  the  petition  of  a 
creditor  whose  suit  had  been  heard  bj  referees,  and  a  report  filed  before  the  death  of  the 
intestate,  but  had  been  recommitted  for  further  hearing. 

Such  creditor  waived  none  of  his  rights,  although  he  took  part  in  the  proceedings,  after 
first  objecting  to  the  jurisdiction  of  the  referees. 

Bection  21&,  R.  L.,  and  following  sections,  by  which  An  administrator  may  enter  and 
prosecute  or  defend  certain  suits,  are  rendered  wholly  inoperative  by  section  2154,  R.  L., 
when  commissioners  are  appointed. 

Ap|>eal  from  the  order  of  the  probate  court  denying  the  petition  of  the  plaintiff 

graying  for  the  appointment  of  commissioners  upon  the  estate  of  J.  C.  Powers, 
eceased.     Appeal  dismissed. 

Barrett  <&  Barrett  and  Orm^>es  <k  Briggs^  for  plaintiff.  W,  H,  Smith,  for  de- 
fendant. 

Powers,  J.  At  the  hearing  before  the  referees,  February  27, 1883,  the  plaintiff 
objected  to  further  proceedings  before  the  referees  on  account  of  the  death  of  the 
defendant ;  but  his  objection  was  ignored,  and  the  hearing  proceeded.  It  is  not 
to  be  said  that  the  plaintiff  waived  any  rights  to  apply  to  the  probate  court  for  the 
appointment  of  commissioners  by  the  continued  proceedings  before  the  referees, 
as  the  hitter  proceedinffs  went  on  in  spite  of  his  protests.  lie  did  not  voluntarily 
subnait  to  the  further  jurisdiction  of  the  county  court;  but  on  the  same  day  pre- 
sented his  petition  to  the  probate  court,  praying  for  the  appointment  of  commis- 
sioners. 

This  petition  was  ultimately  denied  by  the  probate  court ;  and  the  question  pre- 
sented for  determination  is,  whether  the  plaintiff  as  matter  of  law  had  the  right  to 
call  for  the  appointment  of  commissioners. 

In  the  Probate  Act  of  1797,  which  was  in  force  many  years,  it  was  provided 
that  executors  and  administrators  might,  under  an  order  of  the  probate  court,  by 
public  notice,  require  creditors  of  the  estate  they  represented  to  exhibit  to  them 
their  claims  within  a  limited  time,  failing  which,  such  claims  should  be  forever 
barred.  It  was  further  provided  that  if  the  administrator  supposed  the  estate  to 
be  insolvent,  he  should  represent  its  conditions  and  circumstances  to  the  probate 
court,  and  thereupon  the  court  should  appoint  commissioners  to  adjust  the  claims 
of  creditors.  The  act  further  provided  that  attachments  of  property  should  be 
dissolved  in  pending  suits  only  when  commissioners  were  so  appointed,  and  that 
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no  action  should  be  maintained  against  the  administrator  without  his  consent 
Under  this  act  it  manifestly  rested  with  the  administrator  whether  to  apply  for 
commissioners  or  not.  From  an  inspection  of  the  claims  exhibited  to  him,  he  could 
well  judge  whether  the  assets  were  ample  for  their  liquidation,  or  whether  he  was 
called  upon  to  represent  the  estate  as  insolvent,  and  so  compel  creditors  to  accept 
a  pro  rata  dividend  upon  the  allowance  of  commissioners. 

But  now,  and  for  many  years  past,  all  estates  are  settled  as  insolvent  estates,  with- 
out any  formal  representation  of  insolvency  by  the  administrator;  and  no  reason 
exists  forgiving  the  option  of  calling  for  commissioners  to  the  administrator  alone. 
The  language  of  our  present  statute  is  peremptory:  **  Where  letters  testamentary 
or  of  administration  are  granted,  the  court  shall  appoint  two  or  more  persons  to 
be  commissioners,  etc."     R.  L.,  §  2115. 

In  all  cases,  save  two  exceptional  ones,  not  material  here  to  be  noticed,  the 
statute  has  provided  a  special  tribunal  which  can  adjudicate  upon  the  claims  of 
creditors  at  less  expense  and  with  greater  expedition  than  the  ordinary  common- 
law  tribunals. 

By  section  2130,  R.  L.,  all  pending  suits  at  the  time  commissioners  are  appointed 
shall  be  discontinued. 

After  such  appointment  no  action  can  be  continued  against  the  estate  except  for 
the  recovery  of  real  estate.      Warner  v.  Crane^  16  Vt.  82. 

Our  probate  code  has  grown  u])  into  a  system  by  itself,  the  leadk*  'sl^ea  of  which 
is  to  confer  upon  the  probate  court  exclusive  jurisdiction  in  tlie  :^<>c:tat^1^^  ^^  fi*- 
tates.  A  board  of  commissioners  to  adjust  the  claims  of  creditotQ  in^«  offsets 
thereto  is  one  of  the  instrumentalities  provided  to  accomplish  this  idea.  Creditors 
have  the  same  interest  in  the  appointment  of  this  board  as  the  estate  has,  and  the 
probate  court  owes  the  same  duty  to  one  as  to  the  other. 

In  view  of  the  general  policy  of  the  probate  law,  as  well  as  the  peremptory 
language  of  the  section  quoted  above,  we  hold  that  creditors  have  the  right  to  ctSx 
for  commissioners  if  the  court  «eglects  its  duty  to  appoint. 

The  petitioner  confessedly  had  a  debt  of  near  $300,  and  claimed  a  much  larger 
one.  The  validity  of  his  debt  was  not  for  the  court  to  determine,  as  this  would 
practically  usurp  the  jurisdiction  of  the  commissioners. 

Section  2143  and.  following  sections  of  Revised  Laws' were  first  found  in  the 
Judiciary  Act  of  1797,  and  seem  originally  to  have  been  enacted  rather  to  define 
the  power  of  the  court  than  to  affect  the  settlement  of  estates.  The  language  of 
these  sections  may  seem  to  work  an  inconsistency  in  the  probate  system ;  but  their 
force  IS  wholly  restrained  by  section  2154,  which  makes  them  inoperative  when 
commissioners  are  appointed. 

The  judgment  of  the  county  court  is  reversed  .and  judgment  rendered  that  the 
prayer  of  the  petition  be  granted,  and  ordered  that  this  judgment  be  certified  to 
the  probate  court. 


Griswold  V,  Barker. 

MoRTGAOB  —  Bail  Forfeitbd  —  Chancer.  . 

The  mortgage  was  executed  to  secure  the  petitioner  for  becoming  bail  by  way  of  re- 
cognizance fur  the  mortgagor's  son,  who  had  been  indicted.  On  failure  of  the  son  to 
appear  at  court,  the  bona  was  forfeited,  judgment  rendered  thereon  without  scir*  /acUu 
proceedings,  an  execution  issued,  and  the  amount  was  paid  b^  the  petitioner. 

Htld^  on  a  proceeding  to  foreclose  the  mortgage,  that  it  is  immaterial  whether  the  judg- 
ment for  the  penalty  and  the  execution  were  void,  as  that  objection  is  merely  technic^ 
and  the  petitioner's  liability  would  continue;  nor  was  the  petitioner  bound  to  delay  pay- 
ment that  a  motion  to  chancer  might  be  interposed. 

Foreclosure  of  mortgage.  Heard  on  the  pleadings  and  a  special  master's  report. 
Bill  dismissed. 

It  appeared  that  Alonzo  W.  Barker,  a  son  of  the  defendant,  was  arrested  by 
virtue  of  a  warrant  issued  by  the  county  court  upon  an  indictment  found  a^inst 
him  for  the  illej^al  sale  of  liquor;  that  the  petitioner,  March  18,  1880,  became 
bail  for  said  Alonzo;  that  the  mortgage  was  executed  August  24,  1880;  that  the 
mortgage  contained  this:  **  Now  if  said  Jane  Barker  shall  indemnify  and  save 
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and  keep  said  Griswold  free  and  clear  of  and  from  all  loss,  cost,  trouble,  or  ex- 
pense, on  account  of  his  becoming  bail  as  aforesaid,  then  this  obligation  to  be 
null  and  void,"  etc.     It  furthered  appeared : 

"•  It  was  understood  that  said  Alonzo  W.  Barker  was  not  to  appear  in  accordance 
with  said  recognizance,  and  he  did  not  appear.  At  the  March  term  of  said 
court,  1880,  the  bond  was  called  and  forfeited,  and  judgment  rendered  thereon 
for  the  penalty  named  in  the  bond.  Execution  on  said  judgment  was  issued  on 
the  16th  day  of  August,  1880,  against  said  Alonzo  W.  Barker  and  said  Griswold. 

"The  above-mentioned  proceedings  were  all  as  shown  by  the  docket  entries  in 
said  cause. 

**  The  sheriff  who  had  the  execution  for  collection,  pressed  said  Qriswold  for 
the  payment  of  it,  and  insisted  that,  if  said  Alonzo  W.  Barker  did  not  pay  it, 
said  Griswold  must  Said  Gnswold,  after  the  execution  was  in  the  hands  of  the 
sheriff,  had  several  interviews  in  relation  thereto  with  said  Alonzo  W.  Barker,  who 
told  him  that  his  counsel  said  that  nothing  could  be  done  about  the  matter  until 
the  recognizance  should  be  sued  on  scire  faunas, 

*"  It  was  claimed  by  said  counsel  that  said  judgment  and  execution  were  void, 
and  that  scire/acias  upon  the  recognizance  was  the  proper  method  of  enforcing 
the  forfeiture  thereof;  and  said  Griswold  was  seasonably  notified  by  them  of  that 
claim,  and  that  he  must  not  pay  the  execution* 

^^  Said  Alonzo  W.  Barker  not  having  taken  care  of  said  execution,  said  Gris- 
wold paid  it  on  the  13th  day  of  October,  1880." 

John  Hows  and  P.  E,  EendaUj  for  orator.  Bromley  d  Clark  and  H.  H,  Harman^ 
for  defendant. 

RowBLL,  J.  The  judgment  of  forfeiture  fixed  the  petitioner's  liability  to  such 
an  extent  that  he  had  a  risht  to.pay  without  waiting  to  be  forced,  if  no  sufficient 
reason  existed  as  between  nim  and  the  defendant  why  he  should  not,  and  nono 
appears.  Conceding  that  the  judgment  for  the  penalty  and  the  execution  issued 
thereon  were  void,  as  contended,  that  objection  was  merely  technical,  as  the  peti- 
tioner's Hability  continued  notwithstanding,  and  proper  proceedings  could  have 
been  instituted  at  any  time  to  enforce  it. 

Nor  was  the  petitioner  bound  to  delay  pa3rment  that  a  motion  to  chancer  might 
be  interposed.  There  had  been  ample  opportunity  for  such  a  motion,  but  it  had 
not  been  made ;  nor  does  it  appear  that  there  was  any  ground  for  making  it,  and 
probably  there  was  none.  The  case  then  is  this :  The  petitioner  was  under  obli- 
gation on  his  recognizance,  without  defense  on  the  merits  or  ground  for  a  motion 
to  chancer,  and  so  he  paid  as  well  he  might. 

If  authority  is  needed,  we  have  it  m  Curtis  v.  Banker,  136  Mass.  855,  which 
was  thus:  Defendant  gave  plaintiffs  a  bond  of  indemnity  for  becoming  sureties 
on  the  official  bond  of  Holman,  a  paymaster  in  the  army.  Holman  defaulted, 
and  the  government  sued  his  bond  without  first  demanding  of  him  or  the  plain- 
tiff payment  of  the  deficit.  Plaintiffs  knew  of  no  defense,  and  were  advised  that 
there  was  none,  and  so,  after  vainly  endeavonng  to  obtain  relief  through  the 
court  of  claims,  they  suffered  a  default  and  paid  the  judgment,  and  brought  this 
suit  on  defendant's  bond  of  indemnity.  Defendant  objected  that  under  their 
bond  to  the  government  there  eould  have  been  no  legal  default  nor  legal  compul- 
sion on  plaintiffs  to  pay,  until  demand  on  them  or  Holman,  and  that  by  consent- 
ing to  a  default  they  had  waived  a  legal  defense.  But  the  court  said,  that  if  the 
defense  suggested  might  have  been  made,  it  was  entirely  technical  in  its  charac- 
ter, as  it  would  have  operated  only  to  defeat  the  suit  as  then  brought,  and  been 
no  bar  to  a  suit  brought  after  proper  demand,  and  that  whatever  might  have  been 
the  case  had  there  been  a  good  defense  on  the  merits,  plaintiffs'  failure  to  interpose 
a  purely  technical  defense,  although  known  to  them,  would  not  prevent  their 
recovery,  for  it  could  not  be  ruled  as  matter  of  law  that  they  were  bound  to  make 
such  defense. 

Decree  reversed,  decree  for  the  petitioner,  and  cause  remanded,  with  mandate. 
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Shekman  «.  Windsor  Manufacturing  Co. 

Mandatk  —  Amendmbkt —  Pleading —  Statute  op  Limitations  —  R.  L.,  8  775. 

When,  after'Bcvcral  delays  caused  by  ibe  dcfendaDt,  the  supreme  court  affirms  the  de- 
cree bclow^  overruling  a  demurrer  to  tbo  bill,  and  remands  the  case  with  a  mandate,  the 
mandate  is  obligatory  on  the  court  of  chancery ;  and  it  has  no  power  to  allow  the  defend- 
ant to  withdraw  the  demarrer  and  plead  the  statute  of  limitations;  andespeciallj  is  this 
so,  as  the  same  question  could  have  been  raised  by  the  demurrer,  and  also  as  the  defeitd- 
ant  had  moved  in  the  supreme  court  for  leave  to  withdraw  the  demurrer  and  to  answer^ 
and  the  case  was  left  "with  the  court,"  forcounsel  to  furnish  briefs  within  a  time  certain, 
and  defendant  failms  to  furnish  a  brief,  the  decree  below  was  affirmed;  the  circamstances 
being  the  same  as  when  the  motion  was  tirst  made. 

Bill  in  chancery.  Heard  on  motion  of  the  defendant.  Motion  denied.  The 
opinion  states  the  facts. 

William  Batchelder,  for  defendants.     ProtU  A  Walker^  for  orators. 

RowELL,  J.  The  original  bill  in  this  case  was  brought  to  the  September  term, 
1880,  of  the  court  of  chancery,  to  which  a  general  demurrer  was  filed,  which  was 
overruled  j^^o  forma  at  the  September  term,  1883,  and  a  decree  passed  for  the 
orators  according  to  the  prayer  of  the  bill,  from  which  the  defendant  appealed. 

At  the  January  terra,  1884,  of  the  supreme  court,  the  defendant  moved  for  leave 
to  withdraw  its  demurrer  and  answer  over,  **and  raise  the  same  questions  by 
answer  that  could  be  raised  by  demurrer."  The  cause  was  left  *'  with  the  court," 
for  counsel  to  furnish  briefs  within  a  time  certain,  which  not  being  done  on  the 
part  of  the  defendant,  said  motion  was  overruled,  the  decree  affinned,  and  the 
cause  remanded,  with  mandate. 

At  the  March  term,  1884,  of  the  court  of  chancery,  a  decree  for  the  orators 
was  entered  pursuant  to  mandate,  and  the  cause  'referred  to  a  master  to  take  the 
account ;  after  which,  but  at  the  same  term,  the  defendant  moved  that  the  decree 
be  reversed  and  set  aside,  with  leave  to  answer  or  plead,  and  showed  by  affidavit 
tiint  it  desired  to  set  up  the  **  statute  of  limitations  as  a  defense.*'  The  court 
found  that  the  condition  'and  circumstances  then  were  the  same  as  when  said 
motion  was  made  m  the  supreme  court,  no  new  facts  having  intervened,  and 
denied  the  motion,  on  the  ground  that  the  mandate  of  the  supreme  court  was 
obligatory  upon  it ;  and  the  defendant  appealed. 

It  is  obvious  that  the  defendant  is  now  asking  for  an  opportunity  to  renew  & 
question  that  was  really  raised  by  its  demurrer,  and  miglit  have  been  litigated 
under  it  had  the  defendant  so  elected,  but  which  in  effect  was  decided  against  it 
by  the  supreme  court  when  it  affirmed  the  decree  of  the  court  of  chancery;  for 
it  is  now  well  settled  that  lapse  of  time  as  a  bar  to  a  suit  m  equity  may  be  availed 
of  by  demurrer  when  the  objection  appears  on  the  face  of  the  bill,  as  whatever 
objection  of  that  kind  there  is  does  in  this  case.  Nor  is  this  motion  different  in 
legal  effect  from  the  one  made  and  denied  in  the  supreme  court. 

In  this  state  of  the  case,  the  mandate  of  the  supreme  court  was  obligatory  on 
the  court  of  chancery,  and  it  was  its  duty  to  proceed  to  carry  it  into  effect  as  it 
did.     R.  L.,  §  775.     Nor  does  an  appeal  lie  in  such  a  case. 

Appeal  dismissed,  with  costs. 


RUSZITS  V.  HlLLIARD. 

1x8olvrxct  —  Nok-Rb8i DENT  Creditor  —  Practicr— PBxniNo  Suit  Coxnn fed  —  R.  L.,  $1797. 

A  non-resident  creditor  can  sustain  an  action  against  a  party  adjudged  an  inaolreBt 
debtor,  Mrhile  his  estate  is  being  settled  by  an  assignee,  if  Huch  creditor  has  not  partici- 
pated in  the  proceedings,  and  has  not  submitted  to  the  jurisdiction  of  the  insolvency 
court. 

But  the  statute—  R.  L.,  %  1797  —  whereby  a  pending  suit  shall  be  stayed  on  the  apphcft- 
tion  ot  the  debtor,  until  the  question  of  discharge  has  been  determineid,  is  bindini^  npoB 
non-resident  as  well  as  resident  creditors.  Hut  a  formal  apphcation  in  the  nature  of  a 
motion  tor  continuance  must  be  made  to  the  court;  and  a  plea  in  bar  merely  setting  up 
the  insolvency  proceedings  will  not  be  treated  as  such  motion. 

Assumpsit,    Pleas,  general  issue  and  two  special  pleas  in  bar.     Heard  on  de- 
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murrer  to  the  plaintiffs  rq)lication  to  the  special  pleas.     Judgment  that  the 
replication  was  sufficient. 

Redington  db  Butler,  for  defendant.     F.  G.  Smningtony  for  plaintiff. 

RoYCB,  C.  J.  The  pleas  in  bar  allege,  that  before  the  commencement  of  this 
suit  the  defendant  had  been  adjudged  and  declared  an  insolvent  debtor,  under 
R.  L.,  chap.  93;  that  an  assignee  had  been  appointed  and  the  estate  duly  assigned 
under  the  provisions  of  that  chapter;  that  the  assignee  had  proceeded  to  settle  the 
estate,  and  that  said  insolvency  proceedings  were  still  pending  and  the  question 
of  the  discharge  of  the  debtornot  yet  determined ;  and  conclude  by  praying  judg- 
ment if  the  plaintiff  ought  to  have  judgment  or  execution  for  his  said  damages  on 
or  against  the  person  or  estate  of  the  defendant. 

The  replication  alleges,  that  the  plaintiff  ought  not  to  be  barred,  because  at  tlie 
time  of  the  making  of  the  promises  ant'  undertakings  by  the  defendant  in  the 
declaration  mentioned,  the  plaintiff  was,  and  ever  since  has  been,  a  resident  of  the 
State  of  New  York,  and  has  not  proved  his  claim  against  the  estate  of  the  defend- 
ant, or  participated  in  any  manner  in  said  insolvency  proceedings,  or  submitted 
himself  to  the  jurisdiction  of  said  court  of  insolvency  in  said  proceedings. 

The  demun-er  to  the  replication  admits  the  facts  as  alleged  in  it.  The  replication 
is  such  an  one  as  a  non-resident  creditor  might  make  to  a  plea  of  discharge  by  the 
court  of  insolvency,  and,  upon  the  authority  of  Bedell  <fe  Warden  v.  i:icruton,  54 
Vt.  493,  and  McDo'igall  v.  Fage^  55  id.  187,  would  be  a  full  answer  to  such  a  plea. 
It  is  established  by  those  cases  that  the  rights  of  such  a  creditor  are  not  affected 
by  such  a  discharge ,  the  obligation  of  the  debtor  remains  as  before  the  discharge. 
The  pleas  are  in  bar;  and  the  legal  effect  of  a  judgment  sustaining  them  would 
be  to  conclude  the  plaintiff  from  any  further  prosecution  of  the  claims  described 
in  the  declaration.  There  are  no  such  allegations  in  the  pleas  as  will  bar  the 
plaintiff  from  the  further  prosecution  of  his  suit,  and  that  renders  them  bad  as 
picas  in  bar.  The  defect  is  a  substantial  one,  and  the  demurrer  to  the  replication 
reaches  back  to  it. 

Our  attention  has  been  called  to  the  act  passed  in  1880,  and  which  is  section  1797, 
R  L.,  which  prescribes  that  no  creditor  whose  debt  is  provable  shall,  unless  the 
amount  due  is  in  dispute,  be  allowed,  after  the  filing  of  a  petition  in  insolvency, 
to  prosecute  to  final  judgment  a  suit  at  law  or  in  equity,  against  the  insolvent 
debtor,  unless  there  is  unreasonable  delay  in  obtaining  the  discharge,  and  that  any 
such  suit  shall,  on  application  of  the  debtor,  be  stayed  to  await  the  determination 
of  the  court  of  insolvency  upon  the  question  of  discharge.  That  act,  it  will  be 
noticed,  is  made  applicable  to  all  creditors  whose  debts  are  provable.  It  is  a  law 
affecting  the  remedy,  and  is  binding  upon  non-resident  as  well  as  resident  creditors. 

It  is  not  alleged  when  the  promises  and  undertakings  of  the  defendant  were 
made.  If  made  after  the  passage  of  the  act  of  1880,  they  were  undoubtedly  within 
and  subject  to  the  provisions  of  that  act ;  if  made  before,  the  legislature  had  the 
right  to  prescribe  snch  rules  as  to  the  manner  of  their  enforcement  in  the  courts 
of  the  State  as  would  not  impair  the  obligation  of  the  contract,  or  virtually  de- 
prive the  plaintiff  of  a  remedy.  It  is  evident  that  the  statute  did  not  contemplate 
that  such  a  suit  should  be  discontinued,  or  that  the  plaintiff  should  be  barred  from 
prosecuting  it;  it  is  to  be  stayed  for  the  period  designated,  upon  application  made 
as  provided  by  the  act.  ^he  application  must  be  made  to  the  court  before  which 
^  the  suit  is  pending,  and  is  in  the  nature  of  a  motion  for  a  continuance,  for  the 
reasons  specified  m  the  act.  Such  an  application,  or  motion,  would  present  an 
issuable  fact  for  the  determination  of  the  court;  and  if  the  facts  are  lound  that 
entitle  the  debtor  to  a  stay  of  the  proceedings,  it  is  made  the  duty  of  the  court  to 
continue  the  cause. 

As  pleas  in  bar  are  not  pioper  pleadings  to  present  such  an  issue,  and  cannot  be 
treated  as  an  equivalent  for  an  application  or  motion  of  the  character  indicated, 
the  judgment  of  the  county  court  adjudging  the  replication  sufficient  is  affirmed, 
and  the  cause  remanded. 

Vol  I.— 31 


Digitized  by  LjOOQ IC 


242  The  Eastern  Keporter.  [Yt 


Stafford  v.  Adaib. 

MoRTOAOi  —  Rbal  Estatb,  what  is  —  BuiLDiNo  Erkctkd  bt  Tbmaxt  ox  Lnsoa*8  Laxd- 
AssiONBB  —  Forbclosurb — Party  —  iNsoLvsNcr. 

A  building,  erected  by  a  tenant  at  will,  on  land  owned  hy  a  railroad  companj,  anderi 
parol  arrangement  by  which  the  tenant  could  remove  the  building  at  any  time  vithio 
thirty  days  after  notice  of  termination  of  the  lease  bad  been  giren  by  the  compuiT,  u 
real  estate  ;  and  a  mortgage,  executed  in  accordance  with  the  statute  regulating  the  mort- 
gaging of  realty,  is  valid ;  and  the  building  will  not  pass  to  the  mortgago^8  assigns  ii 
insolvency  as  personalty. 

But  personal  property,  as  a  horse,  wagon,  etc.,  also  included  in  said  mortgage,  will  ptss 
to  such  assignee  ;  and  this,  on  the  ground  that  the  instrument  was  a  mortgage  of  real, 
but  not  personal,  estate. 

In  a  proceeding  to  foreclose  such  mortgage,  the  assignee  is  a  necessary  party  defeodiDt. 

Bill  to  foreclose  a  mortgage.  Heard  on  demun*er  to  the  bill.  Demurrer  sus- 
tained. The  bill  alleged,  that  the  mortgage  was  ** prepared  upon  an  ordinarr 
real  estate  form  of  deed.*' 

Prout  &  Walker^  (or  orator.     J,  C.  Baker  and  C,  L,  Hoxce^  for  defendant 

RoYCB,  C.  J.  This  was  a  bill  brought  to  foreclose  a  mortgage  execute  bj 
the  defendant  Adair  to  the  orator,  on  the  27th  of  September,  1880,  to  secure  thi 
payment  of  a  note  of  that  date  for  the  sum  of  $500  and  interest.  The  property 
described  in  the  mortgage  consisted  of  a  certain  shop,  situated  just  north  of  the 
depot  in  Wallingford  village  of  the  Bennington  and  Kutland  railroad,  and  beiuc 
the  same  shop  in  which  the  mortgagor  manufactured  monuments,  tombstones  and 
like  marble  work;  also  all  the  tools  and  machinery  for  said  business,  work  on 
hand,  stock  in  trade,  and  all  marble  on  hand,  or  to  be  on  hand ;  and  the  horse, 
wagon,  and  harness  that  he  then  worked  and  used. 

It  is  alleged  in  the  bill,  that  Adair  was,  upon  his  petition,  in  February.  1884, 
adjudged  an  insolvent  by  the  court  of  insolvency,  ana  that  the  defendant,  Frwik 
W.  Johnson,  was  elected  his  assignee,  and  is  acting  as  such;  and  has  taken 
possession  of  the  property  described  in  said  mortgage,  and  claims  that  it  belongs 
to  the  insolvent's  estate. .  The  case  was  heard  u|>on  a  demurrer  to  the  bill,  filed 
by  Johnson  as  such  assignee. 

The  shop  was  erected  upon  the  land  of  the  Bennington  and  Rutland  Railway 
Company  under  a  parol  arrangement,  that  if  at  any  time  in  the  future  they  should 
wish  to  resume  possession  of  the  lot,  they  might  give  Adair  thirty  days'  notice, 
within  which  time  he  should  be  at  liberty  to  move  off  the  structure,  if  he  desired. 

The  estate  which  Adair  acquired  in  the  land  upon  which  the  shop  was  erected 
under  the  arran^ment  made  with  the  railway  company  was  that  of  tenant  at  will. 
Such  a  tenancy  is  created  where  lands  or  tenements  are  let  by  one  to  another  to 
have  and  to  hold  to  him  at  the  will  of  the  lessor,  by  force  of  which  lease  the 
lessee  is  in  possession.  Coke  on  Littleton,  §  63;  2  Bl.  Com.  146;  4  Kent's  Com. 
382;  1  Hill.  Real  Prop.  382. 

The  lessor  is  generally  denominated  as  the  landlord,  and  the  lessee  as  the  ten- 
ant. Such  a  lessee  has  the  exclusive  right  to  the  possession  of  the  leased  premises 
during  his  tenancy,  and  may  maintain  an  action  for  any  disturbance  of  his  posses- 
sion. He  has  the  right  to  the  use  and  occupation  of  the  premises  during  the 
pleasure  of  the  lessor.  He  has  an  interest  in  the  premises  to  that  extent.  His 
estate  comes  withm  the  definition  of  the  words  landy  lands  and  real  estate  by  sec- 
tion 9,  chapter  1,  R.  L.,  and  which  requires  that  they  shall  be  treated  as  real  estate. 

The  interest  that  he  had  might  be  conveyed  by  mortgage.  The  shop  was  a  fix** 
ture,  and  the  legal  title  to  it  was  conveyed  by  the  mortgage. 

The  mortgage  of  a  building  erected  on  leased  land  under  an  agreement  that  the 
lessee  miffht  remove  it,  or  the  lessor  should  pay  for  it  at  its  appraised  value,  has 
been  held  to  be  a  mortgage  of  realty,  falling  within  the  designation  of  a  chattel 
real  at  common  law.     Ch'iffin  v.  Marine  Co.  of  Chicago,  52  III.  130. 

The  legal  title  to  the  sKop  having  become  vested  in  the  orator  by  virtue  of  the 
mortgage,  his  title  would  not  be  affected  by  the  subsequent  insolvency  of  the 
mortgagor.  All  the  interest  that  the  mortgagor  had  in  the  premises  after  the 
execution  ol  the  mortgage,  or  that  his  estate  now  has,  is  an  equity  of  redemption 
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It  is  well  settled,  that  the  assignee  of  an  insolvent  debtor  under  a  general  assign- 
ment, for  the  benefit  of  creditors  takes  the  property  of  the  debtor  subject  to  all 
equitable  hens.  1  Jones  on  Mort.  204;  W^ord  v.  Mitfford^  9  Yes.  100;  Ex  parte 
Herbert,  13  id.  188. 

All  the  property  in  the  shop  that  passed  to  the  assignee  under  the  assignment 
was  the  debtor's  equity  of  redemption.  The  lien  given  by  the  mortgage  as  secu- 
rity for  the  debt  described  in  it  remained  after  the  insolvency  of  the  mortgagor, 
as  before.  And  his  right  to  the  security  is  superior  to  the  right  claimed  by  the 
assignee. 

The  personal  property  described  in  the  mortgage  was  not  so  conveyed  or  treated 
by  the  parties  as  to  be  secure  against  a  hona  fide  sale  by  the  mortgagor,  or  attach- 
ment or  levy  of  execution  by  nis  creditors.  It  was  subject  to  attachment  and 
levy  at  the  time  the  debtor  was  adjudged  an  insolvent  and  the  assignee  was 
appointed,  and  under  the  insolvent  law  passed  to  the  assignee.  All  the  right  and 
title  of  the  assignee  to  it  is  not  dependent  upon  the  fact  as  to  whether  the  debtor 
was  adjudged  an  insolvent  upon  his  petition  or  the  petition  of  his  creditors.  In 
either  case  the  creditors  are  entitled  to  the  same  benefit  from  his  estate. 

A  question  is  made  by  the  demurrer  as  to  the  propriety  of  making  the  assignee 
a  party  defendant.  Under  the  insolvent  law  the  property  in  the  equity  of  re- 
demption passed  to  the  assignee  by  the  assignment.  The  right  to  redeem  is 
vested  in  him ;  hence  he  is  a  necessary  party  in  any  proceeding  instituted  to  fore- 
close that  right.     2  Jones  on  Mort.  1488. 

The  pro  forma  decree  of  the  court  of  chancery,  sustaining  the  demurrer  and 
dismissing  the  bill,  is  reversed,  and  cause  remanded,  with  mandate  that  a  decree 
of  foreclosure  be  entered  for  the  orator  for  the  shop  described  in  the  bill. 


Towu  OP  St,  Albans  v.  The  National  Car  Co.*    Vit-JiAGB  of  St.  Albans  v. 

Same. 

Taxation  —  Non-Rbsidbkt  Stockholdbrs,  wbbrr  mat  bb  Listbd  —  Gonstitutional  Law  — 
Mandamus — Judob. 

Under  our  statute — R.  L.,  $  283  —  the  stock  of  Don-resident  stockholders  of  a  corpora- 
tion located  in  this  State  ma3r  be  legally  set  in  the  list  of  the  town  in  which  the  corporation 
has  its  principal  place  of  business;  and  the  corporation  compelled  hj  mandamus  to  pay 
the  taxes  assessed  upon  such  stock,  f 

A  statute  autborizine  snch  taxation,  and  allowing  the  corporation  to  deduct  the  taxes 
thus  paid  from  the  dindends  due  to  such  stockholders  is  constitutional. 

When  a  charter  is  taken  subject  to  future  legislation,  it  maj  be  modified  not  only  by 
special  amendments,  but  also  by  a  general  law 

After  the  parties  had  formally  agreed  in  their  statement  that  the  "list  was  duly  made 
out,  Torified,  and  returned  according  to  law,"  if  notice  of  assessment  were  necessary,  the 
court  would  hold  that  it  was  given. 

A  judge  of  the  supreme  court  can  legally  make  an  order  for  the  return  of  a  petition  for 
writ  of  mandamus  and  for  filing  an  answer  thereto,  although  the  j>rooeeding  was  in  favor 
of  a  town  to  compel  a  corporation  to  pay  a  tax,  in  which  town  the  judge  was  a  tax  payer, — 
as  it  was  a  ministerial,  not  a  judicial,  act. 

Petition  for  a  writ  of  numdamus. 

Stephen  E,  Royce,  for  town  of  St.  Albans.  WiUon  dt  BctU,  for  village  of  St.  Al- 
l)ans.    Noble  4k  Smith  and  E,  J,  PhelpSy  for  respondent. 

Taft,  J.  The  action  of  judge  Roycb  in  making  an  order  for  the  return  of  the 
petition,  and  the  filing  of  an  answer,  was  not  an  adjudication  of  matters  in  his 
own  cause.  It  was  of  the  nature  of  a  ministerial  act,  in  which  no  right  of  the 
judge  was  passed  upon. 

*  Heard  at  the  general  term,  1888. 

t  R.  L.,  $  288.  *'  Shares  of  stock  in  banks,  steamboat  and  transportation  companies,  trust 
cooapaoies,  moneyed  or  other  corporations,  whether  named  in  this  section  or  not— except  rail- 
road corporations — shall  be  set  in  the  list  like  other  personal  estate  to  the  owner  thereof,  in 
the  town  where  be  resides,  if  he  resides  m  the  State,  otherwise  in  the  town  where  the  corpora- 
tion or  company  issning  such  stock  has  its  principal  place  of  business.*' 

I  284.  '*  Taxes  assessed  on  such  stock  of  non  resiaents  shall  be  paid  by  the  corporation  or 
company,  and  it  shall  hold  such  stock  and  the  dividends  thereon  as  security  for  snch  payment, 
and  may  deduct  the  amount  from  any  dividends  payable  to  such  shareholders." 
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The  National  Car  Company  was  incorporated  by  the  legislature  of  this  State  in 
1868.  The  charter  was  granted  subject  to  the  control  of  future  legislatioa,  as  the 
public  good  might  require.  In  the  year  1880  the  legislature  passed  an  act  (No. 
83,  acts  of  that  year)  making  the  stock  in  corporations  liable  to  taxation,  the  stock 
of  non-residents  to  be  set  in  the  list  in  tlie  town  where  the  corporation  bad  its 
principal  place  of  business.  The  office  of  the  car  company  has  always  been  in  St 
Albans,  in  this  State,  and  the  taxes  in  question  are  those  assessed  upon  the  stock 
of  non-residents  on  the  list  of  1882.  The  first  question  that  arises  is  in  reference 
to  the  validity  of  the  act  of  1880,  as  to  the  taxation  of  stock  held  by  non-residents. 
Can  such  stock  be  legally  taxed  in  tliis  State  ?  Are  the  taxes  sought  to  be  col- 
lected vahd  ?  The  i)ower  of  taxation  by  a  State  extends  to  persons,  property  and 
business  within  its  jurisdiction.  Personal  property  follows  the  person  of  its  owner, 
and  has  its  situs  at  his  domicile ;  but  such  as  is  visible,  movable,  tangible,  may 
for  the  purposes  of  taxation  be  separated  from  him,  and  he  may  be  taxed  on  its 
account  at  the  place  where  it  is  actually  located.  Debts  can  be  taxed  only  in 
those  places  where  the  creditors  reside.  They  have  no  sltus^  but  follow  that  of 
the  owner.  These  are  familiar  adjudged  principles.  The  shares  of  stock,  upon 
which  the  taxes  in  question  were  assessed,  were  personal  proi>erty.  See  charter, 
§  4  ;  R.  L.,  §  3258.  Admitting  the  general  doctrine  that  in  the  absence  of  all  pro- 
visions to  the  contrary,  the  stockholders  in  a  corporation  can  be  taxed  upon  their 
stock  at  the  place  where  tliey  reside,  we  think  it  is  equally  true  that  the  nature 
of  stock  is  such  that  it  may  be  taxed  elsewhere.  If  shares  of  stock  represent 
nothing  but  that  which  is  intangible,  it  could  with  better  reason  be  claimed  that 
it  must  always  follow  the  domicile  of  the  owner,  and  could  not  be  taxed  else- 
where; but  it  represents  the  proi>erty  of  the  corporation,  that  in  which  the  capi- 
tal stock  is  invested.  The  owner  of  stock  is  not  merely  the  owner  of  a  right  to 
dividends,  but  he  is  the  owner  of  a  proportionate  share  of  the  property  of  the 
corporation;  and  we  tliink  that  for  this  reason  it  has  well  been  held  that  the  law 
which  creates  the  shares  **may  separate  them  from  the  person  of  their  owner,  for 
the  purposes  of  taxation,  and  give  them  a  sittis  of  their  own."  Tappan  v.  Mer- 
chants'  National  Bank,  19  Wall.  490.  Judge  Cooley,  in  his  valuable  work  on 
Taxation,  page  274,  in  stating  the  general  rule  that  **  the  individual  corporators, 
if  taxed  on  their  shares  of  stock,  are  to  be  taxed  where  they  respectively  reside," 
adds  this  important  qualification,  **  though  they  may  be,  and  sometimes  are, 
taxed  at  the  place  where  the  corporate  business  is  carried  on." 

But  we  think  there  is  a  still  stronger  reason  why  the  taxation  in  question  was 
valid.  The  corporate  home  of  the  company  is  in  this  State;  the  corporation  is 
expressly  subject  to  the  exclusive  legislative  authority  of  the  State;  its  dwelling 
is  here,  although  it  may  do  business  elsewhere;  and  its  membera,  when  they  enter 
into  the  relation  of  stockholders,  do  so  subject  to  such  changes  in  the  law  relating 
to  the  corporation  as  the  supreme  legislative  authority  deems  it  proper  to  make. 
The  remarks  of  Waite,  Ch.  J.,  in  the  opinion  delivered  in  the  case  of  Oinada 
Southei-n  Railway  v.  Gebhnrd^  109  U.  S.  527,  seems  to  us  to  enunciate  the  correct 
principle,  and  to  be  decisive  of  the  question  under  consideration:  **  Whatever 
disabilities  arc  placed  upon  the  corporation  at  home  it  retains  abroad,  and  what- 
ever legislative  contVol  it  is  subjected  to  at  home  must  be  recognized  and  submitted 
to  by  those  who  deal  with  it  elsewhere.  A  corporation  of  one  country  may  be  ex* 
eluded  from  business  in  another  country,  Paul  v.  Virginia^  8  Wall.  168,  but,  if  ad- 
mitted, it  must,  in  the  absence  of  legislation  equivalent  to  making  it  a  corporation 
of  the  latter  country,  be  taken,  both  by  the  government  and  those  who  deal  with 
it,  as  a  creature  of  the  law  of  its  own  country,  and  subject  to  all  the  legislative 
control  and  direction  that  may  be  properly  exercised  over  it  at  the  place  of  its  crea- 
tion. Such  being  the  law,  it  follows  that  every  i)erson  who  deals  with  a  foreign  cor- 
juration  impliedly  subjects  himself  to  such  laws  of  the  forei^  government,  affect- 
mg  the  powere  and  obligations  of  the  corporation  with  which  he  voluntarily  con- 
tracts, as  the  known  and  established  policy  of  that  government  authorizes."    This 

^*^ciple  IS  as  applicable  to  the  duties  and  liabilities  of  the  individual  stockholder, 

▼cowers  and  obligations  of  the  corporation  itself.     There  is  no  lust  reason 

''^  not  be  so  held.     The  stockholders  apply  to  the  legislative  au- 

"^st,  for  certain  privileges  of  an  extensive  and  valuable  char- 
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acter ;  the  corporation  becomes  a  creature  of  the  State,  and  the  stockholders  take 
their  organization  with  all  the  liabilities  and  9luties  imposed  upon  them  by  the  law 
of  the  land,  with  the  implied  right  on  the  part  of  the  State  to  modify  such  liabili- 
ties and  duties  in  respect  to  taxation  as  the  established  policy  of  the  State  authorizes. 
It  was  conceded  in  argument  that  if  the  statute  relating  to  the  taxation  of 
the  shares  had  been  inserted  in  the  charter,  that  taxation  under  it  would  be 
legal.  The  charter  would  have  been  taken  by  the  stockholders  subject  to  such 
provision.  But  the  stockholders  took  the  charter  subject  to  the  right  of  the 
legislature  to  modify  or  repeal  its  provisions.  Such  modification  may  be  made 
by  general  law,  applicable  to  all  sinular  corporations  as  well  as  by  special  amend- 
ments to  each  charter.  Taking  the  charter  subject  to  the  power  of  future  legis- 
lation, the  stockholders  took  it  subject  to  the  law  in  contention  as  absolutely  as 
if  it  had  been  included  in  the  charter  originally.  The  corporation  also  received 
its  existence  subject  to  modification  by  future  legislation,  though  under  the  form 
of  a  general  law.  We  see  no  valid  reason  why  we  should  hold,  without  such  a 
provision  in  the  charter  originally,  that  upon  the  acceptance  of  it,  the  stock- 
holders or  corporation  should  be  exempt  from  the  duties  relating  to  taxation 
which  are  intended  to  apply  to  all  alike.  The  taxation,  therefore,  in  the  manner 
skown,  was  le^l. 

From  the  principles  stated,  it  logically  follows  that  the  provision  of  the  statute 
requiring  the  corporation  to  pay  the  taxes  is  not  in  violation  of  the  Constitution 
of  the  United  States.  The  rights,  powers,  and  duties  of  the  corporation,  and  its 
individual  stockholders,  are  governed  and  controlled  by  the  general  laws  of  the 
land;  and  if  they  desire  to  retain  their  corporate  rights  they  must  submit  to  such 
reasonable  and  valid  regulations  as  the  government  deems  it  proper  to  establish. 

The  shares  of  bank  stock  owned  by  non-residents  have  been  taxed  in  substan- 
tially the  same  manner  in  this  State  since  1849.     See  No.  18  of  the  acts  of  that  ^ 
year. 

Another  objection  made  by  the  brief  for  the  company  is,  that  no  notice  of  the 
assessment  was  given  the  stockholders.  We  do  not  consider  this  question,  as  it 
does  not,  in  our  opinion,  arise.  It  is  agreed  that  the  **list  was  duly  made  out, 
verified,  and  returned  according  to  law."  It  could  not  have  been  so  duly  made 
out,  verified,  and  returned,  if  the  listers  omitted  any  necessary  step  in  the  assess- 
ment.   If  notice  was  necessary  we  must  hold  that  it  was  given. 

Shall  the  writ  of  Tngtndamns  issue  ?  The  right  of  the  petitioner  to  the  taxes  in 
in  question  is  clearly  established ;  it  is  clear  and  plain.  The  writ  should  not  be 
granted  if  the  petitioner  has  an  adequate  remedy  at  law.  Taxes  are  not  debts  in 
the  ordinary  sense  of  that  term:  Cooley  on  Tax.  13;  and  cannot  be  recovered  in  an 
ordinary  action  at  law.  Webster  v.  tieymour^  8  Vt.  135 ;  8huw  v.  Peckett,  26  id. 
482;  Johnson  v.  Howard,  41  id.  122;  Daniels  v.  Nelson^  id.  161.  The  trustee  pro- 
cess may  be  maintained  in  some  cases,  but  the  collector  must  find  some  one  owing 
the  person  assessed  before  he  can  by  that  process  collect  the  tax.  It  is  said  that 
an  action  at  law  can  be  maintained  against  the  corporation.  How  ?  The  tax  is 
not  strictly  against  the  corporation,  but  against  the  non-resident  stockholders. 
The  statute  simply  makes  it  the  duty  of  the  corporation  having  control  of  the 
property  of  the  non-resident  stockholders  to  pay  their  taxes  therefrom.  It  is  at 
least  doubtful  if  any  such  action  could  be  maintained  against  the  corporation. 
But  admitting  such  an  action  could  be  sustained,  this  brings  us  to  the  question 
whether  in  the  collection  of  taxes  by  a  municipal  corporation,  an  action,  either  at 
law  or  in  equity,  is  an  adequate  remedy. 

The  non-payment  of  taxes  may  seriously  embarrass  all  the  operations  of  the 
government;  and  if  the  State  were  forced  to  resort  to  actions  at  law  for  their 
collection,  the  expenses  of  litigation  might  exceed  the  receipts  of  the  treasury.  So 
serious  did  this  matter  become  in  one  of  our  sister  States,  that  the  legislative 
power  interfered  and  provided  that  no  judicial  interference  should  be  had  in  any 
levy  or  distress  for  taxes;  and  the  court  held  the  provision  a  valid  one.  The 
court  say:  **  How  could  a  government  calculate  with  any  certainty  upon  the  reve- 
nues, if  the  collection  of  the  taxes  was  subject  to  be  arrested  in  every  instance 
in  which  a  tax  payer  or  tax  collector  could  make  out  prima  facie  a  technical  case 
for  anesting  such  collection  ?    Far  better  is  it  to  let  the  individual  pay  to  the 
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government  what  it  demands  of  him,  at  the  time  of  the  demand,  as  he  -mil  be 
certain  of  getting  it  back  with  interest,  after  more  or  less  delay,  if  it  was  not 
due."  Boe  v.  StatCj  %l  Ga.  50;  Cody  v.  Lennard,  45  id.  85;  SeqfiOd  v.  Ptrkarm^ 
46  id.  850.  And  see  Pullen  v.  Einsinger,  U.  8.  0.  C,  Ohio  8.  D. ;  »  Am.  Law  R^. 
(N.  8.)  557.  Judge  Fueld  says  in  Edgar  v.  Reclamation  Di^tnets,  111  U.  S. 
701.  ''The  necessity  of  revenue  for  the  support  of  the  government  does  not 
admit  of  the  delay  attendant  upon  proceedings  in  a  court  of  justice.^*  More 
summary  methods  are  required  for  the  enforcement  of  taxes.  The  agreed  state- 
ment of  facts  shows  that  a  large  amount  of  the  stock  upon  which  me  taxes  in 
question  were  assessed  was  sold  after  the  date  of  the  list  and  before  the  taxes 
were  payable,  so  that  there  is  no  adequate  remedy  for  their  collection,  the  party 
assessed  being  without  the  State  and  uaving  no  property  within  it;  and  the  only 
remedy  suggested  in  those  cases  where  there  has  been  no  transfer  seems  to  be  tn 
action  at  law  a^nst  the  cor^ration. 

Had  the  petitioners  in  this  case  invoked  the  aid  of  a  court  of  equity,  a  more 
serioas  question  would  be  presented  than  the  one  raised  by  the  Dill  of  inter- 
pleader, brought  by  the  respondent.  What  we  have  already  said  as  to  the  delay 
attendant  upon  legal  proceedings  for  the  collection  of  taxes  is  directly  appli- 
cable. Were  it  not,  there  are  grave  objections  to  the  position  taken  by  the 
respondents.  Are  they  not  interested  in  the  litigation?  And  has  the  court  d 
chancery  power  or  process  to  bring  the  non-resident  stockholders  before  it?  Bat 
it  is  not  necessary  to  discuss  these  questions ;  for  upon  the  ground  stated  suck 
proceedings  furnish  no  adequate  remedy  for  the  collection  of  taxes. 

We  hold  there  is  no  such  adequate  remedy  as  to  bar  the  issue  of  a  writ  of 
mandamm. 

It  is,  therefore,  adjudged  that  a  writ  of  mandamus  issue  in  accordance  with 
the  prayer  of  the  petition,  the  payment  of  the  sum  namecl  therein  and  costs  to 
be  made  within  fifteen  days  from  the  issuing  of  the  writ 


State  t,  Peters. 

Griii iNAL  Law  —  Ikdictmbnt  —  Pkrjurt  —  Plbadinq  —  Listbbs  —  R.  L.,  S$  8,  2658. 

Towns  are  required  by  statute  to  elect  aunually  three,  four,  or^flve  listers,  who  consti- 
tute a  board,  a  majority  of  which  is  essential  to  legal  action ;  one  acting  alone  has  no  jaris- 
diction ;  his  acts  would  be  Toid ;  hence,  an  indictment,  charging  a  lister  with  perjury  in 
that  he  had  violated  his  official  oath,  is  defective  without  allegation  of  the  election  of  the 
requisite  number  of  listers,  and  that  they  quaiyUd  and  acted  at  9ueh, 

Indictment  charging  the  respondent  with  perjury  for  violating  the  official  oath 
as  lister.     Heard  on  demurrer  to  the  indictment.     Demurrer  overruled. 

A.  M.  Dickey  and  John  H.  Watson^  for  respondent.  J.  K,  DurUng,  State's  attor- 
ney, and  Phineas  Chamberlin^  for  State. 

Tapt,  J.  This  case  was  heard  upon  demurrer  to  an  indictment  charging  the 
respondent  with  having  violated  the  oath  taken  by  him  as  lister  for  the  town  of 
Bradford,  in  the  year  1881.  It  is  alleged  in  the  indictment  that  the  respondent, 
Dudley  K.  Andross,  and  Preston  S.  Chamberlin  were  duly  elected  listers  at  the 
annual  March  meeting  in  that  year.  It  is  not  alleged  that  either  Andross  or 
Chamberlin  ever  qualified  or  acted  as  such.  It  is  claimed  that  the  want  of  such 
allegation  renders  the  indictment  defective.  Section  2658,  R.  L.,  provides 
tjiat  towns  shall  choose  annually  three,  four,  or  five  listers,  and  the  number  so 
chosen  have  joint  authority  to  proceed  in  the  discharge  of  their  duties  by  pre- 
paring the  annual  lists.  The  concurrence  of  a  majority  of  the  board  is  sufficient 
— ^.R.  L.,  §  3—  and  is  required  in  all  cases.  The  listers  act  as  a  board;  and  in 
order  to  give  them  jurisdiction  of  the  matters  before  them,  it  is  essential  that  the 
requisite  number  should  be  chosen  and  qualified.  If  a  town  chooses  but  one 
lister,  it  is  evident  that  he  alone  has  no  authority  to  act  in,  or  jurisdiction  of,  the 
matters  which  should  properly  come  before  the  board.  And  until  the  legal 
number  of  listers  is  duly  chosen  and  qualified,  one  member  cannot  commit  the 
crime  of  perjury  by  violating  the  oath  required  to  be  taken.     His  acts  would  be 
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null  and  Toid  in  every  respect.  We  are  not  called  upon  to  decide  what  the  effect 
of  electing  only  a  major  part  of  the  board  would  be,  as  there  is  no  allegation  that 
any  one,  save  the  respondent,  ever  qualified  or  acted  as  lister.  It  is  an  essential 
requisite  in  every  indictment,  that  all  matters  material  to  constitute  the  particular 
crime  charged  should  be  positively  and  distinctly  alleged.  In  State  v.  Fox^  15 
Vt  22,  the  respondent  was  indicted  under  a  statute  imposing  a  penalty  upon 
each  person  of  a  company  of  players  who  should  exhibit  tragedies,  etc.  '  There 
was  no  allegation  that  Fox  was  one  of  a  company ;  and  the  court  said  that  no 
single  individual  unconnected  with  others  could  commit  the  offense,  and  adjudged 
the  indictment  insufficient.  The  election,  qualification,  and  action  of  a  board  of 
listers  —  an  essential  ingredient  constituting  the  offense — not  being  alleged,  the 
indictment  is  defective.  The  judgment  of  the  county  court  is  reversed,  the 
demurrer  sustained,  the  indictment  adjudged  insufficient,  and  the  respondent 
discbaiged. 


Hartland  v.  Hackktt.* 

DlLIKQUKKT  Tax  COLLBOTOR  —  EXTBNT— ACTION    ON   BoND — ElKCTIOX  OF   RbIMDIKS    FOB   THB 

8A1IB  Wrong. 

The  two  remedies  afforded  a  town  against  a  delinquent  tax  collector  are  elective,  and  not 
concurrent;  thus,  the  plaintiff  procured  a  justice  of  the  peace  to  issue  an  extent  against 
the  defendant  collector,  caused  him  to  6e  imprisoned,  and  now  holds  his  body  on  the 
extent. 

Beld^  that  an  action  could  not  be  sustained  on  the  collector's  bond;  that  a  prosecution 
of  one  remedy  was  a  bar  to  the  other. 

And  this  is  so,  although  the  defendant  is  out  on  bail,  and  this  action  was  commenced 
before  the  extent  proceedings.     There  was  a  waiver  of  the  previous  suit. 

It  is  presumed  tnat  the  regular  process  of  the  law  for  the  enforcement  of  a  judgment  is 
effectual  to  that  end. 

Whether  the  plaintiff  under  the  pleadings  is  able  to  contend  that  the  imprisonment  was 
not  a  satisfaction  of  the  iudgment,  as  the  plea  alleges  that  it  was,  and  the  point  was  raised 
by  demurrer,  not  decided. 

Debt  on  a  constable's  bond.  Pleas,  general  issue,  special  pleas  in  l>nr.  Heard 
on  demurrer  to  defendant  Hackett'a  fourth  special  plea,  May  tei-m,  1882,  Windsor 
county,  RowEiiL,  J.,  presiding.     Demurrer  sustained. 

The  defendants  —  the  sureties  —  filed  four  special  pleas,  and  said  Hackett  four. 
The  plaintiff  joined  issue  on  tlie  first  three,  and  replied  specially  to  the  fourth 
plea  of  sureties.  There  was  a  trial,  December  term,  1882,  on  the  pleadings  other 
than  the  demuhrer,  by  the  court,  Tapt,  J.,  presiding.  Judgment  of  the  plaintiff. 
It  was  conceded,  that  Hackett  was  confined  in  jail  over  two  years  on  the  extent, 
when  he  procured  bail,  And  that  he  was  out  on  bail  at  the  time  of  trial. 

French  <fe  Southgate  and  Gilbert  A.  Davis^  for  defendant.  Norman  Paul,  for 
plaintiff. 

RoYCE,  C.  J.  In  the  fourth  plea  of  the  defendant  Hackett,  it  is  alleged,  in 
substance,  that  on  the  8d  day  of  August,  1880,  the  treasurer  of  the  plaintiff  town 
made  his  written  complaint  to  T.  B.  Winn,  a  justice  of  the  peace  within  and  for 
the  county  of  Windsor,  setting  forth  that  the  tax-bill  of  the  town  of  Hartland  for 
the  year  1877  was  duly  delivered  to  the  defendant  Hackett  as  collector  of  said 
town;  that  said  Hackett  had  failed  to  perform  according  to  law  the  trust  com- 
mitted to  him  of  collecting  and  paying  over  to  said  town  the  amount  of  said  tax- 
bill,  and  that  there  was  a  large  amount  of  the  same  then  due  and  unpaid  to  said 
town,  with  other  proper  allegations,  and  praying  that  an  extent  might  be  issued 
aaainst  the  defenoant  for  such  arrearages,  according  to  law;  that  upon  this  com- 
plaint, on  due  proceedings  and  hearing,  tlie  justice  adjudged  that  there  was  due 
to  the  town  from  said  Hackett  the  sum  of  $2,598.25,  and  thereupon  issued  an 
extent  against  him  on  the  14th  day  of  August,  1880,  for  said  sum,  with  interest 
*nd  costs,  upon  which,  on  the  same  day,  the  body  of  the  said  Hackett  was  com- 
mitted, and  is  still  in  custody.  The  plea  further  alleges  that  the  present  suit  is 
brought  to  recover  **  said  amount  so  found  and  adjudged  to  be  due  from  this 
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defendant  to  said  town  by  said  justice  of  the  peace,  and  for  no  other  or  greater 
sum."  To  this  plea  a  general  demurrer  was  filed,  which  the  court  below  sustained, 
and  the  defendant  excepted.  The  question  is  thus  presented,  whether  the  facts 
set  forth  in  said  plea  constitute  a  bar  to  this  suit. 

It  is  admitted  that  the  judgment  of  the  justice,  if  mtisfi^fl,  would  be  a  bar  to  this 
suit ;  but  the  plaintiff  contends  that  the  imprisonment  of  the  defendant  Hackett 
by  virtue  of  the  extent  is  no  satisfaction  of  the  debt  or  judgment,  and,  consequently, 
no  bar  to  a  suit  upon  his  official  bond.  Before  reaching  the  consideration  of  this 
question,  another  is  encountered,  which  seems  to  have  escaped  the  attention  of 
counsel  upon  both  sides,  notwithstanding  their  careful  examination  of  the  case,  as 
shown  by  the  learned  briefs  submitted. 

Upon  the  accruing  of  the  cause  of  action  it  wns  competent  for  the  plaintiff  to 
proceed  either  by  complaint  to  a  justice  under  the  statute  provisions,  as  was  done, 
or  by  suit  upon  the  bond,  which  is  here  sought  to  be  enforced.  The.se  remedies 
must  be  regarded  as  elective  —  not  concurrent.  The  liability  in  the  firat  case  is  a 
several  one;  and  its  terms,  conditions,  and  extent  are  determined  by  the  terms  of 
the  statute  by  which  it  is  imposed;  in  the  second  case,  the  liability  is  joint,  and 
dependent  as  to  terms,  conditions,  and  extent  upon  the  language  of  the  bond  bj 
a  breach  of  the  conditions  of  which  it  is  fixed.  It  might  be  that  the  measure  of 
the  liability  in  the  two  cases  would  be  mateiially  different.  As  is  said  by  Chan- 
cellor Kent  in  Im.  Co.  v.  Lawrence,  14  Johns.  65 :  **  The  principle  of  law  is  that  if 
a  man  has  an.election  to  do  or  demand  one  of  two  things,  and  he  determines  his 
election,  it  shall  be  determined  forever."  And  in  that  case,  which  was  a  bill  in 
equity  to  set  aside  a  contract  upon  which  the  plaintiff  had  obtained  a  verdict  and 
judgment,  the  learned  chancellor  said :  **  They  have  no  right  to  try  the  experiment 
how  much  they  could  recover  at  law  under  the  contract,  before  they  elected  to 
waive  it,  and  then  retaining  their  verdict  and  entering  judgment  at  law,  apply  to 
the  court  to  set  aside  the  contract.  This  proceeding  would  be  giving  the  plamtiffs 
a  double  advantage,  and  is  unreasonable  and  inadmissible."  Authorities  are 
numerous  to  the  point  that  when  a  person  has  two  or  more  remedies  for  the  same 
wrong,  his  election  and  actual  prosecution  of  one  is  a  bar  to  the  others.  Sanger 
V.  Wofjd,  8  Johns.  Ch.  416;  Ooss  v.  Mat/ier,  46  N.  Y.  689;  Degraw  v.  Elmore,  50 
id.  3;  KimlHtll  v.  Cunningham^  4  Mass.  502;  Hooker  v.  Ilubhard,  97  id.  177; 
Connihnn  v.  Thompson,  111  id.  272;  and  Sloan  v.  Uolcomh,  29  Mich.  161,  apply  this 
principle  to  the  case  of  fraudulent  sale,  where  the  party  may  affirm  the  sale  and 
sue  for  damages,  or  rescind  it  and  recover  back  the  consideration,  and  hold  that 
an  election  by  suit  is  final.  So  where  the  vendor  may  retake  or  replevy  the  goods, 
or  sue  for  the  price.  Morris  v.  Rexford,  18  N.  Y.  552;  Bank  v.  Beale,  34  id.  475; 
Sherman  y.'McKeon,  38  id.  275.  It  has  been  held  that  charging  a  debtor  in  execution 
after  commission  of  bankrupt  issued  is  an  election  to  take  the  remedy  at  law  which 
is  conclusive;  Ex  parte  Cator,^ 'Brown  Ch.  216;  and  Ex  parte  Wardet,  id.  191;  and 
Lord  Chancellor  Redesdalb,  in  the  case  of  Bond  v.  Hojjkins,  1  Sch.  &  Lef.  413, 
says,  on  p.  441,  that  in  the  case  of  a  bill  waiving  a  forfeiture,  and  on  that  ground 
seeking  relief  in  a  court  of  equity,  though  plaintiff  fail  in  obtaining  that  relief,  he 
shall  be  restrained  from  insisting  on  the  forfeiture  at  law. 

In  the  case  at  bar,  the  plaintiff  has  proceeded  against  the  collector  by  complaint 
to  a  justice,  has  in  that  proceeding  obtained  a  judgment  fixing  the  amount  due, 
has  taken  out  an  extent,  which  is  much  the  nature  of  an  execution,  and  so  far  as 
the  questions  here  involved  are  concerned,  may  be  treated  as  the  same  in  legal 
effect,  and  on  that  extent  holds  the  body  of  the  defendant.  It  is  unneciessary  to 
consider  whether  his  discharge  by  consent  of  the  plaintiff  would  be  a  satisfaction 
of  the  debt  and  judgment,  or  whether  his  discharge  by  operation  of  law  would 
not  be  such  a  satisfaction ;  because  he  has  not  been  discharged  in  either  manner. 
The  situation  is  this:  The  plaintiff  had  obtained  a  judgment  for  the  identical 
sum  here  sought  to  be  recovered,  and  holds  the  body  of  the  defendant  in  execu- 
tion on  that  judgment.  The  judgmnnt  and  the  imprisonment  have  been  held 
valid  by  this  court  in  In  re  Ilndett,  53  Vt.  354.  The  plaintiff  is,  therefore,  still 
actively  proceeding  in  the  enforcement  of  the  re^iedy  chosen.  We  do  not  come 
to  the  point,  in  support  of  which  authorities  are  cited,  that  having  the  body  of  a 
debtor  once  in  execution  is  in  law  a  satisfaction  of  the  debt;  that  question  would 
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arise  if  the  debtor  were  aiit  of  cXistody  and  tlie  debt  still  in  fact  unsatisfied.  But  as 
is  said  by  Chief  Justice  Marshall  in  U.  8,  v.  Btan^ry^  1  Pet.  574,  the  body,  if 
not  satisfaction  in  reality,  *  *  is  held  as  the  surest  means  of  coercing  satisfaction ; " 
and  **  the  law  will  not  permit  a  man  to  proceed  at  the  same  time  against  the  person 
and  estate  of  his  debtor."  So  whether  the  imprisonment  of  Hackett  on  the  ex- 
tent by  the  plaintiff  be,  or  not,  a  satisfaction  of  the  debt  in  law,  it  is  at  least  the 
active  means  provided  by  the  law  for  enforcing  an  actual  as  well  as  a  legal  satis- 
faction of  it.  The  presumption,  until  the  contrary  appears,  is  that  the  regular 
process  of  the  law  for  the  enforcement  of  a  judgment  is  effectual  to  that  end,  and 
in  the  existing  state  of  affairs,  as  shown  by  the  pleading,  it  is  difficult  to  see  how 
we  would  be  justified  in  assuming  that  this  imprisonment,  referred  to  by  Chief 
Justice  Marshall,  as  **  the  surest  means  of  coercing  satisfaction,"  will  not  in  fact 
result  in  the  actual  satisfaction  by  payment  of  the  judgment.  Should  such  a  result 
ensue,  and  the  present  case  l>e  allowed  to  go  on  to  final  judgment  in  favor  of  the 
plaintiff,  it  would  not  only  be  permitting  the  plaintiff  to  proceed  at  the  same  time 
against  the  body  and  property  of  the  defendant  Hackett,  but  the  plaintiff  would 
have  two  judgments  against  the  same  defendant  for  the  same  cause  of  action. 

A  case  directly  in  point  was  decided  by  this  court  in  1880,  in  Franklin  county, 
but  is  not  reported,  having  fallen  to  the  late  Chief  Justice  Pierpoint — the  case  of 
Evarts  v.  Town  of  8t,  Albans.  The  plaintiff  in  that  case  had  sued  one  Burgess,  a 
constable,  in  an  action  of  trespass  for  damages  on  account  of  an  illegal  sale  of  the 
plaintiff's  property  on  execution.  In  that  suit  the  plaintiff  recovered  judgment, 
and  held  the  body  of  the  defendant  in  execution.  The  case  is  reported  in  48  Vt, 
205.  While  Burgess  was  still  in  custody,  though  admitted  to  the  liberties,  and 
the  judgment  otherwise  wholly  unsatisfied,  his  execution  creditor  brought 
suit  against  the  town,  founded  upon  his  oflficial  neglect  or  default,  under  section 
30  of  chapter  15  of  the  Gen.  Stnt.;and  it  was  held  that  the  suit  could  not  be  main- 
tained. The  decision  was  upon  the  ground  that  the  plaintiff  having  elected  to 
enforce  his  right  in  another  way,  namely,  by  action  of  trespass  against  the  con- 
stable, his  election  was  final,  and  a  bar  to  any  other  suit  founded  upon  the  same 
cause  of  action;  at  all  events,  while  he  was  still  in  the  active  enforcement  of  the 
judgment  obtained  in  that  suit,  and  holding  the  body  of  the  defendant  in  execu- 
tion thereunder.  That  authority  is  in  one  respect  at  least  even  stronger  than  is 
required  in  the  case  at  bar,  because  a  judgment  in  favor  of  Evarts  against  the 
town  would  not  have  involved  a  **  proceeding  at  the  same  time  against  the  per- 
son and  estate  "  of  Burgess. 

The  fact  that  the  present  suit  was  commenced  before  the  complaint  to  the  jus- 
tice is  not  material.  The  election  to  pursue  that  complaint  to  final  judgment  and 
execution  must  be  held  to  operate  as  a  waiver  of  a  suit  previously  commenced  as 
well  as  of  other  remedies  not  in  suit.  In  Washburn  v.  Ins.  Co.,  114  Mass.  175, 
where  the  holder  of  a  policy  of  insurance  brought  a  bill  to  reform  it  by  striking 
out  a  certain  warranty,  and  afterward  brought  suit  on  the  policy  alleging  compli- 
ance with  the  warranty  in  which  there  was  judgment  against  him,  it  was  held,  that 
'  by  prosecuting  to  juagmcnt  the  action  at  law  the  plaintiff  had  conclusively 
elected  to  affirm  the  policy  as  it  was,  and  could  not  thereafter  seek  to  reform  it. 

It  may  be  remarked  that  the  pleadings  in  this  case  are  in  a  somewhat  anomalous 
condition.  The  fourth  plea  alleges  that  **  said  town  of  Hartland  has  taken  and 
imprisoned,  and  still  holds,  the  body  of  this  defendant,  as  aforesaid,  in  full  pay- 
ment and  satisfaction  of  the  sums  aforesaid,  and  in  full  satisfaction  of  the  amount 
sought  to  be  recovered  by  said  town  in  and  by  this  suit."  This  is  a  direct  allega- 
tion of  fact ;  and  by  the  demurrer  the  plaintiff  must  be  regarded  as  admitting  it 
to  be  true.  It  might  be  questionable,  therefore,  whether  the  plaintiff  is  in  a  situ- 
ation to  contend  tnat  the  imprisonment  of  the  defendant  is  not  a  satisfaction  of 
the  claim  sought  to  be  enforced  in  this  suit;  but  as  that  point  was  not  insisted 
upon  in  argument,  we  have  not  considered  it  in  disposing  of  the  case. 

This  view  renders  unnecessary  any  consideration  of  the  other  questions  pre- 
sented by  the  exceptions ;  and  the  result  is,  that  the  judgment  of  the  county 
court  19  reversed,  and  judgment  that  the  defendants  recover  their  costs. 

Vol.  I.— 32 
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Matter  of  Hardiqan. 

Habbas  Corpus  —  Intoxicated  Pbrsok,  AsBBSTor  —  Illbqal  Imprisonmbnt — R.  L.,§|I'^^-'^ 
JusTicB  OF  Pbacb. 

The  relator  was  arrested  bj  an  oflBicer  charging  him  with  being  intoxicated,  and  broncht 

before  a  justice  of  the  peace  to  disclose  the  person  of  whom  be  obtained  his  liquor,  ^e 

disclosed  that  he  was  not  intoxicated,  that  he  had  not  drank  any  intoxicating  liquor  oo 

the  day  of  his  arrest,   and  offered  other  testimony  than  his  own  to  prore  that  fact ;  bot 

.  the  justice  refused  to  hear  it,  and  committed  him  to  jail  until  he  would  disclose. 

neldf  that  the  imprisonment  was  illegal,  and  that  the  relator  was  entitled  to  be  dis- 
charged on  habeas  corpus. 

The  justice  should  have  first  determined  whether  the  relator  was  in  such  a  state  of  in- 
toxication as  to  disturb  the  public  peace;  the  officer's  return  wAs  not  conclnsiTe  of  thtt 
fact,  and  the  relator  had  a  right  to  meet  it  with  contradictory  proof,  which  it  was  the  doty 
of  the  justice  to  hear. 

In  a  habeas  corpus  hearing  the  rights  of  the  relator  are  not  dependent  upon  the  officer^s 
return;  but  under  the  statute  —  K.  L.,  S  1863— he  majr  deny  the  return,  and  allege 
other  material  facts ;  thus,  the  return  showed  that  the  justice  found  that  the  relator  *'  had 
been  intoxicated,  and  had  di:iturbed  the  public  peace,  but  the  supreme  court  find  from 
facta  alleged  in  the  relator's  complaint  that  he  was  not  intoxicated. 

Habeas  corpses.  The  writ  was  signed  by  Rowell,  J.  By  consent  of  counsel 
the  case  was  continued  into  the  supreme  court. 

It  was  alleged  in  the  complaint,  that  the  petitioner,  at  Montpelier,  on  the  80th 
day  of  May,  1884,  was  arrested  by  one  Ordway,  claiming  to  be  a  police  oflScer, 
and  was  placed  by  said  officer  in  the  county  jail,  and  there  remained  until  tho 
morning  of  the  next  day,  when  be  was  taken  from  jail  and  brought  before  a 
justice  of  the  peace;  that  said  Ordway  then  and  there  represented  to  said  justice 
that  he  found  the  petitioner  on  said  30th  day  of  May  in  such  a  state  of  intoxica- 
tion as  to  disturb  the  public  peace  and  tranquillity,  and  that  he  apprehended  the 
petitioner  when  so  intoxicated ;  that  the  justice  ordered  the  petitioner  to  disclose, 
etc.;  that  he  did  disclose,  as  stated  in  the  opinion;  and  that  thereupon  the  justice 
ordered  him  to  be  committed  to  jail,  and  he  was  accordingly  committed  by  a 
sheriff;  wherefore  he  prayed  for  a  writ  of  habeas  corpus. 

The  writ  was  directed  to  the  jailer  of  Washington  county.  The  following  is  a 
part  of  the  mittimus  on  which  the  petitioner  was  committed : 

"Whereas,  E.  A.  Ordway,  police  officer  of  the  village  of  Montpelier,  on  the 
31st  day  of  May,  1884,  at  Montpelier,  in  said  county,  brought  before  me,  O.  D. 
Clark,  a  justice  of  the  peace  within  and  for  said  county  of  Washington,  John 
Hardigan,  charging  him,  the  said  Hardigan,  with  having  been  found  intoxicated 
and  disturbing  the  public  peace  or  tranquillity  of  the  village  of  Montpelier,  afore- 
said, on  the  30th  day  of  May,  1884,  and  the  fact  being  found  by  me  that  the  said 
John  Hardigan  had  been  intoxicated,  and  had  disturbed  the  public  peace  and 
tranquillity,  he  was  by  me  ordered  to  disclose,  under  oath,  the  place  where,  etc" 

O,  W.  Wingy  for  relator.     8.  G.  Shurtleff,  for  State. 

RoYCE,  C.  J.  The  right  of  a  justice  of  the  peace  to  compel  a  person  to  die- 
close  the  place  where,  and  the  person  of  whom,  he  has  obtained  the  intoxicating 
liquor  is  conferred  by  R.  L.,  §  3816,  and  the  right  is  limited  to  the  class  of  per- 
sons specified  in  section  3814.  They  are  there  described  as  persons  found  in  such  & 
state  of  intoxication  as  to  disturb  the  public  or  domestic  peace  and  tranquillity. 
So  that,  to  authorize  a  justice  to  demand  that  such  a  disclosure  be  made,  and 
order  a  party  to  be  committed  to  jail  if  he  refuses  to  make  one,  the  justice  must 
first  find  that  he  was  found  in  such  a  state  of  intoxication.  Unless  that  fact  i» 
found  the  justice  has  no  right  to  make  any  inquiry  hpon  the  subject ;  his  authority 
is  limited  to  the  inquiry  as  to  the  place  where  and  the  person  of  whom  the  liquor 
so  producing  intoo^ication  was  obtained. 

The  complaint  upon  wliich  this  writ  was  awarded  was  verified  by  the  oath  of 
the  relator ;  and  in  it  he  alleges  that  when  he  was  required  by  the  justice  to  dis- 
close, after  having  been  duly  sworn,  he  did  disclose  that  he  was  not  intoxicated 
and  had  not  dninK  any  intoxicating  liquor  on  the  day  of  his  arrest;  and  that  he 
offered  to  show  to  said  court  by  other  testimony  than  his  own  that  he  was  not  so 
intoxicated  at  the  time  of  his  arrest;  which  testimony  the  said  justice  refused 
and  neglected  to  hear.     It  was  competent  for  the  State  to  dispute  these  allega- 
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tions  under  section  1868,  but  it  has  elected  to  submit  the  case  upon  the  record 
alone ;  hence,  all  that  is  stated  in  the  record  must  be  considered  as  true. 

It  bein^  admitted  that  the  relator  swore,  before  his  commitment,  that  he  was 
not  intoxicated  at  the  time  of  his  arrest,  and  the  justice  having  refused  to  hear 
the  other  testimony  offered  by  him  to  prove  the  fact,  was  his  subsequent  imprison- 
ment under  the  mittimuSf  which  is  a  part  of  the  record,  legal? 

We  are  aware  that  the  general  rule  is  that  upon  the  hearing  of  a  hahects  eorjnis 
the  court  will  not  review  the  rulings  or  findings  of  the  court  under  whose  author- 
ity the  alleged  imprisonment  is  justified;  and  that  the  rights  of  the  relator  are 
dependent  upon  the  return  of  the  officer  and  the  copies  which  are  made  a  part 
thereof;  but  that  such  return  is  not  conclusive  is  evident.  Section  1368  pro- 
vides, that  the  prisoner  may  deny  any  of  the  facts  set  forth  in  the  return,  and 
may  allege  other  material  facts ;  and  the  court  or  judge  may  in  a  summary  man- 
ner examine  into  the  cause  of  the  imprisonment  or  restraint,  and  hear  the 
evidence  of  any  person  interested;  and  by  section  1364  the  court  or  judge  is  re- 
quired, if  no  legal  cause  is  shown  for  the  imprisonment  or  restraint,  to  discharge 
the  prisoner  therefrom. 

The  only  evidence  before  us  upon  which  a  finding  as  to  the  legality  of  the 
relator's  imprisonment  can  be  predicated  is  the  complaint  sworn  to  oy  him,  the 
copies  of  record,  and  the  return  of  the  officer.  The  testimony  offered  by  the  re- 
lator before  the  justice  was  not  of  an  uncertain  character,  nor  offered  as  tending 
to  show  a  fact,  but  to  prove  that  he  was  not  in  fact  intoxicated  at  the  time  of  his 
arrest.  When  testimony  is  offered  to  prove  a  fact,  and  is  for  any  reason  excluded, 
in  deciding  the  question  of  its  admissibility  the  fact  that  It  was  offered  to  prove 
is  considered  as  having  been  proved.  The  fact,  then,  that  the  testimony  was 
offered  to  prove,  must  be  treated  as  having  beeu  proved ;  so  the  relator  was 
ordered  to  be  committed  to  jail,  when  in  fact  he  was  not  intoxicated  at  the  time 
of  his  arrest.  It  was  an  abuse  of  authority  by  the  justice ;  and  it  requires  no 
argument  to  convince  that  such  an  imprisonment  was  illegal. 

Can  the  relator  be  relieved  from  such  imprisonment  upon  a  writ  of  habeas 
corpus?  The  only  doubt  that  can  be  entertained  upon  the  question  results  from 
the  generality  of  the  language  used  by  courts  in  the  promulgation  of  the  rule 
above  referred  to.  That  the  rule  is  not  to  be  regarded  as  one  of  universal  appli- 
cation is  evident  from  the  fact  that  by  R.  L.,  §  1363,  the  relator  is  allowed  to  al- 
lege other  material  facts,  and  that  the  court  may  hear  the  evidence  produced  by  any 
person  interested.  What  fact  could  be  more  material  than  that  the  justice  order- 
inc  the  imprisonment  did  not  have  any  jurisdiction  to  make  such  an  order?  What 
evidence  extrinsic  of  the  record  may  be  used  upon  the  hearing  of  a  writ  of  habeas 
corpus  has  always  been  a  doubtful  question.  We  are  not  aware  that  any  rule  upon  the 
subject,  of  universal  application,  has  been  formulated.  The  authorities  are  con- 
flicting. Considering  the  nature  of  the  writ,  and  the  purposes  that  it  is  designed 
to  accomplish,  the  rules  of  evidence  to  be  observed  cannot  be  arbitrarily  pre- 
scribed, but  must  necessarily  be  varied  to  meet  the  exigencies  of  indiviaual 
cases.  In  Matter  of  Powers^  25  Vt.  261,  the  principal  question  considered  was  as 
to  the  constitutionality  of  what  is  now  R.  L.,  §  3816.  It  appeared  in  that  case 
that  the  relator  was  very  thoroughly  intoxicated  at  the  time  of  his  arrest;  and 
that,  upon  his  examination  in  regard  to  the  person  of  whom  he  obtained  the 
liquor  by  which  he  became  intoxictated,  and  the  manner  of  his  obtaining  it,  his 
answers  were  not  satisfactory  to  the  justice ;  and  he  was  committed  upon  a  mitti- 
mus commanding  his  detention  until  he  should  make  a  disclosure.  It  does  not 
appear  that  any  evidence  was  offered  before  the  justice  tending  to  show  that 
he  was  not  so  intoxicated ;  and  in  the  supreme  court  evidence  was  received  bear- 
ing upon  the  question  of  his  intoxication ;  so  the  record  and  return  were  not 
treated  as  conclusive  in  that  case.  In  Tracy,  ex  parte^  25  Vt.  93,  Redfield,  C.  J., 
says  that  it  may  still  be  regarded  as  unsettled  how  far  it  is  competent  for  this 
court  to  revise  the  proceedings  of  an  inferior  court  upon  habeas  corpus. 

Treating  the  return  of  the  officer  upon  the  question  of  the  relator's  intoxication 
w  prima  facie  evidence  of  the  fact,  it  was  the  right  of  the  relator  to  meet  that  evi- 
dence by  .contradictory  proof;  and  it  was  the  duty  of  the  justice  to  hear  such  proof 
when  offered.    It  is  no  answer  to  say  that  the  justice  might  have  come  to  the  same 
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conclusion  if  he  had  heard  it;  it  was  his  duty  to  hear  it  before  coming  to  any  con- 
clusion. 

In  Hathaway  v.  Holmes,  1  Vt.  405,  in  the  opinion  delivered  by  Judge  Pbentdb^ 
it  ig  said  that  where  a  party  is  in  execution  by  the  judgment  of  another  court  hav- 
ing competent  jurisdiction,  the  court  will  not  examine  into  the  merits  of  the  judg- 
ment nor  discharge  him,  if  the  execution  is  regular,  unless  some  matter  is  pre- 
sented extrinsic  of  the  judgment  which  entitles  him  to  be  discharged.  Prom  what 
is  there  said,  the  fair  inference  is  that  the  jurisdictional  question  is  open  to  inquiry. 

The  chief  excellence  of  this  writ  consists  in  the  easy,  prompt  and  emcient  remedy 
afforded  by  it  for  all  unlawful  imprisonment.  To  deny  the  relator  relief  under  it 
in  this  case  would  defeat  the  purpose  for  which  it  was  designed,  and  circumscribe 
the  benefits  secured  by  it  to  those  who  are  deprived  of  their  personal  liberty  within 
such  narrow  limits  as  to  deprive  it  of  the  principal  value  we  have  been  educated 
to  ascribe  to  it. 

It  is  adjudged  that  the  relator  is  illegally  imprisoned,  and  it  is  ordered  that  he 
be  discharged. 


Taylor  v.  St.  Johnsburt  Railroad  Company. 

Arbitration  —  Submission  —  Award  —  Ratification —  Waiver  —  Plbadino — Assuhpsit. 

The  plaintiff  and  the  defendant  railroad  nsreed  to  and  did  submit  in  writing  to  two  arbi- 
trators *'  to  appraise  the  damages''  which  should  be  caused  by  the  defendant's  taking  of 
the  plaintiffs  land  forrailroad  purposes.  The  arbitrators  awarded  that  the  plaintiff  should 
deed  ;  that  the  defendant  should  pay  $100 :  that  it  should  build  and  maintain  a  certain  cat- 
tle-pass; that  it  should  keep  up  the  fences  while  the  road  was  being  built;  and  that  it 
should  not  injure  a  spring  of  water  near  the  railroad  line.  The  declaration  arerred  ihiX 
the  plaintiff  had  periormed  bis  part  of  the  award  bj  deeding,  etc. ;  that  defendant  bftd 
occupied  his  land  Isince  the  awara  was  made,  and  had  only  paid  the  $100 ;  that  it  neglected 
to  build  the  cattle-pass  and  keep  up  the  fence ;  that  it  had  injured  the  spring  by  filling 
around  it ;  and  set  forth  the  injuries. 

Held,  on  demurrer  to  the  declaration,  that  the  defendant  had  waived  the  right  to  claim 
that  the  arbitrators  did  not  follow  the  submission,  as  it  had  gained  all  it  sought  by  the  sub- 
mission, and  holds  it  by  virtue  of  the  award ;  that  if  the  arbitrators  exceeded  their  ao- 
thority,  the  defendant  ratified  their  action  by  accepting  the  deed,  etc. 

Assumpsit  will  lie  upon  the  award. 

It  is  no  objection  that  successive  actions  may  arise.  The  right  of  action  is  complete  so 
far  as  damages  have  already  happened. 

Assumpsit  upon  an  award.  Heard  on  demurrer  to  the  declaration.  Demurrer 
pro  forma  sustained. 

The  declaration  set  out  the  submission  as  follows : 

**  Know  all  men  by  these  presents,  that  we,  the  St.  Johnsbury  and  Lake  Champhun 
Railroad  Company  and  Aitnur  Taylor,  hereby  enter  into  bonds  in  the  penal  sum  of 
$500  to  abide  the  decision  of  Samuel  Ford  and  Ezra  A.  Parks,  to  appraise  the  dam- 
ages on  said  Taylor,  where  the  survey  of  the  railroad  has  been  maxle ;  and  if  the 
said  Ford  and  Parks  cannot  agree,  they  are  to  call  in  another  man.  The  said  Tay- 
lor binds  himself  to  give  a  good  and  sufficient  deed  as  said  arbitrators  shall  award, 
and  the  said  railroad  company  to  pay  the  sum  awarded. 

**The  8aid  Ford  and  Parks  are  to  be  called  out  as  soon  as  convenient,  and  the 
said  Taylor  and  railroad  compapy  bind  themselves  in  the  penal  sum  of  $500  to 
each  other  to  carry  out  the  award  of  said  arbitrators." 

And  the  award  as  follows : 

**  In  accordance  with  the  above  agreement  we,  Samuel  Ford  and  Ezra  A.  Parks, 
the  arbitrators  named  therein,  do  hereby  award  that  said  Taylor  shall  execute  a 
good  and  sufficient  deed  of  a  strip  of  land,  four  (4)  rods  wide,  through  his  land 
for  the  purpose  of  a  railroad;  that  is  to  say,  two  (2)  rods  each  side  of  the  center 
line  of  railroad  leading  from  North  Concord  to  Victory,  as  now  surveyed  and 
located,  and  that  said  railroad  company  shall  pay  said  Taylor  $100;  and  shall 
build  and  maintain  a  good  and  sufficient  cattle-pass  for  his  cattle  to  pass  from  one 
side  of  the  railroad  to  the  other;  and  shall  keep  up  the  fences  while  said  railroad 
IS  being  built,  so  that  his  cattle  or  other  property  shall  not  be  injured ;  and  shall 
not  injure  or  interfere  with  the  spring  on  his  land  near  said  railroad  line." 

Bates  <fc  May,  for  plaintiff.    Poland,  for  defendant. 
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Powers,  J.  "We  attach  little  importance  to  the  question,  whether  in  strictness 
the  award  of  the  arbitrators  followed  the  submission  made  by  the  parties.  The 
defendant  has  taken,  and  is  now  enjoying,  the  fruits  of  the  award  which  it  insists 
is  void.  If  the  defendant  had  vacated  the  land  and  the  plaintiff  was  in  possession, 
this  objection  to  the  award  would  stand  in  a  more  favorable  light.  But  having 
gained  all  the  advantage  which  is  sought  by  the  submission,  and  holding  it  under 
and  by  virtue  of  the  award,  the  defendant  has  waived  all  objections  to  the  award 
on  this  score.  Cald.  on  Arb,  374 ;  Kennard  v.  Ilarri^y  3  B.  &  C.  801 ;  Culver  v. 
Ashley,  19  Pick.  300.  **If  in  making  up  their  award,  arbitrators  exceed  their 
authority,  the  party  against  whom  this  excess  operates  will  ratify  the  entire  action 
of  the  arbitrators  by  accepting  from  the  other  party  performance  of  the  acts  nomi- 
nated in  the  award  to  be  done  by  such  other  party.*'     Morse  on  Arb.  530. 

The  declaration  avers,  that  the  award  was  duly  published,  and  in  consideration 
of  the  promise  of  the  defendant  to  perform  and  abide  the  award,  the  plaintiff 
executed  his  deed  of  the  land,  and  the  defendant  paid  him  the  $100  awarded  to 
him,  and  agreed  to  comply  with  the  other  terms  and  conditions  of  said  award  to 
be  by  it  performed. 

By  these  acts  the  parties  are  now  precluded  from  disputing  the  force  of  the 
award,  and  stand  in  court  precisely  as  they  would  if  the  award  in  strictest  sense 
had  followed  the  submission. 

We  think  the  action  of  assumpsit  will  lie  upon  this  award.  Culver  v.  AsJdey, 
tupra  ;  Pierce  on  Railroads.  424, 425 ;  23  Me.  259 ;  62  id.  49 ;  Cald.  on  Arb.  388 ;  Morse 
on  Arb.  573.  The  parties  mutually  promised  on  good  consideration  to  perform  the 
award.  The  award  is  properly  made  covering  various  duties  to  be  by  the  parties 
respectively  performed.  Practically,  these  mutual  duties  are  imposed  by  the  con- 
tract of  the  parties.  They  agree  to  do  all  things  that  the  arbitrators  may  prescibe. 
The  duty  to  convey  the  land,  pay  the  money,  build  the  cattle-pass,  preserve  the 
spring,  and  keep  up  the  fences,  is  a  duty  that  the  parties  have  agreed  to  perform, 
inasmuch  as  they  have  promised  to  perform  the  award.  And  after  award  made 
the  defendant  promises  to  perform  it  as  made. 

It  is  no  objection  that  successive  actions  may  arise.  Installments  of  annual 
interest  on  an  entire  contract  are  recoverable  in  assump»it ;  and  many  other  in- 
stances might  be  cited.  If  duties  are  successively  violated,  successive  actions 
may  be  brought.  So  far  as  damages  have  already  happened  to  the  plaintiff,  his 
right  of  action  is  complete. 

The  pro  forma  judgment  of  the  county  court  is  reversed,  and  judgment  that  the 
demurrer  be  overruled,  and  the  declaration  adjudged  sufficient.  Case  remanded 
with  leave  to  defendant  to  replead  on  usual  terms. 


Holmes  tJ.  Caden  and  Carroll,  Administrators,  etc. 

Statute  op  Frauds — Specific  Pbrfobmance  —  Assionbb  —  Administratob  —  Surviving  Part- 
ner—Ixsolvent  Law  — Notice  —  Put  on  Inquiry. 

The  oratrix  entered  into  a  parol  contract  for  the  conveyance  of  a  house.  She  paid  for 
it  and  occupied  the  tenement  in  the  upper  storv,  without  rent,  for  more  than  four  years ; 
and  also  agreed  with  the  original  owners  to  colfect  the  rent  for  her  of  the  lower  tenement. 
The  contract  was  made  with  one  of  two  partners,  one  of  whom  is  now  dead,  and  the  other 
insolvent ;  but  the  contract  was  made  known  to  the  other  partner,  who  did  not  object  to 
it.    A  bill  having  been  brought  asainst  the  assignee  and  administrator, — 

Hild,  that  the  case  was  not  within  the  statute  of  frauds ;  that  the  oratrix  was  entitled 
to  a  decree  for  the  conveyance  of  the  premises,  and  an  accounting  for  the  rent. 

The  house  did  oot  pass  to  the  assignee ;  it  was  not  attachable  by  the  creditors  of  the 
original  owners,  they  holding  the  title  in  trust  for  the  oratrix  ;  and  the  fact  that  she  wa& 
in  possession  was  notice  to  the  creditors,  and  put  them  on  inquiry  as  to  her  rights. 

Bill  in  chancery.  Heard  on  bill,  answer,  and  testimony.  Bill  pro  forma  dis- 
missed without  hearing. 

It  appeared  that  John  and  Thomas  Caden  were  partners ;  that  Thomas  had 
deceased,  and  that  John  Caden  and  Carbury  Carroll  were  the  administrators  of 
his  estate ;  that  John  Caden  was  insolvent,  and  that  H.  O.  Edson  was  assignee  of 
the  estate  of  said  ^ohn,  and  of  the  firm  of  J.  &  T.  Caden.  The  prayer  of  the  bill 
was,  that  John  Caden,  surviving  partner,    and  John  Caden   and   said  Carroll, 
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administratord  of  Thomas  Gaden's  estate,  convey  to  the  oratriz  the  house  in  con- 
tention/and  for  an  accounting.  By  agreement  said  Edson  was  made  a  paity 
defendant. 

/.  C.  Bakery  for  orators.     Reddington  4b  Bvtl&r,  for  defendants. 

Ross,  J.  The  testimony  establishes  that  J.  A;  T.  Gaden  agreed  to  give  to  the 
oratriz,  Mary,  the  premises  in  contention  in  payment  for  her  services  for  them  for 
ten  or  eleven  years;  and  that  in  part  fulfillment  of  the  contract  they  allowed  her 
to  take  possession  of  the  tenement  in  the  upper  story  of  the  house,  which  she  has 
occupied  four  or  five  years,  without  rent,  and  agreed  to  collect  the  rent  for  h^  of 
the  lower  tenement  and  account  to  her  therefor.  Although  the  immediate  con- 
tract was  made  between  the  oratriz  and  Thomas  Gaden,  it  was  made  known  hj 
Thomas  to  his  partner,  John  Gaden,  who  did  not  object  to  the  same ;  that,  in  fact, 
the  contract  was  made  in  accordance  with  an  earher  understanding  to  the  same 
effect  between  John  and  the  oratriz. 

Hence,  there  is  a  parol  contract  for  the  conveyance  of  the  premises  to  the  ora- 
triz, full  payment  therefor  by  her,  and  possession  thereof  by  her,  as  owner,  for 
more  than  four  years.  These  facts  take  the  case  out  of  the  operation  of  tiie 
statute  of  frauds,  and  entitle  the  oratriz  to  a  decree  for  the  conveyance  of  the 
premises  and  an  accounting,  in  accordance  with  the  prayer  of  the  bill  against 
John  &  Thomas  Gaden.  Pike  v.  Marey,  83  Vt.  37;  Stark  v.  Wilder,  36  if  75S; 
Griffith  V.  Abbotty  56  id.  356. 

But  John  Gaden  is  now  represented  by  an  assignee  in  insolvency,  and  Thonuu 
Gaden^s  estate  by  an  administrator.  It  is  contended  that  John  Gaden  took  the 
premises  on  the  death  of  Thomas  as  surviving  partner  — the  premises  being  part- 
nership property  —  and  that  his  assignee  in  insolvency  therefore,  takes  the  wnole 
interest.  This  is  doubtless  true.  The  assignee  claims  that,  under  the  insolvent 
law  of  this  State,  he  has  the  rights  of  an  attaching  creditor,  and  contends  Uiat, 
although  the  payment  of  contract  price,  and  possession  by  the  oratriz  take  the 
case  out  of  the  operation  of  the  statute  of  frauds  against  John  &  Thomas  Gaden, 
a  creditor  could  attach  and  hold  it  against  the  oratriz,  and  therefore  he  is  entitled 
to  hold  it  as  assignee  in  insolvency  of  Jehn  Gaden.  It  has  been  ^eld  at  the  pres- 
ent term  in  CoUender  Co.  v.  MarahaU^  67  Vt.  ,  that  an  assignee  in  insolvency, 
unf'er  the  present  State  insolvent  laws,  takes  all  the  property  of  the  insolvent 
which  an  attaching  creditor  has  the  right  to  attach  and  appropriate  in  satisfaction 
of  his  debt.  But  the  possession  of  the  premises  by  the  oratriz  long  before,  and 
at  the  time  o'  "-he  insolvency,  was  notice  to  his  creditors  and  assignee  of  all  the 
rights  the  o,  to  which  she  was  entitled  by  virtue  of  the  contract,  payment  of  the 
contract  price,  and  possession.  These  facts,  in  regard  to  which  a  creditor  was 
put  upon  inquiry  by  her  possession,  and  which  he  would  have  learned  by  inquiry, 
rendered  the  premises  as  invulnerable  to  attachment  and  appropriation  by  sudi 
creditor,  as  they  were,  by  John  &  Thomas  Gaden,  or  by  a  purchaser  from  them. 
After  payment  of  the  price  and  possession,  John  &  Thomas  Gaden  held  the  title 
to  the  premises,  not  as  of  their  property,  but  in  trust  for  the  oratriz. 

An  attaching  creditor  of  real  estate,  with  notice  actual  or  constructive  of  the 
true  state  of  the  debtor's  title,  stands  in  no  better  position  than  a  purchaser  with 
the  same  notice.  Perrin  v.  Peed,  85  Vt.  2;  Hackett  v.  Callender,  82  id.  97;  ifisK  v. 
Farmers  and  Mechanics'  Bank,  88  id.  252. 

A  purchaser,  with  notice,  can  acquire  no  better  title  than  his  grantor  hasw 
Hence  the  oratriz  has  the  same  right  to  a  decree  against  the  assignee  in  insol- 
vency which  she  had  against  John  Gaden  as  surviving  partner  of  John  A 
Thomas  Gaden. 

The  pro  forma  decree  of  the  court  of  chancery  is  reversed  and  the  cause  re- 
manded, with  a  mandate  to  enter  a  decree  for  the  orators  in  accordance  with  the 
prayer  of  the  bill. 

[Possession  as  notice,  see  45  Am.  Rep.  188. —  Eo.j 
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Lbkbhan  v.  Spauldino. 

IxTBSTAcr  —  Distribution  —  Heir  Absent  Fifteen  Years  —  Alien  —  Probate  Court  — 
Notice  — R.  L.,  f  2246. 

The  iDtesUte  died  in  1871,  unmarried  and  without  issue,  but  leaving,  as  it  was  supposed, 
as  her  heirs,  only  two  brothers,  but,  in  fact,  also  an  absent  sister,  the  female  plaintiff. 
The  defendants  purchased  the  interest  of  one  brother  in  1874 ;  and  the  probate  court  in 
1877  distributed  the  estate,  one-half  to  one  brother,  and  the  other  half  to  the  defendants, 
the  assignees  of  the  other  brother,  in  accordancs  with  a  statute  passed  in  1876  —  R.  L., 
9  2245  —  which  provided  that  the  share  of  an  heir,  absent  and  unheard  of  for  fifteen  years, 
could  be  distributed  to  the  other  heirs,  and  if  the  absent  person  proved  to  be  alive  an 
action  was  given  to  recover  his  share  of  any  one  receiving  the  same  tmder  order  of  the  court. 

Held,  that  the  defendants  arehable,and  tnat  the  plaintiff  could  sustain  an  action  against 
them  to  compel  payment  for  her  share ;  and  that  they  are  jointly  liable,  having  taken  the 
title  jointly. 

The  fact  that  the  intestate  was  an  alien  cannot  avail  as  a  defense. 

The  amount  to  be  recovered  is  not  the  value  of  the  share  at  the  time  of  distribution, 
with  interest;  but  the  share  is  chargeable  with  expenditures  necessarv  for  the  preserva- 
tion of  the  property,  and  with  loss  caused  by  depreciation  without  tne  fault  of  the  dis- 
tributee. The  heir  should  be  credited  with  rents  and  profits,  if  any  were  or  might  have 
been  received. 

The  notice  given  by  the  probate  court,  before  the  order  of  the  distribution,  was  suffi- 
cient; and  the  finding  of  the  court  as  to  the  absence  of  the  heir,  etc.,  is  conclusive. 

Amimpsit.     Heard  on  a  referee's  report.    Judgment  pro  forma  for  the"  plaintiff. 

E,  P.  Hard,  for  defendants.     Edson,  Cross  db  Start,  for  plaintifEs. 

RoYCB,  C.  J.  This  action  was  brought  under  No.  83  of  the  Laws  of  1876, 
now  section  2245  of  the  R.  L.,  to  recover  compensation  for  the  share  which  the 
female  plaintiff  was  entitled  to  in  the  intestate  estate  of  Catherine  Driscoll,  and 
which  was  distributed  to  the  defendants  by  an  order  of  the  probate  court  on  the 
17th  day  of  February,  1877. 

Before  the  passage  of  that  law  there  was  no  statute  remedy  for  an  heir  of  an  in- 
testate estate  who  had  been  left  out  in  the  distribution  of  the  estate  to  recover  his 
share,  or  compensation  therefor.  That  law  provides,  that  vehere  a  person  entitled 
to  a  distributive  share  of  such  an  estate  is  absent  and  unheard  of  for  fifteen  years, 
five  of  which  are  after  the  death  of  the  intestate,  the  probate  court  may  order 
such  share  to  be  distributed  among  his  lineal  heirs,  if  he  have  any ;  otherwise 
among  the  heirs  of  such  deceased  person.  It  is  claimed  by  the  defendants  that 
the  requirements  of  the  law  were  not  so  observed  by  the  probate  court  as  to 
justify  the  making  of  such  an  order. 

The  law  required  that  before  any  such  order  was  made  the  court  llil>uld  cause 
notice  to  be  given  as  notice  is  given  on  the  settlement  of  an  administrator's  ac- 
count, and  such  other  notice,  by  publication  or  otherwise,  as  the  court  might 
deem  proper.  The  notice  requiredf  before  the  settlement  of  an  administrator's 
account  is  to  be  given  personally  to  such  persons  as  the  probate  court  should 
judge  to  be  interested,  or  by  publication  under  the  direction  of  the  court  of  the 
time  and  place  of  allowing  the  same.  R.  L.,  §  2106.  The  record  of  the  probate 
court  shows  that  personal  notice  was  ordered  to  be  given  to  the  heirs  of  Catherine 
Driscoll,  if  living  within  this  State,  of  the  time  and  place  when  and  where  the  ap- 
plication for  distribution  would  be  heard,  and  that  such  notice  was  given,  and 
that  public  notice  was  given  by  publication  in  the  St.  Albans  Messenger,  The 
notice  thus  shown  to  have  been  given  was  legally  sufficient. 

It  was  necessary  that  the  court  should  find  that  the  absent  heir  had  been  absent 
and  unheard  of  for  fifteen  years,  five  of  which  were  after  the  death  of  the  intes- 
tate. That  fact,  and  that  notice  had  been  given,  it  appears  was  found  by  tiie  pro- 
bate court. 

It  is  claimed  that  these  finding,  and  the  recitals  that  appear  in  the  record,  are 
not  conclusive.  Probate  courts  in  this  State  are  courts  of  record;  and  judgments 
rendered  by  them  upon  matters  within  their  j.nrisdiction  to  determine,  unap- 
pealed  from,  are  conclusive.  To  give  the  court  jurisdiction  over  the  absent  heir's 
share  in  the  estate,  it  was  necessary,  after  proper  notice  given,  that  the  fact  of 
the  absence  of  the  heir  for  the  time  specified  should  be  found  by  the  court ;  so 
that  the  court  in  making  such  finding  was  discharging  a  duty  imposed  by  the 


Digitized  by  LjOOQ  IC 


256  The  Eastern  Keporter.  [Vt 

law,  and  its  finding  must  be  held  to  be  conclusive.  The  court,  then,  having  ac- 
quired jurisdiction  over  said  share,  the  order  made  divested  the  heir  of  all  legil 
claim  to  the  estate,  and  vested  the  same  in  the  defendants.  Grlce  v.  BandaU,  2S 
Yt.  239;  Stone  v.  Peasley's  Estate,  28  id.  716. 

The  defendants  having  elected  to  have  the  share  of  the  heir  distributed  to  them 
jointly,  having  taken  the  title  jointly,  cannot  now  excuse  themselves  from  joint 
liability. 

It  is  also  claimed  that  the  defendants,  having  acquired  their  interest  in  the 
estate  of  Catlierine  Driscoll  by  purchase,  before  the  passage  of  the  law  of  1876, 
their  rights  are  not  affected  by  that  law.  Tlie  answer  to  this  claim  is,  tbat  they 
acquired  their  title  under  the  order  of  the  probate  court  made  after  the  passage  of 
that  law,  and  made  in  pursuance  thereof;  and  the  liability  is  imposed  upon  those 
**  to  whom  such  share  fias  been  distributed  under  such  an  order." 

The  defendants  cannot  avail  themselves,  as  a  defense,  of  tlie  fact  that  the  in- 
testate was  an  alien.  She  had  the  undoubted  right  to  purchase  and  hold  lands, 
and  if  forfeited  on  account  of  her  alienage,  the  forfeiture  was  to  the  State;  and 
the  State  alone  could  assert  a  right  to  them.  Oilman  v.  Th&mpmn,  11  Vt  043; 
CroH8Y.  DeValle,  1  Wall.  5. 

The  title  to  the  share  to  which  Mary  Lenehan  would  have  been  entitled  having 
vested  in  the  defendants,  a  right  of  action  was  given  her  against  them  to  compd 
payment  therefor;  and  the  important  question  is,  what  shall  that  compensation  be  ? 

The  language  of  the  law  is:  **  He  shall  be  entitled  to  his  share  of  such  estate, 
notwithstanding  such  distribution,  and  may  recover  in  an  action  on  the  case  for 
money  had  and  received  any  portion  thereof  which  any  one  received  under  such 
an  order."  The  county  court  estimated  that  compensation  to  be  the  value  of  the 
share  as  it  was  ascertained  at  the  time  of  distribution,  and  interest  on  the  same 
from  that  date. 

It  will  be  observed  that  the  time  when  the  value  of  such  share  is  to  be  estimated 
is  not  fixed  by  the  law.  The  law  in  that  respect  is  ambiguous;  and  in  construing 
it  we  are  to  ascertain,  if  we  can,  what  the  design  and  intent  of  the  framers  was. 
It  is  evident  to  us  that  the  intention  in  thus  protecting  the  interests  of  absent 
heirs  was  to  ])lace  them  in  as  advantageous  a  position  as  they  would  have  been  in 
if  the  estate  had  not  been  distributed.  If  an  executor  or  administrator,  while  he 
is  administering  upon  an  estate,  expends  money  upon  it  which  is  necessary  to  its 
preservation  and  protection,  and  which  it  is  for  the  interest  of  the  estate  to  have 
expended,  the  expenditures  become  a  charge  upon  the  estate,  and  the  shares  to 
which  the  heirs  are  entitled  are  proportionally  diminished;  so  that  if  this  estate 
had  not  been  distributed,  the  share  of  Mary  Lenehan  would  have  been  chargeable 
with  its  proportion  of  any  such  expenditures  made  upon  it  while  it  was  being 
administered. 

The  adoption  of  the  rule  that  the  value  of  a  share  is  its  value  as  ascertained  it 
the  time  of  distribution  as  an  arbitrary  one,  and  compelling  distributees  to  par 
upon  that  basis  would  frequently  result  in  great  injustice.  The  property  may  be 
wholly  lost,  or  it  may  depreciate  largely  in  value  without  the  fault  of  the  dis- 
tributee, after  distribution  made  and  before  the  absent  heir  appears  and  demands 
compensation.  To  compel  the  distributee  to  bear  the  lo^  under  such  circum- 
stances would  be  inequitable  and  unjust.  It  is  to  be  borne  in  mind  that  the  de- 
fendants acquired  the  title  and  came  into  the  possession  of  the  share  in  controversy 
rightfully,  and  without  knowledge  that  there  was  any  opposing  claim  to  it;  and 
the  expenditures  they  have  made  upon  the  property  are  presumed  to  have  been 
made  m  good  faith,  and  in  the  belief  that  they  had  an  indefeasible  title. 

If  the  .^hare  of  Me  heir  has  appreciated  in  value,  he  should  be  entitled  to  the 
benefit  of  such  appreciation ;  if  it  has  become  less  valuable,  without  the  fault  of 
the  distributee,  the  loss  in  value  should  be  borne  by  the  heir.  If  rents  and  profits 
have  been  or  miglit  have  been  derived  from  the  use  of  such  share,  the  heir  is  en- 
titled to  them.  If  necessary  and  proper  expenditures  have  been  made  upon  the 
property,  the  lieir  should  be  charged  with  his  proportion  of  such  expenditures  in 
reduction  of  the  amount  which  the  distributees  are  compelled  to  pay  him.  Such 
a  rule  of  accountability  will  effectuate  what  seems  to  us  to  be  the  spirit  and  intent 
of  the  law,  and  will  work  out  just  and  equitable  results. 
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It  is  evident  that  no  proper  judgment  can  be  rendered  upon  the  facts  reported. 
The  jud^ent  is  reversed  and  cause  remanded  in  order  that  it  may  be  recommitted 
for  specific  findings,  as  to  the  amount,  kind  and  value  of  the  repairs  made  upon 
tbe  property  by  the  defendants,  and  the  necessity  for  making  them,  and  as  to  any 
other  expenditures  made  upon  or  for  the  care  and  preservation  of  the  property ; 
and  the  amount  that  has  been  or  might  have  been  received  by  the  defendants  for 
the  use  of  the  same,  and  its  value  at  the  time  this  suit  was  brought. 


Davis  v.  Willky. 
January,  1885. 

T&usTEB  Process  —  Agency  —  Claimant. 

The  principal  defendant,  as  agent  of  the  claimant,  entered  into  a  contract  to  build  a 
bridffe  for  the  trustee.  Both  the  claimant  and  defendant  worked  on  the  bridge,  the  former 
employing  the  latter,  and  paying  him.    The  officers  of  the  town  did  not  know  of  the  agency. 

B€la,  that  the  trustee  should  be  discharged ;  and  that  the  fund  belonged  to  the  claimant. 

Trustee  process.  Heard  on  a  commissioner's  report  by  the  court.  Judgment 
that  the  fund  belonged  to  the  claimant ;  and  that  the  trustee  be  discharged. 

The  commissioner  reported  in  part : 

* '  Upon  testimony  objected  to  by  the  plaintiff's  attorney  I  find,  that  in  letting 
the  said  job  the  second  selectman,  Willey,  did  most  of  the  talking  on  the  part  of 
the  town,  and  that  the  bids  were  made  to  him ;  that  the  main  part  of  the  job  was 
stone  work ;  that  the  defendant  was  not  a  stone  mason,  which  fact  was  known  to 
Willey ;  that  Willey,  being  anxious  to  have  the  stone  work  thoroughly  done,  and 
having  in  mind  a  man  whom  he  thought  qualified  to  do  it,  asked  the  defendant 
who  was  to  do  the  stone  work  in  case  he  bid  off  the  job,  and  was  informed  by  the 
defendant  that  the  claimant  Colbum,  who  was  a  stone  mason,  was  to  do  it ;  and 
the  defendant  then  referred  Willey  to  some  pieces  of  stone  work  which  Colbum 
had  done;  that  shortly  before  the  final  bid  Colbum  came  to  the  place  and  there, 
in  sight  of  the  two  selectmen,  but  not  in  the  hearing  of  either  of  them,  had  a 
conversation  with  the  defendant,  after  which  Colbum  went  away,  and  after  he 
had  gone  the  defendant  made  the  bid  upon  which  the  job  was  let ;  that  after  the 
bridge  had  been  rebuilt  the  selectmen  received  word  from  Colbum  that  the  job 
was  completed  and  a  request  from  him  to  examine  the  wor)c  and  see  if  it  was 
acceptable;  and  that  from  these  facts  Willey  supposed  that  Colburnhad  some  in- 
terest in  the  job,  and,  had  the  job  been  accepted  on  the  part  of  the  town,  he 
(Willey)  would  have  given  an  order  for  the  pay  to  either  the  defendant  or  Colbum 
upon  application  for  it  by  either  of  them.  If  the  evidence  to  prove  the  facts  stated 
in  this  paragraph  was  material  and  relevant  and  those  facts  are  sufficient  in  law  to 
warrant  the  finding,  I  find,  from  these  facts,  that  before  the  beginning  of  this  suit 
the  town  of  Boxbury  had  notice  of  the  interest  and  right  of  the  claimant  Colbum 
in  and  to  the  job  of  rebuilding  the  bridge  and  the  pay  for  it;  otherwise,  I  find 
that  the  town  of  Roxbury  did  not,  until  after  the  service  of  the  writ  in  this  cause 
upon  the  trustee,  have  any  notice  that  the  claimant  Colbum  had  any  interest  or 
right  in  or  to  said  job  or  the  pay  for  it. 

**I  further  find,  upon  evidence  objected  to  by  plaintiff's  attorney,  that  the 
claimant,  Colbum,  was  anxious  to  secure  the  job  of  rebuilding  the  bridge ;  that  he 
did  not  expect  to  be  present  at  the  letting  of  the  job,  and  for  that  reason  took 
measures  to  have  some  one  present  to  bid  for  him ;  that,  as  between  the  claimant 
and  the  defendant,  the  defendant  bid  for,  and  as  the  agent  of  the  claimant,  and 
the  claimant  was  to  do  the  job  and  have  the  pav;  and  that  ihe  claimant  furnished 
all  the  materials  for  the  job  and  bargained  and  paid  for  all  yie  work  not  done  by 
himself.  None  of  these  facts  were  known  to  the  officers  of  the  town  (unless  by 
reason  of  notice  as  hereinbefore  stated),  and  the  evidence  upon  which  they  are 
found  was  objected  to  by  the  plaintiff's  attorney  as  immaterial  and  irrelevant. 

"  At  the  request  of  the  plaintiff's  attorney  I  report  the  fact  that  the  defendant 
did  the  work,  with  his  team  of  oxen,  upon  the  job.  But  I  find  that  he  was  em- 
ployed to  do  so  by  the  claimant;  and  that  neither  of  the  selectmen  knew  by  whom 
any  of  the  work  was  in  fact  done.'* 

Vol.  I. —  88 
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The  commissioner  found  that  the  contract  was  not  completed,  and  allowed  the 
trustee  to  deduct  $10  from  the  contract  price,  —  $95. 

Frank  Plundey^  for  plaintiff.     Jas.  N,  Johnson^  for  claimant. 

RoTCB,  C.  J.  The  only  controversy  in  this  case  was  as  to  the  right  of  the 
claimant  to  the  funds  in  the  hands  of  the  trustee. 

The  contract  made  by  the  trustee  was  nominally  with  the  defendant;  but  it 
is  found  that  in  making  it  the  defendant  was  acting  as  the  agent  of  the  claimant;' 
so,  that  as  between  the  defendant  and  the  claimant,  certainly,  the  contract  was 
the  contract  of  the  claimant,  and  he  was  entitled  to  all  the  benefits  that  might 
result  from  its  execution.  The  contract  was  not,  in  fact,  performed  by  the  de- 
fendant or  claimant,  the  work  not  having  been  done  as  the  contract  required. 
The  defendant  never  attempted  to  perform  it,  and  had  no  legal  claim  against  the 
trustee  for  services  rendered  or  money  expended  under  it.  All  that  was  done 
under  the  contract  was  done  by  the  claimant,  not  by  the  procurement  of  the  de- 
fendant, but  evidently  because  he  understood  that  having  authorized  the  defend- 
ant as  his  agent  to  make  it  he  was  under  obligation  to  perform  it.  Having  acted 
upon  that  Delief  and  expended  his  time  and  money  in  the  performance  of  the 
contract,  his  legal  and  equitable  right  to  payment  is  superior  to  the  claim  of  the 
trustee. 

Judgment  affirmed. 


FOSTBB  «.  StAFFOBD  NATIONAL  BaNK. 

January,  1885. 

Constitutional  Law  — Statute  AuTHoaiziNO  Storinq  Watbb  on  Anothbr*8  Land — To 
Clkar  Obstructions  in  Bitbb  to  Float  Logs  —  Oompbnbation — Injunction — Con- 
struction OF  Statutes. 

The  act  of  1874  authorized  the  orator  with  others  to  remove  the  rocks,  flood-wood,  ete^ 
from  the  bed  and  banks  of  Willoughbj  river^  from  its  source  at  the  outlet  of  Willoaehby 
lake,  so  as  to  make  it  navigable  for  the  running  of  logs,  and  to  enter  upon  the  bed  of  the 
river  and  its  tributaries  for  that  purpose;  to  make  booms:  to  occup}[  land  onrthe  margin 
of  the  stream  for  the  purpose  of  bankins  logs,  by  paying  or  tendering  all  damages^  It 
was  provided  that  if  the  parties  could  not  agree  upon  the  amount  of  damans,  thej  were 
to  be  fixed  by  the  selectmen ;  and  if  thev  were  disqualified,  then  by  three  justices  of  the 
peace.  No  appeal  was  allowed,  and  no  fund  was  provided,  or  security  required,  for  p«j- 
ment  of  damages^  but  an  action  was  given  to  recover  them.  This  statute  was  uneoded 
by  an  act  in  1878,  which  authorized  the  orator  '*to  make,  maintain,  and  control  gates  wX 
the  outlet  of  said  Willoughby  lake,  for  the  purpose  of  saving  water  in  said  lake,"  etc, 
but  could  not  raise  the  level  of  the  waters  above  the  ordinary  high-water  mark.  The 
amendment  contained  no  provision  as  to  damages.  The  orator  erected  the  gates  on  de> 
fendant's  land,  and  brought  this  bill  to  restrain  it  from  removing  them.  No  oompensatkm 
was  made  or  tendered. 

Eddf  that  the  statutes  were  unconstitutional,  in  that  no  adequate  provision  was  made 
for  compensation;  that  the  rights  under  an  award  or  judgment  are  not  sufficient  for  the 
taking  01  private  property;  that  there  was  a  taking  of  defendant's  property;  and  that 
compensation  should  nave  been  made  at  the  time  of  the  taking. 

Bill  in  chancery.  Heard  on  demurrer  to  bill,  September  term,  1888,  Orleans 
conoty,  Boss,  Chancellor.  The  chancellor  stated  that  his  opinion  was,  that  the 
bill  could  not  be  sustained;  but  that  the  constitutionality  of  the  acts  of  the  leg- 
islature might  be  passed  upon  by  the  supreme  court,  and  that  the  injunction  nught 
remain  in  force  during  the  pendency  of  proceedings  in  court,  he  ruled  piro  forma 
sustaining  the  bill. 

The  bill  set  forth  the  claimed  rights  of  the  orator  and  his  associate,  Evans,  under 
the  acts  of  1874  and  1878,  and  alleged  that  Evans  declined  to  go  on  with  the  work 
and  yielded  up  his  rights  to  the  orator;  that  the  orator  made  the  improvements 
in  the  bed  and  banks  of  the  river,  constructed  the  gates  at  the  outlet  of  said  lake 
**  to  regulate  the  flow  of  water  in  said  river; "  that  he  expended  $1,500  in  said 
work;  that  all  persons  had  had  the  right  to  use  the  river  for  floating  lo^  with- 
out hindrance  by  the  orator;  that  the  orator  owned  a  saw-mill  at  EvansviUe,  was 
largely  engaged  in  the  manufacturinff  of  lumber,  was  the  owner  of  large  tracts  of 
woodland  near  the  said  river  and  lake,  and  that  he  floated  the  lumber  down  to 
hiB  mill,  etc. , 
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Bdden  &  Ide  and  Stafford,  for  defendant.  B.  F,  D.  Carpenter  d  0.  H,  AtuHnj 
for  orator. 

RoYOB,  C.  J.  This  was  a  bill  in  equity  brought  for  the  purpose  of  restraining 
the  defendant  by  injunction  from  intermeddling,  interfering  with  or  removing 
certain  gates,  which  had  been  erected  by  the  orator  upon  the  land  of  the  defend- 
ant at  the  outlet  of  Willoughby  lake,  for  the  purpose  of  storing  water  in  said 
lake  to  be  used  as  occasion  might  require  to  increase  the  flow  of  water  in  Wil- 
loughby river,  so  that  logs  and  other  lumber  might  be  floated  down  said  stream; 
and  was  heard  on  general  demurrer  to  the  bill. 

The  right  of  the  orator  to  enter  upon  the  land  of  the  defendant  and  erect  and 
maintain  said  gates  is  attempted  to  be  justified  under  acts  of  the  legislature,  passed 
in  1874  and  1878.  The  act  of  1874  (No.  181),  entitled  "  An  act  to  authorize  the 
removal  of  obstructions  from  Willouehby  river,"  by  the  first  section,  conferred 
the  right  upon  the  orator,  and  such  others  as  might  be  associated  with  hiui,  to 
clear  out  obstructions  in  the  bed  of  said  river,  and  upon  its  banks,  from  its  source 
at  Willoughby  lake  to  Evansville,  in  the  town  of  Brownington,  so  as  to  make  it 
navigable  for  the  running  of  logs  and  lumber,  and  to  enter  upon  the  bed  of  said 
river  and  its  tributaries  for  that  purpose,  by  paying  or  tendering  all  damages 
caused  thereby  in  the  manner  stated  in  the  third  section  of  said  act,  It  was  pro- 
vided by  said  third  section  that  in  case  the  parties  could  not  agree  upon  the 
amount  to  be  paid  to  any  person  sustaining  -^uch  damagey  the  amount  was  to  be 
fixed  by  the  selectmen  of  the  town  in  which  the  property  is  situated ;  aad  if  the 
selectmen  were  disqualified,  they  were  to  be  fixed  by  three  justices  of  the  peace  in 
the  county  of  Orleans.  No  appeal  was  allowed  from  the  decision  of  the  selectmen 
or  justices,  and  no  fund  was  provided,  or  security  required,  for  the  payment  of 
the  damages  that  might  so  be  found  to  have  been  sustained. 

The  act  of  1878  (No.  214),  entitled  an  act  to  amend  the  act  of  1874,  amended 
said  act  by  adding  thereto  the  following  words:  *'And  they,  the  said  Foster  and 
Evans,  are  hereby  authorized  and  empowered  to  make,  maintain  and  control  gates 
at  the  outlet  of  Willoughby  lake  for  the  purpose  of  saving  the  water  in  said  lake, 
but  shall  not  have  power  to  raise  the  level  of  the  waters  in  said  lake  above  the 
ordinary  high- water  mark  of  the  last  fifteen  years.''  It  is  by  virtue  of  that  amend- 
ment that  the  orator  claims  the  right  to  erect  and  maintain  said  gates.  No  such 
right  was  conferred  by  the  act  of  1874,  and  unless  it  is  given  by  the  amendment 
of  1878  the  orator  fails  to  show  any  right  that  he  can  ask  the  aid  of  a  court  of 
equity  to  protect  him  in  the  enjoyment  of. 

No  provision  is  made  in  the  amendment  for  the  ascertainment  and  payment  of 
the  damages  that  might  be  occasioned  by  the  entry  upon  and  occupation  of  the 
land  of  the  defendant  for  the  eraction  and  maintenance  of  gates  thereon,  and  the 
raising  of  the  waters  of  the  lake.  It  is  claimed  that  the  amendment  is  subject  to 
the  provisions  of  the  act  of  1874;  but  that  act  made  no  provision  for  the  ascer- 
tainment and  payment  of  damage  for  9uch  acts  as  the  orator  was  authorized  to  do 
under  the  act  of  1878. 

Article  3  of  the  State  Constitution  provides  that :  "  Private  property  ought  to 
be  subservient  to  public  uses  when  necessity  requires  it ;  nevertheless,  when  any 
person's  property  is  taken  for  the^use  of  the  public,  the  owner  ought  to  receive 
an  equivalent  in  money."  And  in  article  5  of  the  Constitution  of  the  United 
States  it  is  said :  **  Nor  shall  private  property  be  taken  for  public  use  without 
just  compensation." 

The  Constitution  limits  the  right  to  take  private  property  to  cases  where  neces- 
sity requires  it  for  a  public  use ;  and  then  it  ean  only  be  taken  on  making  just 
compensation  to  the  owner.  In  all  grants  of  power  conferred  by  the  legislature 
upon  corporations  or  individuals  to  apjjropriate  the  property  of  citizens,  the  right 
has  been  Dased  upon  an  existing  necessity  for  a  public  use,  and  careful  provision 
has  been  made  for  compensation ;  and  any  legislative  act  authorizing  such  an  ap- 
propriation when  such  a  necessity  does  not  exist,  or  which  does  not  provide  for 
compensation,  is  plainly  in  conflict  with  the  Constitution.  Gould  on  Waters, 
§  250,  and  cases  there  cited. 

Th^  compensation  must  be  made  at  the  time  of  the  taking,  or  some  certain 
security  must  be  given,  or  fund  provided  for  its  ultimate  payment.     A  party 


Digitized  by  LjOOQ  IC 


260  The  Eastern  bEPOBXEB.  [Vt 

whose  property  has  thus  been  takea  cannot  be  divested  of  it  upon  the  security 
that  an  award  or  judgment  may  furnish  him  alone.  In  this  case  no  compensadon 
was  made  or  tendered,  and  no  adequate  method  was  provided  by  which  the 
damages  could  be  ascertained,  or  security  provided  for  their  ultimate  payment 

It  is  claimed  that  there  was  no  such  taking  of  the  property  of  the  defendant  as 
entitled  him  to  compensation.  Any  injury  to  the  property  of  an  individual  whidi 
deprives  him  of  the  ordinary  use  of  it,  is  equivalent  to  a  taking,  and  entitles  him 
compensation.  Cooley's  Const.  Lim.  544.  A  right  of  entry  upon  land  for  the  pm'- 
pose  of  the  erection  and  maintenance  of  gates  upon  it,  and  the  flowage  of  lana  be- 
tween high  and  low-water  mark,  is  a  legal  injury  to  the  proprietor,  and  necessarily 
deprives  him  of  the  ordinary  and  beneficial  use  of  it.  In  Newell  v.  Smith,  15  Wis. 
Ill,  it  was  decided  that  an  act  of  the  legislature  authorizing  proprietors  of  a  mill- 
dam  to  flow  lands  of  other  persons,  without  any  provision  for  compensation  ex- 
cept that  they  should  pay  the  land-owners  the  value  of  the  lands,  to  be  ascertained 
>  by  the  verdict  in  an  action  of  trespass,  was  in  violation  of  that  section  of  the  Con- 
stitution which  forbids  the  taking  of  private  property  for  public  use  without 
making  compensation  therefor.  In  Grand  Ravids  Booming  Co.  v.  Jarti^  8  Mich. 
308,  it  was  held  that  the  flowing  of  lands  without  the  owner's  consent  was,  in 
legal  effect,  such  a  taking  of  his  property  as  violates  the  constitutional  prohibi- 
tion of  the  taking  of  private  property  without  compensation ;  in  Henry  v.  Dvbuout 
R.  R.  Co.^  10  Iowa,  540,  that  the  legislature  had  no  power  to  authorize  the  taking 
of  property  for  the  use  of  a  railroad  before  compensation  made  to  the  owner,  or 
secured  to  be  made  when  the  amount  thereof  shall  be  ascertained. 

We  entertain  no  doubt  but  that,  upon  the  facts  stated  in  the  bill,  there  was 
such  a  taking  of  the  property  of  the  defendant  as  entitled  him  to  compensadon. 

We  have  not  deemed  it  necessary  to  decide  whether,  upon  the  facts  stated,  the 
use  for  which  the  orator  was  authorized  to  appropriate  the  property  was  a  public 
use  or  not;  as  the  failure  to  make  compensation  or  to  give  such  security  for  its 
payment  as  the  law  requires  rendered  the  act  unconstitutionaL 

The  decree  of  the  court  of  chancery  is  reversed,  and  cause  remanded,  with  a 
mandate  that  the  bill  be  dismissed,  with  costs. 


Way  v.  Powers. 
January,  1885. 

Mastbb  and  Servant  —  Course  op  Em plotmbnt  —  Licbnsb  to  usb  Hobsb. 

The  defendants  were  father  and  son.  The  son  was  twenty-eight  years  old,  and,  while 
living  with  his  father  as  a  hired  man  on  his  farm,  took  his  father's  horse  and  drove  three 
miles  to  the  railroad  depot  to  get  one  of  his  own  friends.  The  father  did  not  know  that 
the  son  took  the  horse  until  after  ho  was  gone ;  but  expected  and  was  willing  that  he 
should  do  so.  The  son  had  driven  the  team  before  without  permission.  The  horse,  tied 
to  a  post  in  the  rear  of  the  depot,  where  the  defendants  were  accustomed  to  hitch,  broke 
fiway,  ran  into  the  plaintiff's  team,  and  ini'ured  him.  The  referee  found  that  the  son  in 
tying  the  horse  ^*  did  not  exercise  the  prudence  of  an  average  prudent  man." 

Inldf  that  the  father  was  not  liable,  but  that  the  son  was ;  that  license  to  use  the  hoiM 
could  not  be  inferred  from  the  fact  of  former  use  without  leave. 

Case  for  negligence.  Heard  on  a  referee's  report,  December  term,  1888,  Cale- 
donia county,  Ross,  J.,  presiding. 

Judgment  for  the  plaintiff  agamst  the  son;  but  judgment  that  the  father  recover 
his  costs.     The  head  note  states  the  case. 

Belflen  cfe  Ide  and  Stafford^  for  plaintiff.  A.  M,  Dickey  and  Edwards,  IHckerfMn 
&  Young,  for  defendants. 

RoYCB,  C.  J.  This  action  was  brought  to  recover  compensation  for  injuries  to 
the  plaintiff's  person  and  property  occasioned  by  the  alleged  negligence  of  the 
defendants. 

It  is  found  that  the  defendant  Jonathan  Powers  was  the  owner  of  two  horses, 
and  the  defendant  Abner,  who  was  his  sou  and  hired  man,  drove  them  as  he  hid 
occasion  for  private  driving,  without  special  permission  of  his  father.  On  the  19th 
day  of  May,  1879,  Abner,  who  was  expecting  a  friend  to  make  him  a  visit  at  his 
father's  home,  took  one  of  said  horses  and  an  open  wagon,  without  the  permissioo 
of  his  fathe^,  and  drove  them  to  the  depot  at  West  Burke  to  meet  his  friend.  BJ& 
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father  did  not  know  he  had  gone  until  he  had  been  absent  some  time ;  but  expected 
and  was  willing  he  should  taKe  the  team  to  brin^  his  friend  from  the  depot,  when 
he  should  need  it  for  that  purpose.  Abner  arrived  at  the  depot  more  than  an 
hour  before  the  arrival  of  the  train,  and  hitched  the  horse  in  as  secure  a  place  as 
there  was  around  the  depot,  and  at  the  usual  place  for  the  defendants  to  hitch. 
The  horse  was  restive  and  pulling  upon  his  halter,  which  was  noticed  once  at 
least  by  Abner.  He  finally  oroke  loose  and  ran  into  the  team  of  the  plaintiff, 
thereby  causing  the  injuries  to  him,  which  ar$  sought  to  be  recovered  for. 

The  horse  broke  away  in  consequence  of  a  defect  in  the  rope  with  which  he  was 
tied.  The  defect  consisted  in  the  knot  in  the  end  of  the  rope  being  too  near 
the  end  of  it,  so  that  it  worked  out  and  was  untied  by  the  continual  pulling  of 
the  horse.  In  all  other  respects  it  was  suitable  and  sufficient  And  it  is  found 
that  Abner  did  not  exercise  the  prudence  of  an  average  prudent  man  in  using  the 
rope  with  said  defectively  tied  luiot  in  the  end ;  or,  in  other  words,  in  not  seeing 
that  the  knot  was  suitably  and  properly  tied. 

It  is  clear  that  the  defendant  Abner  is  liable;  for  it  is  found  that  the  damage 
to  the  plaintiff  resulted  from  his  negligence  in  using  the  defective  rope  in  tying 
the  horse. 

Abner  was  not  at  the  time  in  the  employment  of  his  master,  nor  acting  upon 
his  business.  He  took  the  horse,  as  we  have  seen,  without  the  permission  or 
knowledge  of  Jonathan  Powers.  And  no  license  to  take  him  coula  be  inferred 
from  the  fact  that  he  had  used  him  upon  his  own  business  upon  previous  occa- 
sions without  leave.  Abner  was  not  intrusted  by  his  master  with  the  horse  and 
carriage;  and  so  his  master  is  not  brought  within  the  rule  of  liability  that  has 
been  held  to  apply  in  the  cases  to  which  we  have  been  referred  by  the  counsel 
for  the  plaintiff.  If  Jonathan  Powers  should  be  held  liable,  upon  the  facts  found, 
it  would,  in  legal  effect,  be  holding  him  responsible  for  the  damafl^|;(esulting 
from  the  use  of  a  defective  article  owned  by  him,  when  the  use  wa^|55i^io^t  his 
permission  or  knowledge.  %m  • 

The  judgment  is  affirmed.  ^ 

Non.— 20  Eng.  Rep.  849,  note:  Abb.  Annual  Dig.  (1888),  804;  4  Wait's  A.  &  D.410  et  seq.; 
Maddox  v.  Br&wn,  71  Me.  482 ;  S.  C,  86  Am.  Rep.  886,  is  in  harmony  with  the  principal  case. 
The  only  difference  in  the  facts  being,  that  in  the  Maine  case  the  horse  was  left  unfastened. 
See,  also,  Mulvihillr.  BateSy  47  Am.  Rep.  796 ;  Campbell  t.  City  of  Providence^  9  R.  I.  262.— Ed. 


Tkoll  t>.  Hanaubr. 
January,  1885. 

Statutb  or  Limitations  —  Gausb  op  Action  Accruing  in  Another  Statb. 

The  statute  of  limitations  is  not  a  defense,  when  the  cause  of  action  accmed  in  another 
State,  unless  both  parties  resided  there  at  the  time  the  cause  of  action  accrued. 

The  plaintiff  resided  in  Ohio,  and  the  defendants  in  Pennsylvania,  when  the  debt  wa^ 
contracted,  the  residence  of  neither  party  having  been  changed. 

Heldf  that  the  statute  was  not  a  bar. 

Qeneral  assumpsit.  Pleas,  general  issue  and  statute  of  limitations.  Replica- 
tion, bankruptcy,  absence  from  the  State,  and  that  the  cause  of  action  accrued  in 
another  State.  Heard  by  the  court,  on  demurrer  to  the  replication.  Demurrer 
sustained.     The  opinion  states  the  case. 

C.  W,  Porter,  for  plaintiff.     PUhin  cfc  Husej  for  defendants. 

Ross,  J.  The  contention  is,  whether  the  plaintiff's  replications  are,  either  of 
them,  a  sufficient  answer  to  the  defendant's  special  plea,  setting  up  the  statute 
of  limitations,  that  the  causes  of  action  did  not  accrue  within  six  years  next 
before  the  bringing  of  the  suit.  The  first  replication  avers,  among  other  things, 
that  the  cause  of  action  accrued  to  the  plaintiff  in  the  State  of  Ohio,  where  he 
then  resided,  and  ever  since  has  resided ;  and  that  the  defendants  then  resided, 
and  ever  since  have  resided,  in  the  State  of  Pennsylvania.  This  replication  is 
sufficient  under  section  970,  R.  L.,  which  deducts  from  the  time  limited  in  which 
such  actions  may  be  brought,  the  time  the  person,  against  whom  the  cause  of 
action  accrues,  is  out  of  or  absent  from  the  State,  having  no  known  property  in 
the  State  which  can  by  the  common  process  of  law  be  attached,  unless  the  pro- 
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-visions  of  the  section  are  rendered  inapplicable  by  the  facts  stated  in  the  replica- 
tion, bringing  it  within  the  last  clause,  or  provisd  of  the  section,  which  reads  : 
*'  But  the  provisions  of  this  section  shall  not  extend  to  a  cause  of  action  accruing 
in  another  State  or  goyernment,  when  the  parties  thereto  at  the  time  of  the  accru- 
ing of  such  cause  of  action  are  residents  of  such  other  State  or  gOTemment.^ 
The  plaintiff  contends,  that  this  proviso  of  the  section  applies,  only  when  both 
parties  to  the  action  are  residents  of  the  State  or  government  in  which  the  cause 
of  action  accrues,  at  the  time  the  cause  of  action  accrues.  The  present  wordUng 
of  the  proviso  supports  this  contention.  The  word  ** such"  before  the  words 
"  other  State  or  government,"  in  which  the  parties  to  the  cause  of  action  are  re- 
quired to  reside,  naturally  refers  back  to  the  single  State  or  government  in  which 
{he  cause  of  action  accrues,  and  requires  that  both  of  the  parties  should  at  that  time 
be  residents  of  that  one  State  or  government.  There  is  reason  in  this  require- 
ment. Where  both  parties  are  residents  of  the  State  or  government  in  which  the 
cause  of  action  accrues,  the  plaintiff  has  an  opportunity  to  commence  his  action, 
and  under  the  principles  governing  the  statutes  of  limitations  in  all  countries,  the 
statute  begins  to  run  against  the  cause  of  action  if  the  plaintiff  neglects  to  bring 
an  action.  But  if  the  defendant,  at  the  time  the  cause  of  action  accrues,  is  a 
resident  of  another  State  or  government,  and  has  no  known  property  in  the  State 
where  the  cause  of  action  arises,  the  plaintiff  is  without  opportunity  to  com- 
mence an  action  in  the  jurisdiction  in  which  he  has  his  residence,  and  so  without 
opportunity  to  stay  or  prevent  the  running  of  the  statute  of  limitations,  if  the 
statute  applies  in  such  a  case.  This  construction  of  the  proviso,  we  think,  is  sup- 
ported by  the  coiu-se  of  legislation  in  regard  to  it.  It  was  first  enacted  by  act 
Jlo.  18,  of  the  acts  of  1854  That  act  provided,  that  the  section  in  the  Compiled 
Statutes  in  regard  to  the  absence  of  the  party,  against  whom  the  cause  of  action 
accrued,  Ap  the  State,  should  not  '*  extend  to  any  cause  of  action  which 
accrued  HUSUy  other  State  or  government,  when  the  parties  thereto,  at  the  time 
such  causeortf  action  accrued,  were  residents  of  any  other  State  or  government.'* 
This,  apparently,  did  not  require  that  both  of  the  parties  to  the  cause  of  action 
should  DC  residents  of  the  same  State  or  government.  The  compilers  of  the  Gen- 
eral Statutes,  p.  508,  §  15,  added  the  act  of  1854  as  a  proviso  to  the  section  of 
the  Compiled  Statutes  affected  thereby,  so  far  as  relates  to  the  question  under 
consideration,  in  the  identical  words  of  the  act  of  1854.  But  the  legislature 
changed  the  language  of  the  proviso,  so  that  it  read  in  the  General  Statute  (Gen. 
Stat.  63,  §  15)  as  it  does  now  m  the  R.  L.,  §  970.  The  change  of  the  form  of  ex- 
pression, in  the  last  phrase  of  proviso,  from  '*  any  other  State  or  government," 
which  is  very  general,  to  **such  other  State  or  government,''  which  is  special, 
and  restricts  the  residence  of  the  parties  to  the  cause  of  action  to  the  same  State 
or  government  in  which  the  cause  of  action  accrues,  is  significant.  But  for  an 
intentional  change  in  the  meaning  to  be  given  this  phrase  of  the  proviso,  the 
expression  used  by  the  original  act,  and  by  the  compilers  in  their  report  to  the 
legislature,  was  as  concise  and  definite  as  that  used  by  the  legislature.  The 
change  could  hardly  have  been  made  without  design.  We  cannot,  therefore, 
yield  to  the  contention  of  the  defendant,  that  no  change  in  meaning  was  intended 
by  the  change  in  the  language  used  in  this  part  of  the  proviso.  On  this  con- 
struction of  the  proviso  to  section  970,  R.  L.,  the  facts  averred  in  the  plaintiff's 
first  replication  are  a  suflScient  answer  to  the  defendant's  special  plea. 

The  plaintiff  has  added  a  second  replication,  setting  up  the  bankruptcy  proceed- 
ings of  the  defendants,  and  their  termination  without  a  dischar^  to  them.  This 
replication  was  added,  though  in  violation  of  the  rules  of  pleading,  as  both  par- 
ties desired  the  views  of  this  court  thereon  in  case  the  first  replication  should  be 
held  insufficient.  Inasmuch  as  the  first  replication  is  adjudged  to  be  sufiicient,  the 
consideration  of  the  second  replication,  and  the  determination  of  its  1^^  suffi- 
ciency, become  immaterial,  and  no  opinion  is  expressed  thereon. 

The  pro  forma  judgment  of  the  county  court  is  reversed  and  judgment  rendered 
that  the  plaintifbs  first  replication  is  sufficient,  and  the  demurrer  thereto  over* 
ruled,  ana  the  cause  remanded  to  be  proceeded  with  in  the  county  court. 

[11  BUs.  160 ;  14  Bradw.  66.  —  Ed.] 
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Statb  v.  Tbot  ahd  Boston  Railboad  Co. 

January,  1886. 

HiQHWAT—  Railroad  Gompakt  Obstructing— Lbssbk — Eyidrnob. 

a  railroad  corporation  maj  be  indicted  for  obstracting  a  highway. 

When  a  raihroad  corporation,  without  law  or  right,  so  obstructs  a  highway  by  building 
the  road-bed  within  its  limits,  that  it  could  be  indicted  for  creating  a  nuisance,  the  lessee 
of  such  railroad  company,  from  lapse  of  time,  or  acquiescence  on  the  part  of  the  town, 
gains  no  right  to  encroach  further  upon  the  highway,  as  the  exigencies  of  its  business  may 
require,  for  the  purpose  of  widening,  repairing  and  straiffhtenins  its  track;  and  there  is 
no  presumption  that  the  company  in  taking  a  part  took  the  whole  of  the  highway,  when 
all  the  evidence  tended  to  prove  that  the  original  obstruction  was  without  authority  of  law. 

And  if  such  lessee,  in  repairing  its  track,  suffer  stone  and  gravel  to  run  into  the  high- 
way and  remain  there  an  unreasonable  time  so  as  to  impede  travel,  it  would  be  an  indict- 
able nuisance. 

The  defendant  having  been  indicted  for  obstructing  a  highway,  to  show  its  dangerous 
condition  and  the  relation  of  the  highway  and  the  railroad,  evidence  was  admissible  to. 
nrove  that  there  were  no  cattle-guards  at  the  crossinsp ;  and  that  water  had  been  thrown 
from  the  side  of  an  engine  upon  horses  traveling  in  the  highway. 

Indictment  for  obstructing  a  highway  in  the  town  of  Pownal.  Plea,  not  guilty. 
Trial  by  jury.  Verdict,  guilty;  and  the  respondent  was  sentenced  by  the  court 
to  pay  a  fine  of  $100  and  costs.     The  opinion  states  the  case. 

Batchdd&r  db  BateSj  for  respondent.     J,  M,  Martin  and  A.  F,  Walker ^  for  State. 

Ross,  J.  It  is  well  settled  in  this  State  and  elsewhere,  generally,  that  a  rail- 
road corporation  may  be  indicted  for  obstructing  a  highway.  State  v.  The  Vt, 
Ceni.R,  R.  Co.,  37  Vt.  103;  Pierce  on  Railroads,  248. 

It  is  not  contended  by  the  respondent,  except  inferentially  from  its  requests, 
that  it  could  not  be  indicted  for  such  obstruction.  But  it  contends,  that  it  is  to  be 
presumed  that  the  Southern  Vermont  Railroad  Company,  when  it  laid  out  and  built 
Its  road  for  about  forty  rods  wholly  within  the  limits  of  the  highway,  took  the  whole 
highway,  or  if  not  the  whole,  sufficient  of  it  to  allow  it  to  widen,  repair,  and 
straighten  its  road-bed  and  track  from  time  to  time,  as  the  exigencies  of  its  business 
miffht  require.  On  the  facts,  which  the  evidence  of  the  State  tended  to  establish  — 
and  there  is  no  statement  in  the  exceptions  of  any  evidence  tending  to  establish  the 
contrary  —  we  do  not  think  any  such  presumption  arose.  The  facts  which  the  evi- 
dence tended  to  establish  are,  that  the  Southern  Vermont  Railroad  Company 
took  the  highway,  so  far  as  it  occupied  it  in  constructing  its  road,  without  right, 
without  agreement  with  the  selectmen  of  the  town  therefor,  without  the  action  of 
commissioners,  and  without  having  provided  any  substitute  highway.  The  statute 
— R,  L.,  §  3377  —  then  in  force  allowed  a  railroad  corporation  to  take  a  highway  for 
the  construction  of  its  railroad  only  upon  agreement  m  writing  with  the  selectmen 
of  the  town,  or  by  the  award  in  writing  for  a  substitute  highway  of  the  commis- 
sioners to  appraise  land  damages,  which  agreement  and  award  are  required  to  be 
recorded  in  the  town  clerk's  omce  —  R.  L.,  §  3379  —  and  then  vest  in  the  corpora- 
tion the  right  to  take  the  highway  only  upon  its  construction  of  the  substitute 
highway.  There  was  no  evidence  in  the  case  tending  to  show  that  the  Southern 
Vermont  Railroad  Company  ever  acquired  the  right  to  take  the  highway  in 
Question  bv  either  of  the  methods  given  by  statute.  On  the  facts  and  evidence 
disclosed  m  the  exceptions,  it  can  hardly  be  doubted  that  the  Southern 
Vermont  Railroad  Company  might  have  been  indicted  for  obstructing  the  high- 
way, erecting  and  maintaining  a  nuisance  therein.  On  general  principles, 
relating  to  the  law  of  nuisances,  the  maintenance  of  a  nuisance  is  the  constant 
creation  of  a  fresh  nuisance;  and  that  the  lessee  of  the  premises  on  which 
the  lessor  has  erected  a  continuing  nuisance  becomes  liable  to  indictment  by 
continuing  to  maintain  the  same,  especially  after  due  notice  thereof.  The  county 
court  held  that  the  respondent,  the  lessee  of  the  Southern  Vermont  Railroad 
Company,  finding  the  railroad  constructed  over  and  along  the  westerly  side  of 
the  highway,  and  the  highway  in  use  along  the  easterly  side  of  the  old  highway, 
had,  without  notice  to  the  contrary,  the  right  to  assume  and  presume  that  its 
lessor  had  legally  acquired  the  right  to  occupy  so  much  of  the  highway  as  it 
actually  did  occupy.  With  no  agreement  or  award  recorded,  as  required  by 
statute,  this  holdiug  is  as  favorable,  if  not  more,  to  the  respondent  than  it  was 
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entitled  to  upon  the  law  and  evidence  in  the  case.  The  court  as  fully  complied 
with  the  respondent's  first  four  requests  as  it  was  entitled  to  have  them 
answered. 

The  county  court  substantially  complied  with  the  respondent's  fifth,  sixth  and 
seventh  requests,  so  far  as  they  asked  tne  court  to  hold  and  charge  that  the  respond- 
ent was  not  guilty  for  what  the  Southern  Vermont  Railroad  Company  had  done 
on  said  highway,  nor  for  continuing  the  structure  placed  thereon  by  that  companj 
without  beinff  notified  that  the  location  and  construction  of  the  road  in  the  high- 
way was  originally  wrongful.  It  was  not  entitled  to  have  that  part  of  said  re- 
quests complied  with,  which  asked  for  a  charge  that  the  original  location  and 
construction  of  the  railroad  by  the  Southern  Vermont  Railroad  Company  was  not 
an  unlawful  obstruction  of  the  highway.  Every  obstruction  of  a  highway  by  a 
railroad  is  .unlawful,  unless  the  right  to  use  it  for  the  construction  of  the  railroad 
is  first  acquired  in  the  manner  pointed  out  by  the  statute. 

The  eighth  reauest,  **That  ii  the  jury  find  that  the  repairs  that  the  respondent 
made  in  1876  ana  1877  were  necessary  and  proper  to  be  aone,  and  were  made  in  a 
proper  and  prudent  manner,  doin^  no  unnecessaiy  damage,  respondent  should 
not  be  found  ^ilty,''  was  substantially  complied  with,  so  far  as  relates  to  the  then 
existing  road-bed  and  track.  After  telling  the  jury  that  any  obstruction  placed 
upon  the  highway,  that  impedes  or  delays  public  travel,  would  be  a  nuisance,  the 
court  say  :  **  It  would  hardly  do  to  say  tnat  if  in  the  proper  exercise  of  their 
right  to  repair  their  railroad  some  gravel  ran  down  on  the  highway  and  left  a 
shght  impediment  to  the  public  travel,  that,  if  it  was  done  prudently  by  the  em- 
ployees of  the  railroad  company,  that  that  should  be  called  a  public  nuisance  ; 
because  in  many  cases  I  can  conceive  such  circumstances  might  necessarily  follow 
from  the  very  work  in  which  they  were  engaged  ;  but,  if  m  doing  their  work, 
stone,  gravel,  or  other  material,  is  suffered  to  run  into  the  highway,  and  suffered 
to  remain  there  an  unreasonable  time  and  impede  the  use  of  it  (such  use  as  the 
public  had  the  right  to  enjoy),  that  would  be  a  nuisance  for  which  these  partis 
might  be  held  answerable  under  this  indictment."  This  allowed  the  respondent 
to  repair  in  a  reasonable  and  prudent  manner  the  railroad  which  the  Southern 
Vermont  Railroad  Company  had  constructed  on  the  highway,  but  did  not  allow 
it  to  encroach  further  upon  the  rights  of  the  public  in  the  highway  without  being 
liable  therefor.  If  the  respondent  could  not  be  held  liable  for  continuing  what 
its  lessor  had  placed  in  the  highway,  the  foregoing  was  a  reasonable  and  just 
statement  of  its  rights  and  liabilities  in  regard  to  repairs  upon  the  then  existing 
road,  and  in  regard  to  further  encroachments  upon  the  rights  of  the  public  in 
what  remained  of  th^  highway.  The  same  doctrine,  substantially,  is  applied  to 
the  respondent's  right  to  repair,  or  change  the  curvature  in  its  track.  We  dis- 
cover no  error  in  the  charge  of  the  court  injurious  to  the  respondent,  nor  in  its 
refusal  to  charge  as  requested.  The  views  already  expressed  are  conclusive 
that  there  was  no  error  in  the  court's  refusal  to  comply  with  the  respondent's 
remaining  requests,  tenth  to  nineteenth  inclusive.  The  presumptions,  which 
under  other  circumstances  might  arise  from  the  long  acquiescence  of  the  town, 
and  from  the  lapse  of  time  in  regard  to  the  original  taking  by  the  lessor, 
having  been,  by  virtue  of  right,  emoodied  in  requests  fifteenth  and  sixteenth, 
were  rebutted  by  the  evidence  of  the  State,  tending  to  show  that  such  original 
taking  was  without  the  authority  of  law.  Under  the  evidence  it  would  have 
been  error  for  the  court  to  have  complied  with  these  requests.  Upon  the  evi- 
dence and  circumstances  of  the  case,  no  error  appears  in  the  court's  charge, 
nor  in  its  failure  to  charge  as  requested.  We  discover  no  error  in  the  admis- 
sion of  the  testimony  excepted  to.  It  was  necessary  to  give  the  jury  a  full  picture 
of  the  relations  of  the  railroad  and  highway  to  each  other  within  the  limits  of 
the  original  highway,  in  order  that  they  might  correctly  determine  whether 
the  obstructions  complained  of  were  a  nuisance.  This  the  testimony  excepted  to, 
tended  to  furnish. 

The  judgment  is  that  the  respondent  takes  nothing  by  its  exceptions,  and  the 
sentence  determined  upon  by  the  county  court,  but  suspended,  is  imposed. 
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Wbdeeler  V,  Wilson. 

January,   1885. 

PLKADIKQ  —  COLLBCTOR  —  ASSUMPSIT  —  CaSB  —  TaX  —  Im  PLIBD     PbOMISB  —  CojJSTBUCTIOX     OF 

Statutes  —  R.  L.^  S  2  —  Considbbation  —  Spbcipication. 

In  an  action  given  by  the  statute  to  a  collector  against  a  tax  parer,  when  it  is 
alleged  that  the  plaintiff  was  collector  of  taxes  for,  etc. ;  that  he  has  in  his  hands 
certain  taxes  named  against  the  defendant,  which  were  legally  assessed  and  delivered 
to  him  as  such  collector  for  collection,  and  which  are  now  due  and  unpaid  against  the  de- 
fendant, which  he  is  legally  obliged  to  pay,  and  neslects  and  refuses  to  pay,  although 
there  is  no  allegation  that  the  defendant  promised  to  pay,  the  count  is  m  (uaumpni. 
Distinction  between  case  and  ataumpnt  stated. 

As  the  statute  authorizes  the  collector  to  commence  suit  **  in  his  name,''  it  is  not  a  mis- 
joinder to  join  two  counts,  when  by  one  the  defendant  is  attached  to  answer  the  plaintiff 
in  his  individual,  and  by  the  other  m  his  official  capacity. 

When  a  statute  prescribes  the  necessary  requisites  of  a  good  declaration,  none  other 
need  be  added. 

The  statute  impliedly  prescribes  that  the  action  shall  be  ataumpHt^  by  prescribing  that 
the  action,  thousn  unnamed,  shall  be  by  trustee  process. 

The  first  and  third  counts,  are  sufficient,  and  are  not  demurrable,  for  duplicity, 
although  in  each,  the  Stale.  State  school,  and  town  taxes  are  sought  to  be  recovered. 

The  allegation  that  the  plaintiff  was  collector,  and  as  such  holds  the  taxes  named  due 
and  unpaid  against  the  defendant,  is  by  force  of  the  statute  a  legid  consideration  for  the 
promise  implied  from  the  defendant;  and  the  plaintiff  could  I'ecover  the  tax  at  any  time 
within  three  years. 

Action  to  recover  taxes.  Heard  on  demurrer  to  the  declaration.  Demurrer 
oyerruled.     The  writ  was  dated  March  4,  1882. 

The  first  count: 

"  That  the  said  Charles  Wheeler  on  the  first  Tuesday  of  March,  A.  D.  1880,  and 
from  thence  to  the  first  Tuesday  of  March,  A.  D.  1881,  was  the  legal  constable 
and  collector  of  taxes  in  and  for  tiie  town  of  Brownington,  in  the  county  of 
Orleans ;  and  that  the  plaintiff  as  such  constable  and  collector  of  taxes  has  in  his 
hands  for  collection,  a  State  tax  amounting  to  $11.64,  and  a  State  school  tax 
amounting  to  the  sum  of  $2.83,  and  a  town  tax  amounting  to  the  sum  of  $43.65, 
making  in  the  whole,  the  sum  of  $57.62,  all  which  taxes  were  legally  assessed  and 
delivered  to  the  plaintiff  as  such  constable  and  collector  for  collection  during  his 
said  official  year;  all  which  taxes  are  now  due  and  unpaid  a^nst  the  defendant 
James  Wilson ;  and  all  which  taxes  the  said  James  Wilson  is  legally  obliged  to 
pay,  and  which  said  James  Wilson  wholly  neglects  and  refuses  to  pay,  all  which 
IS  to  the  damage  of  the  plaintiff  $200.^' 

Second  count: 

"That  the  said  defendant,  at  Brownington  on  the  day  of  the  date  of  this  writ, 
being  indebted  to  the  plaintiff  in  the  sum  of  $200  for  eoods,  wares  and  merchan- 
dise, sold  and  delivered  by  the  plaintiff  to  the  said  defendant  at  the  said  defend- 
ant's request;  and  in  a  further  sum  of  the  same  amount  for  money  by  the  plaintiff 
lent  to  the  said  defendant  at  the  said  defendant's  request;  and  in  a  further  sum 
of  the  same  amount  for  money  by  the  plaintiff  paid  for  the  use  of  the  said  defend- 
ant at  the  said  defendant's  request;  and  in  a  further  sum  of  money  of  the  same 
amount  for  money  had  and  received  by  the  said  defendant  to  the  plaintiff's  use; 
and  in  a  further  sum  of  the  same  amount  for  interest  for  the  plaintiff's  forbearance 
at  the  said  defendant's  request  of  moneys  due  and  owing  from  the  said  defendant 
to  the  said  plaintiff;  and  in  a  further  sum  of  the  same  amount  for  money  found 
to  be  due  from  the  said  defendant  to  the  said  plaintiff  on  account  stated  between 
them ;  and  also  for  the  use  and  occupation  of  a  certain  messuage,  tenement  and 
land  of  the  plaintiff,  situated  in ,  in  the  county  of ,  by  the  said  de- 
fendant at  request  and  by  permission  of  the  plaintiff,  for  the  space  of before 

that  time  elapsed,  used,  occupied  and  enjoyed,  in  consideration  thereof,  promised 
to  pay  the  said  several  sums  to  the  said  plaintiff  on  demand,  yet  no  part  of  said 
smns  has  ever  been  paid." 

Amended  count: 

"That  the  defendant,  at  Brownington,  in  the  county  of  Orleans,  on  the  day  of  the 
datp  of  the  writ  in  this  cause,  was  indebted  to  the  plaintiff  in  the  sum  of  $57.62  for 
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the  amount  of  State,  State  school  tax  and  town  taxes  duly  assessed  upon  the  defend- 
ant in  and  for  the  year  1880,  in  said  Brownington,  where  he  then  inhabited,  and 
which  taxes  were,  with  others,  committed  to  the  plaintiff  to  collect,  in  considen- 
tion  thereof  then  and  there,  on  the  day  of  the  date  of  this  writ,  promised  the 
plaintiff  to  pay  him  that  sum  on  demand;  and  the  plaintiff  avers  that  he  is  the 
collector  of  said  town  of  Brownington  and  has  said  taxes  due  and  unpaid  against 
the  defendant;  yet,  though  often  requested,  he,  the  defendant,  hath  never  paid 
said  sums,  or  either  of  them,  but  wholly  refuses  or  neglects  so  to  do.*' 

Edwards^  JOickerman  db  Toung^  for  plaintiff.     L,  H.  Thomptony  for  defendant 

Boss,  J.  I.  The  first  question  raised  by  the  demurrer  is,  whether  the  first  count 
of  the  declaration  is  a  count  in  case  or  in  assumpsit  If  in  case,  the  second  and 
third  counts  being  counts  in  assumpsit^  there  is  a  fatal  misjoinder.  Joy  v.  BiH 
36  Vt.  883. 

The  first  count,  in  substance  alleges,  that  the  plaintiff  was  the  collector  of  taxes 
for  the  town  of  Brownington  for  the  current  year,  commencing  March,  1880,  and 
has  in  his  hand  certain  taxes  named  against  the  defendant,  which  were  l^ally 
assessed  and  delivered  to  him  as  such  collector  for  collection  during  that  omcial 
year,  and  which  are  now  due  and  unpaid  against  the  defendant,  which  the  de- 
fendant is  legally  obliged  to  pay,  and  which  he  neglects  and  refuses  to  pay,  to  the 
damage  of  the  plaintiff,  etc. 

Sections  407  and  408,  R.  L.,  enact,  that  a  collector,  having  an  unpaid  tax 
against  a  person  who  has  not  known  personal  property  in  the  State  sumcient  to 
pay  the  tax,  may,  in  his  name,  commence  a  trustee  suit  upon  such  tax  against 
such  delinquent ;  and  the  same  proceedings  shall  be  thereupon  had,  and  the  trus- 
tee shall  be  chargeable  as  in  other  trustee  suits,  etc.,  and  that  '*  the  declaration  in 
such  case  shall  be  sufficient  if  it  states  that  the  plaintiff  is  collector,  and  has  a 
tax  due  and  unpaid  against  the  defendant.^'  Inasmuch  as  the  trustee  process  is 
only  authorized  in  actions  founded  on  contract,  express  or  implied,  as  in  actions  of 
assumpsit— B..  L.,  §  1067 — the  statute,  by  prescribing  that  the  action  shall  be  by  the 
trustee  process,  impliedly  prescribes  that  the  action,  though  imnamed,  shall  be 
that  of  assumpsit. 

The  count  contains  all  the  elements  required  by  the  statute.  The  question  is, 
is  it  a  count  in  case,  or  a  count  in  assumpsit  f  The  statute  is  not  specially  counted 
upon.    It  need  not  be,  says  Collamkr,  J.,  in  DanvilU  v.  Putney^  6  Vt.  512:  '*A 

feneral  statute  need  never  be  declared  on  except  in  criminal  or  penal  cases.  The 
rst  count  avers  all  things  required  by  the  eleventh  section,  and  thus  stating  the 
liability  thereupon  raises  the  assumpsit,  without  setting  up  or  expressly  declaring 
upon  the  statute."  Says  Mr.  Chitty,  in  his  work  on  Pleading,  p.  106:  "  Though  a 
statute  may,  in  some  respects,  be  considered  as  a  specialty,  yet  assumpsit  may  be 
supported  for  money,  etc.,  accruing,  due  to  the  plaintiff  under  the  provisions 
thereof,  he  not  being  thereby  restricted  to  any  other  particular  remedy."  By 
the  statute  under  consideration,  an  action  is  given  to  the  plaintiff  for  money  ac- 
cruing, due  to  him  under  the  provisions  of  the  statute,  nor  is  he  restricted  to  any 
particular  remedy.  Applying  the  language  of  Collambr,  J.,  suproy  the  count 
states  the  liability  of  the  defendant,  and  thereby  raises  the  assumpsit,  the  statute 
being  general  and  the  action  of  a  civil  nature.  If  the  pleader  had  added,  as  in 
the  third  count,  **that  the  defendant  promised  to  pay  said  taxes,  ^' he  would 
have  added  nothing  to  the  legal  quality  of  the  count.  The  defendant  neTer 
expressly  promised  to  pay  the  plaintiff  the  taxes.  The  only  promise  is  that 
which  the  law  raises  or  implies,  under  the  statute,  from  the  facts  stated.  When 
the  proper  facts  are  stated,  the  implied  promise  arises,  as  really  withont 
the  pleader  alleging  the  promise,  as  it  would  if  a  promise  was  averred.  So 
far  as  is  disclosed  by  the  printed  case,  the  first  count  in  the  declaration  in  PairW 
V.  Sandgate,  19  Vt.  621,  which  was  a  count  upon  the  statute  for  the  recovery  of 
the  expense  of  supporting  a  pauper,  belonging  to  the  defendant,  who  was  ordered 
to  remove  from  the  plaintiff,  but  who  was  sick  and  unable  to  be  removed,  did 
not  allege  any  promise,  and  yet  the  count  was  held  to  be  a  count  in  assumpsit  ft 
was  also  held  that  assumpsit  was  the  proper  form  of  declaring  for  the  compensa- 
tion for  the  support  of  the  pauper  while  sick,  given  by  the  statute,  the  statute 
not  having  prescribed  the  form  of  action,  and  that  too,  although  the  compensa- 
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tion  for  sncb  support  was  unliquidated.  In  the  opinion,  JRann  y.  Oreeny  3  Cowp, 
474,  which  was  as8tmpsit  on  a  private  act  of  parliament,  and  in  which  Lord  Mans- 
field says  the  statute  was  the  only  gt-ound  of  action,  and  that  without  it  there 
was  no  power  to  make  the  order,  but  when  it  was  made,  the  law  raised  assumpnt, 
is  cited  with  approval.  But  if  we  look  for  the  distinctive  elements  of  a  count  in 
case,  we  shall  find  them  wanting  in  this  count.  Says  Alois,  J.,  in  WTnglU  v.  Mo- 
Kee,  87  Yt.  161 :  ''The  gist  of  the  matter  and  the  allegation  which  especjially  dis- 
tinguishes the  counts  in  case  from  those  in  assumpsit  is  the  omission  of  the  con- 
sideratioD,  and  the  averment  of  negligence."  In  the  count  in  question,  there  is 
no  averment  of  liegligence,  and  there  is  an  allegation  of  a  consideration,  declared 
by  the  statute  to  be  sufficient  legal  consideration — ^the  duly  assessed,  unpaid  taxes 
against  the  defendant  in  the  hands  of  the  plaintiff  as  collector  thereof.  On  these 
authorities,  we  think,  the  plaintiff's  first  count  must  be  held  to  be  a  count  in 
assumpsit.  There  was,  therefore,  no  misjoinder  of  counts,  and  that  cause  of 
demurrer  must  be  overruled. 

n.  The  defendant  is  attached  to  answer  the  plaintiff  in  his  individual  capacity, 
and  not  in  his  representative  or  official  character.  The  statute  gives  him  the 
right  to  sue  as  an  individual — **in  his  name"  is  the  language  of  the  statute. 
This  is  not  varied  by  the  provision,  making  an  allegation  that  he  is  collector  a 
requisite  element  of  the  consideration.  The  declaration  is  not  demurrable  on  the 
ground  that  in  the  first  and  third  counts  the  plaintiff  declares  in  his  official  char- 
acter, while  in  the  second  count  he  declares  in  his  individual  capacity.  The 
entire  declaration  is  ^4n  his  name  "  as  an  individual,  as  given  by  the  statute.  If 
the  second  count  is  held,  as  perhaps  it  must  be,  a  count  for  the  recovery  of  claims 
doe  from  the  defendant  to  the  plaintiff  as  an  individual,  and  the  first  and  third 
counts  for  the  recovery  of  taxes  due  to  him  as  collector,  inasmuch  as  the  statute 
^ves  him  the  right  to  recover  the  latter  in  his  own  name  as  an  individual,  there 
IS  no  misjoinder  in  said  counts,     ^iken  v.  Bridgman,  37  Vt.  249. 

ni.  The  statute  having  prescribed  the  necessary  requisites  of  a  good  declaration, 
none  other  need  be  added.  It  was  not  necessary,  therefore,  to  allege  a  legal 
demand  of  the  taxes  before  suit,  nor  that  the  defendant  had  not  known  personal 
property  in  the  State  sufficient  to  pay  the  tax,  nor  that  the  defendant  was  a  rata- 
ble mhabitant  and  tax  payer  in  the  town  at  the  time  the  taxes  were  assessed, 
nor  that  the  taxes  were  assessed  on  legal  grand  lists.  It  may  be  that  these  would 
have  to  be  proved  on  the  trial,  in  order  to  entitle  the  plaintiff  to  a  recovery. 

rv.  The  statute  —  R  L.,  §  879  —  gives  a  collector  the  right  to  collect  a  tax  at 
any  place  within  the  State,  at  any  time  within  three  years  from  the  time  of  re- 
ceiving the  tax  bill.  This  makes  him  collector  of  such  taxes  for  three  years  after 
receivmg  them.  The  suit  was  brought  in  March,  1882.  The  first  count  avers 
that  the  plaintiff,  as  collector,  has  in  his  hands  for  collection  the  taxes  enumer- 
ated; ana  the  third  count  alleges  that  the  plaintiff  is  the  collector  of  said  town, 
and  has  the  taxes  due  and  unpaid  against  the  defendant.  These  allegations  state 
that  the  plaintiff  is  collector,  as  required  by  the  statute,  and  are  sufficient.  State 
V.  Norton^  45  Vt.  258.     The  demurrer  on  this  ground  cannot  be  sustained. 

V.  The  defendant  contends,  that  the  first  and  third  counts  are  demurrable  for 
duplicity,  because  in  each,  the  State,  State  school,  and  town  taxes  are  sought  to 
be  recovered.  He  relies  upon  the  language  of  the  statute  giving  the  requisites  of 
the  declaration,  "has  a  tax  due  and  unpaid  figainst  the  defendant,'*  and  upon 
the  fact  that  the  several  taxes  are  each  raised  and  assessed  in  a  different  way,  and 
may  be  assessed  upon  different  grand  lists.  The  statute  is  remedial.  It  cannot 
well  be  contended  that  the  legislature  intended  that  a  separate  action  should  be 
brought  upon  each  tax,  thereby  largely  augmenting  the  costs  of  collecting  to  the 
defendant;  nor,  having  given  a  simple  and  condensed  statement  of  what  the  dec- 
laration should  contain,  that  the  declaration  should  contain  a  separate. count  for 
each  separate  tax  held  by  the  collector ;  as  the  language  is,  we  think,  subject 
to  the  rule  of  construction  of  statutes  contained  in  section  2,  R.  L.,  providing 
that  "  words  importing  the  singular  number  may  extend  and  be  applied  to  more 
than  one  person  or  thing.'*  Bspecially  should  this  be  so,  in  construing  this 
statute,  which  converts  a  tax  duly  assessed,  remaining  unpaid  in  the  hands  of  the 
collector,  for  the  purpose  of  collection,  into  a  debt  due  from  the  tax  payer  to  the 
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collector.  The  statate  manifestly  was  intended  to  cut  directly  across  all  technical 
rules  of  pleading,  in  furtherance  of  a  si>eedy  and  certain  coUection  of  such  taxes. 
Doubtless,  under  the  third  count,  which  states  the  aggregate  amount  of  the 
several  taxes  named,  the  defendant  would  be  entitled  to  a  specification  of  the 
amount  claimed  under  each  tax.  But  as  the  count  states  the  whole  amount 
claimed,  it  is  not  subject  to  demurrer  for  failing  to  state  the  amount  of  each,  in> 
asmuch  as  the  statute,  for  the  purpose  of  collection,  converts  the  aggregate  amount 
into  a  debt  against  the  defendant,  and  does  not  prescribe  that  the  declaration 
shall  set  forth  in  detail  the  various  steps  necessary  to  be  taken  in  the  due  raising 
and  assessment  of  the  taxes  sought  to  be  recovered. 

VL  The  only  other  cause  for  demurrer  insisted  upon,  is  that  the  third  count 
does  not  disclose  a  legal  or  sufficient  consideration  for  the  promise  therein  alleged. 
If  we  are  correct  in  regard  to  the  nature  of  the  action,  and  in  the  views  expressed, 
in  regard  to  the  elements  of  the  first  count,  the  allegation,  that  the  plaintiff  is 
collector,  and  as  such  holds  the  taxes  named  due  and  unpaid  against  the  defend- 
ant, is  by  force  of  the  statute,  a  legal  consideration  for  the  promise,  which  is 
raised  or  implied  from  the  defendant,  to  pay  the  taxes  to  the  plaintiff. 

On  these  views,  the  county  court  properly  overruled  the  demurrer,  and  adjudged 
the  declaration  sufficient ;  and  that  judgment  is  affirmed. 


Bellows  v,  Sowlbs.  ♦ 

January,  1885. 

BxATirrB  oir  Frauds —  Forbbarancb  or  OpposrrioN  to  Pbobatb  of  Will  —  Considbratiok. 
The  promise  of  an  executor  to  pay  $5,000  to  one  of  the  testator's  heirs  at  law,  who 
received  nothiDg  under  the  will,  in  consideration  that  be  would  forbear  further  opfM>siti<ni 
to  the  probate  of  t^e  will,  claimed  to  have  been  made  as  it  was  through  undue  umuenoe, 
is  not  within  the  statute ;  and  such  forbearance  is  a  sufficient  consideration. 

Assumpsit.    Heard  on  demurrer  to  the  declaration.     Demurrer  overruled. 

Defendant  pro  se  (with  him  U.  S,  Boyce  and  L.  P,  Poland).  Geo,  A,  BaRaard, 
Farrington  &  Post,  Wilson  <fe  Ilallf  and  Nbhle  &  Smith,  for  plaintiff. 

PowBBS,  J.  Counsel  for  the  defendant  have  demurred  to  the  declaration  in 
this  case  upon  two  grounds:  first,  that  the  consideration  alleged  is  insufficient; 
secondly,  that  the  promise,  not  being  in  writing,  comes  within,  and  is  therefore 
not  enforceable  under,  the  statute  of  frauds. 

It  has  been  so  often  held  that  forbearance  of  a  legal  right  affords  a  sufficient 
consideration  upon  which  to  found  a  valid  contract,  and  that  the  consideratioQ 
required  by  the  statute  of  frauds  does  not  differ  from  that  required  by  the  com- 
mon law,  it  does  not  appear  to  us  to  be  necessary  to  review  the  authorities,  or 
discuss  the  principle.  As  to  the  second  point  urged  in  behalf  of  the  defendant, 
this  case  presents  greater  difficulties.  Although  the  statute  of  frauds  was  enacted 
two  centuries  ago,  and  even  then  was  little  more  than  a  re-enactment  of  the  pre- 
existing common  law,  and  though  cases  have  continually  arisen  under  it,  both  in 
England  and  America,  yet  so  confusing  and  at  times  inconsistent  are  the 
decisions,  that  its  consideration  is  always  attended  with  difficulty  and  emb«niS8- 
ment. 

The  best  understanding  of  the.  statute  is  derived  from  the  language  itself, 
viewed  in  the  light  of  the  authorities  which  seem  to  us  to  interpret  its  meaning  as 
best  to  attain  its  object.     That  clause  of  the  statute  under  which  this  case  ndb 

reads :  "  No  action  at  law  or  in  equity  shall  be  brought  upon  a  special 

promise  of  an  executor  or  administrator  to  answer  damages  out  of  his  own 
estate." 

This  special  promise  referred  to  is,  in  short,  any  actual  promise  made  by  an 
executor  or  administrator,  in  distinction  from  promises  implied  by  law,  which 
are  held  not  within  the  statute. 

The  promise  must  be  '^to  answer  damages  out  of  his  own  estate."  This 
phraseology  clearly  implies  an  obligation,  duty,  or  liability  on  the  part  of  the 
testator's  estate,  for  whicii  the  executor  promises  to  pay  damages  out  of  his  otfn 

♦  See  45  Am.  Rep.  621.— Ed. 
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estate.  The  statute,  then,  was  enacted  to  prevent  executors  or  administrators 
from  being  fraudulently  held  for  the  debts  or  liabilities  of  the  estates  upon 
which  they  were  called  to  administer.  In  this  view  of  the  case,  this  clause  of 
the  statute  is  closely  allied,  if  not  identical  in  principle,  with  the  following  clause, 
namely :  *'  No  action,  etc.,  upon  a  special  promise  to  answer  for  the  debt,  default 
or  misdoing  of  another."  And  so  Judge  Royce,  in  delivering  the  opinion  of 
the  court  in  Harrington  v.  Htch,  6  Vt  666,  declares  these  two  classes  of  under- 
takings to  be  **  very  nearly  allied,"  and  considers  them  together.  This  seems  to 
us  to  be  the  true  idea  of  this  clause  of  the  statute:  —  that  the  undertaking  con- 
templated by  it,  like  that  contemplated  by  the  next  clause,  is  in  the  nature  of  a 
guaranty;  and  that  reasoning  applicable  to  the  latter  is  equally  applicable  to  the 
former. 

"We  believe  this  view  to  be  well  supported  by  the  authorities.  Browne,  in  his 
work  on  the  Statute  of  Frauds,  p.  150,  says:  "In  the  fourth  section  of  the  stat- 
ute of  frauds,  special  promises  of  executors  and  administrators  to  answer  dam- 
ages out  of  their  own  estates  appear  to  be  spoken  of  as  one  class  of  that  large 
body  of  contracts  known  as  guaranties."  And  so  on  page  184,  he  interprets  "to 
answer  damages  "  as  equivalent  to  to  j>ay  debts  of  the  decedent  This  seems  to  be 
the  construction  given  to  the  statute  by  Chief  Justice  Rbdfield,  in  his  work  on 
Wills,  vol.  n,  p.  290  et  »eq. 

The  Revised  Statutes  of  New  York,  vol.  n,  p.  113,  have  improved  upon  the 
phraseology  of  the  old  statute  as  we  have  adopted  it,  by  adding,  or  to  pay  the 
debts  of  the  testator  or  intestate  out  of  his  awn  estate. 

If  we  are  correct  in  this  view  of  the  relation  between  these  two  clauses,  the 
solution  of  the  question  presented  by  this  case  is  comparatively  easy. 

It  has  been  held  in  thi^  State,  that  when  the  contract  is  founded  upon  a  new 
and  distinct  consideration  moving  between  the  parties,  the  undertaking  is 
original  and  independent,  and  not  within  the  statute.  Templeton  v.  Ba^om, 
38  Vt.  132;  Cross  v.  Richardson,  30  id.  641;  Lampson  v.  Hobart,  28  id.  697. 
Whether  or  not  it  would  be  safe  to  announce  this  as  a  general  rule  of  universal  ap- 
plication, it  is  a  principle  of  law  well  fortified  by  authority,  that  where  the  princi- 
pal or  immediate  object  of  the  promisor  is  not  to  pay  the  debt  of  another,  but  to 
subserve  some  purpose  of  his  owHj  the  promise  is  original  and  independent,  and  not 
within  the  statute.  Brandt  on  Sur.  72 ;  3  Pars,  on  Cont.  24 ;  Bob.  Fr.  232 ;  Emerson 
V.  Slower,  23  How,  28.  And  this  seems  to  be  the  real  ground  of  the  decisions  above 
cited  in  the  28th  and  30th  Vt.,  in  which  the  court  seems  to  blend  the  two  rules 
just  laid  down. 

PiERPoiNT,  J.,  in  delivering  the  opinion  of  the  court  in  Gross  v.  Richardson, 
supra,  says:  "The  consideration  must  be  not  only  sufficient  to  support  the 
promise,  but  of  such  a  nature  as  to  take  the  promise  out  of  the  statute;  and  that 
requisite,  we  think,  is  to  be  found  in  the  fact  that  it  operates  to  the  advantage  of 
the  promisor,  and  places  him  under  a  pecuniary  obligation  to  the  promisee,  en- 
tirely independent  of  the  original  debt." 

Apply  this  rule  to  this  case.  Here  the  main  purpose  of  this  promise  was,  not  to 
answer  damages  (for  the  testator)  out  of  his  own  estate,  but  was  entirely  to  sub- 
serve some  purpose  of  the  defendant.  The  consideration  did  not  affect  the  estate, 
but  was  a  matter  purely  personal  to  the  defendant.  Here  there  was  no  liability 
or  obligation  on  the  part  of  the  estate  to  bo  answered  for  in  damages.  It  could 
make  no  difference  to  the  executor  of  that  estate  whether  it  was  to  be  divided  ac- 
cording to  the  will,  or  by  the  law  of  descent.  If  the  subject-matter  of  this  con- 
tract had  been  something  entirely  foreign  to  this  estate,  no  one  would  maintain 
that  the  defendant  was  not  bound  by  it,  because  he  happened  to  be  named  exec- 
utor m  this  wilL  Here  the  subject-matter  of  the  contract  was  connected  with 
the  estate,  but  in  such  a  way  that  it  was  practically  immaterial  to  the  estate  which 
way  the  question  was  decided.  There  exists,  therefore,  in  this  case,  no  sufficient, 
actual,  primary  liability  to  which  this  promise  could  be  collateral.  This  seems  to 
us  to  be  the  fairest  interpretation  of  the  law.  The  statute  was  passed  for  the 
benefit  of  executors  and  administrators;  but  it  might  be  said  of  it,  as  has  been 
flaid  of  the  protection  afforded  to  an  infant  by  the  law  of  contracts,  that  **it  is  a 
shield  to  protect,  not  a  sword  to  destroy."    If  this  class  of  contracts  was  allowed 
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to  be  avoided  nnder  it,  instead  of  being  a  prevention  of  frauds,  it  would  become 
a  powerful  instrument  for  fraud.  As  in  this  case  the  plaintiff  would  be  deprired 
of  his  legal  right  to  contest  the  will,  by  a  party  who  has  reaped  all  the  beDefttol 
the  transaction,  and  is  shielded  from  responsibility  by  a  technicality.  We  do  not 
believe  this  was  the  result  contemplated  by  the  statute. 

The  judgment  of  the  county  court  overruling  the  demurrer  and  adjudging  the 
declaration  sufficient  is  affirmed,  and  case  remanded  with  leave  to  the  defe^Unt 
to  replead  on  the  usual  terms. 


SUPREME  JUDICIAL  COURT  OE  MASS  ACS  USETTi 


ToMPSON  V.  Tappak  et  al. 
Jane  23,  1885. 

MOBTOAGB — FORKCLOBURI  BT  EnTRT  —  EqUITT  OF  RbDKMPTION. 

An  entiy  to  foreclose  ander  the  statute  is  yalid,  althoagh  the  mortgagee  is  the  owser 
of  the  equity  of  redemption,  subject  to  a  second  mortgage  on  the  same  premises,  tod  the 
holder  of  the  second  mortgage  is  ignorant  of  the  entry  for  more  than  three  yean  tben- 
after. 

The  fact  that  before  the  expiration  of  three  years  from  the  date  of  the  entry,  the  oort- 

f^agee  receives  the  avails  of  other  security  held  by  him  for  the  same  debt,  battoananKnit: 
ess  than  the  mortgage  debt,  does  not  of  itself  prove  the  intention  on  bis  part  to  wiirei^ 
foreclosure. 

Bill  in  equity  to  redeem  certain  real  estate  in  Boston  from  a  mortgage.  The 
plaintiff  is  a  holder  of  second  mortgage  upon  tlie  real  estate,  the  first  mortgigf 
thereon  having  been  held  by  the  defendant  Tappan.  From  evidence  offered  by  tbe 
plaintiff,  at  the  hearing  before  a  single  justice,  it  appeared  that  the  origin&l 
mortgage  was  made  September  11,  1871,  by  Lemuel  Pope  to  George  A.  Sinunoos. 
trustee.  In  1873  the  defendant  Tappan  acquired  the  equity  subject  to  this  mort- 
gage. February  5, 1875,  Simmons  assigned  this  mortgage  to  the  defendant  Tapptfi 
who  received  at  the  same  time  an  assignment  from  Smimons  of  his  right  to  certain 
collateral  security,  consisting  of  a  mortgage  upon  other  property  in  Cambridge.  It 
appeared  that  Tappan  entered  to  foreclose  imder  the  statute  for  a  breach  of  condi- 
tions contained  in  the  mortgage.  Defendants  put  in  evidence  the  certificate  of  two 
witnesses  in  the  usual  form  as  required  by  Qen.  Stata,  chap.  140,  §§  1  and  2,  shoving 
that  on  March  18, 1875,  Tappan,  for  the  purpose  of  foreclosing  the  mortgage,  made 
an  open  and  peaceable  entry  upon  the  premises,  not  opposed  by  the  mor^Bgor> 
This  certificate  was  duly  recorded.  The  plaintiff  testified  that  he  first  knew  of 
the  entry  to  foreclose  about  two  months  before  the  filing  of  his  bill.  Before  tl» 
three  years  expired  which  followed  the  date  of  Tappan^s  entry  to  foreclose,  Ta])pta 
sold  the  property  named  in  the  collateral  mortgage  held  by  him  at  public  anctioa 
and  the  title  was  conveyed  to  him,  and  he  has  since  been  the  holder.  Other  defend- 
ants in  the  case  are  the  present  owners  of  the  estate  sought  to  be  redeemed.  The 
case  was  reserved  upon  the  evidence  offered  for  the  consideration  of  the  full  comt 

W.  E.  L,  DUlaway^  for  plaintiff.     M.  A  C,  A,  Williams,  for  Tappan. 

C.  Allen,  J.  The  plaintiff  in  this  case  presents  but  two  questions:  Fint, 
That  the  entry  to  foreclose  was  illegal  and  void,  and  secondly,  that  the  receipt  of 
money  or  value  from  the  other  security  before  the  foreclosure  became  abilute 
was  a  waiver  of  the  foreclosure. 

1.  The  entry  to  foreclose,  being  made  and  recorded  in  the  manner  provided  bj 
statute,  was  valid  and  effectual  for  the  purpose  of  foreclosure,  althooffh  the 
mortgagee  was  the  owner  of  the  equity  of  redemption,  subject  to  a  secona  mort- 
gage on  the  same  premises,  and  although  the  holder  of  the  second  mortgage  wss 
Ignorant  that  such  entry  had  been  made  for  more  than  three  years  thereafter. 
Fletcher  v.  Cary,  103  Mass.  475;  Ellis  v.  Drake,  8  Allen,  161. 

2.  The  fact  that  before  the  expiration  of  three  years  from  the  date  of  such  entiy, 
the  mortgagee  received  the  avails  of  other  security  held,  by  him  for  the  same  debt, 
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but  to  an  amount  less  than  the  amount  of  the  mortgage  debt,  does  not,  of  itself, 
and  without  other  evidence,  prove  an  intention  on  his  part  to  waive  the  foreclosure. 
Lawrence  v.  Fletcher^   10  Mete.  844;  Bennett  v.  Conant,  10  Gush.  167;  HMsy. 
Ihdler,  9  Gray,  98. 
.Bill  dismissed. 


Mbbohants'  National  Bank  v.  National  Bank  of  Cohhonwbalth. 
June  28, 1885. 

PaTXKKT  —  MiSTAKS  —  ACTION  TO    RlGOTER   BaCK — FaILURB    TO   RSTUBN   BAD    ChECK   WITHIK 

TIME  Rbqcibed  by  Clbarino-Housb  Rules. 

By  the  rules  of  the  Clearinff-Honse  AssociatioD,  of  which  plaintiff  and  defendant  were 
members,  mistakes  made  in  tne  clearing-house  by  crediting  checks  which  are  not  ffood, 
are  settled  between  the  banks  themselves.  Such  checks  are  to  be  returned  bj  the  oank 
receirins  them  to  the  bank  from  which  thej  are  received  as  soon  as  it  is  found  thejr  are 
not  gooo,  and  in  no  case  are  thej  to  be  returned  after  one  o'clock.  The  plaintiff  ^aid  to 
the  aefendant  throush  the  olearine-house  the  amount  of  a  check  drawn  upon  it,  and 
which  the  drawer  haa  not  sufficient  funds  in  the  bank  to  meet  By  a  mistake,  caused  by 
the  wrongful  act  of  the  drawer,  the  check  was  not  returned  to  the  defendant  until  after 
one  o'clock.    In  an  action  brought  to  recover  back  the  amount  paid  on  the  check, — 

Beldt  that  Inasmuch  as  the  defendant  had  not  changed  its  position  in  reference  to  the 
check  during  the  interval  between  one  o'clock  and  the  time  when  the  check  was  actuallj 
returned,  and  it  appearing  that  the  plaintiff  had  exercised  reasonable  care  and  diligence 
in  the  matter,  that  plaintiff  could  recover.  That  defendant  could  not,  under  such  circum- 
stances, on  behalf  of  the  owner  of  the  check,  take  advantage  of  plaintiff's  failure  to  return 
it  within  the  time  required  by  the  rules  of  the  association. 

Bild  further,  that  plaintiff  was  only  entitled  to  recover  the  difference  between  the 
amount  paid  defendant  on  the  check,  and  the  amount  of  the  drawer's depositjn  plaintiff's 
bank  for  which  he  bad  a  right  to  draw. 

Contract  to  recover  back  $15,000,  alleged  to  have  been  paid  by  the  plaintiff,  by 
mistake,  upon  a  check,  j^ven  by  Benjamin  F.  Burgess  &  Sons,  to  the  Massachu- 
setts Loan  and  Trust  Company,  by  which  company  it  was  deposited  with  the 
defendants,  and  paid  by  the  plaintiff  to  the  defendant  through  the  clearing- 
house. The  case  was  heard  by  a  single  justice  and  reported  for  the  consideration 
of  the  full  court. 

8.  Bartlett  and  R,  JD,  BmUh,  for  plaintiff.  8,  Lincoln  and  H.  D,  Hyde,  for  de- 
fendant. 

Dbtbns,  J.  The  rules  and  course  of  business  of  the  incorporated  association, 
called  the  Boston  Clearing- House  Association,  have  been  so  often  set  forth  in  the 
recent  decisions  of  this  court,  that  they  do  not  require  to  be  here  fully  re- 
stated. They  were  adopted  solely  for  the  purpose  of  facilitating  exchanges 
and  adjustment  of  accounts  between  the  banks.  By  a  contract  between  them, 
an  association  is  formed  which  is  their  common  banker.  To  this  associa- 
tion, each  bank,  which  is  indebted,  by  reason  that  more  checks,  etc.,  were  pre- 
sented, as  drawn  upon  it,  than  it  presents  as  drawn  upon  other  banks,  who  are 
members,  pays  the  balance  found  aue  from  it  to  the  association,  while  each  bank 
that  shows  a  balance  in  its  favor  receives  from  the  association  the  amount,  by  its 
check .  Mistakes  in  this  computation  that  may  be  made,  because  checks  were 
not  good,  are  not  settled  by  the  association,  but  between  the  banks  themselves, 
and  such  checks  are  to  be  returned  by  the  banks  receiving  the  same  to  the  banks 
from  which  they  are  received  as  soon  as  it  shall  be  found  that  they  were  not  good, 
and  in  no  case  were  they  to  be  retained  after  one  o^clock. 

To  the  regulations  of  this  association  the  customers  of  the  banks  are  not  par- 
ties, and  whatsoever  effect  is  to  be  pven  to  them,  as  between  the  banks,  their 
customers  are  not  in  a  situation  to  claim  the  benefit  of  them,  nor  are  they  liable 
to  be  injuriously  affected  by  them.  Merchants*  Bank  v.  JEagle  Bank^  101  Mass. 
281;  Manufactmrere*  BanhY.  Thompson^  129  id.  438;  Bank  of  North  America  v. 
Bangs,  106  id.  441 ;  Exchange  Bank  v.  Batik  of  North  America,  132  id.  147. 

By  these  regulations  it  was,  in  substance,  agreed  in  the  case  at  bar,  that  if 
Burgess  &  Sons  had  to  their  credit  a  sum  sufficient  to  meet  the  check,  for  which 
they  were  entitled  to  draw,  the  amount  of  which  is  here  demanded,  the  provis- 
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ional  allowance  of  it  at  the  clearing-house  should  stand,  but  that  if  it  appeared, 
on  investigation,  that  they  were  not  entitled  to  draw  for  any  such  sum,  the  ch^ 
would  not  be  returned  by  the  Merchants'  Bank  after  one  o'clock.  The  bank 
which  had  sent  the  check  to  the  clearing-house  would  thus  be  notified  that  itwu 
not  good,  and  that  re-payment  of  the  amount  of  it  would  be  expected  by  tiie 
bank  on  which  it  had  been  drawn.  The  check  was  not  returned  to  the  Common- 
wealth Bank  until  after  one  o'clock.  It  is  not  disputed  by  the  plaintiff  that  if,  i& 
consequence  ctf  tiiis,  the  defendant  had  changed  its  position,  as  if  it  had  paid 
over  the  amount  of  the  check  to  the  owner,  who  had  deposited  it  with  the  bonk 
for  collection,  the  bank  should  not  suffer,  but  it  contends  that  wben,  by  a  mH- 
take  as  to  a  matter  of  fact,  it  has  delayed  the  return  of  the  check  until  after  one 
o'clock,  this  cannot  be  taken  advantage  of  by  the  bank  on  behalf  of  the  owner 
of  the  check,  there  having  been  no  change  in  its  position  in  the  interval  between 
one  o'clock  and  the  actual  return  of  the  check.  The  case  of  Merchants*  Bank  v. 
Eagle  Banh^  vbi  supra,  goes  far  to  decide  the  case  at  bar. 

in  Procter  v.  Canadian  Bank  of  Commerce^  23  Fed.  Rep.  179,  in  the  United 
States  court  for  the  northern  district  of  Illinois,  it  was  held  otherwise,  and 
there  decided,  that  a  mistake  discovered  after  one  and  one-half  o'clock,  which 
was  then  the  hour  for  returning  checks,  could  not  be  corrected  by  the  bank  making 
it,  nor  the  check  then  returned.  But  we  have  not  overlooked  the  right  of 
parties  to  make  such  agreement  as  they  choose.  The  question  is  as  to  the  inter- 
pretation of  the  rule,  which  they,  as  members  of  the  clearing-house  have  adopted. 
The  rule  is  *  *  whenever  checks,  which  are  not  good,  were  sent  through  the  clear- 
ing-house, they  should  be  returned  by  the  banks  receiving  the  same  to  the  banks 
from  which  they  were  received,  as  soon  as  it  shall  be  found  that  said  checks 
were  not  good,  and  in  no  case  shall  they  be  retained  after  one  o'clock."  If  it 
were  intended  that  mistakes  should  never  be  corrected,  imless  discovered  by  one 
o'clock,  this  should  in  terms  explicitly  appear.  As  it  does  not,  it  seems  to  us  the 
more  correct  interpretation  to  hold  that  the  rule  authorizes  the  bank  receiving  the 
check  after  one  o'clock  arrives,  and  the  check  is  not  returned,  to  treat  it  in  aU 
transactions  as  if  it  were  good.  If,  therefore,  the  bank  changes  its  position,  it  will 
suffer  no  loss  by  reason  of  it.  On  the  other  hand,  if  the  mistake  is  discovered  after 
one  o'clock,  and  the  bank  receiving  the  check  has  not  changed  its  position,  by 
reason  of  the  expiration  of  the  time,  it  should  rectify  the  mistake,  where  reason- 
able care  has  been  exercised  by  the  bank  on  which  it  was  drawn.  The  case  of 
Merchants^  Ins.  Co.  v.  Abbott,  131  Mass.  397,  was  here  distinguished. 

In  the  case  at  bar  there  has  been  no  change  of  circumstances  after  the  time 
when  the  defendants  had  a  right  to  treat  the  check  as  paid  and  before  it  was 
returned,  which  would,  in  any  way,  subject  the  defendant  to  loss,  or  render  it  un- 
just for  the  plaintiffs  to  recover.  The  fact  that  the  defendant  gave  credit  to  its 
depositor  in  this  interval  did  not  make  the  defendant  bank  liable  to  him,  when  a 
mistake  was  discovered,  which  showed  it  to  have  been  erroneously  done.  The 
mistake  made  by  the  plaintiff  bank  was  such  as  would  brin^  the  case  within 
the  rule  which  has  heretofore  been  held  applicable  on  this  suoject.  There  was 
no  carelessness  as  in  BoyUton  Nat.  Bk.  v.  Richardson,  101  Mass.  287. 

The  mistake  in  the  case  at  bar  was  that  the  account  of  Burgess  &  Co.  with  the 
plaintiff  bank  was  really  different  from  that  which  appeared  on  its  books,  and  this 
was  effected  by  the  wrongful  act  of  Burgess.  He  had  received  a  check  for  $7, 500, 
for  property  belonging,  m  specie,  to  the  bank,  which  it  was  his  duty  to  have  de- 
livered to  the  bank,  as  its  property.  Instead  of  doing  this  he  deposited  the 
check  as  the  property  of  Burgess  &  Co.,  and  by  that  act,  obtained  for  them  a 
credit  on  the  books  of  the  plaintiff  bank,  to  which  they  were  not  entitled.  Against 
the  false  balance  thus  produced,  by  depositing  the  money  of  the  bank,  as  if  it 
were  their  own,  Burgess  &  Co.  fraudulently  drew  the  check  in  controversy,  and 
it  led  to  the  retention  of  the  check  until  a  few  minutes  after  one  o'clock. 

But,  if  money  paid  under  a  mistake  of  fact  may  be  recovered,  and  if  the 
credit  to  which  the  defendants  were  entitled  at  one  o'clock  might  be  reached  on 
discovery  of  such  a  mistake  it  is  urged  that  the  plaintiff  should  then  have  been 
able  to  show  mistake,  misapprehension  or  ignorance  of  some  definite  and 
material  fact,  which  directly  affected  the  obligation  of  the  plaintiff  to  pay 
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the  check;  that  the  credit  was  sought  to  be  recalled  under  a  vague  appre-* 
bension  of  insecurity  produced  by  reports  of  the  embarrassments  of  Burgess 
A  Co.,  and  this,  it  is  contended,  is  not  sufficient,  even  if  subsequent  inves- 
tigation has  shown  that  the  apparent  credit  of  Burgess  &  Co.  with  the 
plaintiff  bank  had  been  fraudulently  obtained  in  the  mode  above  stated.  It  ap- 
pears by  the  report  that  the  president  of  the  plaintiff  bank,  being  led  to  think 
that  Burgess  <&  Co.  were  in  financial  trouble,  then  discovered  that  the  avails  of  the 
sugar  confided  to  Burgess  to  sell  had  not  been  received  by  the  bank  upon  the  in-^ 
debtedness  for  which  it  was  pledged  as  collateral,  and,  looking  at  the  condition 
of  Burgess  &  Co.^s  baok  account,  directed  the  return  of  the  check.  But,  even  if^ 
at  the  time  of  the  return  of  the  check,  the  president  could  not  have  stated  the 
exact  way  in  which  the  mistake  had  been  made,  when  subsequently  investigated, 
it  is  shown  to  have  arisen  from  the  same  transaction  to  which  he  then  attributed 
it,  and  which  caused  him  to  direct  the  return  of  the  check,  viz.,  the  sale  of  the 
sugar  confided  to  Burgess.  He  supposed  that  the  proceeds  of  the  sugar  had  not 
been  paid  into  the  bank  at  all,  while,  in  fact,  they  had  been  paid,  but  so  as  to 
obtain,  by  spoken  or  acted  falsehood,  a  wrongful  credit  for  Burgess  &  Co.  Nor 
can  it  be  seen  why  the  plaintiff  bank  might  not  have  returned  the  check  the  neid; 
day  if  there  had  been  no  change  in  the  circumstances,  and  if  it  had  then  dis- 
covered, as  it  did,  the  exact  character  of  the  mistake. 

The  defendant  further  lu'ges  that  there  has  been  such  laches  on  the  part  of  the 
plaintiff  bank  in  its  dealings  with  Burgess  that  it  is  not  entitled  to  recover. 
Zkma  V.  Bank  of  the  ^Republic,  182  Mass.  156. 

On  Aujopst  23d  or  24th  demand  was  made  upon  Burgess  for  payment  of  demand 
notes,  which  were  then  deemed  to  be  amply  secured  by  sugars  as  collateral.  Two 
days  after  this  Burgess  told  the  plaintiJOTs  president  that  *^  he  had  sold  or  bargained 
217  hogsheads  and  the  warehouse  receipts  were  delivered  to  him,  as  agent  of  the 
bank,  to  enable  him  to  transfer  the  sugars  sold,  with  the  understanding  that  the 
money  received  therefrom  would  be  applied  upon  the  debt  for  which  they  were 
held  as  collateral  security.  A  check  was  received  September  21st  therefor  of  $7,600 
which  was  the  one  wrongfully  deposited  by  Burgess  to  the  credit  of  Burgess  &  Co. 
The  laches,  which  defendant  alleges,  is  in  looking  after  the  proceeds  of  this  sugar 
nntil  September  24th.  But,  up  to  this  time,  the  plaintiff  bank  had  not  supposed 
Burgess  &  Co.  to  be  in  financial  straights.  They  had  always  been  allowed  to  dis- 
pose of  the  goods  pledged  by  them  as  collateral,  and  had  always  faithfully 
accounted  for  the  proceeds  of  the  same.  That  no  suspicions  were,  in  fact,  ex- 
cited until  Septemoer  24th,  is  quite  clear,  and  the  circumstances  are  not  such  that 
we  can  say  there  has  been  laches  on  the  part  of  the  plaintiff  that  should  deprive 
it  of  its  remedy  for  the  mistake  into  which  it  was  led  by  Burgess'  fraud. 

At  the  hearing  before  a  single  judge  the  defendant  contended  that  the  remedy 
of  the  plaintiff  was  not  against  defendant,  if  any,  but  against  the  Massachusetts 
Loan  and  Trmt  Company,  and  that  the  plaintiffs  got  the  benefit  of  the  sale  of  the 
sugar  by  applying  the  proceeds  on  another  loan.  Neither  of  these  positions  is 
tenable.  Where  a  party  who  has  paid  away  money  is  entitled  to  recall  it,  he  may 
do  so  provided  the  a^ent  has  not  paid  it  over  to  the  principal,  and  that  no  change 
has  taken  place  in  his  situation  which  would  render  it  unjust  to  him.  The  fact 
that  the  agent  has  passed  the  money  in  account  with  his  principal,  without  a  new 
credit  being  given  to  the  principal,  will  not  of  itself  be  sufficient  to  enable  the 
agent  to  retain  it.     Story  on  Agency,  §  800. 

Nor  can  the  plaintiff  obtain  any  benefit  from  the  sale  of  the  sugars  by  Burgess 
except  by  this  action,  which,  to  the  extent  to  which  it  is  maintained,  will  restore 
to  them  that  which  by  Burgess'  fraud  they  have  been  induced  to  pay  out. 

The  question  how  much  the  plaintiff  was  entitled  to  recover  remains.  By  the 
course  of  dealing  between  the  banks  composing  the  Clearing-House  Association, 
where  there  is  not  enough  money  on  deposit  to  pay  a  check  m  full,  the  ordinary 
costom  is  to  return  it  as  not  good.  This  custom  has  no  application  to  the  inquiry 
how  much  the  plaintiff  may  now  recover,  which  is  one  outside  of  the  clearing-house 
rules.  These  were  not  complied  with  by  the  return  of  the  check  within  the  time, 
and  cannot  control  in  determining  how  much  shall  be  returned  after  payment  of 
it  has  been  made.  If  no  mistake  had  been  made  and  the  plaintiff  had  followed 
Vol.  I.— 85 
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the  custom,  it  is  true  that  it  would  have  refused  the  check  entirely  and  thus  have 
kept  in  its  control  the  other  funds  of  Burgess  &  Co.,  not  the  subject  of  »"'«*^fc^ 
which  it  might  have  applied  in  offset  to  the  other  claims  which  it  held  agaimt 
Burgess  &  Co.  But  the  defendant  is  not  bound  to  indemnify  the  plaintiff  against 
all  the  incidental  consequences  of  its  mistake,  but  only  to  return  that  mon^ 
which  was  the  subject  of  the  mistake.  So  far  as  Burgess  &  Co.  were  entitled  to 
draw,  the  defendant  has  now  the  right  to  hold.  The  fact  that  if  Burgess  &  Ca 
had  overdrawn,  and  this  had  been  known  to  the  plaintiff,  it  would  have  wholly 
refused  the  check,  should  not  deprive  the  defendant  of  that  which  it  was  the 
duty  of  the  plaintiff  to  pay  him  upon  a  check  properly  drawn  when  it  has,  itself, 
'  honored  the  check  as  it  was  actually  drawn.  The  plaintiff  bank  was  entitled,  if 
it  saw  fit  ifi  pay  the  check,  to  the  amount  actually  due  from  it  to  Burgess  &  Co., 
if  the  defendant  was  willing  to  accept  that  sum.  Nor  is  the  plaintiff  here  entitled 
to  recover  any  money  to  the  use  of  Burfi^ess  &  Co.  It  would  do  so  if  it  recovered 
the  money  for  which  Burgess  &  Co.  had  a  right  to  draw,  even  if,  when  recoT^edf 
it  would  go  to  the  use  of  Burffess  &  Co.,  only  by  the  payment  of  his  other  debts 
or  liabilities  to  the  plaintiff  bank.  The  money,  which  was  the  subject  of  dR 
mistake,  was  $7,500.  In  the  forenoon  of  September  24,  and  necessarily  before 
the  check  of  defendants  could  be  treated  as  paid,  three  checks,  amountiDg 
together  to  $1,425,  were  drawn  from  the  deposit  of  Burgess  &  Co.,  which  was 
nominally  $17,145.56.  These  two  sums  being  deducted  from  this  deposit,  ihert 
remained  $8,220.56,  for  which  Burgess  &  Co.  had  a  right  to  draw.  The  amooot 
which  the  plaintiff  is  entitled  to  recover  is  the  difference  between  this  sum  and 
$15,000  with  interest  from  date  of  writ. 
Judgment  accordingly. 


Jackson  CoHPAirr  «.  Boylbton  Insurancb  Co. 
June  24,  1885. 

iNSUKAKCa  —  BuBHOOAriOlf. 

The  right  of  an  insarAnce  company  insuring  property  in  tramUu,  to  be  snbstitated  to 
the  rights  of  the  insored  as  against  the  oommon  carrier  upon  pa^nc  a  loss,  is  aalnecl  to 
the  owner's  contract  of  carnage  with  the  railroad  company,  provided  there  be  no  rraoda- 
lent  concealment  from  the  insurer.  An  insnrance  company  insuring  prooerty  m»  tratmt; 
and  making  no  provisions  in  regard  to  the  nature  of  the  contract  of  carnage,  must  be  beU 
to  have  insured  subject  to  the  actual  contract  of  carriage  so  farasitwasalawfat  contract 

Contract  to  recover  upon  a  policy  of  insurance  for  the  loss  of  thirty -six  bales 
of  cotton  destroyed  by  nre.  The  case  was  heard  by  a  single  justice  who  held  the 
defendant  liable  and  found  for  the  plaintiff.  It  was  thereupon  reported  for  the 
consideration  of  the  full  court. 

E,  Menoin  and  R  K  Oa/rdiMr^  Jr,^  for  plaintiff.  (7.  A4  Prince  a^  F.  Pwboi/f, 
for  defendant. 

Devens,  J.  The  action  is  on  a  policy  of  insurance,  by  which  the  defendant 
insured  the  plaintiff  on  cotton,  in  transit,  between  ports  and  places  in  the  United 
States,  and  the  plaintiff^s  mills,  in  New  Hampshire.  The  cotton  was  bousfat  bj 
one  Ivy,  as  broker  for  the  plaintiff  and  shipped  by  him,  by  the  Atlantic  and  West 
Point  RaUroad  Company  and  connecting  lines.  It  was  in  two  lots,  and  Ivy,  attach- 
ing the  two  railroad  receipts  to  a  draft,  drew  on  the  plaintiff  for  the  amount  of  the 
purchases.    The  draft,  with  the  railroad  receipts  attached,  was  received  by  the 

Slaintiff^s  treasurer,  on  October  17,  1888,  and  paid  on  presentation,  after  which 
e  gave  notice  to  the  defendant  of  the  shipments  and  presented  the  policy,  that 
they  mi^ht  be  indorsed  thereon,  which  was  done.  The  railroad  receii>ta,  given 
on  behalf  of  the  Atlantic  and  West  Point  Railroad  Company  and  connecting  lines, 
contained  a  stipulation,  that,  in  case  of  loss  or  damage  to  the  cotton,  sustained 
during  transportation,  whereby  legal  liability  was  incurred,  only  that  companj 
shoula  be  responsible  in  whose  actual  custody  the  cotton  was,  at  the  time  of  the 
occurrence;  and  further,  that  "the  company  incurring  such  liability  shall  haw 
the  benefit  of  any  insurance  which  may  have  been  effected  upon,  or  on  account  dL^ 
said  cotton.'' 
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Ivy  did  not  read  the  railroad  receipts,  and  it  does  not  appear  whether  he  did  or 
did  not  know  their  contents,  so  far  as  the  clause  relating  to  insurance  is  concerned. 
The  railroad  receipts  were  not  sent  to  the  defendant,  nor  their  contents  com- 
municated, nor  did  it  ask  to  see  them.  It  did  not  appear  that  the  defendant 
knew  whether  they  were  received.  The  plaintiffs  treasurer  did  not  read  them, 
nor  did  he  or  the  plaintiff  know  that  they  contained  this  clause,  nor  did  they 
know  that  receipts  containing  such  a  clause  would  be  or  were  likely  to  be  taken, 
and  no  fraud,  or  concealment  from  defendant  was  intended. 

While  in  transit  and  in  the  actual  custody  of  the  South  Carolina  railroad,  a 
common  carrier,  and  one  of  the  connecting  lines  of  Atlantic  and  West  Point  rail- 
road and  in  the  State  of  South  Carolina,  thirty-six  bales  of  the  lot  of  cotton, 
before  described,  were  destroyed  by  a  Are,  the  origin  and  cause  of  which  are  un- 
known.   For  the  value  of  these  this  action  is  brought. 

It  is  the  contention  of  the  defendant  that,  whether  the  contract  between  the 

Slaintiff  and  the  carrier  is  governed  by  the  law  of  Massachusetts,  Georgia,  or 
outh  Carolina,  it  was,  so  far  as  it  is  stipulated,  in  favor  of  the  carrier  for  the 
benefit  of  any  insurance  that  might  have  been  effected,  valid  and  binding  upon 
the  plaintiff. 

While  this  question  has  been  thoroughly  discussed  on  both  sides  and  with 
careful  examination  of  statutes  and  decisions  in  each  State,  it  will  not  be  neces- 
sary to  decide  it.  In  the  view  we  take  of  the  case,  we  shall  assume,  in  favor  of 
the  defendant's  contention,  that  the  stipulation  was  valid  and  binding  between 
the  plaintiff  and  the  carrier. 

If  it  be  thus  held,  the  defendant  then  contends  that  this  w€is  a  contract  in 
violation  of  the  defendant's  rights  and  rendered  the  policy  void,  for  the  reason 
that,  when  the  insurer  of  goods,  in  the  custody  of  a  carrier,  pays  the  loss  on  the 
^ods  insured  to  the  owner,  he  is  ordinarily  entitled  to  be  put  in  the  place  of  the 
owner  and  clothed  with  all  his  rights.  Ba^t  v.  West.  H.  jB.,  18  Mete.  99.  The 
defendant  further  contends  that  this  being  the  well-recognized  law  at  the  time 
of  the  contract  of  insurance,  both  plaintiff  and  defendant  must  have  contemplated 
this  right  of  subrogation  in  case  of  loss,  and  if  the  plaintiff  has  destroyed  it  by 
a  contract  which  would  deprive  the  defendant  of  this  right,  the  policy  is  avoided. 

Subrogation  is  the  substitution  of  one  person  in  ^lace  of  another,  whether  as  a 
creditor  or  the  possessor  of  any  other  rightful  claim,  so  that  he  who  is  substi- 
tuted succeeds  to  the  rights  of  the  other  in  relation  to  the  debt  or  claim  and  its 
rights,  remedies  or  securities.  It  does  not  necessarily  depend  upon  contract,  but 
grows  out  of  the  relation  which  two  parties  sustain  to  each  other,  and  the  party 
subrogated  acquires  no  greater  rights  than  those  of  the  party  for  whom  he  is  sub- 
stituted. The  contract  of  insurance  being  one  of  indemnity,  the  insurer,  when 
he  has  indemnified  the  insured,  is  equitably  entitled  to  succeed  to  the  right  which 
he  had  against  the  carrier.  But,  as  the  insurance  company  obtains  its  remedy 
against  the  carrier,  not  by  virtue  of  any  contract  of  its  own  with  him,  but  through 
the  contract  of  the  owjier  of  the  goods,  such  owner  may  make  the  contract  of  car- 
riage, so  as  to  suit  his  own  interest,  provided  there  be  no  fraudulent  concealment 
from  the  insurer,  and  the  right  which  the  insurer  obtains  is  subject  to  the  agree- 
ment made  with  the  carrier.  Carriers  have  an  insurable  interest  in  the  goods 
they  transport  and  may,  therefore,  effect  insurance  upon  them  for  their  own  bene- 
fit. There  is  no  reason  why  they  may  not  insure  them  jointly  with  the  owner, 
and,  if  so,  why  they  may  not  contract  for  the  benefit  of  insurance,  effected  by 
the  owner,  in  the  absence  of  fraud,  or  of  any  contract  to  the  contrary,  with  the 
insurer.  Chase  y.  Wash  Ins,  Go,,  12  Barb.  695;  VanNatta  v.  Sec.  Ins.  Co.,  2  Sandf. 
490. 

The  defendant  contends  that,  by  reason  of  the  existence  of  this  right  of  subro- 
garion,  the  plaintiff  has  obtained  its  insurance  at  a  lower  rate  than  it  otherwise 
would  have  done ;  but  it  is  also  true,  that,  by  an  agreement  that  the  carrier  shall 
have  the  benefit  of  the  insurance,  he  has  probably  obtained  the  carriage  of  his 
goods  at  a  lower  rate  of  transportation.  The  insurer,  as  against  the  carrier,  is 
entitled  to  preference,  only  when  there  is  no  agreement  to  the  contrary,  and  the 
insured  thus  has  a  claim  against  the  carrier.  *  If  the  carrier  may  insure  on  his  own 
account,  he  may  contract  with  the  person  whose  goods  he  carries  that  such  person 
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shall  insure  for  his  benefit.  While  the  question  has  not  been  the  subject  of  dis- 
cussion in  this  Commonwealth,  these  remarks  are  well  sustained  by  r^pectable 
authorities  elsewhere.  Mercantile  Ins.  Co.  v.  CaZcft*,  20  N.  Y.  173 ;  PhcoUz  bu. 
Co.  V.  ErU  A  W,  Trcmtp.  Co.,  10  Biss.  18;  lUnUml  v.  N.  T.  Cent.  B.  JL,  17  Fed, 
Rep.  905. 

The  case  of  Caratairs  v.  Mechanics  <fe  Traders^  Ins.  Co.,  18  Fed.  Rep  473,  is  dis- 
tinguishable by  the  important  fact  that  it  was  there  expressly  stipulated,  that,  in 
case  of  loss,  the  insurance  company  should  be  subrogated  to  all  claims  against  the 
transpbrter. 

There  is  no  OTOund,  in  the  case  at  bar,  upon  which  any  fraud  or  concealment 
can  )>e  asserted  The  receipts,  which  woula  be  given  for  carriage,  the  plaintiff 
well  knew,  would  be  various,  as  the  cotton  would  pass  through  States  controlled 
by  different  laws.  The  right  of  the  owner  so  to  contract  that  the  carrier  should 
have  the  benefit  of  his  insurance,  the  defendant  must  have  known  had  been  as- 
serted, as  it  became  a  subject  of  judicial  decision  as  early  as  1850.  MereantiU 
Ins.  Co.  V.  Calebs,  ubi  supra.  It  made  no  inquiries,  and  the  plaintiff^s  ofiScers  did 
not  know  of  the  existence  of  the  clause.  Nor  can  tiie  position  of  the  defendant 
that  this  agreement  was  in  violation  of  the  clause  in  the  policy,  by  which  it  agreed 
that  *'  this  insurance  shall  be  void,  in  case  the  policy,  or  the  interest  insured 
thereby,  shall  be  sold,  assigned,  transferred  or  pledged  without  the  consent,  in 
writing,  of  the  insurers,''  be  maintained.  The  policy,  and  the  interest  in  it,  is 
still  retained  by  the  owner;  it  is  neither  transferred  nor  pledged. 

It  being  conceded  that  the  contract  between  the  plaintiff  and  the  carrier  was  bind- 
ing  and  valid,  we  are  brought  to  the  conclusion,  expressed  in  the  ruling  of  the 
judge  who  presided  at  the  trial,  that  *4n  a  case  where  there  was  no  intention  to  de- 
prive the  insurance  company  of  its  rights  and  no  intentional  fraud  and  concealment, 
and  where  the  plaintiff  itself  was  actually  ignorant  of  the  stipulation  relied  on  at 
the  time  it  mad!e  the  insurance,  or  obtained  the  indorsement  on  the  policy,  and  was 
i^orant,  when  it  ordered  the  cotton,  that  any  stipulation  woujd  be  niade,  and 
there  was  no  actual  misrepresentation,  an  insurance  company  insuring  property  m 
transitu,  and  making  no  provision  in  regard  to  the  nature  of  the  contract  of  car- 
rif^e,  and  not  requesting  to  see  the  bill  of  lading  or  receipt,  and  making  no  in- 
qmries  about  them,  must  be  held  to  have  insured  it  under  and  subject  to  the 
actual  contract  of  carriage,  so  far  as  it  was  a  lawful  contract." 

The  defendant  has  no  just  ground  of  complaint  against  the  ruling,  which  was 
in  these  terms. 

Judgment  on  the  verdict. 

[See  24  Eag.  Rep.  212;  26  Am.  Rep.  544  ;  8  id.  149;  29  id.  171.— Ed. J 


Thompson,  Trustee,  v^  Thompson. 
June  24,  1885. 

Wiix—  Codicil  —  Rbal  Estatb  in  Trust  —  Dott  to  Rbkt. 

A  testator,  b;^  bis  will,  gave  to  bis  ffraDdchildren  certain  moneys  in  trust,  to  be  paid  t» 
them  at  a  certain  time  together  *'  with  the  interest  it  bad  gained  or  received.*'  Bja  codi- 
cil be  also  gave  to  them  certain  real  estate  "in  trust,  the  same  as  mentioned  in  my  afore- 
said will." 

Beldf  that  hj  the  terms  of  the  will  and  codicil,  construed  together,  it  was  tbedutj  of  the 
trustee  to  obtain  a  reasonable  rent  from  the  real  estate  for  the  benefit  of  the  infants. 

Appeal  from  a  decree  of  the  judge  of  probate  for  Middlesex  county,  disallow- 
ing certain  items  of  rent  charged  by  the  plaintiff,  in  his  account  as  trustee,  under 
the  will  of  Leonard  Thompson.  The  case  was  heard  by  a  single  justice  on  appeal 
and  the  decree  of  the  probate  court  was  affirmed.     The  plaintiff  appealed. 

G.  W.  Norris,  for  plaintiff.     M.  T.  AUen,  for  defendant. 

D^VENS,  J.  The  question  presented  by  the  appeal  from  the  probate  court  in 
the  case  at  bar  is,  whether  Justin  E.  Thompson  is  rightfully  entitled  to  the  use 
and  occupation  of  a  certain  piece  of  real  estate,  known  as  the  '^  Marcy  Place,*" 
or  whether  he  is  liable  to  pay  rent  therefor.  The  solution  of  it  depends  upon  the 
construction  to  be  given  to  the  will  of  Leonard  Thompson,  deceased,  the  father 
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of  Justin  E.,  and  the  codicil  thereto.  The  sixth  clause  of  the  will  gave  to  the 
testator^s  son,  Justin  £.,  $8,000,  ^  to  be  held  in  trust  as  hereinafter  directed,  and  the 
same  clause  ^ave  to  the  three  children,  naming  them,  of  Justin  E.,  each  $100,  as 
bereinafter  directed."  The  eighth  clause  appoints  the  appellant  trustee,  to  hold  all 
the  sums  of  money  given  to  Justin  E.,  so  '*  that  he  shall  have  no  right  to  demand 
any  part  of  said  legacy  of  money,"  orders  the  trustee  to  grant  to  Justin  E.  such 
aid  and  assistance  as  his  situation  may  require  until  the  whole  sum  is  expended, 
and,  upon  his  decease,  whatever  remains  is  to  be  *'  equally  divided  among  and 
between  his  children  then  living."  The  same  clause  permits,  in  a  certain  event, 
the  trustee  to  pay  over  the  whole  sum  to  Justin  E.,  and  thus  discharge  himself 
as  trustee.  It  adds  a  direction  to  the  trustee  to  take  the  full  care  of  his  (Justin 
E.)  "children's  legacy,  until  they  arrive  at  a  legal  age  to  receive  it,  if  they  should 
need  it  sooner,  then  pay  it  over  to  or  for  them,  with  the  interest  it  has  gained  or  re- 
ceived." The  codicn  gives  to  Justin  E.  Thompson's  children,  named,  the  Marcy 
Place,  so  called,  and  provides  that  if  there  are  after-born  children  of  Justin  E. 
they  shall  receive  e^ual  shares.  "  This  estate, "  the  codicil  says,  *  *  I  give  in  trust,  the 
same  as  mentioned  in  my  aforesaid  will,  and  I  hereby  order  and  direct  said  trustee  to 
not  allow  any  account  or  claim  gainst  the  said  Justin  E.,  or  his  heirs'  legacies, 
previous  to  the  date  of  this  codicil,  from  any  estate,  but  to  see  that  the  full  amount 
of  the  legacy  to  him  and  his  heirs  be  saved  for  them,  the  trustee  to  be  fairly  paid 
and  to  receive  the  same  from  said  legacies,  and  to  have  the  same  duties  and 
powers  in  this  codicil  as  given  in  said  will." 

The  contention  of  the  appellee  is,  that,  connecting  the  codicil  and  that  clause 
of  the  will  (clause  eight)  which  recites  the  trust  therein  for  the  benefit  of  Justin 
£.,  and  reading  them  together,  the  use,  at  least,  of  the  Marcy  Place  is  given  to 
Justin  E.,  under  the  same  trust  which  gives  him  the  sum  of  money  bequeathed 
for  his  benefit.  But  the  eighth  clause  provides  for  two  trusts,  viz. :  for  the  two 
sums  given  by  the  sixth  clause,  respectively,  for  the  father  and  for  the  children, 
in  accordance  with  the  direction,  which  is  to  follow  that  clause,  and  it  is  the 
trust,  created  by  the  eighth  clause  for  the  benefit  of  the  children,  which  is  re- 
ferred to  in  the  codicil  by  the  words,  "in  trust,  the  same  as  mentioned  in  my 
aforesaid  will."  Although  the  codicil  describes  the  Marcy  Place  as  that  which 
Justin  E.  now  has  "as  his  homestead,"  he  is  not  in  any  way  spoken  of  as  a 
beneficiary  under  the  codicil,  and  the  estate  is  in  terms  given  in  addition  to  the 
legacy  under  the  will,  which  the  children  named  have  therein  bequeathed  to  them. 
The  controlling  object  of  the  codicil  is  to  enhance,  by  the  devise  of  the  real 
estate,  the  trust  estate  in  personal  property,  created  by  the  will  for  the  benefit  of 
the  children,  although  the  devise  would  operate  in  favor  of  after-bom  children,  so 
far  as  the  realty  is  concerned,  who  are  not  provided  for  by  the  trust  in  favor  of 
the  children  named  in  the  eighth  clause  of  the  will.  That  the  trust  referred  to  by 
the  codicil  is  not  the  one  in  the  will  relating  to  Justin  E.,  and  the  sum  of  money 
set  apart  for  him  is  shown  by  considering  that  those  children  who  are  to  have  the 
benefit  of  the  remainder  of  the  legacy  in  favor  of  Justin  E.  are  not  those  men- 
tioned by  name  in  the  will  and  codicil,  but  only  those  of  them  who  may  be  living 
at  the  decease  of  Justin  E.  It  is  further  seen,  by  observing,  that  it  is  in  the 
power  of  the  trustee,  upon  being  satisfied  that  tFustin  E.  will  take  care  of  himself 
and  his  property  bequeathed  for  his  benefit  by  the  will,  and  that  then,  the  receipt 
of  Justin  E.,  with  the  consent  of  his  friends  and  the  trustee,  will  be  a  full  dis- 
charge of  the  trust.  As  neither  the  real  estate  nor  the  use  thereof  was  devised  in 
terms  for  the  benefit  of  Justin  E.,  and  as  he  had,  therefore,  no  legal  right  to  the 
occupation  thereof,  the  trustee  was  entitled  to  charge  the  trust  estate  held  by  him 
for  the  benefit  of  Justin  E.  with  the  rent  of  the  Marcy  Place,  in  order  that  the 
estate  held  by  him  for  the  benefit  of  the  children  might  receive  the  benefit  of  it 
in  the  adjustment  of  accounts  between  the  two  trusts  and  with  the  trustee. 

The  trust  in  the  will  (apart  from  what  would  otherwise  be  the  duty  of  the  trus- 
tee) contemplates  that  the  trustee,  in  his  care  of  the  children's  legacy,  will  invest 
it  so  as  to  obtain  interest  therefor.     In  holding  the  real  estate  for  their  benefit  un- 
der a  similar  trust,  it  would  be  his  duty  to  obtain  a  reasonable  rent  therefor. 
Decree  reversed. 
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Attobnbt-Gbhbbal  V,  Williams. 

June  28, 1885. 

BoiTD  Qmy  tor  Deed  bt  Commonwkalth— Bat-vivdows  Pbojbctiho  otib  Stbbbt  — Acnov 
BT  Attornbt-Gknbbal  to  Rbmovb. 

The  defendant  owned  lands  conveyed  by  the  Commonwealth  to  bis  assignor  by  a  bond 
given  for  a  deed.  The  property  was  described  as  running  to  a  passage-way  sixteen  feet 
wide ;  and  the  bond  referred  to  a  plan  which  showed  the  property  in  question  was  part  of 
a  plot  of  ground  that  had  been  filled  in  and  improved  by  the  Commonwealth,  l«[d  ont  wsth 
streets  and  passage-ways,  and  sold  in  lots  to  be  used  exclusively  for  residence  porpdaea. 
The  plan  also  contained  a  stipulation  **  that  a  passase-way  sixteen  feet  wide  is  to  be  laid 
out  m  the  rear  of  the  premises,  the  same  to  be  fiUedin  by  the  Commonwealth  and  to  be 
kept  open  and  maintained  by  the  abutters  in  common/'  The  defendant  built  up  to  the 
line  01  the  passage-way  on  nis  lot  and  then  constructed  a  bay-window  from  a  point  eishk 
feet  above  tne  sidewalk,  extending  three  or  four  feet  into  the  passage-way.  In  an  ac&m 
brouffht  to  compel  its  removal, — 

Mud,  that  the  projection  should  be  removed ;  and  that  the  action  was  properly  brought 
in  the  name  of  the  attorney -general. 

Information,  brought  on  the  relation  of  the  harbor  and  land  commissioners,  to 
restrain  the  defendant  from  erecting  or  maintaining  on  certain  lots  of  land,  sitnate 
at  the  comer  of  Boylston  and  Exeter  streets,  in  the  city  of  Boston,  a  building 
with  bay-windows  or  projections,  extending  into  or  over  the  passage-way  laid  ont 
in  the  rear  of  said  lots  in  alleged  violation  of  the  stipulations  contained  in  bonds 
for  a  deed,  eiven  by  the  Commonwealth  to  certain  parties,  which  bonds  were 
assigned  to  the  defendant  The  case  was  heard  by  a  single  justice  and  decided  as 
if  the  defendant  held  a  deed  from  the  Commonwealth  containing  all  the  agree- 
ments and  stipulations  set  forth  in  the  bonds.  The  case  was  reserved  upon  the 
pleadings  and  evidence  for  the  consideration  of  the  full  court. 

ff.  iV.  Shepardj  for  attorney-general.     F,  A,  BroohSj  for  defendant. 

C.  AiiLBN,  J.  The  first  question  which  we  have  considered  is  whether  an  in- 
formation in  the  name  of  the  attorney-general  can  be  maintained  to  enforce  the 
stipulations  in  respect  to  the  passage-way.  In  Attorney- General  v.  Oardiner,  117 
Mass.  402,  it  is  declared  that  the  Commonwealth,  in  devising  the  scheme  of  im- 
provement of  the  Back  Bay  lands,  acted  in  a  two-fold  capacity,  as  the  proprietor 
of  lands  which  it  held  and  miffht  sell,  and  as  the  sovereign  power  authorized  to 
lay  out  highways  for  the  benefit  of  the  public;  and  that,  in  the  latter  capacity, 
it  might  enforce  these  provisions  and  restrictions  against  all  persons  bound  by 
them  by  an  information  in  equity  in  the  name  of  the  attomey-generaL  It  is  sug- 
gested that  there  is  a  distinction  between  that  case  and  the  present.  But  the  Com- 
monwealth properly  reserved  to  itself  the  right  to  enter  upon  the  premises  by  its 
agents,  and,  at  the  expense  of  the  party  in  fault,  to  remove  or  alter,  in  conformity 
with  the  stipulations,  any  building  or  portions  thereof  which  might  be  erected  on 
the  premises  in  a  manner  or  to  a  use  contrary  to  the  stipulations.  Also,  by  Rev. 
Stats.,  chap.  19,  §  5,  in  all  cases  where  the  Commonwealth  has  such  right,  all 
grantees  under  the  deed  by  which  such  right  is  reserved,  and  their  legal  repre- 
sentatives or  assigns  may,  by  proceeding  in  equity,  compel  the  board  of  harbor  and 
land  commissioners  to  so  enter  and  remove  or  alter  such  building  or  portion 
thereof. 

It  does  not  in  this  case  apppear  afiirmatively  that  the  Commonwealth  has  sold 
all  of  its  land,  in  the  neighborhood  of  the  premises  in  question,  and  that  it  has  no 
direct  pecuniary  interest  in  enforcing  the  stipulations.  But  assuming  the  fact  to 
be  so,  it  still  has  a  duty  to  perform  m  this  respect.  Moreover  it  might  be  said  to 
have  constituted  itself  a  trustee  for  all  the  parties  in  interest  by  the  form  of  the 
stipulation,  with  the  implied  assent  of  each  grantee,  who  takes  a  deed  contain- 
ing it.  In  either  aspect  it  has  such  an  interest  and  duty  as  to  entitle  it,  by  its 
proper  oflicer,  to  sue  in  this  court,  on  behalf  of  the  rights  and  interests  of  those 
who  claim  its  protection. 

The  principal  ground  of  objection  to  the  maintenance  of  the  information  is, 
that  the  defendant  has  not  infringed  upon  the  stipulations  referred  to.  The  lead- 
ing case  upon  this  subject  is  Atkins  v.  Bordman,  2  Mete.  457.  See,  also,  Sehwfrer  v. 
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BoyUton  Market  Asmxsiationj  99  Mass.  285;  Broois  y.  Reynolds^  106  id.  81 ;  SaU$- 
bury  V.  AndrmoB^  128  id.  845. 

It  is  necessary  to  look  at  the  tenns  of  the  bond,  in  which  the  stipulation  re- 
lied on  in  the  present  case  is  contained,  in  order  to  see  what  it  means.     In  the 
first  place  it  is  to  be  borne  in  mind,  that  the  place  in  question  is  a  part  of  a  great 
scheme  of  improvement  of  waste  land  in  a  city  for  streets  and  dwellings.     The 
description  of  the  land  carefully  defines  Aie  width  and  lines  of  the  passage-way ; 
"  running  one  hundred  and  twelve  feet  to  a  passage-way  sixteen  feet  wide ;  thence 
\vresteriy  on  the  line  of  said  passage-way."     "  Also  all  that  part  of  said  passage- 
way, sixteen  feet  wide,  that  hes  southerly  of  its  center  line  and  between  the  east- 
erly and  westerly  lines  of  said  premises  extended ;  reference  being  had  to  the 
plan,  accompanying  the  fifth  annual  report  of  the  commissioners  on  the  Back  Bay." 
A  reference  to  the  plan  shows  a  system  of  streets,  covering  an  extensive  territory, 
with  pass^e-ways  for  the  accommodation  of  the  houses  in  two  streets  and  for  ac- 
cess to  their  rear  entrances.     **  Any  building  erected  on  the  premises  shall  be  at 
least  three  stories  hieh  for  the  main  part  thereof  and  shall  not  in  any  event  be 
used  for  a  stable  or  for  any  mechanical  or  manufacturing  purposes."    There  were 
also  other  provisions,  showing  that  dwelling-houses  of  a  high  class  were  contem- 
plated; afterward  followed  the  particular  stipulation  relied  on,  **  that  a  passoge- 
ivay,  sixteen  feet  wide,  is  to  be  laid  out  in  the  rear  of  the  premises,  the  same  to 
be  filled  in  by  the  Commonwealth  and  to  be  kept  open  and  maintained  by  the 
abutters  in  common."    It  is  contemplated  that  buildings  might  bo  erected  on 
both  sides  of  the  passage-way.     Each  owner  might  build  up  to  the  line  of  it. 
The  defendant  has  done  so,  and  has  built  bay  windows,  from  a  point  eight 
feet   above  the  sidewalk,    and    extending   from   three  to   four  feet    into   the 
passage-way,  to  the  top  of  his  house,  six  stories  high.     If  the  opposite  owner 
should   do  the  same,  the  poSSage-way  between   the  buildings   extending  up- 
ward from   a  point  beginning  eight  feet  above  the  surface   of  the  ground 
would  be  eight  feet  instead  of  sixteen  feet  in  width.     It  would  be  half  closed 
up  so  far  as  light  and  air  and  prospect  are  concerned.  '  And,  if  this  may  be 
done,  it  is  difficult  to  place  any  practical  limit  to  what  might  be  done  in  this 
matter.     The  passage-way  was  designed  as  a  thoroughfare  for  the  accommodation 
of  many  persons.     It  is  connected  at  each  end  with  broad  and  important  streets. 
It  was  to  be  left  open.     No  gates  could  be  put  at  the  end  of  it.     It  was  to  be 
"  maintained,"  that  is,  in  good  order,  for  use.   Its  width  shows  that  it  was  designed 
for  vehicles  drawn  by  horses  as  well  as  for  travelers  on  foot.     The  supplies  for 
all  the  houses  on  both  sides  of  it  for  its  entire  length  would  be  chiefly  deliverable 
and  all  refuse  matter  removable  by  its  means.     Thus  we  have  a  passage-way  of 
defined  dimensions  in  the  rear  of  all  the  houses  on  two  broad  streets  designed  for 
use  by  all  who  may  have  occasion  to  seek  the  rear  entrances  to  any  of  the  houses 
on  either  street ;   a  passage-way  available  also  for  police  purposes,  and  for  use  in 
the  extinguishment  of  fires;  a  passage-way  which  is  to  be  maintained  and  kept 
open,  and  desired  for  horses  and  wagons  in  a  part  of  a  large  city,  which  is  de- 
signed to  be  wholly  occupied  by  dwelhngs  of  a  high  class,  to  which  air  and  light 
and  prospect  are  not  only  desirable  but  essential  in  the  rear  as  well  as  in  the  front, 
with  no  limitation  to  the  use  which  may  be  made  of  it  or  of  the  persons  by  whom 
it  may  be  used.     In  view  of  these  considerations  we  think  the  language  of  the 
stipulation  was  designed  to  signify  a  separation  of  sixteen  feet  at  least  between 
the  rear  portions  of  the  buildings  abutting  on  the  passage-way.     A  passage-way 
sixteen  feet  wide  was  to  be  kept  open,  not  merely  at  the  ends,  but  open  through- 
out its  entire  length  for  the  general  convenience  and  benefit.     It  would  be  easy 
to  see  that  the  rights  of  others  would  be  lessened  upon  any  other  construction. 
The  opposite  owner  who  might  wish  in  like  manner  to  build  into  the  passage-way 
would  have  in  the  rear  of  his  house  a  space  just  so  much  the  narrower.     The  ad- 
jacent owner  on  the  same  side,  who  did  not  wish  to  occupy  a  part  of  the  passage- 
way with  his  building,  would  have  lij?ht,  air  and  prospect  cut  off.     The  right  to 
occupy  the  passage  in  this  manner  themselves  would  be  no  equivalent  to  owners 
who  did  not  wish  to  build  their  houses  so  as  to  extend  back  to  the  line  of  it. 
There  is  nothing  in  the  facts  proved  at  the  hearing  and  reported  to  us,  which  in 
any  way  controverts  the  construction  thus  put  upon  the  language  of  the  stipula^ 
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tion.     The  resuU  is  that  a  decree  must  be  entered  for  the  removal  of  the  projec- 
tions. 
Decree  accordingly. 


LoDOE  V.  Weld. 

June  28,  1886. 

Unauthobizid  UBi  OF  Akotur's  Namb  —  Partibs —  "  LsoAL  Bbprbsbntatitbs." 

Aq  action  to  restrain  the  unauthorized  use  of  another's  name  in  business,  under  Pat 
Stats.,  chap.  76,  $  6,  must  be  brought  in  the  name  of  the  Pttrty  whose  name  is  used,  orbii 
legal  representatiTes  —  his  executors  or  administrators.  Such  an  action  cannot  be  maio- 
tained  in  the  name  of  a  daughter  to  restrain  the  use  of  her  deceased  father's  name. 

Bill  in  equity  by  Mary  E.  Lodge,  the  only  surviving  child  of  John  D.  Williams 
of  Boston,  deceased,  against  Otis  E.  Weld,  doinff  business  in  Boston,  under  the 
style  of  John  D.  &  M.  Williams,  in  which  the  plaintiff  sought  to  enjoin  the  de- 
fendant from  the  further  use,  in  his  said  business,  of  the  name  of  her  deceae^ 
father,  John  D.  Williams.  The  case  was  heard  by  a  single  justice  and  reported 
by  him  for  the  consideration  of  the  full  court. 

W.  Gaston  and  (7.  L.  B,  Whitney^  for  plaintiff.  E.  R,  Hoar  and  M.  d  C.  A. 
WiUiamSy  for  defendant. 

C.  Allen,  J.  There  was  no  consent  of  John  D.  Williams,  or  of  his  legal  rep- 
resentatives, to  the  continued  use  of  his  name  in  the  firm  by  the  defendant 
The  only  consent^  in  writing,  which  he  ^ave  personally,  was  to  Moses  WiUiams 
and  David  W.  Williams.  Nobody  assuming  to  represent  him,  has  given  any  sttch 
written  consent  to  the  defendant.  It  would  be  a  strained  construction  to  hold 
that  the  note  of  the  plaintiff  to  the  Messrs.  Williams,  ordering  some  crockerj 
ware,  carried  with  it  a  consent  sufficient  to  satisfy  the  statute.  Moses  Williams, 
the  executor  of  John  D.  Williams,  never  gave  a  written  consent,  in  his  representa- 
tive capacity;  although  his  letters  may  fairly  be  held  to  show  his  personal  con- 
sent that  the  defendant.  Weld,  might  use  the  name  of  John  D.  Williams  in  the  firm 
It  is  to  be  assumed,  therefore,  that  the  use  by  the  defendant  of  the  name  of 
John  D.  Williams  in  his  business  is  within  the  prohibition  of  Pub.  Stafe, 
chap.  76,  §  6. 

The  question  remains,  whether  the  plaintiff  can  maintain  a  bill  in  her  own 
name,  to  restrain  such  use.  It  is  a  natural  inference  from  the  phraseology  of  the 
statute,  that  the  persons,  whose  consent  in  writing  is  required,  in  order  to  justify 
the  use  of  the  name,  would  be  the  only  persons  entitled  to  remedy  the  wrong, 
if  coQimitted ;  and  so  it  has  been  considered  heretofore.  Bills  in  equity,  for  this 
purpose,  have  always  been  brought,  so  far  as  appears  in  the  reports,  in  the  name 
of  the  person  himself,  whose  name  was  used  without  authority,  or  of  his  executor 
or  administrator.  Bowman  v.  Floyd,  3  Allen,  76;  Morse  v.  EdU,  109  Mass.  409: 
Ealleti  v.  Cumston,  110  id.  82;  Bogers  v.  Tainior,  97  id.  291. 

But  in  the  present  case,  the  estate  of  John  D.  Williams  has  been  settled,  and 
there  is  no  executor  or  administrator  living,  and  the  plaintiff,  being  his  daughter, 
seeks  to  enforce  the  remedy,  and  contends  that,  under  the  circumstances,  she  is 
to  be  deemed  a  legal  representative,  within  the  meaning  of  .the  statute. 

There  can  be  no  doubt  that  the  ordinary  meaning  of  the  term  **  legal  repreaen- 
tatives  "  is  executors  and  administrators.  Cox  v.  Curwen^  118  Mass.  200;  iViwv. 
SirangSy  6  Madd.  159.  In  wills,  the  term  may  mean  whatever  the  testator  intended; 
but  if  the  meaning  is  not  controlled  by  the  context,  it  means  executors  or  adminis- 
trators. 2  Williams  on  Exec.  1013-1017.  In  the  construction  of  statutes,  technical 
words  and  phrases  and  such  others  as  may  have  acquired  a  peculiar  and  appropriate 
meaning  in  the  law  are  to  be  construed  and  understood  according  to  such  peculiar 
and  appropriate  meaning,  unless  such  construction  would  be  inconsistent  with  tbe 
manifest  intent  of  the  general  course,  or  repugnant  to  the  context  of,  the  statute. 
Pub.  Stats.,  chap.  3,  §3,  cl.  8.  Accordingly  in  a  particular  statute,  this  term^a* 
held  to  include  heirs.  Johnson  v.  Ames,  11  Pick.  180.  Looking  at  the  legislation 
now  before  us  for  construction,  nothing  is  found  to  change  the  ordinary  meaning  oi 
the  term.     The  enactment  was  first  passed  in  1853,  chap.  156;  and  was  contained 
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in  Gen.  Stats.,  chap.  56,  §§  8,  4,  and  is  now  found  in  Pub.  Stats.,  chap.  76,  §§  6,  7. 
But  for  the  statute,  clearly  the  plaintiff  would  have  no  right  to  maintain  the  bill. 
The  only  question  is,  whether  she  is  within  its  meaning.  The  statute  looks  rather 
to  the  matter  of  property,  and  seeks  to  enable  a  profitable  disposition  to  be  made 
of  partnership  assets,  to  enable  the  executor  or  administrator  to  sell  the  good- 
will and  the  right  to  use  the  partnership  name,  and  to  give  effect  to  such  sale,  by 
securing  the  purchaser  in  the  use  of  it.  If  it  had  been  intended  to  go  further,  it 
is  reasonable  to  suppose  that  the  legislature  would  have  used  appropriate  language 
to  show  that  meamng.  Some  confirmation  of  this  view  is  also  derived,  from  tak- 
ing into  account  the  state  of  the  law,  as  it  existed  independently  of  the  statutes.  Or- 
dinarily, an  assignment  of  the  good- will  and  business  of  a  firm  includes  the  exclu- 
sive right  to  use  the  name  of  the  firm.  Levy  v.  Wdlksr,lO  Ch.  D.  436 ;  ffaUv.  Barrows^ 
4  De  G.,  J.  &  S.  150 ;  Churton  v.  Douglas,  Johns.  (Eng.  Chy.)  174 ;  Lindley  on  Part. 
861,  862.  This  right  is  regarded  as  property.  The  statute,  in  putting  a  limitation 
upon  the  rights  to  be  acquired,  after  its  enactment  by  a  mere  succession  in  business, 
and  in  prohibiting  an  unauthorized  use  of  another  person's  name,  would  naturally 
confine  the  remedy  to  those  representing  the  property  rights  of  such  persons. 

It  was  further  contended,  in  behalf  of  the  defendant,  that  he  had  a  vested  right 
to  the  use  of  the  firm  name  of  John  D.  &  M.  Williams,  by  succession  under  the 
assignment  executed  by  John  D.  Williams,  prior  to  the  enactment  of  the  statute 
of  1853,  and  also  that  the  plaintiff's  right,  if  any,  would  be  baiTed  by  laches.  But, 
being  of  the  opinion,  for  the  reasons  above  stated,  that  the  plaintiffs  bill  cannot 
be  maintained,  we  .do  not  enter  upon  the  consideration  of  these  further  objections. 

Bill  dismissed. 

["  Legal  repreaentotire,"  22  Am.  Rep.  86;  2  Edm.  Sel.  Cas.  447.— Ed.] 
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KiKKLAND  c.  Kills,  Impleaded,  etc.* 
June  16,  1885. 

MANDrACTURINO  CORPORATION  —  FaILURB  TO  FiLB  ANNUAL  RbPORT. 

When  the  condition  of  a  company  org^anized  under  the  general  act  of  1848,  chap.  40,  is 
such  that  the  end  and  object  for  which  it  was  formed  are  destroyed,  and  there  is  neither 
an  ability  nor  intention  on  its  part  at  any  time  to  further  prosecute  its  business,  it  is  no 
longer  required  to  make  the  report  mentioned  in  section  12  of  that  act,t  Bruce  v.  Flatty 
80  N.  Y.  879,  followed. 

Appeal  from  judgment  of  general  term,  first  department,  affirming  a  judgment 
entered  on  verdict  of  a  jury. 

Mr,  Hvbbard,  for  defendant.    Mr,  Hand  and  Mr,  Sergeant,  for  plaintiff. 

Danfobth,  J.  The  plaintiff  proved  that  the  bonds  in  question  were  part  of  a 
series  of  first  mortgage  bonds,  issued  by  the  Globe  Smelting  Company,  and  author- 
ized by  its  trustees  for  the  sole  purpose  **  of  borrowing  money  in  order  to  success- 
fully conduct  the  business  for  which  it  was  incorporated."  It  appeared  that  the 
bonds  were,  to  the  plaintiff's  knowledge,  diverted  from  the  purpose  for  which  they 
were  intended,  and  for  that  reason  the  court  below  denied  a  recovery  according 
to  the  prayer  of  the  complaint,  but  against  the  objection  of  the  defendant,  directed 
a  verdict  m  favor  of  the  plaintiff  for  $1,500  and  interest.  Both  parties  appealed 
to  the  general  term ;  the  plaintiff  because  he  was  not  permitted  to  recover  according 
to  his  claim,  and  the  defendant  because  the  complaint  was  not  dismissed.  We 
agree  with  the  courts  below  so  far  as  they  went  against  plaintiff,  and  as  the  case  is 
now  presented,  discover  no  ground  on  which  even  nis  partial  success  can  be  secured. 

The  complaint  states  a  single  cause  of  action  —  a  debt  due  from  the  company  to 

♦  16  W.  Dig.  227,  reversed. 

+  For  a  construction  of  this  section  by  the  U.  S.  supreme  court,  see  Chate  r,  Curtis,  81  Alb. 
UJ.  408. 
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the  plaintiff  as  holder  and  owner  of  the  bonds.  He  took  part  in  their  creation, 
and  however  honestly  conceived,  they  appear  to  have  h^n  unavailing  in  any 
legitimate  business  of  the  corporation,  and  serviceable  thus  far  only  as  a  pretext 
for  subjecting  its  trustees  to  a  penalty  imposed  by  statute  (Laws  of  1848,  chiE^.  40; 
§  12),  for  the  benefit  of  creditors,  whose  debts,  fairly  contracted,  were  enforceable 
against  the  company.  The  recovery  is  placed,  not  upon  the  debt  named  in  the 
complaint,  but  upon  an  alleged  indebtedness  of  the  company  for  the  plaintifTa 
salary  as  its  president.  The  evidence  disclosed  that  $3,000  of  the  bonds  were 
turned  out  to  him  in  payment,  and  to  the  extent  of  that  salary  the  trial  court  held 
the  defendant  liable  to  the  plaintiff.  The  defendant  was  not  brought  into  conrt 
to  answer  such  a  claim.  Concerning  it  there  was  no  allegation,  and  it  may  weO 
be  that  injustice  has  been  done  by  its  allowance.  Code,  §  1207 ;  85  N.  Y.  189 ;  81 
id.  206;  id.  268;  88  id.  92.  But  I  do  not  need  to  go  into  that  question.  The 
circumstances  upon  another  trial,  if  one  is  had,  may  be  different,  and  now  for 
other  reasons  the  defendant's  appeal  must  prevail.  Even  if  the  plaintiff  is  regarded 
as  a  creditor  having  a  valid  debt  against  the  corporation,  ne  nas  failed  to  bring 
the  case  within  the  statute  upon  which  he  relies,  and  by  which  it  is  enacted  **  that 
every  such  company  shall  annually,  within  twenty  days  from  the  first  day  of 
January,  make  a  report  which  shall  be  published  "  in  the  place  **  where  the  busi- 
ness of  the  company  is  carried  on  " **  and  filed  in  the  ofilce  of  the  derk 

of  the  county  where  the  business  of  the  company  shall  be  carried  on."  Nor  is  it 
necessary  to  discuss  with  any  minuteness  the  cases  which  have  given  construction 
to  its  provisions.  They  were  referred  to  with  much  detail  in  Bruce  v.  Platte  80 
N.  Y.  379,  and  result  in  this,  that  when  the  condition  of  the  company  is  such  that 
the  end  and  object  for  which  it  was  formed  are  destroyed,  and  there  is  neither  an 
ability  nor  intention  on  its  part  at  any  time  to  farther  prosecute  its  businesa,  it  is 
no  longer  required  to  make  the  report  mentioned  in  that  section.  In  other  words, 
when  these  events  happen,  it  ceases  to  be  a  company  **  carrying  on  business,'*  and 
the  direction  of  the  statute  has  no  application.  This  proposition  was  presented  to 
the  trial  court  as  ground  for  dismissing  the  complaint,  and  it  was  error  to  disre- 
gard it.     The  request  was  justified  by  the  evidence. 

Although  formed  in  April,  1874,  the  company  seems  at  no  time  to  have  had 
existence,  except  in  contemplation  of  law.  Its  organization  was  avowedly  for 
the  purpose  **  of  carrying  on  a  mining,  smelting  and  metallurgical  business,  to 
accumulate,  conduct  and  supply  water  for  mining  purposes."  Its  capital  was  fixed 
at  $500,000,  but  none  was  paid  in  nor  subscribed.  The  whole  was  transferred  in 
payment  for  mining  property,  smelting-works,  water-works  and  real  estate  once 
owned  by  the  '*  Ingot  Mining  Company,"  but  it  became  extinct  and  was  at  this 
time  in  the  iiands  of  one  Jones.  He  received  the  entire  stock  of  'the  new  com- 
pany and  deeded  those  things  to  it  The  plaintiff  and  his  son  were  active  pro- 
jectors of  the  enterprise ;  one  or  the  other,  as  evidence  might  be  credited,  receiving 
under  previous  arrangement  a  large  amount  of  first  mortgage  bonds  of  the  new 
company  for  services  in  getting  together,  as  one  testified,  *'five  or  six  reputable 
and  respectable  gentlemen  who  would  file  a  certificate  of  incorporation. ''  This 
was  done  by  the  plaintiff  and  others  on  the  18th  of  April,  1874,  and  on  the  20th  of 
that  month  the  plaintiff  was  chosen  president.  His  salary  was  fixed  at  $3,000 
per  annum.  On  the  23d  of  May  the  trustees  resolved  to  issue  the  bonds  already 
referred  to,  secured  by  a  first  mortgage  on  the  entire  property  of  the  company, 
for  the  purpose  above  mentioned.  The  plaintiff,  as  president,  executed  the  bonds 
and  mortgage,  and  on  the  3d  of  June  the  trustees  resolved  to  purchase  of  Jones 
$100,000  of  the  company's  stock,  and  pay  therefor  $100,000  of  the  first  mortgage 
bonds  just  referred  to.  This  transaction  was  completed,  and  of  these  bon<£, 
thirteen,  amounting  to  $6,500,  came  to  the  plaintiff  and  form  part  of  his  cause  of 
action.  The  company  received  no  money  for  them.  He  continued  president  for  six 
months.  During  that  time  the  property  was  not  worked,  but,  as  he  says,  **  efforts 
were  made  to  secure  a  superintendent."  On  the  17th  of  July,  1874,  a  consulting 
engineer  was  employed  to  ascertain  and  report  what  was  the  best  course  to  pursue 
in  developing  the  property.  On  the  20th  of  October,  1874,  at  a  meeting  of  the 
trustees  it  was  stated  that  immediate  action  was  required  to  protect  the  property 
of  the  company,   and  pay  expenses  already  contracted  on  that  account;  that 
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^,000  would  be  sufficient  for  that  purpose,  and  that  could  be  had  on  pledge  of 
the  company  bonds,  as  collateral  to  a  loan,  at  ten  per  cent  per  annum.  The 
secretary  tendered  his  resignation  and  asked  that  in  providing  funds,  enough  be 
raised  to  pay  his  salary,  then  amounting  to  $600,  and  his  bill  of  $50  for  services 
in  organizing  the  company.  The  loan  was  authorized,  '*the  proceeds  to  be 
applied  to  protecting  the  property  of  the  company,  in  redeeming  property  already 
pledged,  and  payment  oi  expenses  incurred.''  The  plaintiff  then  resigned  as 
president;  so  did  Bissell,  one  of  the  trustees,  but  all  the  resigmttions  were  laid 
upon  the  table,  and  both  president  and  secretary  announced,  that  for  any  further 
services  rendered,  they  should  make  no  charge  for  salary,  and  althouffh  only 
$1,500  was  owing  to  the  plaintiff,  the  company  gave  to  him  and  he  received  bonds 
to  the  amount  of  $3,000  m  payment,  but  of  $150,000  before  authorized.  These 
constitute  the  other  part  of  those  set  out  in  the  complaint. 

The  defendant  came  into  the  board  of  trustees  in  October,  1874.  Proceedings 
were  begun  for  the  foreclosure  of  the  mortgage  given  to  secure  the  $150,000  of 
bonds  —  precisely  when  does  not  appear,  but  they  were  consummated  by  a  decree 
so  that  the  mortgaged  premises  were  advertised  to  be  sold  December  29,  1875, 
and  after  adjournment,  actually  sold  in  February,  1876.  There  is  testimony  from 
Camagham,  who  succeed  Eirkland  as  president,  that  *^  the  company  incurred  no 
debts  after  November  1,  1875;  they  did  no  business  after  November,  1875,  every 
thing  that  was  done  by  the  company  or  in  connection  with  it  after  about  the  mid- 
dle of  January,  1875,  was  in  connection  with  the  foreclosure  proceedings  that  had 
been  begun  about  that  time,  and  after  that,  all  that  was  done  was  to  foreclose  that 
mortgage  and  sell  out  the  property  of  the  company." 

In  November,  1875,  the  salaries  ceased,  and*  after  that  time  at  any  rate  no  meet- 
ing of  the  trustees  was  held,  nor  any  business  transacted. 

Not  only  was  there  no  evidence  that  any  other  than  formal  acts  Were  performed 
by  the  company  in  furtherance  of  the  objects  of  its  organization,  but  it  was  proven 
without  contradiction,  **  that  it  never  got  into  business,"  "that  it  never  conducted 
or  carried  on  a  mining,  smelting  or  metallurgical  business,  or  that  of  accumulating, 
storing  or  conducting  a  supply  of  water  for  mining  purposes."  In  short  **  that 
it  never  performed  any  part  of  the  business  for  which  it  was  incorporated."  The 
bonds  were  not  negotiated,  and  even  the  preliminary  work  of  examination  of  the 
property  by  the  consulting  engineer,  and  ''assessment  work,"  that  is  work  done 
on  tne  daim  to  protect  the  title,  ceased  in  the  early  part  of  1875.  "  It  never  dug 
out  any  ore  with  a  view  to  smelting."  The  last  of  any  kind  was  in  June,  1875. 
There  was  at  no  time  a  superintendent. 

Under  these  circumstances  we  think  no  report  in  1876  was  required  from  the 
company.  It  never  had  the  material  capacity  to  do  business.  Even  its  effort  to 
acquire  it  ceased,  and  its  intention  to  do  so  was  given  up  in  1875. 

The  statute  invoked  by  the  plaintiff  has  often  been  declared  to  be  highly  penal 
and  not  to  be  extended  by  construction.  We  think  the  case  made  by  him  comes 
neither  within  its  phraseology  nor  its  intent.  It  follows  that  the  plaintiff  must 
fail  on  his  appeal,  and  the  defendant  succeed. 

The  judgment  of  the  court  below  is  therefore  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 


N.  Y.,  L.  E.  &  W.  R.  R.  Co.  v.  N.  Y.,  L.  &  W,  R  R.  Co. 

June  16,  1885. 

Appkals  —  Ordcr  or  Railroad  Oommissionirs  not  Appbalablb. 

An  appeal  to  this  coart  does  not  lie  to  review  questions  of  fact  passed  upon  by  oommis- 
•ionera  appointed  under  the  General  Railroad  Law. 

D,  (7.  Eobin^n^  for  appellant.    /.  McQuire^  for  respondent. 

Rapallo,  J.  This  application  was  made  under  section  22  of  the  General  Rail- 
road Laws.  Commissioners  were  appointed  by  the  supreme  court  to  examine  the 
route  originally  located  by  the  respondent  and  the  change  proposed  by  the 
appellant.    This  change,  so  far  as  it  related  to  the  route,  was  very  slight,  and  the 
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main  object  of  the  application  seems  to  have  been  to  change  the  manner  of  croo- 
ing  the  appellant's  road,  from  a  grade  to  an  over-crossing.  The  commissioners^ 
after  taking  testimony  and  personally  inspecting  the  location  of  the  route  pro- 
posed by  the  respondent  and  the  submitted  route  proposed  by  the  appellant, 
reported  in  favor  of  retaining  the  route  originally  located,  assigning  as  the 
reason  for  their  conclusion  that  an  overhead  crossing  was  quite  as  practicable  by 
one  route  as  the  other,  and  that  there  was  nothing  in  the  testimony  bearing  upon 
that  question,  which  gave  to  the  alternate  route  any  advantage  over  that  origin- 
ally located. 

From  this  decision  of  the  commissioners,  the  appellant  appealed  to  the  gen- 
eral term  where  it  was  affirmed,  and  from  that  order  of  affirmance  the  present 
appeal  is  taken. 

We  think  the  question  involved  was  one  of  fact;  and,  independently  of  the 
general  question  of  the  appealability  to  this  court  of  orders  in  proceedings  of 
this  description,  imder  the  General  Railroad  Law,  it  is  very  certain  that  such  an 
appeal  does  not  lie  to  review  questions  of  fact  passed  upon  by  the  commissionerB 
after  hearing  testimony  and  personally  inspectmg  the  locus  in  quo. 

The  question  whether  the  crossing  of  appellant's  road  should  be  at  or  over 
grade  was  determinable  under  subdivision  6  of  section  28,  and  should  be  brought 
under  that  section. 

The  appeal  should  be  dismissed. 

All  concur. 


People,  etc.,  ex  reL     Cayuga  Nation  of  Indians  residing  in  Canada.  «.  Com- 

MISSIONERS   OF  THE  LaND   OfFICE.'*' 

June  2,  1885. 

Cbrtiorari  —  CoMMiasiONBRS  OF  Land  Officb  —  Indian  Tbbatibs  —  Claims  of  NoN-BBsiDsn 
Indians  to  Shabb  in  Annuities. 

The  commissioners  of  the  land  office  do  not  oonstitate  a  court,  and  hare  no  power  to 
declare  a  debt  against  the  State.  Neither  can  they  annul  or  vary  existing  treaties  betveen 
the  State  and  Indian  tribes.  The  action  of  the  commissioners  is  legislative ;  their  powers 
and  duties  are  to  propose  and  institute  measures  which  must  be  approved  hj  the  goremor 
to  be  of  any  force  or  effect. 

Under  the  laws  of  this  State  and  its  treaties  with  Indian  nations,  that  portion  of  the 
Cayuga  nation  of  Indians  residing  in  Canada  has  no  claim  upon  any  part  of  the  annoitiet 
payable  by  the  State  to  the  various  Indian  tribes.  To  entitle  any  Indian  tribe  or  portion  of 
a  tribe  to  a  standing  before  the  commissioners  in  reference  to  sharing  in  the  annuitifls, 
th^y  must  be  recognized  as  such  by  the  laws  of  this  State. 

Mr,  Strong,  for  respondents.    Mr,  O^Brien,  attorney-general,  for  appellant 

DA2nw)BTH,  J.  We  think  this  appeal  was  weU  taken.  The  office  of  the  writ 
of  certiorari  is  to  correct  errors  of  mferior  tribunals  when,  exercising  judicial 
powers,  but  it  does  not  lie  to  review  their  determination  upon  a  matter  either 
submitted  by  statute  for  their  discretion,  or  which  is  legislative  in  character 
rather  than  judicial,  or  concerning  which  their  decision  is  not  final.  Nor  can  it 
issue  except  upon  the  application  of  a  person  aggrieved  by  the  determination  to 
be  reviewed.  Upon  these  points  the  law  has  been  well  settled  by  numerois 
decisions  of  the  courts,  and  it  is  now  in  substance  so  declared  by  statute.  Code  of 
Civil  Procedure,  art.  7,  chap.  16,  title  2. 

First.  The  board  of  commissioners  of  the  land  office  is  not  a  court.  It  is 
composed  of  certain  State  officers  declared  by  statute  (1  R.  8.  118V  to  be,  "by 
right  of  office,"  commissioners  of  the  land  office,  '*  and  as  such  are  classed  among 
administrative  officers."  Id.  They  are  to  care  for  and  superintend  the  lands  of 
the  State,  and  execute  such  other  duties  as  may  be  prescribed  by  law.  IRS. 
197;  Const.,  art.  6,  §  5.  In  1839  (Laws  of  1839,  chap.  63,  §  1)  they  were  author- 
ized to  direct  payment,  in  their  discretion,  to  the  Oneida  tribe  of  Indians,  "or 
any  part  of  them  recognized  as  such  party  by  the  laws  of  this  State, "  of  certam 
moneys.  • 

Second.  *•  To  direct  the  payment  to  them,  or  any  party  or  portion  of  them,  of 
the  principal  of  the  annuities  or  such  portion  thereof  as  the  commissioners  may 

*  See  an<<,  81. 
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from  time  to  time  deem  proper,  remaining  under  the  control  of  this  State,  for  the 
benefit  of  said  Indians  or  any  party  or  portion  of  them." 

Third.  *»*♦»*♦ 

Fourth,  "  To  make  such  treaties,  contracts  and  arrangements  with  the  said  In- 
dians, or  any  party  or  portion  of  them,  in  relation  to  the  lands  of  the  said  Indians 
in  this  State,  or  any  moneys  belonging  to  them  under  the  control  of  this  State, 
as  the  said  commissioners  of  the  land  office,  or  a  majority  of  them,  may  deem  just 
and  proper." 

Fifth,  "  To  hear  and  determine  all  questions  which  may  arise  in  relation  to  any 
moneys  under  the  control  of  this  State,  belonging  to  said  Indians,  or  any  party 
or  portion  of  them,  and  all  questions  which  may  arise  between  the  various  parties 
of  the  said  Indians,  in  relation  to  any  of  their  land^in  this  State,  or  the  avails 
thereof." 

Subsequent  sections  declare  that  no  act  of  the  commissioners  done  under  or  by 
virtue  of  the  first  section,  *  *  shall  have  any  force  or  effect  until  the  same  shall  be 
approved  by  the  governor  of  this  State,"  but  when  approved  by  him  "  shall  have 
the  same  force  and  effect  as  an  act  of  the  legislature  upon  the  parties  concerned 
therein." 

This  was  followed  in  1841  by  "  An  act  in  relation  to  certain  tribes  of  Indians  " 
(Laws  of  1841,  chap.  234).  Upon  this  alone  the  learned  counsel  for  the  respond- 
ents relies  as  not  only  conferring  jurisdiction  upon  the  commissioners  of  the  land  of- 
fice to  entertain  the  claim  submitted  by  him,  and  giving  the  respondents  a  standing 
before  the  commissioners,  but  as  so  qualifying  their  determination  as  to  render  it 
the  subject  of  review  by  a  judicial  tribunal.  By  the  first  section  the  commis- 
sioners are  authorized  '*  to  direct  the  payment  in  their  discretion  to  the  Caugh- 
nawaga  and  St.  Regis  tribes,  representing  the  Seven  Nations  of  Canada  Indians, 
or  any  part  or  portion  of  them,  of  the  principal  of  the  annuities,  or  such  portion 
thereof  as  the  said  commissioners  may  from  time  to  time  deem  proper,  remaining 
under  the  control  of  this  State,  for  the  benefit  of  said  Indians  or  any  part  or  por- 
tion of  them."  (2.)  To  make  certain  payments  of  annuities  to  the  Brothertown 
tribe  of  Indians.  (3.)  To  direct  the  payment  of  the  principal  of  the  annuity  due 
to  the  Cayuga  chief ,  Fish  Carrier.  (4.)  **To  hear  and  determine  all  questions 
which  may  arise  in  relation  to  moneys  under  the  control  of  this  State  belonging 
to  any  Indian  tribe  or  nation,  or  individual  Indian,  or  his  descendants,  or  any  part 
or  portion  of  them,  and  all  questions  which  may  arise  between  the  various  parties 
of  such  tribe  or  nation  in  relation  to  any  of  their  lands  in  this  State  or  the  avails 
thereof."  (5.)  **  To  make  such  treaties,  contracts  and  arrangemerits  with  any  tribe 
or  nation  of  Indians,  or  with  any  paHy  or  portion  of  thenij  or  with  any  individual 
Indian  or  Indiana  who  have  any  claim  upon  any  lands  in  this  State,  or  any  moneys 
Idonging  to  them  under  the  control  of  this  State,  or  for  the  purchase  of  any  portion 
of  such  lands  as  the^said  commissioners  may  deem  just  and  proper,  or  in  relation 
to  the  expenses  of  laying  out  and  keeping  in  repair  any  public  road  passing 
through  any  portion  of  the  lands  occupied  by  said  Indians." 

All  the  foregoing  provisions  are  contained  in  the  first  section  of  the  statute,  and 
it  is  declared  that  **  no  act  of  the  commissioners  of  the  land  office,"  **  done  under 
or  by  virtue  of  "  it,  **  shall  have  any  force  or  effect  imtil  the  same  shall  be  approved 
by  the  governor." 

In  IsSo  (Laws  of  1850,  chap.  87,  §  7)  it  was  enacted  that  ''the  commissioners  of 
the  land  office  shall  report  annually  to  the  legislature  all  their  proceedings  under 
that  act,  and  all  other  acts  which  confer  upon  them  powers  in  reference  to  Indian 
affairs." 

These  provisions  seem  to  continue  the  general  policy  of  the  law  which,  in  1783 
(Laws  6th  session,  p.  290),  vested  in  three  commissioners  power  to  superintend  and 
conduct  the  affairs  of  the  Indians,  but  whose  acts  were  to  be  submitted  to  the 
legislature  for  confirmation  before  they  could  become  valid,  and  in  1784  (Laws  of 
7th  session,  p.  27)  authorized  the  governor  and  the  three  commissioners  to  enter 
into  such  compacts  and  agreements  with  the  Indians  within  the  State  as  might  be 
for  the  interest  of  the  public.  These  statutes  relate  to  the  same  subject,  to  the  same 
class  of  persons  and  transactions ;  they  are,  therefore,  in  pari  materia,  andaltliough 
made  at  different  times  and  not  referring  to  each  other,  must  be  taken  and  con- 
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«trued  together  as  forming  one  system  and  as  explanatory  of  each  other,  for  it  k 
to  be  implied  that  they  are  intended  to  be  harmonious  and  consistent.  &x  t. 
LoxdaU,  1  Burrows,  445;  Smith  v.  People^  47  N.  Y.  330.  It  is  obvious  that 
the  only  part  of  the  statute  of  1841  which  gives  any  color  of  support  to  the  peti- 
tioner's contention  is  subdivision  4  of  section  1,  supra.  The  relators  are  described 
as  *^  that  portion  of  the  Cayuga  nation  of  Indians  residing  in  Canada.*'  The  com- 
missioners may  deal  with  a  part,  or  portion,  or  party  of  a  nation  of  Indians  in  re- 
spect to  certain  matters  (Laws  of  1841,  §  1,  supra)^  but  the  relators  are  in  error  in 
supposing  that  they  are  such  part  or  portion  within  the  meaning  or  intent  of  the 
statute. 

The  act  of  1889  (§  1,  sub.  1,  supra)  shows  the  contrary.  There,  as  we  have 
seen,  the  commissioners  ai;^  directed  to  pay  certain  money  to  a  certain  *' tribe  of 
Indians,  or  any  party  of  them,  recognized  as  such  party  by  the  laws  of  this  State** 
The  plirase  *'  any  party  or  portion  *'  is  repeated  in  subsequent  subdivisions  of  iht 
same  section,  and  in  all  cases  it  is  to  be  construed  as  so  limited  or  explained. 
The  same  phrase  is  carried  into  the  act  of  1841,  which  confers,  in  substantially 
the  same  language,  power  upon  the  commissioners  to  direct  the  payment  of  money 
to,  and  transact  the  same  affairs  with  other  tribes  of  Indians.  The  later  act  is  to 
be  construed  in  light  of  the  earlier,  and  so  construed  requires  **the  parf  or 
**  portion  "or  **  party  "  who  comes  to  the  commissioners  to  be  a  part,  portion  or 
party  of  Indians  **  recognized  as  such  by  the  laws  of  this  State.*'  There  are  parts 
or  portions  of  the  Cayuga  nation  so  recognized,  but  the  relators  are  not.  The 
treaties  of  1789,  1790  and  1795  were  with  the  nation  of  Indians  called  the  Cavngaa 
So  was  the  treaty  of  1829,  although  the  Cayugas  were  described  as  residing  ai 
Sandusky  in  the  State  of  Ohio.  The  treaty  of  1831  described  one  portion  of  the 
Cayuga  nation  as  residing  at  Sandusky,  and  another  portion  as  residing  on  the 
Seneca  reservation  near  Buffalo,  and  the  annuities  agreed  upon  in  1789  and  1795 
were  then  to  be  in  the  future  divided  between  them  in  certain  proportions.  The 
treaties  of  May  and  July,  1846,  are  described  as  being  between  '*  that  porti(Mi  of 
the  tribe  or  nation  of  Indians  called  the  Cayuga  Indians,  residing  in  the  w^tera 
part  of  the  State  of  New  York,  of  one  part,  and  the  State  of  New  York  of  the 
other.  The  commissioners  acted  for  the  State,  and  referred  to  the  act  of  1841, 
§  1,  sub.  5,  as  authorizing  them  to  do  so. 

In  various  statutes  also  (Laws  of  1848,  chap.  133;  Laws  of  1849,  chap.  855; 
Laws  of  1878,  chap.  760)  the  two  portions  have  been  recognized  as  distinct  bodies, 
but  together  constituting  the  Cayuga  nation. 

The  relators  seem  unknown  to  tne  State,  and  I  do  not  find  that  they  have  in 
any  manner  or  at  any  time  been  recognized  as  a  **part*'  or  "portion  "  of  the 
Cayuga  nation  of  Indians.  If  this  is  so  they  had  no  standing  before  the  com- 
missioners of  the  land  office. 

Second,  The  action  of  the  commissioners  in  the  premises.was  entirely  leg^slt- 
tive.  Both  the  act  of  1889  and  that  of  1841  (supra)  declare  that  no  act  by  virtue 
of  the  section  invoked  by  the  respondent  shall  have  any  effect  until  approved  by 
the  governor,  and  the  act  of  1889  declares  that  the  proceedings  of  the  commift- 
sioners,  when  approved  by  him,  shall  have  the  same  force  and  effect  as  an  act  of 
the  legislature  upon  the  parties  concerned  therein. 

It  follows  that  the  power  and  duty  of  the  commissioners  is  to  propose  or  ini- 
tiate a  measure,  but  not  to  consummate  it;  that  the  concurrence  of  the  governor  is 
necessary  to  complete  it,  and  that  they  together  make  a  law,  but  do  not  construe 
it.  They  have  no  judicial  functions^  and  while  they  determine  or  answer  ques- 
tions, it  is  by  giving  relief  and  enacting  what  shall  be,  and  not  by  determining 
what  from  existing  relations  or  laws  ought  to  be. 

Third,  But  if  these  propositions  are  not  correct  it  cannot  be  doubted  that  at  the 
time  the  petition  of  the  relators  was  presented  to  the  commissioners,  there  were 
in  full  force  and  virtue  treaties  executed  in  such  manner  as  to  bind  the  State, 
regulating  and  providing  for  the  complete  distribution  of  all  the  annuities  to  be- 
come due  the  Cayuga  nation,  made  by  parties  recognized  by  the  State  as  author- 
ized to  act.  The  commissioners  had  no  power  to  inquire  into  the  validity  or  pro- 
priety of  these  treaties.  They  might  order  a  new  distribution.  That  would 
not  be  a  judicial  determination,  but  a  resolution  or  a  contract,  of  no  force  until 
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approved  by  the  governor.  No  court  could  require  it  to  be  made,  nor  review 
the  discretion  which  refused  to  make  it.  It  is  the  governor  who  can  approve 
or  withhold  his  approval.  If  he  approves,  the  proce^ings  of  the  commissioners 
have  the  force  and  effect  of  an  act  of  the  legislature.  They  are  therefore  cre- 
ative or  le^^lative,  not  judicial.  The  learned  counsel  for  the  respondent  is  in 
error  in  supposing  that  the  board  have  power  to  carry  out  their  own  decisions 
as  to  divisions  of  Indian  moneys  under  control  of  the  State.  The  statutes  re- 
ferred to  are  otherwise. 

It  is  obvious  that  the  last  sub-division,  the  fifth,  is  of  no  moment  in  the  discus- 
sion, for  first,  no  treaty,  contract,  or  arrangement  was  asked  for;  and  second,  if 
it  had  been  asked  for,  its  making  and  terms  would  depend  altogether  upon  the 
disposition  or  opinion  of  the  commissioners.  The  power  to  act  to  these  ends  is  a 
delegated  power.  Under  it  the  commissioners  represent  the  legislature,  but  like 
it  they  can  effect  nothing  without  the  co-operation  of  the  executive.  It  should 
not  be  overlooked  that  the  statute  does  not  give  the  commissioners  any  power  to 
direct  payment  of  annuities  as  such,  nor  any  control  over  them.  Such  power  was 
^ven  by  the  act  of  1839,  in  case  of  the  Oneida  Indians.  It  is  not  included  in 
the  act  of  1841.  Nor  does  that  authorize  any  act  by  them  in  relation  to  the  in- 
debtedness of  the  State,  or  its  payment. 

The  relators  claim  nothing  under  the  treaty  of  1807.  That  was  a  cash  transac- 
tion. Under  the  treaties  of  1789  and  1795,  **The  Cayuga  nation  of  Indians  be- 
came entitled  to  receive  annually  $2,300  through  the  hands  of  the  agent  of  the 
United  States  at  Canandaigua  until  1829,  when\by  a  treaty  between  the  chiefs  or 
sachems  of  that  nation,  residing  at  Sandusky,  on  one  side,  and  the  governor  of 
this  State  on  the  other,  it  was  provided  that  the  money  should  thereafter  be  paid 
upon  the  draft  or  bill  of  exchange  to  be  drawn  by  at  least  four  of  the  principal 
chiefs  of  said  nation  "  upon  the  agent  of  Indian  affairs  residing  at  Albany,  and  it 
was  thereby  recited  that  **  the  said  Cayuga  nation  of  Indians  released  the  State  of 
New  York  from  payment  in  manner  before  provided  for.-* 

In  1831,  at  a  treaty  held  at  Albany  between  the  governor  of  the  State,  Enos  T. 
Throop,  and  the  chiefs  or  sachems  of  the  same  tribe  or  nation  of  Indians  residing 
at  Sandusky  and  on  the  Seneca  reservation  near  Buffalo,  after  reciting  the  argu- 
ments made  for  payment  in  1829,  the  intention  of  the  Cayugas  at  Sandusky  to  go 
west  of  the  Mississippi,  and  a  treaty  at  Buffalo  on  the  8th  of  September,  1831,  l>e- 
tween  * '  Tall  Chief  "  and  others  representing  those  about  to  move  beyond  the 
Hissisaippi  river,  and  **  Jack  Wheelbarrow  "  and  others  on  the  part  of  those  of 
the  Cayuga  nation  residing  on  the  Seneca  reservation,  by  which  the  gross  annui- 
ties of  $2,300  were  divided  between  them  in  the  proportion  of  $1,700  to  the 
former,  and  $600  to  the  latter,  it  was  agreed  by  Governor  Throop  that  the  moneys 
should  be  thereafter  annually  so  paid  on  draft  on  each,  signed  by  lour  of  the  princi- 
pal chiefs  of  each  of  these  two  portions  of  Indians,  specifying  the  treaties  of  1789, 
and  of  July  27,  1795,  as  those  under  which  the  annuities  were  payable,  and  it  was 
stipulated  that  the  ^*  said  Cayuga  Nation  of  Indians  do  hereby  forever  release  and 
discharge  the  people  of  the  State  of  New  York  from  the  payment  of  the  moneys 
payable  by  the  said  treaties,  in  the  manner  prescribed  by  said  treaty  of  1829. 

In  1807  and  1810,  a  portion  of  the  Cayugas  who  up  to  that  time  had  shared  in 
the  distribution  of  the  moneys,  and  included,  it  is  said,  more  than  three-fourths  of 
the  then  nation/'  left  the  United  States  and  moved  over  to  Canada,  taking  up 
their  residence  in  that  country,  and  have  remained  there  ever  since. 

The  legislature  upon  different  occasions  acted  in  the  matter.  In  1848  (chap. 
122),  they  directed  a  census  of  the  Cayuga  Indians  to  be  procured,  and  upon  it 
that  the  annuities  be  apportioned  between  those  of  said  nation  residing  in  New 
York  and  those  residing  west  of  the  Mississippi  river  according  to  their  represen- 
tative numbers.  Whatever  may  have  been  the  eause  it  is  a  fact  that  from  the 
time  of  that  removal  (1809  or  1810)  to  1849,  and  in  face  of  these  various  treaties, 
no  application  was  made  by  the  Cayugas  in  Canada  for  any  part  of  the  annuities, 
but  m  that  year  (1849)  they  prayed  the  legislature  for  the  payment  to  them  of  a 
portion  of  the  annuities. 

The  petition  was  referred  by  the  assembly  to  the  commissioners  of  the  land 
office,  with  a  request  for  information  as  to  existing  treaties  or  contracts  between 
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the  State  and  the  Cayuga  Nation  of  Indians,  and  for  information  as  to  whether 
any  existing  contract  made  it  obligatory  upon  the  State  to  pay  *^  any  portion  of 
such  annuities  to  any  party,  band  or  individual  of  the  Cayugas  residing  without 
the  jurisdiction  of  the  United  States."  They  reported  accordingly,  and  *'  sug- 
gested action  on  the  part  of  the  legislature  favorable  to  an  apportionment  of  the 
annuities  between  the  New  York  and  Canadian  Cayugas,"  but  beyond  a  reference 
to  a  committee  no  further  action  was  taken.  In  that  year,  however,  the  legisla- 
ture repealed  the  act  of  1848,  and  '*in  relation  to  the  Cayuga  Indian  annuity,** 
enacted  that  of  the  annuity  granted  by  treaties  of  1789  and  1795,  and  apportioned 
to  the  Cayugas  of  Sandusky  by  the  treaty  of  1831,  $600  should  be  used  to  ascer- 
tain the  number  of  the  Cayugas  who  went  west,  and  provide  for  their  return  to 
this  State,  and  referred  the  application  of  that  portion  of  the  Cayugas  who  reside 
in  New  York  for  a  portion  of  the  annuity  '*  to  tne  commissioners  of  the  land  office, 
with  the  powers  granted  to  them  in  such  cases  by  the  act  of  May  25,  1841 
(chap.  234,  mpra)^  and  that  they  report  their  proceedings  under  this  act 
to  the  legislature."  They  did  so  on  the  I2th  of  March,  1850.  After  refer- 
ring to  the  treaty  of  1795,  by  which  the  annuities  were  provided  for,  they 
state  that  after  the  war  of  1812,  no  part  was  paid  to  the  Canadian 
Cayugas ;  that  upon  application  by  them  for  their  ratable  share,  it  was  opxx>sed 
by  the  Cayugas  residing  in  this  State,  each  party  appearing  by  counsel.  That 
at  this  meeting  aged  chiefs  were  present  and  evidence  received,  and  the  com- 
missioners framed  the  resolution  which  they  report.  It  apportions  the  whole 
annuity  to  the  New  York  and  Sandusky  Indians,  thus  in  effect  denying  the 
application  of  the  Canadian  Indians.  Among  the  facts  stated  in  their  report 
are  those  showing  that  before  1812,  the  tribe,  in  common  with  others  of  the  six 
nations,  owned  lands  and  property  both  in  Canada  and  in  New  York;  that  at 
that  time  at  a  council  at  which  the  various  tribes,  including  the  Cayugas,  were 
present,  it  was  finally  determined  that  each  nation  and  part  of  nation,  as  divided 
by  the  place  of  residence,  might  engage  in  that  war  upon  its  own  responsibility, 
and  it  was  mutually  agreed  that  thereafter  they  should  no  longer  participate  in 
the  annuities  or  emoluments  flowing  from  the  governments  they  were  to 
oppose,  **but  each  division  take  the  whole  from  the  government  to  which  it  is 
allied.''  '*In  other  words,''  it  is  said,  **that  all  property  and  interest  on  the 
British  side  should  belong  to  the  British  Indians,  while  that  on  the  American 
side  should  be  the  sole  property  of  the  American  Indians ;  that  it  has  continued 
to  be  so  from  that  time  to  this ;  that  the  permanence  of  the  division  was  insisted 
upon  by  the  Indians  in  Canada  as  late  as  1840,  when  the  American  Cayugas  pro- 
posed to  move  to  Canada  and  have  a  re-union  of  the  nation  and  a  common 
property. 

In  1882,  the  Canada  Ca3ruga8,  through  counsel,  again  applied  to  the  legislature 
for  practically  the  same  relief  as  that  now  asked,  and  were  again  denied.  The 
petitioners  now  claim  that  the  State  is  indebted  to  them  for  the  amount  of  their 
share  of  the  annuity  which  became  due  on  the  1st  of  June,  1884,  and  that  to 
become  due  thereafter  forever,  under  the  treaties  of  1789,  1795,  and  it  is  a 
declaration  upon  that  which  they  ask.  The  statute  relates  to  moneys  under  the 
control  of  the  State,  and  concerning  which  questions  may  arise.  By  treaty  of 
1881,  recognized  by  the  legislature  (Laws  of  1849,  chap.  355),  the  disposition  of 
the  annuities  between  the  Indians  at  Sandusky  and  those  of  New  York  was 
determined.  The  question  is,  therefore,  with  the  legislature  and  not  the  commis- 
sioners. There  is  no  question  here,  between  portions  of  the  tribe,  or  Cayaga 
nation.  The  petitioners  seek  to  establish  a  debt  against  the  State.  .  The  commis- 
sioners cannot  declare  one.  The  substantial,  although  not  the  formal,  claim  of 
the  respondent  is  upon  subdivision  5  (mpra)  of  the  act  of  1841,  but  the  com- 
missioners cannot  rescind  a  treaty  already  made,  nor  interfere  with  an  arrange- 
ment which  the  State  has  perfected.  If  they  could,  however,  it  would  be  for 
the  purpose  of  substituting  such  other  as  they  might  *'  deem  proper,"  thus  per- 
forming^ a  legislative  or  ministerial  act.  The  State  acted  by  its  legislature.  No 
power  to  annul  or  vary  the  existing  treaty  was  delegated  to  the  comnussioners. 
Until  the  State  etherwise  directs,  it  must  stand. 

The  argument  of  the  learned  counsel  for  the  respondent  has  been  extended. 


Digitized  by  LjOOQ  IC 


Me.]  Smith  v.  McGlinchy.  289 

It  has  touched  many  questions  of  expediency  and  general  equity.     They  may 

Sroperly  be  addressed  to  the  le^slature.    It  may  no  doubt  deal  with  foreign  or 
omestic  Indians  according  to  its  sense  of  right  and  moral  duty.    As  the  case 
now  stands  it  discloses  no  legal  error  on  the  part  of  the  appellants. 

The  order  of  the  general  term  should,  therefore,  be  reversed,  and  the  certiorari 
quashed. 

RuGiBR,  C.  J.,  and  MiUiBR,  J.,  concur;  Eabl,  J.,  concurs  in  result;  Finch, 
J.,  dissents;  Rapallo  and  Andrews,  JJ.,  not  voting. 


SUPREME  J V DIG! AL  COURT  OF  MAINE. 


Pbrkins  '0.  Aldrich. 

January  28,  1885. 
Dbbd  —  Rbsbbvation. 

When  a  deed  of  land  reserves  a  boilding  standing  upon  it  '*  and  one  rod  of  land  equal 
distance  around  it,''  the  lines  of  the  lot  reserved  correspond  with  the  lines  of  the  building, 
and  if  that  be  rectangular  the  lot  will  be  rectangular. 

Qeorge  C.  dk  Charles  E.  Wing  for  plaintiff.     Swoage  dk  OaJcea,  for  defendant. 

Walton,  J.  A  grant  of  land  contained  this  exception :  "  Excepting  the  Free 
Chapel  and  one  rod  of  land  equal  distance  around  it,^* 

The  only  question  is  in  relation  to  the  exterior  lines  of  the  land  excepted. 
The  plaintiff  claims  that  the  comers  of  the  lot  must  be  rounded,  so  that  no  por- 
tion of  the  land  reserved  shall  be  more  than  one  rod  distant  from  the  chapel. 
The  defendant  contends  that  the  language  of  the  deed,  when  applied  to  the 
subject-matter  of  the  exception,  and  fairly  interpreted,  according  to  the  manifest 
intention  of  the  parties,  reserved  a  piece  of  land  in  form  like  the  chapel ;  that  is, 
hounded  on  its  four  sides  by  straight  lines,  and  having  angles  at  its  comers 
corresponding  to  the  angles  of  the  building;  and  the  judge  presiding  at  the 
trial  so  ruled.  We  think  the  ruling  was  correct.  Of  course  a  building  lot  with 
rounded  comers  may  be  reserved  or  conveyed.  But  such  lots  are  not  common. 
And  when,  as  in  this  case,  the  lines  are  to  be  run  at  a  certain  distance  from  a 
rectangular  building  like  an  ordinary  church  or  school-house,  and  there  is  nothing 
in  the  deed  or  the  situation  of  the  land  to  indicate  the  contrary,  we  think  it  is 
fair  to  presume  that  the  parties  intended  that  the  extefior  lines  should  be  mn  so 
as  to  correspond  with  the  lines  of  the  building,  although  by  so  doing  small  por- 
tions of  land  in  the  angles  at  the  extreme  comers  of  the  lot  may  be  more  tnan 
the  distance  named  from  the  building.  We  cannot  resist  the  conviction  that  such 
was  the  intention  of  the  parties  in  this  case. 

Exceptions  overruled. 

Konsuit  confirmed. 

Pbtbrs,  0.  J.,  YiRaiN,  Ltbbbv,  Emsrt  and  Haskbll,  J  J.,  concurred. 


Smith  «.  HcGlinoht. 
March  6,  1885. 

NlGOTlABLB  iMBTBUnNT  —  PrOMISSOBT  NoTK  —  IlLBGAL  CoNBIDBBATION  —  E VIDBNCB. 

The  makers  of  a  negotiable  note  are  competent  witnesses  in  an  action  by  an  indorsee 
wainst  his  immediate  mdorser,  or  in  suits  between  their  personal  representatives,  to  show 
that  the  consideration  for  the  transfer  of  the  note  was  illegal. 

BnotD  dk  Pasony  for  plaintiffs.     John  J.  Perry  and  2>.  A,  MeaJiery  for  defendant. 

Walton,  J.    The  exceptions  must  be  overraled.     The  rule  that  the  parties  to 

a  negotiable  note  are  not  competent  witnesses  to  prove  that  it  was  given  for  an 

ille^  consideration  is  not  applicable  to  suits  between  the  immediate  parties  to 

w  illegal  contract.     It  is  for  the  protection  of  innocent  parties  only.     Thus  in 
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Fox  T.  Whitney^  16  Mass.  118,  in  an  action  between  the  personal  representatiTes 
of  the  parties  to  a  note,  the  court  held  that  a  surety  on  the  note  was  a  competent 
witness  to  prove  the  note  usurious,  because  the  action  was  between  the  peraooal 
representatives  of  the  immediate  parties  to  the  illegal  contract.  And  this  limi- 
tation of  the  rule  was  sanctioned  in  Thayer  v.  (^osamcm,  1  Mete.  41  d,  and  the 
further  limitation  deduced  from  it,  that  the  rule  does  not  apply  when  the  note  is 
not  negotiated  till  after  it  is  overdue ;  the  reason  bein^  that,  inasmuch  as  the  in- 
dorsee of  an  overdue-note  obtains  no  rights  except  su(£  as  were  possessed  by  the 
payee,  and  the  rule  not  being  applicable  to  a  suit  by  the  payee,  it  could  not  be 
applicable  to  a  suit  by  his  indorsee. 

In  this  case,  the  action  is  not  based  upon  the  contract  created  by  the  note  itself. 
It  is  upon  the  contract  created  by  the  negotiation  and  transfer  of  it.  It  is  an 
action  against  an  indorser.  And  the  true  defense  is,  not  that  the  note  was  given 
originally  for  intoxicating  liauors  (although  such  seems  to  have  been  the  fact), 
but  that  it  was  negotiated  and  transferred  to  the  plaintifE^s  testate  for  a  like  iil^^ 
consideration ;  and  it  is  the  latter  illegality,  and  not  the  former,  that  constitutes 
the  true  defense  to  the  action.  And  m  such  an  action,  so  defended,  the  rule  of 
exclusion  does  not  apply.  Consequently,  the  objection  to  the  testimony  of  the 
makers  of  the  note  was  not  well  founded,  and  the  exceptions  must  be  overruled. 

Exceptions  overruled. 

Pbtbbs,  C.  J.,  YiSGiN,  Embby  and  Habkbll,  JJ.,  concurred. 


HODSDON  «.  ElLGOBB. 

Harch  6,  1885. 

TsuPASs— Damaos  bt  Shiip. 

If  the  defendant  admits,  in  an  action  of  tresoass  gwtre  elatteum,  that  his  sheep  were  upon 
the  plaintiff's  land,  the  burden  is  upon  him  to  snow  some  justification  or  excuse ;  and  if  tbe 
«heep  entered  from  tbe  highway,  and  no  justification  or  excuse  is  shown  by  the  defendaot, 
tbe  plaintiff  is  entitled  to  recover  damages. 

Trespass  quare  cUmsum /regit, 

Seward  8,  8teams^  for  plaintiff.     G,  A.  Chapm^  for  defendant 

Walton,  J.  It  bein^  an  admitted  fact,  that  the  defendant's  sheep  were  several 
times  upon  the  plaintiff^s  land  within  the  time  mentioned  in  the  declaration,  tiK 
burden  of  proof  is  upon  the  defendant  to  show  some  justification  or  excuse  f<»- 
their  being  there.  This  he  attempts  to  do  by  evidence  that  they  escaped  from 
his  own  close,  into  the  plaintiffs,  through  a  defective  partition  fence,  which  it 
was  the  duty  of  the  plaintiff  to  maintain.  The  evidence  upon  this  point  is  con- 
flicting, and  it  is  difficult  to  say  on  which  side  it  preponderates.  There  is  no 
doubt  that  the  sheep  sometimes  entered  upon  the  plamtiffs  close  through  tbe 
piece  of  fence  in  question,  but  whether  it  was  the  duty  of  the  plaintiff  or  the 
defendant  to  keep  that  piece  of  fence  in  repair  is  not  so  easily  decided.  And 
we  do  not  find  it  necessary  to  decide  it,  for  we  think  the  evidence  fairly  pre- 
ponderates in  favor  of  the  proposition  that  one  or  more  times  the  sheep  entered 
upon  tbe  plaintiff's  premises  from  the  highway,  and  for  these  entries  no  justi- 
fication or  excuse  is  shown.  True  it  may  be,  as  contended  by  the  defendants 
counsel,  that  in  these  instances  the  sheep  first  entered  upon  the  plaintiffs  close 
through  tlie  piece  of  fence  in  dispute,  and  then  strayed  from  there  into  the  high- 
way, and  then  back  into  the  plaintiffs  close,  so  that,  if  it  was  the  duty  of  jthe 
plaintiff  to  keep  this  piece  of  fence  in  repair,  it  was  his  fault  that  they  were  in 
the  highway.  But  of  this  we  are  not  satisfied.  We  think  the  evidence  fairly 
preponderates  in  favor  of  the  proposition,  that  the  sheep  were  first  in  the  highway, 
through  tiie  defendant's  fault,  and  then  entered  upon  the  plaintiffs  close  from 
the  highway ;  and,  for  such  an  entry,  as  already  stated,  there  seems  to  be  no  justi- 
fication or  excuse.  Our  conclusion  therefore  is,  that  the  action  is  maintained,  and 
that  the  plaintiff  is  entitled  to  recover  some  damages. 

Judgment  for  plaintiff  for  $10  damages. 

PsTBBS,  0.  J.,  Walton,  Virgin,  Libbby,  Emery  and  Haskell,  JJ.,  concurred. 
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Fryb  «.  Crockett. 

March  6,  1885. 

ExBovTOR — Statutort  Bond  —  Acnow  against  Susbtt. 

Where  the  bond  of  an  executor  fails  to  reqnire  the  principal  to  render  an  account  upon 
oath,  within  one  year,  it  is  not  conformable  to  statute,  and  an  action  cannot  be  main- 
tained upon  it  in  ine  name  of  the  successor  of  the  judge  to  whom  it  was  given. 

The  following  is  the  condition  of  the  bond  upon  which  the  action  was  brought  : 

*^The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  Nathaniel 
B.  Crockett,  executor  of  the  last  will  and  testament  of  Asa  S.  H.  Wardwell,  late 
of  Rumford,  in  said  county  of  Oxford,  deceased,  sliall  make,  or  cause  to  be  made, 
a  true  inventory  of  all  the  real  estate,  and  all  the  goods,  chattels,  rights  and 
credits  of  the  testator,  which  are  by  law  to  be  administered,  which  have,  or  shall 
come  to  his  possession  or  knowledge,  and  return  the  same  so  made  under  oath 
into  the  probate  court  for  said  county  of  Oxford,  within  three  months  from  the 
date  hereof,  and  shall  administer  according  to  law,  and  to  the  will  of  the  said 
testator,  the  same  goods  and  chattels,  rights  and  credits,  and  all  other  goods  and 
chattels,  rights  and  credits  of  the  said  deceased  at  the  time  of  his  death,  or  which 
at  any  time  after  shall  come  to  the  possession  or  knowledge  of  the  said  execulror  ; 
and  shall  also  pay,  or  cause  to  be  paid,  all  the  debts  and  legacies  of  the  said 
testator,  unless  the  estate  of  said  testator,  from  some  unexpected  event,  should 
prove  insufficient  for  the  payment  of  the  same,  in  which  event  the  said  executor 
shall  render  upon  oath  a  just  and  true  account  of  his  administration  and  of  his  pro- 
ceedings therein  within  the  time  required  by  law,  and  at  any  other  times  when 
requil-ed  by  the  judge  of  probate  for  the  time  being  for  said  county  of  Oxford, 
and  pay  and  deliver  any  balance,  or  any  goods  and  chattels,  rights  and  credits  re 
maining  in  his  hands  upon  the  settlement  of  said  accounts  of  administration  to  such 
person  or  persons  as  the  said  judge  of  probate  by  his  decree  or  sentence  pursuant 
to  law  shall  direct ;  and  shall  also  account,  in  case  the  estate  should  be  repre^ 
seated  insolvent,  for  three  times  the  amount  of  any  injury  done  to  the  real  estate 
of  the  deceased  by  him  or  with  his  consent,  between  the  time  of  the  representa- 
tion of  insolvency  and  the  sale  of  such  real  estate  for  the  payment  of  debts  by 
waste  or  trespass  committed  on  any  building  thereon,  or  on  any  trees  standing 
and  growing  thereon,  except  as  may  be  necessary  for  repairs  or  fuel  for  the  family 
of  the  said  deceased,  or  by  waste  or  trespass  of  any  other  person  for  the  like 
waste  or  trespass  committed  on  any  such  real  estate. 

Then  the  foregoing  obligations  shall  be  void  and  of  no  effect,  or  otherwise 
shall  abide  and  remain  in  full  force  and  virtue. 

n*  C.  DamSy  for  plaintiff.     Enoch  Foster^  for  defendant. 

Walton,  J.  This  is  an  action  against  one  of  the  sureties  upon  an  executor^s 
bond,  the  other  surety  being  dead,  and  th^  action  against  the  principal  having 
been  discontinued.  One  objection  to  the  maintenance  of  the  suit  is,  that  it  is 
brought  in  the  name  of  the  wrong  person ;  and,  upon  examination,  we  are  satis- 
fied that  this  objection  must  be  sustained. 

*  R.  8.,  chap.  64,S  9,  reads  as  follows: 

f[  9:  Every  executor,  before  entering  on  the  execution  of  his  trust,  shall  ffive  bond,  except 
when  otherwise  provided  in  the  will,  with  sufficient  sureties  resident  in  the  State,  in  such  sum 
as  the  judge  orders,  payable  to  him  or  his  successors,  conditioned,  in  substance,  as  follows: 

I.  To  make  and  return  to  the  probate  court,  within  three  months,  a  true  inventory  of  all  the 
real  estate,  and  all  the  eoods,  chattels^  rights  and  credits  of  the  testator,  which  are  by  law  to 
be  admmistered.  and  which  come  to  his  possession  or  knowledge. 

II.  To  administer  according  to  law  and  to  the  will  of  the  testator,  all  his  goods,  chattels, 
ririits  and  credits. 

III.  To  render,  upon  oath,  a  just  and  true  account  of  bis  administration  within  one  year, 
and  at  any  other  times,  when  required  by  the  judge  of  probate. 

IT.  To  account,  in  case  the  estate  should  be  represented  insolvent,  for  three  times  the 
amount  of  injury  done  to  the  real  estate  of  the  deceased  by  him,  or  with  his  consent,  between 
such  representation  and  the  sale  of  such  real  estate  for  the  payment  of  debts,  by  waste  or 
trespass  committed  oq  any  building  thereon,  or  on  any  trees  standing  and  growing  thereon, 
except  as  necessary  for  repairs  or  fuel  for  the  family  of  the  deceased ;  or  by  waste  or  trespass 
of  any  other  kind,  and  for  such  damages  as  he  recovers  for  the  like  waste  or  trespass  com- 
mitted thereon. 
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It  is  settled  law  that  an  action  upon  an  executor's  bond,  not  conformftble  to 
statute,  can  be  maintained  only  in  the  name  of  the  judge  to  whom  it  was  given. 
Such  a  bond,  being  fi;ood  only  at  common  law,  cannot  be  sued  in  the  name  of  t 
successor.  The  bond  in  suit  in  this  case  is  not  conformable  to  statute.  It  coa- 
tains  omissions  and  additions.  The  principal  in  the  bond  was  not  an  admin- 
istrator nor  a  residuary  legatee.  He  was  the  executor  named  in  the  will,  bat  no 
legacy  was  therein  given  to  him,  residuary  or  otherwise.  The  bond  required  of 
such  an  executor  differs  from  that  which  is  required  of  an  executor  who  is  a 
residuary  legatee  j  and  it  differs  from  that  which  is  required  of  an  administrator. 
And  the  statute  is  precise  with  respect  to  the  form  of  each  of  these  three  kinds 
of  bonds.  And  yet  the  bond  in  this  case  does  not  conform  to  either  of  them. 
It  omits  one  important  condition  required  of  ordinary  executors — namely,  that 
which  requires  them  to  account  upon  oath  within  one  year — and  substituta 
others  which  are  applicable  only  to  administrators  and  executors  who  are  residu- 
ary legatees.  This  will  appear  upon  inspection  of  the  bond,  and  by  comparing 
it  with  the  requirements  of  the  statute.  How  such  a  form  for  a  bond  came  into 
existence,  it  is  diflScult  to  conceive.  Very  clearly  it  is  not  a  statute  bond ;  and  a 
suit  upon  it,  if  maintainable  at  all,  can  be  maintained  only  in  the  name  of  the 
judge  to  whom  the  bond  was  given.  This  suit  is  not  in  the  name  of  the  jodge 
to  whom  the  bond  was  given.  It  is  in  the  name  of  a  successor.  Such  an  action 
is  not  maintainable.     Cleaves  v.  Ihckray,  67  Me.  118,  and  cases  there  cited. 

Plaintiff  nonsuit. 

Pbtbrb,  C.  J.,  ViKQiN,  LiBBBT,  Ehert  and  Habkbll,  JJ.,  concurred. 


MOBHER  V.  VeHUE. 

March  9,  1885. 

RiPLBTiN  —  Timber  out  from  Mortoaosd  Prbmisbs. 

One  who  has  purchased  timber  trees,  that  were  wrongfully  out  from  mortgaged  preouM 
by  the  husband  of  the  mortgagor,  cannot  maintain  replevin  for  the  same  against  tbe 
assignee  of  the  mortgagee,  though  the  mortgage  was  assigned  after  the  trees  were  cat 

Replevin  of  a  quantity  of  x)eeled  hemlock  logs. 

E,  L,  Whitcomby  for  plaintiffs.     8.  Clifford  Bdcher^  for  defendant. 

Walton,  J.  We  think  the  ruling  in  this  case  was  correct.  There  can  be  no 
doubt  that  when  timber  trees  are  wrongfully  cut  upon  mortgaged  premises  by 
the  mortgagor  or  a  stranger,  without  the  consent  of  the  mortgagee,  the  latter  is 
entitled  to  take  and  hold  possession  of  them.  And  we  think  it  is  equally  cletr 
that  if  the  mortgagee  assigns  his  mortgage,  the  assignee  has  the  same  right  in 
this  particular  which  the  mortgagee  before  had ;  and  that,  as  against  the  mort- 
gagee or  his  assignee,  neither  the  wrong-doer,  nor  a  purchaser  from  him,  can 
maintain  replevin  for  timber  so  cut.  Such  in  effect  was  the  ruling  in  this  case. 
We  think  the  ruling  was  correct.  Smith  v.  Goodmriy  2  Me.  173;  Oare  v.  Jennet 
19  id.  58;  Page  v.  Boibinson^  10  Oush.  99. 

Exceptions  overruled. 

Judgment  on  the  verdict. 

Pbtbrs,  C.  J.,  Virgin,  Libbst,  Emery  and  Haskkll,  J  J.,  concurred. 


DoNNBLL  V,  School  District  No.  8,  in  Webster. 
March  9,  1885. 

Patmknt  ^  Rmcission  —  New  Trial. 

Where  one  who  holds  a  claim  against  a  school  district  receives  pay  for  the  same  from 
the  town  in  which  the  district  is  located,  it  is  not  competent  for  hmi  to  rescind  the  p»r 
ment  and  make  the  district  a^ain  his  debtor  without  the  tatter's  consent. 

Where  a  motion  for  new  tnal,  on  the  ground  of  newly -discorered  evidenoe,  does  not  t«f. 
and  the  evidence  does  not  show,  that  the  party  making  the  motion  used  due  diligeo^  i° 
preparing  the  case  for  trial,  a  new  trial  will  not  be  granted.* 

•  See  8  Abb.  N.  Y.  Dig.  409 ;  KocM  ▼.  BaHUU,  88  Ind.  287 ;  Griffith  v.  JSUoi,  60  Tex.  »*; 
Moran  v.  Abbey ^  68  Cal.  56.—  Ed. 
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At  the  trial  the  presiding  iustice  instructed  the  jury  as  follows: 
**I  instruct  you  that  if  tms  plaintiff  did  furnish  the  labor  and  materials  sued 
for,  he  is  entitled  to  recover  so  much  for  the  same  as  they  were  reasonably  worth. 
I  also  instruct  you  that  if,  after  that  labor  was  performed,  he  presented  the  bill 
to  the  selectmen  of  the  town  of  Webster,  approved  by  the  committee,  and  the 
selectmen  thereupon  drew  him  an  order  for  the  same  upon  the  town  treasurer 
and  he  accepted  that  order  in  payment  of  the  bill,  and  thereafter  the  order 
was  presented  to  the  treasurer,  paid  by  him,  and  the  plaintiff  received  the  money 
for  it.  that  that  payment  to  him  would  bar  this  action,  and  that  all  the  evidence 
relating  to  the  payment  of  the  money  back  and  the  legality  of  the  commitment 
and  the  collection  of  the  tax,  is  entirely  immaterial.'' 

A»a  P,  Moorey  for  plaintiff.     Savage  d  Oakeg,  for  defendant 

Per  Oubiam.  The  motion  and  exceptions  must  be  overruled.  The  evidence 
tended  to  show,  and  the  jury  must  have  found,  that  the  plaintiff  had  been  once 
paid  for  his  labor  in  moving  the  school-house.  Such  being  the  fact,  it  was  not 
competent  for  him  to  rescind  the  payment  and  make  the  school  district  again  his 
debtor  without  the  latter's  consent ;  and  no  such  consent  is  shown.  The  ruling 
upon  this  point  was  correct.  Ajid  the  motion  for  a  new  trial  cannot  prevail,  for 
the  reason  that  it  does  not  aver,  nor  does  the  evidence  show,  that  the  plaintiff 
used  due  diligence  in  preparing  his  case  for  trial.  For  aught  that  appears  the 
newly-discovered  evidence,  with  the  exercise  of  due  diligence,  could  have  been 
found  before  the  trial  as  easily  as  it  was  afterward,  if  the  same  search  had  been 
made  for  it.  But  no  search  whatever  appears  to  have  been  made  by  him,  and 
only  a  very  superficial  one  by  anybody. 

Motion  and  exceptions  overruled. 

Judgment  on  the  verdict. 


Eamcs  V,  Sayagb.     Samb  v,  Bioxfobd. 
March  20, 1885. 

CONOTITUTXOJfAL  LaW  —  MUNICIPAL  DbBT  —  EXBOUTIOK   AGAINST  PbIVATB  PrOPBSTT. 

Execationa  upon  judgments  against  towns,  maj  be  levied  upon  the  goods  and  chattels 
of  the  inhabitants.  The  statute  of  Maine  authorizing  this  process  is  not  in  conflict  with 
the  fourteenth  amendment,  United  States  Constitution. 

Strout  &  Holmes  and  /.  /.  Pa/rlin^  for  plaintiff.  D.  D.  Stewart  and  A.  ff.  Ware, 
for  defendant. 

Ehert,  J.  The  plaintiff  was  an  inhabitant  of  the  town  of  Embden,  at  the 
time  Sarah  J.  Savage  began  suit,  and  recovered  judgment  against  that  town  in 
this  court.  The  execution  upon  that  judgment  was  issued,  and  was  levied  upon 
the  plaintiff's  goods,  pursuant  to  R.  S.  of  1871,  chap.  84,  §  29,  now  R.  S.,  chap. 
84,  §  30,  which  expressly  provides  th^t  executions  against  towns  shall  be  issued 
against  the  goods  and  chattels  of  the  inhabitants  thereof,  and  shall  be  levied 
upon  such  g(X)ds  and  chattels.  The  plaintiff  however,  claims  that  the  statute  is 
forbidden,  and  made  null  by  the  last  clause  of  section  6  of  the  Maine  Bill  of 
Rights,  which  declares  that  a  person  accused  shall  not  ''be  deprived  of  his  life, 
liberty,  property  or  privileges  but  by  the  judgment  of  his  peers,  or  by  the  law  of 
the  land,''  and  also  by  that  clause  in  section  1  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  which  declares  that  no  State  shall  ''deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of  law." 

The  presumption  is  the  other  way,  in  favor  of  the  validity  of  the  statute,  and 
it  is  a  presumption  of  great  strength.  All  the  judges  and  writers  agree  upon  this. 
Chief  Justice  Marshall,  in  Fletcher  v.  Peck,  6  Cranch,  87,  says,  that  to  overturn 
this  presumption  the  judges  must  be  convinced,  and  "the  conviction  must  be 
clear  and  strong.*'  Judge  Washinoton,  in  Ogdm  v.  Sawiders,  12  Wheat.  270, 
declared,  that  if  he  rested  his  opinion  on  no  other  ^und  than  a  doubt,  that  alone 
would  be  a  satisfactory  vindication  of  an  opinion  m  favor  of  the  constitutionality 
of  a  statute.  Chief  Justice  Mellbn,  in  Lunfa  Case^  6  Me.  418,  said,  "  the  court 
will  never  pronounce  a  statute  to  be  otherwise  (than  constitutional),  unless  in  a 
case  where  the  point  is  free  from  all  doubt."  This  strong  presumption  is  to  be 
constantly  borne  in  mind  in  considering  the  question  here  presented. 
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The  statute  itself  in  this  case  has  existed  for  half  a  century,  since  February  37, 
1833,  but  it  introduced  no  new  principle  or  rule  in  the  jurisprudence  of  this  State. 
It  merely  aflirmed  a  well-known  custom  or  law  that  had  long  before  existed.  The 
practice  of  bringing  suits  against  a  political  division  or  municipal  orgaaizatioQ 
and  collecting  the  judgment,  from  the  individuals  composing  it,  is  believed  to 
have  existed  in  England  and  to  have  been  brought  thence  to  New  England. 
Actions  against  **the  hundred,"  were  known  as  far  back  as  Edw.  I,  stat.  18 
Edw.  I,  chap.  2;  3  Comyn's  Dig.,  ** Hundred,"  chap.  2.  As  "the  hundred  "  had 
no  property,  except  that  of  individuals,  the  judgments  must  have  been  collected 
from  the  individuals.  In  Russdl  v.  Men  of  Devon^  2  T.  R.  667,  Lord  Ksktok 
said,  that  indictments  against  counties  were  sanctioned  by  the  common  law, 
though  they  would  be  levied  on  the  men  of  the  county.  In  Atty.-Oen.  v.  JEaxter^ 
2  Buss.  45,  the  chancellor  said :  '^  If  the  fee  farm  was  charged  on  the  whole  place 
called  Exeter,  he  who  was  entitled  to  the  rent  might  have  demanded  it  from  any 
one  who  had  a  part  of,  or  in  the  city,  leaving  the  person  who  was  thus  called  on, 
to  obtain  contributions  from  the  other  inhabitants  as  best  he  could."  In  New  Eng- 
land the  practice  obtained  from  the  earliest  times,  without  any  statute.  *'  About 
the  year  1790,  one  Gatehill  was  imprisoned  on  an  execution  against  the  town  of 
Marblehead  for  a  debt  the  town  owed."  6  Dane*s  Abr.,  chap.  143,  art.  5,  §§  10  and 
11,  page  158.  Mr.  Dane  as  early  as  his  Abridgment,  said  the  practice  was  josti- 
fled  **by  immemorial  usage."  Ibid.  Such  an  imprisonment  so  soon  after  the 
revolution,  when  the  principles  of  liberty  were  so  freshly  vindicated,  would  never 
have  been  permitted  had  it  not  then  been  a  familiar  practice.  The  practice  has 
been  regarded  as  settled  law  in  Massachusetts,  and  has  been  repeatedly  alluded 
to  in  the  opinions  of  the  courts,  as  sanctioned  by  immemorial  usa^e.  Riddle  v. 
Proprietors  on  Merrimac  River ^1  Mass.  187;  8ch.  DUt.  v.  Wood^  13  id.  198;  Sretrtr 
v.  New  GlaucesteTy  14  id.  216;  Maray  v.  Clark,  17  id.  830,  335;  IferehanW  Bani^. 
Cook,  4  Pick.  414;  Chaeev, Merrimack  Bank,  19  id.  568;  Gaskill  y.  Dudl^,  6  Mete 
546;  Hill  v.  Bo8tonyl22  Mass.  844;  S.  C,  23  Am.Rep.832.  The  constitutionality  of 
the  law  does  not  seem  to  have  been  really  questionea,  till  the  case  of  Chase  v.  JBani^ 
19  Pick.  568,  as  late  as  1837,  and  its  constitutionality  was  there  said  to  be  so  wcU 
established  as  not  to  be  an  open  question.  The  people  of  Maine,  while  a  part  of 
Massachusetts,  were  familiar  with  the  law  and  the  practice.  The  Maine  courts 
have  repeatedly  recognized  it  as  long  established,  and  as  in  harmony  with  tb« 
State  Constitution.  Adams  v.  Wiscasset  Bank,  1  Me.  361 ;  Femald  v.  Lettisy  6  id 
264;  Baileyville  v.  Lowell,  20  id.  178,  181;  Spencer  v.  Brighton,  49  id.  326;  Bia^- 
ford  V.  Everett,  68  id.  507.  Its  constitutionality  does  not  seem  to  have  been  ques- 
tioned by  the  profession  till  ShurUeff  v.  Wiscasseit,  74  Me.  180.  In  Connecticut, 
also,  the  antiquity  and  constitutionality  of  the  law  have  been  repeatedly  affirm^ 
Burs  V.  Botsford,  8  Day,  159;  Bearddey  v.  Smith,  1*6  Conn.  368. 

That  a  statute,  or  rule  of  law  or  custom  has  so  long  existed,  unquestioned,  and 
has  been  so  often  invoked,  and  universally  approved,  and  has  become  ingrained 
like  this,  in  the  jurisprudence  of  State,  is  a  strong,  if  not  conclusive  reason  for 
pronouncing  it  constitutional,  and  a  part  of  the  ''law  of  the  land."  StaU  v. 
Alien,  2  McCord,  525 ;  Sears  v.  Cottrdl,  5  Mich.  251. 

The  plaintiff  urges  that  such  a  method  of  enforcing  executions  against  towns 
arose  out  of  the  early  theory  that  all  the  inhabitants  were  parties  to  the  suit,  and 
could  appear  personally  and  be  heard.  It  is  claimed  that  when  New  England  towns 
were  first  formed,  they  did  not  have  their  present  corporate  character;  that  they 
were  an  aggregation  of  individuals,  generally  owning  a  lar^e  amount  of  territory 
in  common,  and  with  common  rights  and  common  habilities  in  respect  thereto. 
These  individuals  would  necessarily  be  parties  in  any  suit  affecting  their  common 
liabilities,  and  execution  must  have  issued  against  them  as  individuals.  In  the 
progress  of  time,  such  inhabitants  were  by  statute  made  ''  bodies  politic  and  corpo- 
rate." Massachusetts  Laws  of  1786.    Though  they  continued  to  be  sued  by  the  name 

of  '*the  inhabitants  of  the  town  of ,"  the  individuals  no  longer  appeared  in 

court,  but  the  defense  was  conducted  by  the  town  as  a  unit,  through  its  officers. 
The  argument  is,  that  the  town  having  been  made  a  corporation,  and  the  individual 
inhabitants  debarred  from  defending  personally,  he  is  entitled  to  his  day  in  court, 
through  some  appropriate  mesne  process,  before  ^nal  process  of  execution  can  is 
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against  bis  private  property.    It  is  claimed  that  a  method  of  enforcing  judgments 
against  the  mhabitants,  which  might  not  have  been  unjust,  when  such  inhabitants 
were  really  parties,  has  become  so,  and  therefore  unconstitutional,  since  such  inhabit- 
ants can  defend  only  through  a  corporate  organization.  Towns  are  not,  however,  full 
corporations.    They  have  no  capital  stock,  and  no  shares.    They  are  only  qtuisi  cor- 
porations, created  solely  for  political  and  municipal  purposes,  and  given  a  ^'i^^m  cor- 
porate character  for  convenience  only.     They  remain  still  an  aggregation  of  indi- 
viduals, dwelling  within  certain  territorial  limits,  and  under  the  direct  jurisdiction 
of  the  legislature.     But  legislatures  in  creating  purely  private  corporations  have 
an  unquestioned  power  to  prescribe  the  personal  liability  of  a  stockholder  therein 
for  corporate  debts,  and  the  method  of  enforcing  it.     They  can  limit  this  liabil- 
ity to  the  amount  of  his  stock,  or  to  his  proportionate  share,  or  can  make  him 
liable  without  limit.     Morawetz  on  Corp.,  §  606  et  seq.;  Pollard  v.  BaUey^   20 
Walt.  520;  Hawthorne'^.  Calefy  2  id.  10.     The  common  method  of  enforcement  is 
by  first  recovering  judgment  against  the  corporation,  and  then  bringing  some 
specified  process  against  the  stockholder.     But  under  such  proceedings  against 
him,  the  stockholder  cannot  question  the  judgment  against  the  corporation 
except  for  fraud.     He  is  bound  by  such  judgment  until  reversed.     Morawetz  on 
Corp.,  §  619;  Mar%k  v.  Burroughs  1  Woods,  470;  Milllhen  v.  Whitehome,  49  Me. 
527.     The  proceedings  against  the  person  alleged  to  be  stockholder  are  to  estab- 
lish the  fact  that  he  is  a  stockholder,  within  the  statute  liability.     In  some  in- 
stances, the  statutes  have   permitted  a  judgment  creditor  of  a  corporation  to 
determine   for  himself  at  his  peril  (of  course,  indemnifying  the  officer),  what 
persons  are  stockholders,  liable  for  the  debt,  and  to  levy  the  execution  directly  on 
the  property  of  such  person  without  any  intermediate  process.     The  question  of 
liability  as  stockholder  would  then  be  tried  in  a  suit  against  the  officer.     This 
latter  mode  of  enforcement,  though  perhaps  harsher  than  the  other,  has  been 
repeatedly  held  to  be  constitutional,  and  we  do  not  know  of  any  case  holding 
otherwise.     Morawetz  on  Corp.,  §§  618,  619,    and  notes;  Leland  v.  Marsh,  16 
Mass.  391 ;  Marcy  v.  Clark,  17  id.  830;  Stedman  v.  Evelethy  6  Mete.  115, 124,  125; 
Gray  Y.  CoffiUy  9  Cush.  205;  Rolyolce  Bank  y.  Goodman  Paper  Co.^  id.  576.     See, 
also,   Merrill  v.  Suffolk  Barih^  31  Me.   57;    Came  v.   Brvdgham,   89  id.   85.     In 
Pennim/in^8    Case^  103  U.   S.  714,   the  statute  of  Rhode  Island  authorized  the 
arrest  of  a  stockholder,  on  an  execution  against  the  corporation.     The  constitu- 
tionality of  the  statute  was  directly  affirmed  by  the  State  court,  and  was  assumed 
without  question  by  the  United  States  supreme  court.     The  principle  is  analogous 
to  that  which  permits  a  creditor  holding  an  execution  against  A.  at  his  peril  to 
levy  directly  upon  certain  goods  as  the  goods  of  A.  without  first  instituting  any 
process  to  determine  their  ownership.     If  B.'s  goods  be  taken,  he  has  a  remedy 
against  the  officer,  or  can  successfully  resist  him.     A.  is  not  injured  in  either 
event.    If  the  person  whose  goods  are  sought  to  be  taken  on  an  execution  against 
a  corporation  is  liable  as  stockholder  for  the  debt,  he  is  not  injured  thereby.     If 
he  is  not  liable  he  has  the  same  rights  and  remedies  as  B. 

But  the  plaintiff  urges,  that  whatever  may  have  been  the  adjudications  hereto- 
fore, upon  this  method  of  enforcing  a  judgment  against  a  municipal  or  other  cor- 
poration, by  levying  upon  the  property  of  any  member,  it  is  now  forbidden  by 
that  clause  of  the  fourteenth  amenament  to  the  United  States  Constitution  already 
quoted.  He  claims  that  *'  due  procesg  of  law,''  as  there  used,  requires  a  notice 
to  him  pei-sonally  and  an  opportunity  for  him  to  be  heard  in  court,  before  exe- 
cution issue  against  his  property.  The  general  proposition  would  be  that  "due 
process  of  law  "  means  judicial  process  with  judex,  actor  and  res.  This  propo- 
sition may  seem  to  be  supported  by  some  general  remarks  of  judges,  and  writers, 
but  no  case  in  point  is  cited,  nor,  indeed,  any  direct  assertion. 

The  phrase  *'  due  pi-ocess  of  law  "  in  the  United  States  Constitution,  and  in  the 
Constitutions  of  many  of  the  States,  and  the  phrase  "law  of  the  land,"  in  the 
Constitutions  of  others  of  the  States,  including  Maine,  have  long  had  the  same 
meaning.  2  Coke's  Inst.  50,  51.  English  political  history  is  full  of  the  strife 
between  the  crown  and  the  people,  the  crown  seeking  to  enlarge  its  irresponsible 
prerogatives,  and  the  people  insisting  on  fixed  and  certain  laws.  The  Magna  Charts^ 
and  the  various  Bills  of  Rights,  in  which  these  phrases  were  used,  were  demanded 
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from  the  kings,  as  safeguards  against  arbitrary  action,  against  partial  or  nneqnal  de- 
crees. The  barons  and  people  insisted  on  general  laws,  le^m  terrae,  on  uniform- 
ity, **due  process  of  law."  They  insisted  on  law,  however  harsh,  as  better 
security  than  the  prerogative,  however  indulgent.  These  phrases  did  not  mean 
merciful,  nor  even  just  laws,  but  they  did  mean  equal,  and  general  laws,  fixed 
and  certain.  Th&  solicitude  was  to  preserve  the  property  of  the  subject  from 
inundation  of  the  prerogative.  Broom^s  Const.  Law,  228.  The  English  colonies 
in  America  were  familiar  with  the  conflict  between  customary  law  and  arbitrary 
prerogative,  and  claimed  the  protection  of  those  charters.  When  they  came  to 
form  independent  governments,  they  sought  to  guard  against  arbitn^  or  un- 
equal governmental  action,  by  inserting  the  same  phrases  in  their  Constitutions. 
They  insisted  that  all  proceedings  against  the  individual  or  his  property  should 
be  uniform,  and  by  general  law.  They  put  the  same  limitation  upon  the  Federal 
government  in  the  fifth  constitutional  amendment.  In  commenting  on  these 
phrases,  Mr.  Coolcy  cites  with  approval  the  language  of  Mr.  Justice  Johi^boh  in 
Bank  of  Columbia  v.  Okely,  4  Wheat.  235 :  "  As  the  words  from  Magna  Chaita, 
incorporated  into  the  Constitution  of  Maryland,  after  volumes  spoken  and  written 
with  a  view  to  their  exposition,  the  good  sense  of  mankind  has  settled  down  to 
this,  that  they  were  intended  to  secure  the  individual  from  the  arbitrary  exerdse 
of  the  powers  of  government  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice.'^  Cooley  on  Const  Law,  855.  Judge  Grsks,  in 
BanJk  V.  Cooper^  2  Yerger,  599  (24  Am.  Dec.  523),  said:  *'By  law  of  the  land  ia 
meant  a  general  and  public  law,  operating  equally  on  every  individual  in  the  com- 
munity." He  also  said  that  such  was  the  opinion  of  the  distinguished  Judge 
Oatron  and  of  Lord  Coks. 

Chief  Justice  Hbmphill,  in  Janes  v.  Reynolds,  2  Texas,  251,  said:    ^The  terms 

'  law  of  the  land ' are  now  in  their  most  usual  acceptation  regarded  as 

public  laws,  binding  upon  all  the  members  of  the  community  under  their  circum- 
stances, and  not  partial  or  private  laws.*^  O^Neal,  J.,  in  State  v.  Simmont,  3 
Spear,  767,  said:  *'The  words  mean  the  common  law,  and  the  statute  law  exist- 
ing in  the  State  at  the  time  of  the  adoption  of  the  Constitution."  But  it  his 
been  expressly  decided,  that  due  process  of  law  does  not  always  mean  judicial 
process.  The  individual's  property  is  often  taken  for  taxes  without  his  being  firrt 
warned  and  heard,  and  it  is  nowhere  contended  now  that  such  summary  process 
is  not  due  process  of  law.  It  is  the  fixed,  certain  process,  applicable  to  all,  and 
not  partial,  nor  unequal.  McMiUen  v.  Anderson^  95  U.  S.  37.  Mr.  Justice  MttJiKB 
in  the  opinion  said:  ^^By  summary  is  not  meant  arbitrary,  or  unequal,  or  illegiL 
It  (the  collection  of  the  tax)  must,  under  our  Constitution,  be  lawfully  done." 

But  that  does  not  mean,  nor  does  the  phrase  '*  due  process  of  law  "  mean  by  a 
judicial  proceeding. 

In  MurroAf  v.  Hdboken  Land  Co,,  18  How.  272,  a  warrant  of  distress  was  issued 
by  the  solicitor  of  the  treasury  against  the  collector  of  New  York,  upon  a  certi- 
ficate of  the  first  comptroller,  that  the  collector  was  indebted  to  the  treasury. 
The  collector  had  not  been  notified  nor  heard  so  far  as  appears.  The  statute 
authorizing  such  a  process  was  held  constitutional.  Judge  CuKTia,  on  pa^p  276, 
said:  *^The  Constitution  contains  no  description  of  those  processes  which  it 
was  intended  to  allow  or  forbid.  It  does  not  even  declare  what  the  principles 
are  to  be  applied  to  ascertain  whether  it  be  due  process.'*  See,  also,  Datndwn  v. 
New  Orleans.  96  U.  S.  97;  Walh&r  v.  Sauvinet,  92  id.  90.  It  does  not  follow  that 
every  statute  is  the  **law  of  the  land,"  nor  that  every  process  authorized 
by  a  legislature  is  **due  process  of  law."  It  must  not  offend  against  **the 
established  principles  of  private  rights  and  distributive  justice."  This  statute 
does  not.  It  does  not  transfer  A.'s  property  to  B.  It  only  makes  A.*s  property 
liable  to  be  taken  for  a  debt  lie,  in  common  with  others,  owes  to  B.  A.  can  save  hi 
property  by  paying  the  judgment  against  his  town,  which  judgment  binds  him  and 
all  the  other  inhabitants,  and  is  a  judgment  he  and  each  of  the  others  ought  to  pay. 
Whether  he  pays  or  let  his  property  be  sold,  he  can  recover  full  damf^es  of  the 
town,  and  have  the  same  final  process  for  the  collection  of  his  debt.  In  the  end 
he  only  pa^s  his  ratable  share  of  the  common  debt.  The  statute  is  general,  and 
is  uniform  in  its  application,  to  every  town,  and  every  inhabitant.     It  may  not  be 
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in  theoretical  harmony  with  other  methods  of  procedure,  but  it  accomplishes  its 
laudable  purpose  of  compelling  towns  to  pay  their  debts,  without  doing^  any  in- 
justice. Towns  readily  obtain-  credit  at  low  rates  of  interest  upon  the  strength 
of  it,  and  to  now  pronounce  it  void  would  destroy  this  credit,  would  work  wide- 
spread disaster  among  those  who  have  so  confidently  invested  their  savings  in 
loans  to  towns. 

The  words  **due  process  of  law ''in  the  fourteenth  amendment  do  not  have 
any  enlarged  nor  different  meaning  from  that  heretofore  ascribed  to  them.  The 
amendment  does  not  make  Federal  law,  and  Federal  process  of  law,  the  law  of  the 
land  and  due  process  of  law  in  each  State.  Whatever  was  due  process  of  law  in 
any  State  before  the  amendment,  is  due  process  of  law  in  that  State  since  the 
amendment.  Before  the  amendment,  the  final  determination  of  the  question 
whether  a  State  statute  was  according  to  the  law  of  the  land,  rested  with  the 
courts  of  the  State.  Since  the  amendment,  it  rests  with  the  supreme  court  of  the 
United  States.  It  is  through  this  operation  of  the  amendment,  that  the  citizen 
receives  additional  protection  against  unequal  and  partial  laws. 

The  United  States  supreme  court  considering  and  determining  such  a  question, 
will  look  mainly  at  the  fundamental  law,  and  general  jurisprudence  of  the  State. 
If  the  statute  or  process  is  found  to  be  of  ancient  origin,  to  have  been  fully 
acquiesced  in,  to  be  general  in  its  character,  and  impartial  in  its  application,  and 
interwoven  with  the  business  of  the  people,  that  court  will  not  pronounce  against 
it,  because  it  is  anomalous  or  has  not  been  adopted  elsewhere.  The  plaintiff  cites 
Sees  V.  Watertawny  19  Wall.  107 ;  and  Meriwether  v.  Garrett^  102  U.  S.  472,  not  as 
decisive  or  applicable  authorities,  but  for  some  general  observations  in  the  opinions 
upon  "  due  process  of  law."  In  neither  case  was  there  a  comparison  of  a  State 
statute  with  the  fourteenth  amendment,  and  in  both  cases — 19  Wall.  122,  and  102 
U.  S.  519  —  the  New  England  method  of  enforcing  judgments  against  municipali- 
ties is  expressly  noticed  as  an  exception  to  the  application  of  the  general  observa- 
tions quoted  by  plaintiff,  and  is  not  even  incidentally  condemned.  Elsewhere  in 
the  opmions  of  the  same  court,  this  method  has  been  alluded  to  as  actual,  ex- 
isting and  binding  law.  and  nowhere  has  it,  even  by  implication,  been  declared 
contrary  to  the  New  England  law  of  the  land,  or  the  fourteenth  amendment. 
Biggs  v.  Johnson  County^  6  Wall.  191 ;  Supervisor  v.  Rogers^  7  id.  180 ;  Barhley 
v.  Lenee  Commissioners,  98  U.  ,S.  265. 

The  statute  in  question  must  be  held  to  be  constitutional,  and  unaffected  by  the 
fourteenth  amendment. 

Judgment  for  the  defendant  in  each  case. 

Pbtbbs,  C.  J.,  Walton,  Danpobth,  Libbby  and  Fostbb,  JJ.,  concurred. 


Andbbwb  V,  Kino,  Mayor. 

March  24,  1886. 

Office  akd  Officbr  —  City  Marshal  of  Portland  —  Removal —  Certiorari. 

By  a  special  law  the  city  marshal  of  Portland  is  "  subject  after  hearing  to  removal  by 
the  mayor,  by  and  with  the  consent  of  the  aldermen,"  for  **  inefficiency  or  other  cause. 

Bsldf  (1 )  that  the  hearing  mast  be  by  the  mayor  and  aldermen  as  a  board ;  (2)  that  a  hear- 
ing by  the  aldermen  alone,  by  the  consent  or  the  marshal  even,  is  not  safficient;  (8)  that 
the  mayor  and  aldermen  must  find  a  sufficient  cause  to  exist  and  pass  upon  the  truth  of 
each  charge  before  a  valid  order  of  removal  can  be  made. 

Where  the  presiding  judge  rules  projfarmOy  by  consent  of  the  parties  and  without  exer- 
cising his  own  judgment,  that  a  petition  for  a  writ  of  certiorari  be  dismissed,  the  law 
court  will  entertain  exceptions,  and  upon  them  determine  whether  the  writ  should  issuQ. 

WiUiam  L.  Putnam  and  C,  W.  Ooddard,  for  plaintiff.  Charles  F,  Libby,  for 
defendants. 

EicEBY,  J.  The  office  of  city  marshal  is  not  a  corporate  nor  even  a  municipal 
office.  While  the  appointment  of  the  incumbent  is  usually  delegated  to  the 
municipal  government,  it  is  competent  for  the  legislature  to  intrust  it  to  the  gov- 
ernor. Cases  are  not  uncommon  in  large  American  cities  where  the  State  has 
taken  to  itself  the  appointment  and  government  of  the  police  force  of  the  city. 
The  city  marshal  has  other  than  municipal  duties.     He  has  to  preserve  the  public 
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peace  —  the  peace  of  the  State.  He  has  to  enforce  the  laws  of  the  State.  He  is 
essentially  a  State  officer,  and  the  people  of  the  whole  State  are  interested  to  bare 
such  legislation,  and  judicial  interpretation,  as  to  his  appointment,  tenure  and 
removal,  as  will  secure  the  most  efficient  administration  of  his  office.  Dillon  tm 
Mun.  Corp.  (3d  ed.),  §§  58,  60,  210;  FarreU  v.  Bridgeport,  45  Conn.  191 ;  CM  t. 
Pd'tlandf  55  Me.  881.  The  court,  therefore,  in  passing  upon  the  questions  here 
presented,  must  regard  the  rights  and  interests  of  the  people  as  well  as  thofie  of 
parties.    It  is  a  question  of  public  as  well  as  of  private  right 

Formerly  the  city  marshal  of  Portland  was  appointed  by  the  mayor  and  alder- 
men, annually,  subject  to  removal  for  good  cause.  This  practically  gave  the 
mayor  and  aldermen  power  to  remove  at  will,  at  the  end  of  the  year,  by  merely 
not  reappointing.  By  the  act  of  1877,  chapter  846,  and  the  amendatory  act  of 
1878,  chapter  16,  the  legislature  provided  that  the  marshal  should  ''hold  office 
during  good  behavior  subject,  however,  after  hearing,  to  removal  at  any  time  by 
the  mayor,  by  and  with  the  advice  and  Consent  of  the  aldermen,  for  inefficiency 
or  other  cause."  The  tenure  of  the  office  was  made  to  be  during  good  behavior, 
a  tenure  as  long  as  that  of  the  justices  of  the  supreme  court  of  the  United  States. 
We  must  assume  that  this  important  change  in  tenure  was  made  advisedly.  We 
must  assume  that  the  legislature  investigated  and  deliberated  sufficiently.  We 
must  assume  that  its  action  herein  was  expedient  and  necessary,  and  to  unhesi- 
tatingly give  it  full  sco^e  and  effect. 

A  power  of  removal  is  always  necessary  to  insure  good  behavior,  and  in  thk 
case  a  power  of  removal  was  vested  in  the  mayor  and  aldermen,  to  be  exercised, 
however,  only  when  there  was  **  inefficiency  or  other  cause  *'  existing,  and  then 
only  upon  hearing.  The  discretionary  power  of  annual  removals  by  not  reap- 
pointing was  taken  away.  Removals  were  now  to  be  made  only  when  necessary, 
for  causes  affecting  the  administration  of  the  office,  and  only  after  examination 
and  deliberation.  In  these  proceedings  for  removal,  the  public,  for  whose  benefit 
the  legislation  was  enacted,  and  the  incumbent  himself  have  a  direct  interest. 

While  the  incumbent  of  a  legislative  office  has  no  vested  right  to  his  office,  as 
against  the  State ;  while  he  has  no  such  property  in  it  as  can  be  conveyed,  yet 
his  right  or  title  to  the  office  and  its  emoluments  has  always  been  recognized  by 
the  courts  as  a  valuable  interest,  as  a  privilege  entitled  to  the  protection  of  the 
law.  He  ought  not  to  be  deprived  of  it,  **but  by  the  judgment  of  his  peers  or 
by  the  law  of  the  land." 

In  view  of  the  importance  to  the  public  as  well  as  to  the  parties  of  the  prin- 
ciples which  must  govern  the  discussion  of  this  case,  we  deem  it  advisable  to  con- 
sider at  some  length  the  various  requirements  of  the  statute  for  a  valid  removal 
The  removal  can  only  be  for  cause,  but  the  statute  does  not  specify  in  detail 
what  the  causes  are  which  will  justify  a  removal.  **  Inefficiency  or  other  cause,'' 
however,  must  mean  substantial  cause.  In  determining  the  meaning  of  these 
words  they  should  be  considered  in  connection  with  the  preceding  words  decisis 
ing  the  tenure  of  the  office  to  be  **  during  good  behavior."  We  think  thej 
embrace  any  act  of  nonfeasance,  or  malfeasance  in  office  from  corruptness,  as  wefi 
as  nonfeasance  or  misfeasance  from  inefficiency.  They  may  also  be  fairly  held  to 
embrace  the  commission  of  an  infamous  crime  while  in  office,  or  a  conviction  of 
a  misdemeanor  and  sentence  to  imprisonment  for  a  term  which  will  prevent  the 
officer  from  discharging  the  duties  of  his  office. 

The  composition  and  character  of  the  tribunal  constituted  by  the  statute  for 
hearing  and  determining  the  cases  should  also  bo  considered.  The  legislature,  it 
must  be  assumed,  intended  it  to  be  disinterested  and  impartial.  In  this  rase,  as 
is  usual,  the  mayor  and  aldermen  are  constituted  the  tribunal.  In  proceeding 
under  the  statute  they  do  not  act  as  municipal  officers,  nor  as  agents  of  the  city, 
but  pro  tempore  as  judges.  It  has  been  held  that  when  sitting  as  judges  to  try 
charges  against  an  officer,  municipal  officers  must  be  specially  sworn  for  that  pur- 
pose. Tompert  v.  Lithgotp,  1  Bush  (Ky.),  176.  We  doubt  if  such  a  special  oath 
is  necessary,  but  the  case  illustrates  and  supports  the  proposition,  that  the  mayor 
and  aldermen  act  under  this  statute,  apart  from  their  mere  municipal  duties,  and 
in  a  judicial  capacity.  The  act  of  hearing  and  deciding  is  always  a  judicial  act 
It  should  always  be  done  deliberately  and  without  bias. 
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The  statute  provides  that  the  mayor  shall  take  the  iDitiative  in  passiug  an  order 
of  removal,  and  that  the  aldermen  shall  have  power  to  negative  the  order.  The 
mayor,  however,  cannot  exercise  his  initiative  until  after  wie  hearing.*    The  Ian- 

fuage  is,  **  subject,  after  hearing,  to  removal  by  the  mayor,"  etc.  The  statute 
oes  not  expressly  declare  before  whom  the  hearing  shall  be ;  whether  before  the 
mayor  alone,  or  the  aldermen  alone;  or  the  mayor  first  and  the  aldermen  after- 
ward, or  before  the  mayor  and  aldermen  together.  Only  one  hearing  seems  to  be 
contemplated,  however,  and  yet  the  concurrence  of  both  the  mayor  and  the  alder- 
men is  required  for  vote  of  removal. 

The  inference  would  be,  that  the  hearing  should  be  by  both  and  by  both  to- 
gether. In  the  statutes  and  in  the  city  charter  of  Portland,  as  in  all  city  charters, 
certain  powers  and  duties  are  vested  in  the  mayor;  certain  others  are  vested  in 
the  aldermen,  while  the  general  administrative  powers  of  the  city,  including  the 
administration  of  the  police,  are  vested  in  the  **  mayor  and  aldermen."  The  mayor 
and  aldermen  constitute  a  board  distinct  from  the  board  of  aldermen.  The  mayor 
is  required  to  preside  at  all  meetings  of  the  mayor  and  aldermen  (city  charter, 
§  3),  but  the  aldermen  select  their  own  chairman  when  in  session  by  themselves. 
When  any  thing  in  municipal  matters  is  to  be  done  by  the  mayor  and  aldermen, 
it  is  done  in  a  session  of  that  board.  The  mayor  and  aldermen,  in  such  cases,  sit 
together  in  the  considering  of  municipal  affairs,  and  while  their  final  action  may 
be  concurrent,  their  hearings  and  deliberations  are  in  common.  In  the  absence 
of  any  declaration  to  the  contrary,  we  think  that  when  the  legislature  provided 
for  a  hearing  before  removal,  it  intended  that  both  the  mayor  and  the  aldermen 
should  hear  the  matter,  and  should  hear  it  as  they  hear  other  matters,  sitting  as 
a  board  of  mayor  and  aldermen,  with  the  mayor  in  the  chair.  This  view  is  sup- 
ported by  the  subsequent  legislative  provision,  that  **the  mayor  and  aldermen" 
(of  Portland)  should  have  power  to  send  for  persons  and  papers  and  compel  the 
attendance  of  witnesses,  **  at  any  meeting  of  said  board  of  mayor  and  aldermen," 
at  which  a  hearing  is  to  be  had.     Special  Laws  of  1881,  chap.  86. 

The  tribunal  is  composed  of  two  factors,  whose  concurrence  is  necessary  to  a 
valid  sentence.  The  public  and  the  respondent  arc  entitled  to  the  unbiased  judg- 
ment of  each,  after  hearing  and  as  a  result  of  the  hearing.  It  is  a  part  of  the 
"law  of  the  land,"  that  the  authority  which  strikes,  must  hear. 

The  proceedings  before  this  tribunal  should  be  according  to  **  the  law  of  the 
land,"  which  is  the  common  law  wherever  the  statute  is  silent.  Specifications  of 
the  alleged  causes  should,  therefore,  be  formulated,  with  such  reasonable  detail  and 
precision  as  shall  inform  the  people  and  the  incumbent  of  what  dereliction  is  urged 
against  him.  The  charges  should  be  specifically  stated  with  substantial  certainty, 
though  the  technical  nicety  required  m  indictments  is  not  necessary.  Dillon  on 
Mun.  Corp.  (3d  ed.)  255.  They  may  be  presented  by  any  one.  It  is  not  improper 
for  tlie  mayor,  as  the  chief  executive  magistrate  of  the  city,  required  to  be  vigi- 
lant and  active  in  causing  the  laws  of  the  State  to  be  enforced,  to  formulate  the 
charges  even  suo  motu.  In  his  supervision  over  the  conduct  of  ofl5cers,  it  may  be  his 
duty  to  do  so.  But  he  should  not  prejudice  the  case;  he  should  notlact  as  prose- 
cutor at  the  hearing ;  there,  he  should  divest  hinself  of  his  executive  functions 
and  assume  the  judicial;  he  should  suspend  his  own  judgment  till  the  hearing 
is  completed,  that  it  may  be  the  result  of  the  hearing,  and  not  of  a  preconceived 
(pinion. 

The  incumbent  should  have  reasonable  notice  of  the  charges  as  formulated,  and 
of  the  time  and  place  of  the  hearing.  At  the  hearing,  he  should  be  allowed  to 
cross-examine  the  witnesses  against  him  within  the  rules  of  evidence.  His  own 
testimony  and  that  of  the  witnesses  for  the  defense  should  be  fully  heard  within 
the  same  rules.  The  hearing  should  be  full  and  fair,  and  by  a  patient  unpreju- 
diced tribunal.  The  proceeding  is  adversary  or  judicial  in  its  character,  and 
'Where  the  statute  is  silent,  the  substantial  principles  of  the  common  law  must  be 
observed.  Dillon  on  Mun.  Corp.  (3d  ed.)  253 ;  Murdoch  v.  PkiUips  Academij,  7  Pick. 
303;  12  id.  244. 

After  hearing  and  before  sentence,  for  the  order  of  removal  is  a  quasi  sentence 
though  we  use  the  word  for  purpose  of  illustration  merely,  there  should  be  an 
adjudication  upon  the  truth  or  falsity  of  the  charges  as  matters  of  fact ;  for  upon 
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such  adjudication  the  sentence  is  based.  This  adjudication  must  be  by  the  tribu- 
nal that  hears  the  evidence  —  here  the  board  of  the  mayor  and  aldermen.  The 
removal  cajinot  be  made  unless  the  alleged  cause  in  fact  exists,  and  such  existence 
should  be  ascertained  and  declared,  as  the  legal  basis  for  the  sentence  of  removaL 
Such  is  the  immemorial  practice  in  prosecutions  in  the  common-law  courts.  (We 
do  not  refer  to  civil  proceedings.)  No  sentence  is  there  pronounced  until  the 
respondent  has  been  found  and  declared  guilty  of  the  particular  charge  alleged. 
The  records  of  the  Jiigher  courts  recite  first  the  fact  that  the  respondent  is  found 
guilty  by  verdict,  or  plea,  and  *  *  therefore  it  is  considered  or  whereupon  it  is 
ordered,^'  etc.  At  the  preliminary  hearing  before  a  magistrate,  when  mere  is  a 
plea  of  '*  not  guilty, ''  the  record  always  shows,  that  upon  hearing  the  respondent 
IS  adjudged  guilty  or  not  guilty  as  the  case  may  be,  and  that  the  sentence  or  order  is 
based  on  such  finding  of  fact. 

In  special  courts  established  for  the  trial  of  officers  alleged  to  be  unfaithful, 
such  as  courts  of  impeachment,  and  courts-martial,  we  beUeve  it  is  the  universal 
practice  for  the  court  to  pass  first  upon  the  truth  or  falsity  of  each  chai^ge,  before 
passing  sentence ;  this  must  needs  be  the  course,  otherwise  the  court  might  pro- 
nounce sentence  where  no  one  charge  was  believed  by  a  majority  of  the  court. 
There  might  be  as  many  charges  as  there  were  members  of  the  court,  and  no  one 
charge  receive  the  assent  of  more  than  one  member,  yet  that  member  vote  to 
sentence,  on  account  of  his  belief  in  the  truth  of  that  one  charge,  which  all  his 
associates  believed  to  be  false.  If  each  member  did  so,  there  would  be  sentence, 
without  conviction,  and  without  ^uilt.  Such  a  result  would  be  monstrous^  and 
hence  the  practice  of  first  ascertaining  and  declaring  whether  the  court  agreeg, 
or  concurs  upon  any  one  charge  as  proved. 

We  think  it  may  be  assumed,  in  the  absence  of  specific  directions,  that  the 
legislature  intended  this  special  tribunal  should  follow  the  course  so  long,  and 
generally  followed  by  the  common-law  courts,  and  special  courts  charged  with 
similar  duties.     The  same  reasons  for  such  a  course  certainly  exist. 

In  this  case  now  before  us,  are  seven  different  charges.  The  mayor  might  be 
convinced  of  the  truth  of  only  one,  and  think  it  his  duty  to  remove  for  that  cause. 
The  aldermen  might  be  unanimous  in  the  belief  that  the  particular  charge 
relied  upon  by  the  mayor  was  not  proved,  and  yet  be  of  the  opinion  some 
other  cnarge  was  true.  The  mayor  might  remove  upon  his  bebef,  and  the 
aldermen  consent  upon  their  belief,  and  the  officer  be  thus  removed  without  any 
concurrence  of  belief.  Again,  no  one  charge  might  be  proved  to  the  satisfaction 
of  more  than  one  alderman,  while  each  one  of  the  seven  aldermen  might  be  satisfied 
with  the  proof  of  one  of  the  charges,  and  consent  to  the  removal  for  that  charge. 
There  might  be,  in  this  way,  a  unanimous  vote  for  removal  where  six-sevenths  of 
the  board  believe  every  charge  to  be  false.  Again,  the  mayor  and  aldermen  might 
believe  in  the  truth  of  such  charges  only  as  are  not  legal  cause  for  removal,  and 
disbelieve  the  others,  and  yet  vote  to  remove,  and  the  incumbent  thus  be  deprived 
of  his  office  against  the  evident  will  of  the  people.  The  evil  and  imjust  results 
that  might  follow  from  an  omission  of  the  tribunal  to  first  ascertain  and  declare 
the  facts  as  to  the  charges,  before  considering  the  sentence,  are  cogent  arguments 
that  such  ascertainment  and  declaration  must  be  an  essential  part  of  the  procedure, 
for  a  valid  removal.  No  course  of  procedure  of  an  inferior  tribunal,  that  could 
so  nullify  the  intent  of  the  statute,  and  so  elude  the  supervisory  power  of  the 
the  supreme  court  over  such  tribunals,  can  be  according  to  **  the  law  of  the 
land." 

If  any  charge  be  found  true  by  the  concurrent  finding  of  the  mayor  and  alder- 
men, substantially  in  the  manner  above  indicated,  and  the  officer's  removal  be 
thought  advisable,  there  must  then  be  an  order  of  removaL  The  adjudication  upon 
the  facts,  and  that  upon  the  advisability  of  removal  are  distinct  acts.  The  latter 
cannot  precede  nor  be  coincident  with  the  former,  but  must  follow  it.  Though  the 
board  of  mayor  and  aldermen  may  find  some  of  the  charges  proved,  iwn  constat 
that  the  mayor  will  remove  or  the  aldermen  consent.  Repentance,  reparation,  or 
other  conditions  may  induce  a  suspension  of  sentence. 

If  removal  be  determined  upon  by  the  mayor,  he  should  make  an  order  to  that 
effect^  and  if  the  aldermen  consent,  that  consent  should  be  formally  expressed. 
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We  do  not  mean  that  these  things  are  to  be  done  with  stateliness  of  manner,  nor 
that  the  record  is  to  be  minutely  formal.  The  manner  may  be  familiar  and  the 
record  brief.  The  finding  of  the  facts,  and  the  consequent  order  may  be  expressed 
simply,  and  in  a  condensed  form.  All  that  is  necessaiy  is  a  substantial  observance 
of  the  essentials,  and  some  expression  thereof,  in  some  intelligible  form. 

In  the  absence  of  any  statute  provision,  the  procedure  above  outlined  appears 
to  us  upon  principle  and  analogy  to  be  that  required  by  **  the  law  of  the  land,'' 
according  to  which  the  officer  must  be  deprived  of  his  office,  if  at  all. 

Now  let  us  in  the  light  of  the  principles  above  stated,  examine  the  proceedings 
of  the  mayor,  of  the  aldermen,  and  of  the  board  of  mayor  and  aldermen,  and  see 
wherein  they  are  erroneous,  if  there  be  any  error.  They  are  generally  Regular. 
Two  at  least  of  the  charges,  the  fourth  and  fifth,  were  sufficient  in  form  ind  sub- 
stance. There  are  two  matters,  however,  that  seem  to  us  irregular,  an&  if  not 
sufficiently  cured,  erroneous  in  substance. 

I.  There  was  no  hearing  before  the  mayor  and  aldermen.  The  mayor  evidently 
did  not  consider  himself  a  part  or  member  of  the  tribunal  that  was  to  hear  and 
afterwturd  determine.  From  his  letter  to  the  marshal  of  April  21,  1884,  it  would 
seem  he  did  not  understand  that  he  was  to  give  a  hearing,  but  rather  thai  the 
marshal  could  be  heard  before  the  board  of  aldermen  on  the  question  presumably 
of  their  concurrence  in  the  predetermination  of  the  mayor  to  remove.  At  the 
hearing  he  did  not  preside,  as  he  was  by  law  bound  to  do  at  all  meetings  of  the 
aldermen,  and  although  he  remained  in  attendance,  it  was  only  as  a  spectator  or 
prosecutor.  The  official  hearing  was  by  the  aldermen  alone.  For  the  reasons 
heretofore  stated,  we  do  not  think  that  such  a  hearing  was  sufficient  basis  for 
sentence  of  removal.  The  respondent  and  the  people  were  entitled  to  the  judg- 
ment of  the  mayor,  and  that,  after  hearing,  and  as  the  results  of  the  hearing. 
They  were  entitled  to  be  heard  by  him  as  a  judge  before  he  should  pass  sentence. 
There  has  been  no  hearing  by  the  statute  tribunal,  if  we  have  correctly  assumed 
that  the  statute  intended  a  hearing  by  the  mayor  as  well  as  by  the  aldermen. 

n.  At  the  conclusion  of  the  hearing,  the  mayor  took  his  seat,  as  mayor  and 
presiding  officer  (the  board  of  mayor  and  aldermen  being  thereby  in  session),  and 
without  stating  what  charges  he  found  proved,  or  upon  which  of  them  he  based 
his  action,  without  putting  to  the  board  the  question  of  guilt  or  innocence, 
without  any  finding  of  facts  by  either  factor  of  the  board,  upon  either  charge,  he 
passed  sentence  of  removal.  He  then  put  the  question  whether  the  aldermen 
would  advise  and  consent  thereto. 

The  aldermen  did  not  pass  upon  the  truth  or  falsity  of  any  charge.  There  was 
no  ascertainment  nor  declaration  of  any  facts.  Their  only  vote  or  act  was  that  of 
sentence.  We  cannot  know  from  the  record  that  a  majority  of  the  aldermen 
believed  in  any  one  charge,  nor  whether  the  removal  was  upon  a  sufficient  or  in- 
sufficient charge.  The  record  does  not  disclose  what  was  the  basis  for  the  sentence, 
nor  that  there  was  any  basis,  according  to  the  principles  of  law  heretofore  stated. 
This  want  of  a  proper  basis  renders  the  sentence  of  removal  invalid. 

The  first-named  irregularity  was  an  abuse  of  jurisdiction.  The  court  con- 
stituted by  the  statute  did  not  sit.  The  mayor,  an  essential  factor  of  that  court, 
abdicated  his  judicial  functions.  The  board  of  aldermen  assumed  to  them- 
selves the  power  that  was  only  to  be  exercised  by  the  board  of  mayor  and  alder- 
men. 

The  second-named  irregularity  was  an  error  in  procedure.  They  are  both  within 
the  superintending  power  of  this  court,  which  **  has  general  superintendence  of 
all  inferior  courts,  for  the  prevention  and  correction  oi  errors  and  abuses,  where 
the  law  does  not  expressly  provide  a  remedy.*'  R.  S.,  chap.  77,  §  3.  This  jurisdic- 
tion is  broad  enough  to  include  a  superintendence  of  the  mayor  and  ddermen 
where  they  are  sitting  in  any  judicial  capacity.  Such  power  has  been  repeatedly 
exercised  in  England  and  this  country,  and  in  cases  of  removal  of  officers  of 
private  corporations  as  well  as  of  public  officers.  It  does  not  extend  to  a  re-trial 
of  the  facts,  nor  to  a  review  of  the  evidence,  nor  to  a  revision  of  any  matter  of 
discretion.  It  does  extend  to  an  examination  of  the  grounds  of  the  proceeditfgs 
and  of  the  course  of  the  procedure,  to  determine  whether  the  inferior  court  kept 
within  its  jurisdiction,  and  proceeded  according  to  law.    Whether  the  inferior 
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court  is  legally  constituted ;  whether  the  aUegatious  made  to  it  are  sufficient  in 
form  and  substance  to  authorize  it  to  proceed ;  whether  its  procedure  is  correct, 
and  whether  its  sentenoe  is  lawful,  are  questions  for  this  court  to  determine.  If 
abuse  or  error  be  found  in  any  of  these  matters,  this  court  can,  by  proper  jRocest, 
annul  the  whole  proceeding,  where  no  other  mode  of  correction  is  movided. 
The  foregoing  proposition  as  to  the  extent  of  the  supervisory  power  of  this  court, 
and  that  it  comprehends  cases  of  attempted  removals  of  officers  for  cause,  is  well 
established  by  authority.  People  v.  Fire  Commiwianere^  72  N.  Y.  445  ;  JPeopU  t. 
NkhoU,  79  id.  582 ;  People  v.  Campbell,  82  id.  247 ;  8taU  v.  Li^tan,  64  Mo. 
415 ;  Bex  v.  Richardeon,  1  Bun.  517 ;  Dill,  on  Mun.  Corp.  (3d  ed.)  250,  251  sad 
notes.  In  aa English  case  —  Osgood  v.  Nelson,  41  L.  J.  Q.  B.  829,  and  L.  R.,  5  H.  L. 
Cas.  636  —  the  statute  authorized  the  mayor,  aldermen  and  council  to  remove  the 
registrar  for  **  inability,  misbehavior,  or  for  any  other  cause  which  may  appear 
reasonable  to  them.^*  The  court  of  queen's  bench  and  the  house  of  loras»  om 
appeal,  considered  and  determined  for  themselves  the  reasonableness  of  the  alleged 
causes.  They  decided  that  habitual  non-attendance  was  a  reasonable  cause,  bat 
they  did  so  upon  their  own  judgment,  and  not  upon  that  of  the  mayor,  alder- 
men and  council.  v 

The  respondent  before  the  mayor  and  aldermen  comes  to  this  court  as  a  peti- 
tioner fur  the  writ  of  certiorari,  which  the  court  has  the  power  to  issao  in  the 
furtherance  of  justice.     R.  S.,  chap.  77,  §  5. 

This  writ  is  the  usual  and  suitable  remedy,  and  its  effect  is  to  annul  the  pro- 
ceedings of  the  inferior  court,  if  found  to  be  erroneous. 

In  accordance  with  the  approved  practice  in  this  State,  the  mayor  and  alder- 
men, the  respondents  to  the  petition,  not  only  sent  up  their  records,  but  also  aa 
answer  on  oath  alleging  other  proceedings  and  matters  that  do  not  appear  in  the 
record. 

They  claim  that  their  answer  is  conclusive  as  to  all  matters  of  fact  alleged 
therein,  and  that  these  show  that  the  seeming  irregularities  did  not  really  occtzr, 
or  were  waived,  or  that  the  petitioner  was  not  prejudiced  thereby.  Let>anl  r. 
GoriVrs,  67  Me.  429.  The  answer,  however,  is  not  conclusive  of  the  l^^ 
effect  of  the  facts  alleged,  and  the  sufficiency  of  the  allegations  for  their  porpoae 
is  next  to  be  considered.  We  need  only  to  consider  allegations  relating  to  th« 
two  errors  already  indicated,  that  of  the  mayor's  omitting  to  sit  officially  at  the 
hearing;  and  that  of  the  mayor  and  aldermen  omitting  to  adjudicate  upon  any 
of  the  charges. 

As  to  the  first,  the  respondents  answer,  that  the  mayor  was  in  attendance  and 
heard  the  testimony.  We  do  not  understand  them  to  mean  that  the  mayor  at- 
tended and  heard  officially  as  a  judge.  The  record  shows  that  the  hearing  was 
before  the  board  of  aldermen  only,  and  that  the  mayor  was  present  as  a  spectator 
or  prosecutor.  An  answer  is  not  to  be  construed  as  contradicting  the  record, 
but  rather  as  supplementing  it.  The  respondents  also  answer  that  the  counsel 
for  the  present  petitioner  expressly  stated  he  made  no  complaint  about  the 
mayor  leaving  l^e  chair,  and  was  not  sure  it  was  not,  upon  the  whole,  the  most 
becoming  method.  The  argument  of  course  is,  there  was  a  waiver  of  the  mayors 
performance  of  his  judicial  duty  in  the  matter,  and  that  it  was  competent  for 
•the  petitioner  to  waive  it,  and  so  give  jurisdiction  to  the  board  of  aldermen  alone. 

If  it  vere  matter  of  form,  or  of  practice,  or  even  of  procedure  only,  it  was 
perhaps  competent  for  the  then  respondent  to  waive  it,  and  be  bound  by  the 
waiver.  But  this  matter  involves  the  composition  of  the  tribunal,  indeed,  its 
very  authority  and  existence,  in  which  the  people  have  a  manifest  interest,  as  be- 
fore stated.  The  statute  contemplated  a  hearing  by  the  mayor  and  aldermen  sitting 
as  a  board,  the  mayor  in  his  place  as  mayor  and  presiding  officer.  The  incumbent 
of  the  mayoralty  was  not  simply  an  individual  member  of  the  tribunal  who 
might  be  absent  and  yet  have  a  quorunL  He  was  an  essential  factor.  There 
could  be  no  board  of  mayor  and  aldermen  without  an  acting  mayor.  There  could 
be  no  legal  hearing  under  this  statute  without  the  mayor  or  his  vice  being  pres- 
ent, sitting  in  his  place  as  mayor,  as  one  branch  of  the  tribunal  composed  of  two 
branches.  There  could  be  no  sentence  without  a  prior  legal  hearing.  The  dtj 
marshal  might  have  resigned  his  office,  or  have  confessed  the  charges,  but  be 
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could  not  coofer  on  the  board  of  aldermen  alone,  the  jurisdiction  to  hear,  nor 
npon  the  mayor  the  jurisdiction  to  sentence  without  hearing,  or  confession. 
Neither  branch  could  exercise  by  consent  a  jurisdiction  it  did  not  have  by  stat- 
ute. It  is  a  familiar  principle  that  consent  vrill  not  confer  jurisdiction  on  an  in- 
ferior court. 

A  superior  common-law  court  when  trying  questions  of  fact  is  composed  of  two 
factors,  a  judge  and  a  jury.  Both  must  be  present  and  hear.  In  civil  causes,  the 
statute  permits  the  parties  to  waive  the  jury,  and  submit  the  case  to  the  judge. 
In  criminal  causes,  however,  which  are  more  analogous  to  this  proceeding,  there 
is  no  provision  for  the  waiver  of  a  jury.  If  a  respondent,  while  adhering  to  his 
plea  of  not  guilty,  should  verbally  offer  to  submit  to  a  hearing  by  the  judge  alone, 
such  offer  or  waiver  would  not  authorize  the  judge  to  dispense  with  the  jury,  and 
proceed  to  hear  and  sentence.  This  would  be  very  apparent  in  the  case  of  the 
graver  offenses  where  the  penalty  might  be  long  imprisonment,  or  even  death. 
The  principle,  however,  would  be  the  same  in  the  case  of  all  offenses.  If,  then, 
a  superior  court  will  not  eliminate  or  suppress  one  of  its  factor^  upon  the  verbal 
conseut  of  a  respondent,  pleading  not  guilty,  it  would  seem  that  an  inferior 
and  limited  tribunal  cannot  do  it.  It  must  not  be  forgotten  that  the  people  as 
well  as  the  respondent  are  interested  in  the  proceedings. 

As  to  the  second  error,  the  respondent's  answer,  that  it  was  the  judgment 
of  the  mayor,  and  of  those  aldermen  voting  for  removal,  upon  the  evidence 
at  the  hearing  that  all  the  charges  were  proved,  and  that  the  sentence  and 
consent  thereto  were  based  on  that  judgment.  Reading  this  answer  in  the  light 
of  the  record,  the  meaning  seems  to  be  that  the  evidence  induced  in  the  mind  of 
the  mayor,  and  in  the  mind  of  each  alderman  voting  with  him,  a  belief  in  the 
truth  of  all  the  charges.  The  most  that  the  answer  and  Record  taken  together 
indicate  was  a  mental  status  in  certain  individuals.  By  their  use  of  the  term 
''judgment'*  in  the  answer,  we  do  not  understand  the  respondent  to  assert  that 
their  individual  mental  beliefs  were  formulated  into  an  expressed  judgment  of 
the  tribunal,  in  the  technical  law  sense  of  the  term.  Individual  members  of  this 
court  may,  in  relation  to  a  case,  have  certain  views  or  opinions  induced  by  the 
ar^ments.  Each  member  may  have  the  same  opinion  in  his  own  mind,  but  such 
individual  opinions  do  not  constitute  a  judgment  of  the  court  upon  which  fur- 
ther proceedings  could  be  had.  These  opinions  must  be  formulated  and  ex- 
pressed officially  to  become  a  court  judgment.  It  is  only  after  such  formulatine 
and  expression  that  the  consequences  of  a  judgment  can  follow.  We  have  said 
there  should  be  an  adjudication  upon  the  facts.  That  adjudication  is  something 
more  than  a  mental  process  or  conclusion  in  individual  minds.  It  is  an  expres- 
sion, a  giving  out  by  the  tribunal,  of  the  resultant  of  the  opinion  of  the  memoers, 
such  expression  being  an  open  act,  a  step  in  the  procedure.  It  should  properly 
appear  on  the  record,  but  ii  the  recording  officer  omitted  it,  and  such  expression 
was  actually  made,  the  record  may  be  amended,  or  the  fact  can  be  shown  in 
answer  to  a  petition  for  certiorari,  67  Me.  429.  We  do  not,  however,  under- 
stand the  answer  in  this  case,  to  assert  there  was  any  such  expression,  any  such 
formal  articulation  of  judgment.  Indeed,  the  record  expressly  declares  that  the 
board  of  aldermen  was  requested  to  make  it  by  one  of  its  members  and  refused. 
The  answer  is  not  sufficient  to  cure  the  second  error. 

The  respondents,  however,  further  argue  that  the  granting  of  the  writ  of  cer- 
tiorari does  not  necessarily  follow  from  their  omission  to  show  regular  proceed- 
ings. The  granting  of  the  writ  is  a  matter  of  judicial  discretion,  and  they  urge 
that,  even  if  these  particular  proceedings  are  erroneous,  new  ones  can  at  once  be 
instituted,  from  which  the  same  result  must  follow,  and,  therefore,  these  may 
well  be  permitted  to  stand.  The  great  majority  of  cases  in  which  the  writ  is 
asked  for  are  purely  civil  proceedings,  such  as  those  about  taxes,  roads,  etc.,  and, 
in  such  cases,  the  writ  is  always  granted,  if  there  be  an  excess  of  jurisdiction  by 
the  inferior  court,  or  any  unauthorized  step  or  omission  in  the  procedure 
which  may  work  an  injustice.  This  proceeding  before  the  mayor  and  aldermen, 
however,  is  somewhat  akin  to  a  criminal  prosecution.  It  charges  the  petitioner 
with  offenses.  It  may  result  in  his  condemnation  and  disgrace,  as  well  as  in  the 
loss  of  some  privilege.  It  has  been  said  that  in  such  cases  tiie  injured  party  is 
entitled  to  the  writ  ex  delicto  justitia.     Dill.  Mun.  Corp.  (8d  ed.;  925. 
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It  is  also  suggested  in  the  argoment  that  the  proceedings  of  a  special  court,  on- 
learned  in  the  law,  are  not  required  to  be  regular  nor  its  records  so  full  and  accu- 
rate as  those  of  a  superior  court. 

The  court  is  reminded  of  the  indulgence  shown  to  the  records  and  proceedings 
of  municipal  bodies.  The  courts  will  labor  to  discover  and  give  effect  to  the  r^ 
intention  of  these  bodies  in  all  municipal  matters  as  expressed  in  any  vote  or  pro- 
ceedings, however  informal.  But,  even  in  such  matters,  the  court  cannot  snpplj 
votes  that  were  not  passed,  nor  overlook  the  illegality  of  the  votes  that  were  paned. 
In  shch  adversary  proceedings  as  these,  moreover,  distinct  form  and  more  solemn 
than  those  in  municipal  matters ;  in  proceedings  so  summary,  affectinfi^  the  char- 
acter of  a  citizen  and  the  peace  of  a  State,  the  proceedings  and  record  should  be 
reasonably  regular  and  precise.  No  intendments  can  be  indulged  as  to  the  juris- 
diction and  regularity  of  the  procedure  of  the  mayor  and  aldermen  in  such  cases. 
State  V.  Lwpion,  64  Mo.  415. 

This  case  is  brought  before  us,  upon  exceptions  to  various  rulings  of  the  pre- 
siding judge  at  the  hearing  on  the  petition,  and  it  is  contended  that  the  lav 
court  has  no  jurisdiction  over  questions  arising  on  the  petition,  but  only  over  those 
arising  on  the  writ  itself.  In  the  enumeration  of  the  cases  that  may  come  before 
the  law  court  in  section  42,  chapter  77,  R.  S.,  the  last  case  named  is  ''qaestioas 

arising  on  writs  of certiorari.^^    Early  in  the  same  list,  however,  is 

named  **  bills  of  exceptions.'*  Again,  in  section  51  of  chapter  77,  it  is  provided 
that  **a  party  aggrieved  by  any  opinion,  direction  or  judgment  of  the  presiding 
judge ''  may  have  a  bill  of  exceptions  to  the  law  court.  This  would  seem  to  be 
sufficient  authority  for  this  court  to  determine  this  bill  of  exceptions.  The  ex- 
ceptions present  questions  of  law  solely.  If  it  be  sug^ted  that  the  final  ruling 
dismissing  the  petition  was  a  matter  of  judicial  discretion  not  reviewable  by  this 
court,  it  may  be  'answered  that  the  presiding  judge  did  not  exercise  any  snch 
discretion.  He  heard  no  evidence.  He  looked  at  the  petition,  record  and  answer 
only.  They  presented  a  grave  and  delicate  question.  He  made  a  pro/omuB  rahng 
only,  with  the  apparent  consent  of  the  parties,  and  with  the  evident  intention  o! 
thereby  bringing  the  whole  case  before  us  for  more  full  consideration.  The  case 
mi^ht  properly  have  come  up  upon  report  or  agreed  statement,  but  the  form  ia 
which  It  comes  is  not  essential.     Babrows,  J.,  in  Collins  v.  Ohase,  71  Me.  435. 

We  have  only  considered  the  principal  question,  that  presented  by  the  final 
ruling  dismissing  the  petition,  as  the  result  we  have  arrived  at  renders  any  con- 
sideration of  the  minor  ruling  imnecessary.  We  have  discussed  and  passed 
upon  two  errors  in  the  proceedings  of  the  inferior  court,  when,  perhaps,  one  was 
sufficiently  decisive  of  this  particular  case.  We  have  thought  it  advisable,  how- 
ever, to  state  at  some  length  the  legal  principles  we  deem  applicdt>le  to  the  case. 
It  is  highly  important  that  all  inferior  tribunals,  especially  those  vested  ^witb  a 
jurisdiction  to  deprive  a  person  of  his  property  and  condemn  him  to  disgrace, 
should  keep  withm  their  jurisdiction,  perform  their  whole  duty,  and  proceed 
according  to  law.  Our  somewhat  lengthy  discussion  may  serve  as  a  ffuide  to  aacfa 
tribunals  who,  we  are  glad  to  assmne,  desire  to  act  impartially  and  lawfully,  and 
who  only  err,  as  in  this  case,  from  a  misapprehension  of  their  duty. 

We  think  the  errors  noted  are  substantial,  that  they  are  not  cured  by  the 
answer,  and  that  they  are  of  such  a  nature  as  requires  the  writ  to  issue. 

Exceptions  sustained. 

Writ  to  issue. 

Pbtbrs,  C.  J.,  Walton,  Virgin,  Libbbt  and  Haskell,  JJ.,  concurred. 


Chapman  v,  Dbitnibon  Pafbr  MANUFACTintiNG  Co. 

March  80,  1886. 

CoMPOSiTioK  —  Lachbs — TmCDlB. 

A  creditor  agreed  in  writios  to  accept  of  his  debtor  twentj-flre  per  cent  of  the  anoiut 
doe  him  and  discharge  his  debt,  wbeoerer  "  it  shall  appear  by  Itthil  adjod^catioii,  r^er- 
eoce  or  otherwise,  thafl  am  the  tme  owner  oV*  the  debt.  July  7,  tne  creditor  notmed  the 
debtor  that  the  court  had  decided  that  he  was  the  owner  of 'the  debt  and  that  he  waa 
ready  and  willing  to  accept  the  percentage  according  to  agreement    No  paymrat  betag 
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made  the  creditor  sued  the  original  debt  September  8.    On  Noyember  19,  the  debtor  ten- 
dered the  twenty-fire  per  ceni 

BUd,  (1)  that  the  tender  was  not  seasonably  made ;  (2)  that  the  agreement  of  compO' 
sition  was  forfeited;  (8)  that  the  original  cause  of  action  was  reyived. 

Action  on  promissory  notes.     The  opinion  states  the  facts. 

8,  0.  Strouty  K  W,  Gage  and  F.  8,  8i^vut,  for  plaintiff.  8troui  <Sb  Holmes,  for 
defendant. 

ViBGiN,  J.  The  plaintiff's  agreement  of  November  7,  1879,  cannot  bar  this 
action  on  the  ground  of  accord  and  satisfaction,  for  it  has  never  been  fully  exe- 
cuted. Heaihcote  v.  Crookshank,  2  Term.  24 ;  Bragg  v.  Pierce,  58  Me.  65 ;  MilUr 
V.  Hatch,  72  id.  481. 

Assuming  (without  deciding)  that  it  was  made  upon  sufficient  consideration ; 
that  a  composition  had  been  entered  into  by  all  of  the  defendant's  creditors  save 
two;  and  that  the  defendant,  in  the  absence  of  any  stipulation  in  the  composition 
agreement  requiring  the  assent  of  all,  might  lawfully  settle  with  those  who  did 
not  sign  it  on  such  terms  as  he  and  they  might  a^ee,  without  thereby  releasing 
those  who  did  sign,  then  the  agreement  alone  which  the  plaintiff  signed,  in  the 
absence  of  any  reference  therein  to  the  general  composition  agreement,  is  the  only 
one  that  can  affect  him.  We  must  look,  therefore,  at  the  terms  of  his  agreement 
in  order  to  ascertain  what  is  to  operate  as  a  satisfaction  or  discharge  of  his  orig- 
inal debt.     MacKemie  v.  MacKemie,  16  Ves.  372. 

There  is  a  familiar  class  of  cases  wherein  by  the  agreement  a  debtor's  promise 
is  received  by  his  creditors  in  satisfaction  of  his  debts ;  and  there  is  another  class 
where  the  performance  and  not  the  promise  is  intended  to  operate  as  satisfaction. 
1  8m.  L.  Cas.  (6th  Am.  ed.)  554;  2  Sm.  L.  Cas.  24;  Mans  v.  Powis,  1  Exch. 
699,  606;  Mchardson  v.  Cooper,  25  Me.  450,  452.  In  the  former  class  the  new 
promise  is  ffiven  as  a  substitution  for  or  satisfaction  of  the  debt.  Chod  v.  Chees- 
man,  2  B.  <s  Ad.  828.  Where  the  composition  deed  contained  an  absolute  and 
immediate  release  of  the  debtor,  with  a  covenant  on  his  part  to  pay  the  composi- 
tion money  in  instalments,  without  any  proviso  declaring  it  void  unless  paid,  the 
non-payment  was  held  not  to  remit  the  creditors  to  their  original  debts,  for  the 
reason  that  they  were  discharged,  and  that  the  creditor's  remedy  was  upon  the 
covenant.  Lay  v.  Mbttram,  19  0.  B.  (N.  S.)  479,  484.  But  if,  instead  of  a  re- 
lease, the  composition  agreement  contained  a  mere  stipulation  that  the  creditors 
will  accept  a  certain  sum  or  percentage  of  their  respective  debts  in  full  satisfac- 
tion thereof,  the  debtor  must  punctually  pay  to  entitle  him  to  a  discharge.  CraTir 
Uy  V.  HUlaiy,  2  M.  &  S.  120.  For  the  creditor,  not  being  obliged  to  enter  into 
any  composition  agreement,  has  the  sole  right  of  modifying  his  first  contract  and 
of  prescribing  the  conditions  of  its  discharge ;  and  if  the  debtor  fail  to  pay,  the 
condition  to  accept  a  part  is  broken,  the  new  contract  is  thereby  forfeited  and  is 
no  bar  to  the  original  cause  of  action.  Seioell  v.  Musson,  1  Vern.  210;  Clarh  v. 
White,  12  Pet.  178,  191.  Still,  while  such  a  composition  agreement  is  in  force, 
and  before  any  infraction  thereof  on  the  part  of  the  debtor,  the  remedy  on  the 
original  debts  being  suspended  thereby,  they  cannot  be  the  subject  of  an  action. 
Graidy  v.  mUary,  supra;  Ch^m.  N.  Bank  v.  Kohner,  85  N.  Y.  189. 

The  plaintiff's  agreement  comes  within  this  rule,  and  the  question  arises,  was 
it  in  force  when  the  defendant  first  moved  to  perform  on  his  part  on  November 
19,  1883?  By  its  terms  the  plaintiff  agreed  to  accept  twenty-five  per  cent  of  the 
amount  due  on  the  notes  on  July  1,  1879,  to  be  paid  in  cash  **  whenever  the  ques- 
tion" of  their  ownership  '*  is  decided.'' 

A  composition  agreement  is  an  act  of  favor  and  indulgence  on  the  part  of 
creditors.  But  when  it  is  signed  and  delivered  favor  ceases,  and  the  debtor,  in 
the  absence  of  any  waiver  by  the  creditors,  is  remanded  again  to  the  law  which 
requires  of  him  a  strict  compliance  if  he  would  avail  himself  of  its  advantages, 
visiting  upon  him,  for  his  default,  no  harsher  penaltv  than  a  renewed  liability  to 
pay  the  debt  which  he  already  owes.  When  money  is  to  be  paid  by  him  within 
a  specified  time  the  debtor  must  pay  or  tender  it  at  the  time  stipulated.  EcaTis 
V.  Powis,  supra;  Fessard  v.  Mugnier,  18  C.  B.  (N".  S.)  286;  Crardy  v.  HiUa/ry, 
supra.  And  if  no  definite  time  be  fixed  the  law  imposes  upon  him  the  obligation 
to  pay  within  a  reasonable  time.     AUvoood  v.    CloTk,  2  Me.  249;    Saunders  v. 

Vol.  I.— 89 
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OurtU,  75  id.  498,  ,495;  WUdon  v.  Sproffus,  50  id.  354;  Rnum  v.  ffoOej/f  88  Vt. 
574.  And  whether  this  question  is  one  of  law  or  fact  we  need  not  discuss  it  here, 
as  the  case  comes  before  us  on  report,  and  the  court  is  to  decide  it  on  so  much  of 
the  eyidence  as  is  legally  admissible. 

By  the  terms  of  the  agreement  the  defendant  was  to  pay  in  cash  **  whenever  the 
ownership  of  the  notes  is  decided.''  The  most  favorable  construction  which  the 
defendant  can  ask  is  that  he  was  thereby  required  to  pay  within  a  reasonable  time 
after  that  decision  was  made  known  to  him. 

What  is  a  reasonable  time  in  a  ffiven  case  depends  upon  a  consideration  of  all 
of  its  circumstances.  This  court  nas  declared  that  a  reasonable  time  is  such  time 
as  is  necessary  conveniently  to  do  what  the  contract  requires  should  be  done. 
JBQwe  V,  HimtiTigton,  15  Me.  850;  8aunder$  v.  CurtUy  75  id.  498. 

In  this  cajse  nothing  but  money  was  to  be  paid.  The  defendant  had  obtained 
a  like  i^reement  with  the  other  contingent  owner  of  the  note,  so  that  the  money 
was  to  be  ready  at  all  hazards.  The  parties  resided  within  forty  miles  of  each 
other,  and  there  was  railroad  communication  twice  daily,  between  their  places  of 
business.  The  defendant's  treasurer  was  in  Portland  (plaintifTs  place  of  business), 
**  very  often  during  the  months  of  July,  August  and  September,  1888.''  He  was 
notified  July  7,  1888,  by  letter,  that  the  court  had  settled  the  ownership  of  the 
notes  in  the  plaintiff,  that  they  were  then  in  his  possession,  and  that  he  was 
ready  to  settle  as  by  his  agreement.  On  July  14,  the  plaintiff  was  notified  by 
letter  that  the  defendant  would  meet  him  in  Portland  the  ensuing  week  and 
**  arrange  the  mattter."  On  July  28,  the  plaintiff  notified  the  defendant  of  the 
**  amount  which  he  made  due  on  the  notes."  The  plaintiff  waited  until  Septem- 
ber 8,  and  then  sued  out  this  action  returnable  on  first  Tuesday  in  November, 
and  no  offer  of  payment  was  made  or  excuse  for  the  delay  was  offered  until 
November  19.  ^*  This  long  delay  which  the  defendant  has  not  seen  fit  to  explain, 
we  think  is  unreasonable.'*  Saunders  v.  Curtis^  ewpra;  Kingsleyy,  WaUau,  14 
Me.  57. 

Judgment  for  the  plaintiff  for  the  amount  of  the  notes. 

Pbtbbs,  0.  J.,  Wai^ton,  Libbbt,  Ehbbt  and  Haskbll,  JJ.,  concurred. 

Jfora.—  See  85  Bog.  Bep.  858 ;  16  id.  458 ;  8  id.  5M ;  18  Bank.  Beg.  188, 468 ;  11  id.  21.— Ed. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


Lbddt  «.  Babnbt. 
Jooe  84,  1886. 

Rbliasb^  Joint  Wbonodobbs  —  Sbttlbmbnt  with  onb. 

Plaintiff  aod  defendant  were  employed  by  G.  Plaintiff  was  injured  by  the  negliffenee 
of  defendant  moving  a  derrick.  After  the  accident,  G.  paid  to  plaintiff^B  attorney,  f  160, 
and  took  from  plaintiff  a  general  release  from  all  causes  of  action  for  damages. 

Htid,  that  the  release  was  a  bar  to  the  action  against  the  defendant. 

Action  of  tort  for  injuries  sustained  by  the  plaintiff,  by  the  alleged  nesligenoe 
of  the  defendant.  Both  parties  were  employed  oy  one  Augustus  Ohace.  The  plain- 
tiff as  a  common  laborer,  and  the  defendant  as  superintendent  of  the  work. 

At  the  trial  in  the  superior  court,  the  plaintiff  introduced  evidence  that  he  was 
injured  by  the  negligence  of  the  defendant,  moving  a  derrick.  The  plaintiff 
disclaimed  any  cause  of  action  against  Ghace.  The  defendant  set  up  in  defense 
of  said  suit,  among  other  things  the  carelessness  of  the  plaintiff,  and  a  release  of 
Chace,  which  he  said  was  a  bar  to  this  action.  There  was  evidence  on  the  part 
of  the  plaintiff,  tending  to  show  that  after  the  accident  the  plaintiff  consulted 
Milton  Heed,  an  attorney  at  law,  and  laid  claim  for  damages  against  the  defend- 
ant, that  Mr.  Reed  saw  Mr.  Chace,  and  that  Mr.  Chace,  after  denying  all  liability, 
made  a  gift  to  Mr.  Reed  of  $150,  as  a  charity  to  the  plaintiff  and  the  plaintiff 
received  of  Mr.  Reed  $120  and  signed  the  following  paper: 
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Know  all  men  bj  these  presents,  that  I,  William  Leddj  of  Fall  lUyer,  in  the 
county  of  Bristol,  in  consideration  of  |150  to  me  paid  by  Augustus  Ohace 
of  said  Fall  River,  the  receipt  whereof  I  do  hereby  acknowledge,  do  hereby 
discharge  and  release  the  said  Chace  from  all  actions,  causes  of  actions  for  dam- 
ages or  otherwise  held  by  me  against  said  Chace  for  any  causes  heretofore  exist- 
ing from  the  beginning  of  the  world  until  the  date  hereof. 

WILLIAM  LEDDY,  [l.  b.] 
Witness  my  hand  and  seal  at  said  Fall ) 

River,  this  October  18,  A.  D.,  1883.    ) 
Witness : 
M.  Rebd. 

Mr.  Reed  was  called  as  a  witness  by  the  defendant  and  testified  that  Leddy 
^ame  to  see  him  relative  to  the  claim  and  to  the  settlepdCDt  with  Chace.  The  de- 
fendant asked  Mr.  Reed  if  the  paper  was  read  to  Leddy,  according  to  his  best 
recollection  and  belief.  He  stated  that  it  was.  The  plaintiff  objected  to  the 
admission  of  this  testimony.  Mr.  Chace  testified  that  he  paid  Mr.  Reed  $150, 
that  he  considered  it  a  gift  on  his  part  mainly  out  of  sympathy. 

Another  reason  was,  to  release  the  claim  the  man  made  upon  him.  The  plain- 
tiff objected  to  the  admission  of  Chace's  testimony. 

At  the  close  of  the  case  the  plaintiff  asked  the  court  to.  rule,  among  other 
things,  that  the  defendant  was  not  discharged  from  liability  by  the  release,  but 
the  court  declined  to  give  the  ruling,  and  instructed  the  jury  that,  if  Mr.  Chace 
paid  the  money  in  charity,  the  payment  was  not  a  bar  to  this  suit;  but,  if  Mr. 
Chace  paid  it  partly  on  account  of  charity  and  partly  in  settlement  of  the  claim 
and  to  avoid  a  suit,  then  the  release  was  a  discharge  of  this  action  and  a  bar  to 
this  suit.  The  court  also  instructed  the  jury  that  it  was  not  competent  for  the 
plaintiff  to  object  to  the  release,  under  such  circumstances.  The  jury  returned  a 
verdict  for  the  defendant  and  the  plaintiff  alleged  exceptions. 

J^.  L,  Bwmey  and  J,  M»  Woody  for  plaintiff.  J.  M,  Morton  and  A.  J.  Jennings^ 
for  defendant. 

W.  AiXBiT,  J.  The  release,  under  seal,  was  valid  between  the  parties  to  it  and 
could  not  be  controlled  by  parol  evidence.  The  plaintiff's  own  testimony  showed 
that  it  was  executed  and  delivered  by  him  at  the  time  he  received  the  money. 
The  fact,  if  true,  that  the  paper  was  not  read  to  him,  and  l^at  he  understood  it 
to  be  a  voucher  for  Mr.  Reed,  is  not  material  on  this  point.  There  can  be  no 
question  of  the  delivery  and  acceptance  of  the  instrument,  nor  of  its  sufiSciency 
to  discharge  the  cause  of  action  against  Chace,  whether  particularly  intended  or 
not. 

The  other  question  is,  whether  the  plaintiff  is  barred  by  the  release,  from  his 
action  against  the  defendant,  as  well  as  against  Chace.  The  rule  that  a  release  of 
a  r^iuse  of  action  to  one  of  several  persons  liable  operates  as  a  release  to  all,  ap- 
plies to  a  release  given  to  one,  against  whom  a  claim  is  made,  although  he  may 
not  be  in  fact  luble.  The  validity  and  effect  of  a  release  of  a  cause  of  action 
does  not  depend  upon  the  validity  of  the  cause  of  action.  Brown  v.  City  of 
Cambridge,  8  Allen,  474 ;  Ooss  v.  Euison,  136  Mass.  508.  If  the  cause  of  action 
against  the  defendant  in  this  suit  was  released  to  Chace,  this  action  cannot  be 
maintained.  As  the  release  is  general  of  all  causes  of  action,  the  identity  of  the 
cause  of  action  against  the  defendant  with  a  cause  of  action  against  Chase  must 
be  shown.  Stone  v.  Dickin9ony  5  Allen,  29.  If,  when  the  release  by  Chace  was 
^ven,  the  plaintiff  was  asserting  against  him  a  liability  for  the  same  act  for  which 
It  now  asserts  the  liability  of  the  defendant,  the  two  causes  of  action  arc  the 
same,  so  that  a  release  of  one  will  discharge  the  other.  It  was  upon  this  point 
only  that  the  effect  of  the  release  was  submitted  to  the  jury  and  the  instructions 
^▼en,  as  applied  to  the  evidence,  permitted  them  to  find  the  payment  and  release 
a  bar  only,  if  the  payment  was  made  by  Chace  in  settlement  of  a  claim  made, 
and  to  avoid  a  suit  threatened  for  the  act  for  which  recovery  is  sought  against 
the  defendant.  The  instructions  were  correct,  and  the  rulings  asked  for  by  the 
plaintiff  were  properly  refused.  The  evidence  of  Reed  and  Chace,  which  was 
objected  to^  was  competent  upon  the  point  covered  by  the  instructions  reported. 
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It  tended  to  show  that  Reed  was  acting  as  attorney  of  the  plaintiff,  and  what  the 
transaction  between  the  plain tifTs  attorney  and  the  defendant  was. 
Exceptions  overruled. 

See  86  Am.  Rep.  880;  20  Bug.  Rep.  840;  21  id.  790;  75  X.  Y.  495;  85  Hun,  94;  10  DtJy, 
406;  68  Cal.  167.— Ed. 


McKncBLB,  Administratrix,  v,  Bostok  and  Maine  Railboad. 
June  24,  1885. 

Nkgligbnos — Pabsknobr  — Evidkncb  — DuTT  toPassbnobr  Lbavinq  Train. 

In  an  action  against  a  railroad  company  for  the  negligent  killing  of  plaintiff's  intestate, 
it  is  not  necessary  in  order  to  maintain  the  action,  tor  the  plaintiff  to  show  exercise  of 
ordinary  care  on  the  part  of  the  deceased,  if  at  the  time  of  the  killing  he  was  a  passenger 
on  defendant's  road. 

A  passenger  who  has  bought  a  ticket  or  paid  his  fare  continues  to  be  such  while  law- 
fully tearing  the  train  or  station. 

Where  a  railroad  company  has  made  prorisions  for  passengers  to  leave  the  cars  only 
upon  one  side  of  the  track,  and  it  is  dangerous  to  leave  upon  the  other,  it  is  a  question 
for  the  jury  whether  it  is  negligence  on  the  part  of  the  company  not  to  provide  some 
means  to  prevent  passengers  from  leaving  on  the  wrong  side,  or  to  notify  them  not  to  do  so. 

Action  of  tort  brought  by  the  administratrix  of  the  estate  of  Jeremiah  McKimble, 
to  recover  damages  for  his  death.  There  was  evidence  at  the  trial  in  the  superior 
court  tending  to  show  that  the  plain tifE  was  appointed  administratrix  January  23, 
1883,  of  the  estate  of  Jeremiah  McKimble ;  that  the  intestate  took  the  five  o^clock 
train  from  Boston  on  the  defendant's  railroad,  January  10,  1883,  and  was  killed, 
after  leaving  the  train  at  Prison  Point,  Oharlestown,  on  the  left  hand  side,  and 
while  in  the  act  of  crossing  the  inward  track  to  get  off  the  defendant's  premises, 
by  a  freight  car,  which  was  moving  toward  Boston,  pushed  by  a  shifting  engine. 
It  also  appeared  that  the  conductor  had  not  come  into  the  car,  in  collecting  fares; 
that  there  was  found  on  McKimble's  body  about  a  quarter  past  six  o'clock  that  niffht, 
a  five  trip  commutation  ticket  over  the  defendant's  road,  from  Boston  to  Maiden, 
which  had  not  been  punched.  The  superior  court  ruled  that  the  action  could  not 
be  maintained  and  directed  a  verdict  for  the  defendant,  and  reported  the  case  for 
the  consideration  of  the  supreme  -judicial  court. 

0.  O,  FaUf  for  plaintiff.     8.  Lincoln^  for  defendant. 

W.  Allen,  J.  While  there  was  evidence  proper  to  submit  to  a  jury  of  the 
ncgiigence  of  the  defendant,  and  of  the  cross  negligence  of  its  servants,  or  agents, 
there  was  no  evidence  of  the  exercise  of  ordinary  care  by  the  deceased;  and  the 
ruling  of  the  court  that  the  action  could  not  be  maintained  was  correct,  if  the 
burden  was  upon  the  plaintiff  to  prove  such  care.  Whether  such  burden  was  upon 
the  plaintiff  depended  upon  whether  the  deceased  was  a  passenger.  If  he  was 
a  passenger  ana  his  life  was  lost  through  the  negligence  of  the  defendant,  or 
the  gross  negligence  of  its  servants  or  agents,  it  would  not  be  necessary 
to  prove  that  he  was  not  negligent.  Pub.  Stats.,  chap.  112,  §212;  Camtn,  v. 
Boston  and  Lowell  Hailroad  Corporationy  134  Mass.  211.  If,  therefore  there  was  evi- 
dence to  be  submitted  to  the  jury,  that  the  deceased  was  a  passenger  when  he  was 
injured,  the  ruling  was  wrong;  the  deceased  was  upon  a  regular  passenger  train 
from  Boston,  and  the  only  ground  for  contending  that  he  was  not  a  passenger 
upon  it,  was  that  he  left  it  without  surrendering  his  ticket  or  paying  his  fare.  He 
had  a  ticket,  which  cave  him  a  right  to  ride  as  a  passenger,  and  he  had  no 
opportunity  to  surrender  it  or  to  pay  his  fare.  There  was  evidence  tending  to 
show  that  the  deceased  left  the  train  after  it  had  stopped  at  a  station,  where 
passengers  were  accustomed,  and  had  a  right,  to  take  and  leave  the  cars.  U  a 
passenger,  he  would  continue  to  be  such,  while  rightfully  leaving  the  train  and 
station. 

It  is  objected  that  ho  had  no  right  to  leave  the  car,  in  the  manner  in  which  he 
left  it,  and  that,  before  he  was  injured,  he  had  ceased  to  be  a  passenger,  by  leaving 
the  car  negligently  and  as  he  had  a  right  to.  But  it  does  not  appear  that  he 
did  not  so  leave  it,  in  consequence  of  the  negligence  of  the  defendant.  The 
defendant  had  made  provisions  for  passengers  to  leave  the  earsonly  upon  one  side 
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of  the  track,  and  it  was  dangerous  to  leave  upon  the  other  side.  Upon  the  evi- 
dence it  was  a  question  for  the  jury,  whether  it  was  negligent  in  the  defendant 
not  to  have  provided  some  means  to  prevent  passengers  from  leaving  on  the  wrong 
side,  or  to  notify  them  not  to  do  so.  If  there  was  such  negligence  of  the  defend- 
ant, and  in  consequence  of  it,  the  deceased,  being  a  passenger  upon  the  car,  left 
it  upon  the  wrong  side,  and  thereby  lost  his  life,  we  think  he  must  be  rej^rded  as 
a  passenger,  within  the  meaning  of  that  word  in  the  statute,  although  it  did  not 
appear  he  was  so  negligent  in  leaving  the  car.  To  this  extent,  we  think  that  the 
ruHngs  at  the  trial  were  wrong. 
Verdict  set  aside. 


Cbohbib  V,  McGrath. 
June  24,  1885. 

KmOTIABLI  iKSTBUmNT — GomilDBSATIOK  —  IXDBNTUBB  Or  APPRKNTIOBSEIP. 

A  note  given  by  a  father,  in  consideration  of  the  release  of  bis  minor  son  from  an 
apprenticeship  agreement,  to  which  the  father  was  a  party,  is  founded  upon  a  sufficient 
consideration. 

Contract  to  recover  upon  a  promissory  note.  The  defense  relied  upon,  was  want 
of  consideration.  At  the  trial  in  the  superior  court  it  appeared  that  on  April  16, 
1880,  the  defendant,  the  defendant's  son  and  one  John  L.  Connolly,  a  wood  en- 
graver, entered  into  a  written  agreement,  being  an  apprenticeship  indenture,  and 
the  same  day  the  defendant  and  Connolly  executed,  each  to  the  other,  bonds  in 
the  sum  of  $200  to  secure  the  performance  of  the  agreement.  In  March,  4881, 
Connolly  sold  out  to  the  plaintin,  and  on  October  25,  1881,  the  defendant  signed 
the  following,  which  was  written  by  the  plaintiff  on  the  back  of  the  original 
agreement : 

**  Boston,  October  25,  1881. 

*'I  hereby  continue  the  within  agreement  and  indenture  with  Albert  D.  Crom- 
bie,  successor  of  John  L.  Connolly,  for  the  full  unexpired  balance  of  the  term  of 
apprenticeship. 

'*WM.McGRATH." 

On  April  22, 1882,  young  McGrath  left  the  plaintiff,  the  plaintiff  having  released 
him  from  any  further  obligation  to  remain,  and  the  defendant  gave  the  note  de- 
clared on  in  consideration  of  such  release.  At  the  close  of  the  evidence  in  the 
case,  the  defendant  requested  the  court  to  rule  that  the  plaintiff  had  not  main- 
tained his  action.  But  the  court  declined  so  to  rule,  and  directed  a  verdict  for 
the  plaintiff,  and  the  defendant  alleged  exceptions. 

0.  T.  Grapf  for  plaintiff.     J,  A.  Maxwell^  for  defendant. 

W.  Allen,  J.  The  only  question  is,  whether  there  was  any  evidence  of  consid- 
eration for  the  note  declared  on.  The  contract,  though  not  a  statutory  indenture 
of  apprenticeship,  was  valid  between  the  parties  to  this  suit,  and  imder  It  the 
plaintiff  had  a  right  against  the  defendant  to  the  services  of  his  minor  son.  Day 
V.  EvereU,  7  Mass.  145;  Lobdell  v.  AUm,  9  Gray,  881 ;  Cadm  v.  FartoeU,  98  Mass. 
188.  The  release  of  the  right  to  such  service  was,  therefore,  a  sufficient  considera- 
tion. Besides  the  son  was  in  the  actual  service  of  the  plaintiff  and  the  condition 
of  his  leaving  that  service  and  obtaining  higher  wages  was  the  giving  the  release 
by  the  plaintiff. 

Exceptions  overruled. 
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Walton  «.  New  Yobk  Central  Slbepiho-Car  Go. 

Jane  24,  1885. 
Nkouobncb  —  Railroad  Em plotck — Acts  Not  Within  Scopb  of  Ekplotmknt. 

A  railroad  companj  is  not  responsible  for  damages  caused  b^  the  negligence  of  an  em  • 
plojee,  in  the  performance  of  an  act  not  within  the  scope  of  his  employment. 

Action  of  tort,  tried  by  the  court  withou^  a  jury,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  by  the  plain tiST.  At  the  trial  in  the 
superior  court  it  appeared  that  the  plaintiff  was  in  the  employ  of  the  Boston  and 
Aloany  Raihroad  Company,  as  a  laborer  and  track  repairer,  and  on  the  morning  of 
Au^st  6,  1886,  was,  under  the  direction  of  said  railroad  company,  rightfully 
on  Its  track,  engaged  in  the  performance  of  his  duties  and  in  the  exercise  of  due 
care,  when  an  express  train  passed  rapidly  by  on  an  adjoining  track,  and  a  bundle 
thrown  from  the  passing  train  hit  the  plaintiff  and  injured  him.  In  this  train 
was  a  drawing-room  car  owned  by  the  defendants.  •  The  defendants  employed  on 
the  car  a  conductor  and  a  porter,  one  Maxwell,  whose  business  it  was  to  take 
charge  of  the  car,  keep  it  clean  and  in  order,  serve  the  passengers,  and  remove 
rubbish  from  the  car.  As  this  car  was  passing  through  Newton  on  its  way  west, 
on  said  morning.  Maxwell,  the  porter,  went  out  upon  the  platform  of  defendant's 
car,  and  threw  off  a  paper  bundle  containing  soiled  clothing  belonging  to  him- 
self. The  bundle  thrown  by  Maxwell  struck  the  plaintiff  and  caused  the  injui:ie8 
complained  of.  The  plaintiff  requested  the  court  to  rule,  as  a  matter  of  law, 
"  that  if  Maxwell  was  in  the  employ  of  the  defendants,  paid  by  them  for  taking 
care  of  the  car,  allowed  to  keep  articles  of  personal  property  of  his  own  in  the 
car,  and  having  such  articles  in  his  possession  in  the  car,  on  this  occasion,  care- 
lesslji  and  negligently  threw  the  same  from  the  car,  while  passing  over  the  rail- 
road therein,  in  the  performance  of  his  general  duties  in  the  care  of  the  car,  and 
hit  the  plaintiff,  then  beine  in  the  exercise  of  due  care,  rightfully  on  the  railway, 
the  defendants  would  be  liable  for  all  damages  resulting  therefrom  as  would  be 
legally  recoverable  for  the  injury  occasioned  thereby."  The  court  refused  so  to 
rule,  but  ruled,  among  other  tlungsy*  that  upon  the  evidence  presented,  the  plain- 
tiff could  not  recover.  The  plaintiff  alleged  exceptions,  and  at  the  request  of  the 
plaintiff  the  case  was  reported  for  the  consideration  of  the  supreme  judicial 
court. 

D.  (?.  Easkins,  Jr,,  for  plaintiff.     A,  X.  Soule  and  F.  K  OiUeU,  for  defendant. 

W.  Allen,  J.  The  ruling  and  instructions  of  the  court  were  correct.  There 
was  no  evidence  that  Maxwell  was  employed  by  the  defendant  to  take  care  of  hia 
own  clothing  and  personal  effects.  The  act  complained  of  was  not  within  the 
scope  of  his  employment;  and  it  is  wholly  immaterial  that  he  was  at  the  moment 
riding  in  a  car  of  the  defendant,  in  which  he  was  employed  by  it  for  other  pur- 
poses. 

Judgment  on  the  verdict. 

Procter  o.  Hartigan. 

June  24,  1886. 
Kbgotiablb  Instbitxbnt — Obdbb — Conditional  Acobptancb — Evibbnob. 

In  an  action  npon  a  written  order  drawn  upon  and  accepted  by  defendant,  "to  be  paid 
out  of  the  last  payment" 

Heldf  that  the  language  quoted,  was  part  of  defendant's  contract  of  acceptance,  and  that 
evidence  of  a  building  contract  between  drawer  and  drawee,  in  reference  to  which  the 
order  was  made  ana  accepted,  and  of  conversations  between  the  parties  referring  to  it» 
were  competent  to  aid  in  the  construction  of  the  writing. 

Action  of  contract  upon  the  following  order: 

Boston,  Augtut  19,  1882. 
$500. 

Bartholomew  J.  Hartigan,  pay  to  the  order  of  Procter  &  Drummey,  five  hun- 
dred dollars,  value  received,  and  charge  the  same  to  the  account  of 

^  JAMES  WALSH. 

''  To  be  paid  out  of  the  last  payment." 

"I  acuept  this  order, 

B.  J.  HARTIGAN. ''^ 
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At  the  trial  in  the  superior  court,  the  defendant  offered  eyidence  of  a  conversa- 
tion between  the  defendant,  one  Lafield,  the  defendant's  architect,  said  Walsh  and 
one  of  the  plaintiffs,  prior  to  the  acceptance  of  said  order  and  relating  to  its  ac- 
ceptance, to  show  that  Lafield  then  told  the  defendant  that  he  could  accept  the 
order,  to  be  paid  out  of  the  last  payment,  called  for  by  his  contract  with  Walsh, 
that  the  plaintiff  Procter  then  assented  thereto,  provided  his  partner  would  assent 
and,  after  conference  with  his  partner,  did  assent  to  such  acceptance,  and  that 
thereupon  the  defendant  signed  the  acceptance.  The  defendant  also  offered  to 
put  in  evidence  the  written  contract  between  himself  and  Walsh.  The  court  ex- 
cluded the  conversation  offered  and  also  the  contract,  to  which  the  defendant 
took  exceptions.  The  defendant  asked  the  court  to  rule  that  the  acceptance  was 
conditional,  and  that  the  plaintiff  could  not  recover  until  the  last  payment  pro- 
vided for  in  the  contract  between  the  defendant  and  Walsh  was  due,  but  the  court 
declined  to  give  the  instruction,  but  ruled  that  the  acceptance  was  unconditional. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions 
to  ruling  and  the  refusal  to  rule. 

B.  IJund  and  H.  F.  Naphen,  for  plaintiff.     /.  F.  Cnman^  for  defendant. 

W.  Allbn,  J.  The  words  **  to  be  paid  out  of  the  last  payment  "  were  part  of 
the  defendant's  contract  of  acceptance,  and  evidence  of  the  contract  between  the 
drawer  and  drawee,  and  of  the  conversation  between  the  parties  referring  to  it, 
was  competent  to  aid  in  the  construction  of  the  writing.  FranMin  Savings  Instir 
tutiati  V.  Meed,  125  Mass.  365;  Stoops  v.  Smith,  100  id.  63. 

Exceptions  sustained. 


Walbs  V,  Ohasb. 

June  24,  1886. 

Leasb  —  General  Assignment — Liability  of  Assignee  por  Rent. 

Where  it  is  not  shoirn  that  the  relation  of  landlord  and  tenant  exists,  an  assignee  of  an 
insolvent  is  not  liable  for  rent. 

Action  of  contract  for  the  use  and  occupation  of  premises  at  285  Franklin 
street,  Boston,  from  Februaiy  16  to  April  17,  1883.  At  the  trial  in  the  superior 
court,  without  a  jury,  it  appeared  that  the  premises  were  hired  and  occupied  by 
the  Ashcroft  and  Barker  Manufacturing  Cfompany,  which  went  into  insolvency 
February  16,  1883,  and  that  the  defendants  were  appointed  assignees  of  that  com- 
pany March  16,  1883.  Evidence  was  offered  by  the  plaintiff  tending  to  show  use 
and  occupation  of  the  premises  by  the  assignees.  The  defendants  denied  any 
liability  to  pay  the  rent,  the  only  witness  called  by  them  being  Stephen  H,  Tyng, 
one  of  the  assignees.  At  the  close  of  the  evidence  the  plaintiff  asked  the  cpurt 
to  rule  that  upon  all  the  evidence  the  plaintiff  was  entitled  to  a  finding  in  his 
favor.  The  court  declined  so  to  rule  and  found  and  ordered  judgment  for  the  de- 
fendants.    The  plaintiff  alleged  exceptions. 

i.  D,  Van  Ditzee,  for  plaintiff.     S.  H.  Tyng  d  A.  F.  Converse^  for  defendants. 

W.  Allbn,  J.  Whether  the  plaintiff  was  entitled  to  recover  depended  upon  what 
of  the  testimony  was  found  to  be  true.  If  the  judge  who  tried  the  case  believed 
the  testimony  of  the  witness  Tyng,  not  only  did  he  properly  refuse  to  rule,  as  re- 
quested, that  upon  all  the  evidence  in  the  case  the  plaintiff  was  entitled  to  recover, 
but  he  could  not  have  found  that  the  relation  of  landlord  and  tenant  or  any  con- 
tract between  the  parties  was  proved  so  as  to  give  the  plaintiff  a  right  of  action. 
Whatever  inference  might  have  been  drawn  from  the  undisputed  fact,  that 
goods  of  the  insolvent,  which  passed  to  the  defendants  by  assignment,  remained 
on  the  premises  with  the  knowledge  and  consent  of  both  parties  for  a  month  after 
the  appointment  of  the  defendants  as  assignees,  if  it  stood  alone,  the  circum- 
stances testified  to  by  the  witness  for  the  defendants  would  negative  the  infer- 
ence of  an  express  or  implied  promise  by  them  to  pay  for  the  use  and  occupation 
of  the  premises.    Leonard  v.  Kingmdny  186  Mass.  128. 

Exceptions  overruled. 
[I^ihura  7,  Wolf,  47  N.  Y.  Super.  320 ;  Bish.  on  Insolv.  Debtors  (2d  ed.),  862.— Ed.] 
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Scott  v.  Oalkih. 

June  24,  1886. 

GUAHANTT  —  Of  PATMlirT  —  CONSIDBBATIOK. 

Defendant  G.  owned  real  estate  subject  to  a  mortgage  which  she  had  assumed  and 
agreed  to  pay,  given  to  secure  the  note  in  suit.  Serenil  payments  being  overdue  the 
bolder  of  tne  note  threatened  to  foreclose  the  mortgage,  whereupon  it  was  agreed  between 
them  that  he  should  forbear  foreclosure,  and  that  she,  in  consideration  thereof,  should 
become  responsible  to  him  for  the  payment  of  the  note,  and  for  that  purpose  signed  her 
name  ijpon  the  back  of  the  note.  In  an  action  to  recover  the  balance  aue  on  the  note, 
and  while  the  case  waa  under  consideration  by  the  court,  the  plaintiff  was  permitted 
against  defendant's  objection  to  write  upon  the  original  note  over  the  signature  of  C,  Uie 
words  **  I  guarantee  the  payment  of  the  within  note." 

Ileldf  that  the  indorsement  of  the  note  by  G.  imported  a  guaranty  of  the  payment  of  the 
same,  and  gave  plaintiff  authority  to  write  over  her  name,  the  contract  imported  by  law; 
and  that  if  necessary  at  all  it  could  be  done  during  the  trial. 

Action  to  recover  the  balance  of  a  promissory  note,  originally  made  for  $8,000, 
bearing  date  August  31,  1875,  payable  to  Hepsibeth  Pierce,  or  order,  signed  by 
the  defendant  CaUdn,  and  indorsed  by  said  Pierce  to  the  plaintifL  It  bore  upoa 
the  back  the  signature  of  Louise  Cherrington.  The  declaration  contained  three 
counts,  one  against  the  defendant  Calkin,  as  maker,  one  against  the  defendant 
Louise  Cherrington,  as  guarantor,  and  another  against  Cherrington  as  a  maker 
and  original  promisor  to  pay  the  note,  as  it  was  at  the  time  she  signed  her  name 
upon  it.  Calkin  did  not  defend.  Cherrington  answered,  among  other  things, 
that  she  had  received  no  notice  of  non-payment  of  the  note  and  that  her  promise 
was  to  pay  the  debt  of  another  and  was  not  in  writing.  At  the  trial  in  the  su- 
.  perior  court,  without  a  jury,  it  appeared  that  Calkin  made  the  note  at  the  time  it 
bears  date  and  cave  it  to  said  Hepsibeth  Pierce,  with  a  mortgage  upon  his  real 
estate  to  secure  it.  Pierce  indorsed  the  note  and  assigned  the  mortgage  for  a  val- 
uable consideration  to  the  plaintiff.  Calkin  sold  said  real  estate  to  Louise  Cher- 
rington, who  assumed  and  agreed  to  pay  the  debt  secured  by  the  mortgage  upoa 
it.  Li  the  fall  of  1880, several  payments  being  overdue,  the  plaintiff  who  had  then 
become  thQ  owner  of  the  note,  had  an  interview  with  Louise  Cherrington  and 
told  her  the  note  must  be  paid  or  he  should  foreclose  the  mortgage.  It  was  finally 
agreed  between  them  that  he  should  forbear  foreclosing  the  mortgage  for  six 
months,  and  that  she,  in  consideration  thereof,  should  become  responsible  to  him 
for  the  payment  of  the  note.  She  then  signed  her  name  upon  the  back  of  the 
note,  for  the  purpose  of  making  herself  so  responsible,  ana  the  plaintiff  forbore 
to  foreclose  the  mortgage.  There  was  no  evidence  of  any  subsequent  notice  to 
her  of  demand  upon  Calkin  and  his  non-payment,  but  the  court  found  that  she 
undertook  to  make  payments  upon  the  note  herself  and  repeatedly  promised  to 
pay  the  plaintiff  and  waived  demand  and  notice,  if,  in  any  event,  it  mi&^ht  have 
Seen  required.  After  the  arguments,  and  while  the  case  was  under  consideration 
by  the  court,  the  plaintiff  was  permitted,  against  the  objection  of  the  defendant 
Cherrington,  to  write  upon  the  original  note  over  the  signature  of  Louise  Cher- 
rington the  words,  ** I  guarantee  the  payment  of  the  within  note."  The  court 
found  for  the  plaintiff  as  against  both  the  defendants  and,  at  the  request  of  the 
defendant  Cherrington,  reported  the  case  for  the  consideration  of  the  supreme 
judicial  court. 

K  B,  Powers  and  A.  E.  Scoity  for  plaintiff.  W.  B.  Bkhards^  for  defendant 
Cherrington. 

W.  Allek,  J.  The  indorsement  of  the  note  by  Louise  Cherrington,  under  the 
circumstances  proved,  imported  a  guaranty  of  the  payment  of  the  note  to  the 
plaintiff,  and  gave  him  authority  to  write  over  her  name  the  contract  imported  by 
law;  and  this,  if  necessary  at  all,  could  be  done  during  the  trial.  Jossdyny^ 
AmeSj  8  Mass.  274;  Tenney  v.  FriTice,  4  Pick.  885. 

The  finding  of  the  court  renders  immaterial  the  question  whether  demand  and 
notice  was  necessary. 

Judgment  for  the  plaintiff. 

[86  Am.  Rep.  782.— Ed.] 
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Frazibk  v.  Simmons. 

f  June  24,  1885. 

CoKTRACT  — .  Salb  of  Stock  — Rulbs  or  Stock  Exchanqb—  Transfbr  of  Title  by  Patmbnt 
OF  Margin  and  Deposit  of  Certificates. 

There  may  be  a  bargain  and  sale  of  eooda  sufficient  to  transfer  the  title,  and  that  to  sup- 
port an  action  for  gooas  bargained  and  sold,  without  any  such  deliyery  as  will  amount  to 
a  transfer  of  possession. 

Plaintiff  sold  defendants  certain  shares  of  stock,  "pajrable  and  deliverable,  buyer's 
option,  sixty  days ; ''  thus  showinj^  that  the  parties  did  not  intend  a  present  transfer.  By 
the  rules  of  the  stock  exchange  of  which  botn  parties  were  members,  on  all  contracts  for 
stocks  sold  on  time,  either  party  might  require  a  deposit  to  be  made  any  time  during  the 
existence  of  the  contract ;  but  the  seller  should  hare  the  privilege  of  depositing  the  stock 
in  lieu  of  the  cash,  in  which  case  the  margins  should  be  paid  to  him  b;^  toe  buyer,  and  the 
amount  credited  on  the  contract.  Three  Oa^s  after  the  sale  in  question  the  defendants, 
on  plaintiff's  demand,  paid  plaintiff  a  margin  of  twenty  per  cent,  and  plaintiff,  on  the 
same  day,  in  conformity  with  the  rules  of  the  exchange  deposited  the  certificates  of  stock' 
with  a  trust  company,  with  power  of  attomejr  for  their  transfer  executed  in  blank ;  and 
the  trust  company  deliyered  to  plaintiff  a  receipt  therefor,  agreeing  to  deliver  upon  return 
of  the  receipt  indorsed  by  both  plaintiff  and  defendant.  In  an  action  to  recover  the  bal- 
ance due  on  the  stock  — 

Beld,  that  the  transaction  amounted  io  a  transfer  of  the  title ;  that  a  deposit  of  the 
stock  in  lieu  of  the  cash  by  the  plaintiff,  and  payment  of  the  margin  by  defendants  to  be 
credited  on  the  contract  price  under  the  rules  of  the  exchange,  snowed  a  change  in  the 
condition  of  the  parties  amounting  to  a  transfer  of  the  title,  entitling  the  plaintiff  after 
sixty  days  to  maintain  an  action  for  balance  due  on  the  stock. 

Action  of  contract  in  which  the  plaintiff  sought  to  recover  the  balance  of  the 
purchase-money  for  certain  shares  of  stock  sold  by  the  plaintiff  to  the  defendants. 
At  the  trial  in  the  superior  court  it  appeared  that  on  the  25th  of  October,  1881, 
the  plaintiff  and  the  defendants,  then  both  being  members  of  the  Boston  Mining 
and  Stock  Exchange,  in  open  board  and  at  auction  agreed  upon  a  sale  by 
the  plaintiff  to  the  defendants  of  three  hundred  shares  of  the  stock  of  the  Milton 
Mining  and  Milling  Company,  at  $1.19  per  share,  **  payable  and  deliverable  buyer^s 
option  sixty  days,"  and  on  October  26,  in  pursuance  of  the  usages  of  the  Ex- 
change, the  papers  were  passed  and  contract  completed.  At  the  time  of  the  exe- 
cution of  papers  and  the  completion  of  the  contract,  the  plaintiff  had  in  his  pos- 
session certincates  of  three  hundred  shares  of  the  stock  of  said  company,  which 
he  was  duly  authorized  to  sell,  each  certificate  bearing  upon  its  back,  at  that 
time,  the  usual  power  of  attorney  to  transfer  the  stock,  executed  in  blank,  in  the 
usual  way,  by  the  party  to  whom  the  certificate,  as  it  appeared  upon  the  face, 
was  issued.  On  October  28.  1881,  the  plaintiff  having  on  the  previous  day 
called  for  the  deposit  of  a  margin,  the  certificates  for  said  stock  were,  in  con- 
formity with  a  rule  of  the  Exchange,  deposited  in  the  hands  of  American  Loan 
and  Trust  Company ;  the  trust  company  at  the  same  time  issuing  a  receipt  for 
the  certificates  of  stock  containing  an  agreement  for  their  delivery  upon  the 
return  of  the  receipt,  indorsed  by  both  the  plaintiff  and  the  defendants, 
which  receipt  was  left  in  possession  of  the  plaintiff.  The  defendants,  at  the 
same  time,  paid  to  the  plaintiff  the  sum  of  $71.40,  on  account  of  the  pur- 
chase-money, being  twenty  per  cent  of  the  contract  price  of  said  stock. 
On  December  15,  1881,  and  before  the  expiration  of  the  sixty  days^  the  stock 
having  fallen  largely  in  price,  the  plaintiff  called  on  the  defendants,  who  were 
under  many  contracts  similar  to  the  one  in  this  case,  and  the  defendant  Simmons 
said  to  the  plaintiff,  that  his  firm  was  trying  to  arrange  a  compromise  with  the 
holders  of  such  contracts,  and  that  **  when  he  had  them  all  in  line,  he  would  see 
what  his  firm  would  do,  and  that  they  were  ready  to  do  by  the  plaintiff  as  by  the 
others,"  but  the  plaintiff  declined  to  consider  any  compromise  and  said  he  must 
have  his  money.  On  January  17,  1882,  and  after  the  expiration  of  sixty  days,  the 
plaintiff  again  called  on  the  defendant  Simmons,  who  offered  to  compromise  by  pay- 
ment of  a  portion  of  the  amount  due,  but  the  plaintiff  declined  to  compromise  and 
insisted  on  having  the  whole  amount,  but  the  defendants  did  not  pay.  The 
plaintiff  thereupon  brought  this  suit,  and  at  the  trial  produced  said  receipt,  and 
was  ready  and  willing  and  offered  to  surrender  the  same  upon  payment  of  the 
balance  of  the  purchase-money  and  interest.  Upon  the  uncontraaicted  facts  in 
Vol,  I.— 40 
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the  case  the  superior  court  ordered  a  verdict  for  the  plaintiff  for  the  full  contract 
price  of  the  stock,  less  the  amount  ($71.40)  pwd  October  28,  and  upon  request  of 
defendants,  reported  to  the  supreme  judicial  court. 

J,  J.  Myers^  for  plaintiff.     P.  Cttmmings  and  0,  F,  EaU,  for  defendants. 

C.  Allen,  J.  There  may  be  a  barg^ain  and  sale  of  goods,  sufficient  to  transfer 
the  title  and,  thus,  to  support  an  action  for  goods,  bargained  and  sold,  without 
any  such  delivery,  as  will  amount  to  a  transfer  of  possession.  Morse  v.  Sherman, 
106  Mass.  432,  433;  Haskins  v.  Warren^  115  id.  583;  Saff&rd  v.  McDonough,  120 
id.  290;  Arnold  v.  Delano,  4  Gush.  38;  Simmons  v.  Swift,  5  B.  &  C.  857;  2  Kent's 
Com.  492. 

In  the  present  case,  it  may  be  assumed  that  the  title  to  the  shares  did  not  pass 
at  once,  after  the  completion  of  the  contract  of  October  25.  The  words  '*we 
have  purchased'*  do  not  necessarily  import  a  present  transfer  of  property  to 
the  purchaser,  if  it  appears  that  the  intenrion  of  the  parties  was  otherwise. 
Sherwin  v.  Mudge,  127  Mass.  547.  The  words  **  payable  and  deliverable,  buyer's 
option,  sixty  days,"  go  to  show  that  the  parties  did  not  intend  a  present  transfer. 
But,  according  to  the  rules  of  the  Mining  and  Stock  Exchange  to  which  both 
parties  belonged,  on  all  contracts  for  stocks  or  bonds  sold  on  time,  either  party 
might  require  deposits  to  be  made  at  any  time  during  the  existence  of  the  con- 
tract, and  when  such  deposit  should  be  called  for,  after  the  next  session  of  the 
board,  on  buyer  contracts  where  the  cash  price  is,  at  the  time  a  deposit  is  called, 
below  the  contract  price,  the  buyer  shall  deposit  an  amount  equal  to  the  differ- 
ence between  the  contract  price  and  the  cash  price  at  the  time  the  deposit  is 
called  and  ten  per  cent  of  said  cash  price  additional,  and  the  seller  shall  deposit 
ten  per  cent  of  the  cash  price  at  the  time  said  deposit  is  called ;  and  the  seller 
shall  always  have  the  privilege  of  depositing  the  whole  amount  of  the  stock,  sold 
in  lieu  of  the  cash,  in  which  case  the  margins  shall  be  paid  to  him*  by  the  buyer 
and  the  amount  credited  on  the  contract. 

On  October  27  the  plaintiff  called  for  a  margin  of  twenty  per  cent  of  the  con- 
tract price,  and  on  October  28,  in  pursuance  of  the  above  rules,  he  deposited 
with  the  American  Loan  and  Trust  Company  the  certificates  of  the  shares,  with 
powers  of  attorney  for  their  transfer  executed  in  blank ;  and  on  the  same  day 
the  defendants  paid  to  the  plaintiff  twenty  per  cent  of  the  contract  price.  This 
was  a  part  payment  of  the  price.  The  trust  company  thereafter  held  the  shares 
and  the  plaintiff  could  not  withdraw  them  without  the  defendant's  concurrence. 
Nothing  more  was  to  be  done  by  the  plaintiff  to  effect  a  complete  delivery  of 
them,  except  to  indorse,  and  surrender  the  receipt  taken  from  the  trust  company. 
The  specific  shares  were  appropriated  to  the  defendants,  the  price  was  ascertained, 
the  defendants  were  entitled  to  obtain  possession  of  them  at  any  time  upon  pay- 
ment of  the  balance  of  the  price,  the  receipt  was  merely  in  the  nature  of  a 
vendor's  lien  for  the  price,  the  whole  transaction  was  assented  to  by  the  defend- 
ants, and  we  are  of  opinion  that  this  amounted  to  a  transfer  of  the  title  subject 
simply  to  the  right  of  the  plaintiff  to  require  the  trust  company  to  obtain  the 
price  before  surrendering  the  possession  of  the  certificates.  The  plaintiff  was 
bound  to  indorse  the  receipt  as  soon  as  payment  should  be  made.  The  deposit  of 
the  stock  in  lieu  of  the  cash,  and  the  payment  of  the  margin  by  the  defendants 
to  the  plaintiff,  to  be  credited  to  the  contract  under  the  twenty-fifth  rule,  show  a 
change  in  the  condition  of  the  parties  after  that  transaction  and  amount  to  a 
transfer  of  the  title^  and  entitle  the  plaintiff,  after  the  expiration  of  the  sixty 
days,  to  maintain  an  action  for  the  price.  Turner  v.Langdon  112  Mass.  265;  Mid' 
dlesex  Oo.  v.  Osgood,  4  Gray,  447.  The  defendants  further  contended  that  it  was 
necessary  for  the  plaintiff,  in  order  to  make  out  a  prima  facte  case,  to  show  that 
he  was  authorized  by  the  owner  to  sell  the  shares  at  the  time  when  the  contract 
was  made.  But  this  objection  is  covered  by  the  statement  in  the  report  that,  at 
the  time  of  the  execution  of  the  paper,  the  plaintiff  had  in  his  possession  certifi- 
cates for  three  hundred  shares  of  the  stock  which  he  was  dnly  authorized  by  his 
principal  to  sell  for  him.  This  takes  the  case  out  of  the  statute.  Qea.  Stats.,  chap. 
105,  §  6. 

Judgment  on  the  verdict. 
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Oabtbr  V,  Boston  and  Pbotidbnok  Railboad  Co. 
*  Judo  24,  1886. 

Highway  —  Approachbs  to  Bridos  —  Ddtt  to  Kiep  in  Ripair. 

The  defendaot  was  bound  to  keep  in  repair  a  bridge  and  its  approaches  over  its  railroad. 
Both  the  bridge  and  the  highway  were  subsequently  widened,  tne  former  by  the  defend- 
ant, the  latter  by  the  town  authorities.  In  an  action  to  recover  damages  alleged  to  have 
been  caused  by  a  defect  in  the  approach  to  the  bridge,  but  ^as  claimed  oy  defendant)  out- 
side of  the  approach  as  it  was  wnen  the  bridge  was  originally  built. 

B6ldf  that  whatever  constituted,  at  any  time,  the  approaches  to  the  bridge,  the  defend- 
ant was  bound  to  keep  in  repair. 

Tort  to  recover  damages  for  personal  injuries  alleged  to  have  been  received  in 
consequence  of  a  defect  in  a  portion  of  a  highway,  which  was  alleged  to  be  an 
approach  to  a  bridge  over  defendant's  railroad,  and  which  defendant  was  bound 
to  keep  in  repair.  At  the  trial  in  the  superior  court,  the  defendant  offered 
evidence  tending  to  show  that  the  place  in  Hyde  Park  where  the  defect  existed 
and  the  accident  happened,  was  not  within  the  highway,  as  it  existed  when  the 
railroad  was  built,  but  that  it  became  a  part  of  the  highway,  and  thus  of  the 
approaches  of  the  bridge,  only  by  subsequent  widening,  and  asked  a  ruling  that 
if  this  was  the  fact,  the  town  and  not  the  railroad  would  be  responsible  for  the 
defect.  The  court,  however,  declined  to  rule  as  requested  by  the  defendant,  but 
ruled  that  the  duty  of  the  defendant  company  to  maintain  the  approaches  to  the 
bridge  applied,  not  merely  to  the  approaches  as  originally  built,  but  to  any 
widening  thereof  that  might  be  made  in  course  of  widening  the  highwav.  The 
jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant  alleged  exceptions. 

/.  K  Cotter  and  (7.  F,  Jenney,  for  plaintiff.  O,  Putnam  and  T.  Russell,  2d,  for 
defendant. 

W.  Allen,  J.  The  bridge  belonged  to  the  defendant,  and  was  one  which  it 
was  "authorized,  or  required  to  construct."  The  defendant  was,  therefore,  re- 
quired to  keep  the  approaches  of  the  bridge  in  repair.  The  defect  of  which  the 
plaintiff  complains  was  in  the  approach  to  the  bridge,  but  outside  of  the  ap- 
proach, as  it  was  when  the  bridge  was  originally  constructed.  Both  the  bridge 
and  the  road  had  been  widened  ;  the  former  by  the  defendant,  the  latter  by  the 
public  authorities.  The  defendant  contends  that  its  obligation  to  keep  the 
approaches  in  repair  is  limited  to  the  approaches  as  they  were  at  the  time  of  the 
construction  of  the  bridge,  and  does  not  attach  to  an  extension  of  them,  caused 
by  the  widening  of  the  road.  It  does  not  appear  what  the  connection  was,  if 
any,  between  the  widening  of  the  bridge  and  of  the  road. 

For  aught  that  appears  the  road  was  widened  in  order  to  give  an  approach  to 
the  added  part  of  defendant's  bridfi^e.  Whatever  constituted  at  any  time  the 
approaches  of  the  bridge,  the  defendant  was  bound  to  keep  in  repair.  The  de- 
fendant relies  upon  the  provision  of  the  statute  that,  if  a  highway  is  laid  out 
across  a  railroad  after  it  is  constructed,  the  expense  of  constructing  and  main- 
taining the  highway  at  such  crossing  shall  be  borne  as  in  the  case  of  ordinary 
highways.  But  that  obviously  refers  to  the  laying  out  of  a  new  highway  and 
does  not  apply  to  the  widening  of  an  existing  way.  If  there  could  be  any  doubt 
upon  the  construction  of  the  provisions  as  compiled  in  the  act  of  1874,  chap.  372, 
S  95,  and  Pub.  Stats.,  chap.  112,  §  128,  an  examination  of  the  earlier  statutes 
would  remove  it.  Rev.  Stats.,  chap.  39,  §§  72,  69;  Stats.  1846,  chap.  271,  Stats. 
1857,  chap.  287,  §§  1,  4;  Gen.  Stats.,  chap.  68,  §$  47,  57,  61;  Pub.  Stats.,  chap. 
112,  §§  119,  120. 

Exceptions  overruled. 
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Langlby  t7.  Baknstbad. 

March  18,  1885. 

Towns  —  Adjoiwiko  "  Vicinity." 

Towns  may  be  "  situate  in  the  yicinity  "  of  each  other  within  the  meaning  of  that  phrase 
as  used  in  General  Laws,  chap.  68,  J  10,  although  not  adjoining.  The  question  being  one 
of  fact,  the  decision  of  the  board  of  commissioners  will  not  be  reviewed  bj  this  court.* 

Petition  for  a  new  highway  in  the  towns  of  Bamstead  and  Alton.  Upon  the 
petition  of  Alton,  under  General  Laws,  chap.  68).  §  10,  and  notice  thereof,  the  town 
of  Farmin^on  appeared  at  the  hearing  before  the  commissioners,  who,  in  their 
report,  assigned  $500  of  the  expense  of  making  the  highway  to  be  paid  by  that 
town.  Farmington  objected  at  the  bearing  that  the  commissioners  had  no  au- 
thority to  make  such  assignment,  l^ecause  Farmington  is  not  in  the  vicinity  of  the 
proposed  highway  and  of  the  town  of  Alton,  and  now  moves  to  set  aside  their 
report  for  that  cause.  The  court  overruled  the  objection  and  denied  the  motion, 
and  Farmington  excepted. 

E,  A.  nmbard  and  E,  H.  Shannon^  for  plaintiffs.  George  If,  Eastman,  JetteU  db 
Stone,  J.  W.  Carrier  and  Thomas  Cogswell,  for  defendants. 

Allbn,  J.  ^^  Words  and  phrases  shall  be  construed  according  to  the  common 
and  approved  usage  of  the  language.*'  Gkn.  Laws,  chap.  1,  §  2.  Etymologically 
and  by  common  understanding,  the  phrase  ''in  the  vicinity*'  means  in  the  neigh- 
borhood, and  neighborhood,  as  applied  to  place,  signifies  nearness,  as  opposed  to 
remoteness.  Whether  a  place  is  in  the  vicinity  or  in  the  neighborhood  of  another 
place  depends  upon  no  aroitrary  rule  of  distance  or  topography.  One  village  may 
be  said  to  be  in  the  vicinity  of  another  village  without  being  joined  or  incorpo- 
rated with  it,  and  one  house  may  be  said  to  be  near,  "in  the  vicinity  "  of,  or  in 
the  neighborhood  of,  another  house  and  not  structurally  adjoin  it.  Vicinity  admits 
of  a  more  indefinite  and  wider  latitude  in  place,  than  proximity  or  contiguity,  and, 
as  applied  to  territory,  may  embrace  a  more  extended  space  than  that  lyin^  con- 
tiguous to  the  place  in  question,  and,  as  applied  to  towns  and  other  terntorial 
divisions,  may  embrace  those  not  adjacent. 

The  chief  object  of  the  statute  is  to  distribute  with  greater  equality  and  uni- 
formity the  public  burdens,  and  relieve  those  towns  where  the  buraens  are  exces- 
sive and  disproportionate  to  the  benefits  derived,  by  placing  them  in  part,  upon 
other  towns  more  largely  benefited  by  the  improvement.  Actual  proximity  of 
towns  is  not  the  statute  test  of  a  right  to  relief,  out  an ''  excessively  burdensome '' 
expense  upon  one  town  for  a  public  improvement,  by  which  another  town  or 
other  towns  in  the  vicinity  are  **  greatly  benefited."  Qten.  Laws,  chap.  68,  §  10.  A 
town  separated  by  the  territory  of  another  town  from  that  where  the  new  high- 
way is  established  might  be  benefited  by  it  immensely  more  than  the  adjacent 
town  lying  between,  and  a  reasonable  construction  of  the  statute,  as  well  as  the 
requirements  of  justice,  demands  that  the  expense  should  be  apportioned  upon 
the  towns  in  the  vicinity  ''greatly  benefited"  disregarding  contiguity  of  bound- 
ary lines  of  towns.  Giving  to  the  term  "  vicinity''  its  natural  meaning,  and  that 
lying  in  the  common  understanding  and  approved  by  common  usage,  and  consid- 
ering the  leading  object  of  the  statute,  the  intent  of  the  legislature  must  h^ve 
been  to  apply  the  act  to  towns  in  the  neighborhood  of  that  in  which  the  highway 
is  established,  and  not  to  confine  it  to  towns  adjoining.  The  question  of  vicinity 
being  one  not  fixed  by  technical  and  arbitrary  rules,  but  depending  upon  reasonable 
nearness,  as  contrasted  with  remoteness,  and  upon  excess  of  burden  upon  one  town 
contrasted  with  enlarged  benefits  to  the  neighboring  town,  is  a  question  of  fact, 
and  the  finding  of  the  board  of  commissioners  upon  that  subject  upon  competent 
evidence  will  not  be  revised  here.     Haley  v.  Insurance  Co,,  12  Gray,  545. 

Exception  overruled.  / 

Carpbmtbr,  J.,  did  not  sit;  the  others  concurred. 

♦  See  anU^  p.  283. 
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Laitg  V,  Lynch. 

March  18,  1886. 

Bbmoval  of  Cause  — U.  S.  R.  S.  §  689  —  Rbp«al  —  Act  of  1875. 

The  third  claase  of  sectioD  639  of  the  United  States  Rerised  Statutes,  which  relates  to  the 
remoTal  of  causes  to  the  Federal  courts  on  account  of  prejudice  or  local  influence,  was  not 
repealed  bj  the  act  of  congress  of  March  8,  1875,  and  is  still  in  force. 

Petition  by  the  plaintiffs,  who  are  citizens  of  Pennsylvania,  for  the  removal  of 
the  cause  to  the  circuit  court  of  the  United  States  on  the  ground  of  prejudice  and 
local  influence.  The  petition,  with  a  bond,  and  the  affidavit  of  one  of  the  plaintiffs 
in  due  form,  stating  the  facts  necessary  to  bring  the  case  within  the  terms  of  the 
third  clause  of  section  689,  United  States  Revised  Statutes,  were  filed  at  the  April 
term,  1884.  The  cause  was  entered  at  the  October  term,  1888,  and  has  been 
pending  in  court  since  that  time  without  any  trial  being  had.  The  defendant 
objected  that  the  petition  was  too  late,  and  that  the  third  clause  of  section  639, 
United  States  Revised  Statutes,  was  repealed  by  the  act  of  congress  of  March 
3,  1875. 

John  Batchj  for  plaintiffs.     Fhink  dt  Batchelder,  for  defendant 

Clark,  J.  The  right  to  remove  a  cause  in  which  there  is  a  controversy  between 
a  citizen  of  the  State  in  which  the  suit  is  brought  and  a  citizen  of  another  State, 
from  a  State  court  to  the  circuit  court  of  the  United  States,  on  the  ground  of 
prejudice  or  local  influence,  is  given  to  the  non-resident  party  by  the  third  clause 
of  section  689,  United  States  Revised  Statutes,  which  is  a  reproduction  of  the  act 
of  congress  of  March  2,  1867.  Under  this  act,  the  petition  for  removal,  accom- 
panied with  an  affidavit  that  the  petitioner  has  reason  to  believe  and  does  believe 
that  froiii  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in  the 
State  court,  may  be  filed  at  any  time  before  the  final  hearing  or  trial  of  the  cause, 
unless  the  provision  of  the  statute  of  1867  is  repealed  by  the  act  of  congress  of 
March  8,  1875.  This  question  is  settled  by  the  decision  of  the  supreme  court  of 
the  United  States  in  the  recent  case  of  Hess  v.  BeynoldSy  118  U.  8.  78.  It  is  there 
held  that  the  act  of  March  3,  1875,  to  determine  the  jurisdiction  of  the  circuit 
courts  and  regulate  the  removal  of  causes  from  State  courts,  does  not  repeal  or 
supersede  all  other  statutes  on  those  subjects,  but  only  such  as  are  in  conflict  with 
it;  that  the  third  clause  of  section  689  of  the  Revised  Statutes  is  not  abrogated 
or  repealed,  and  that  an  application  for  removal  under  that  clause,  may  be  made 
at  any  time  before  the  trial  or  final  hearing  of  the  cause  in  the  State  court. 

Petition  granted. 

Allen,  J.,  did  not  sit ;  the  others  concurred. 


State  v.  Lancabteb. 

March  18,  1885. 

Constitutional  Law  —  Citizens  of  other  States  —  Rbqitirino  License — Discrimination. 
A  State  statute  requiring  citizens  of  other  States  to  procure  a  lioeuse  to  sell  trees, 
shrubs,  or  vines,  that  ma;r  be  sold  bv  its  own  citizens  unlicensed,  is  in  conflict  with  article 
4,  section  2,  of  the  Constitution  of  the  United  States. 

Information,  filed  by  the  attorney-general,  alle^ng  that  the  respondent  on  the 
22d  day  of  May,  1883,  at  Goffstown,  not  being  licensed  to  sell  trees,  shrubs,  and 
vines  not  ^rown  in  the  State  of  Npw  Hampshire,  did  unlawfully  sell  certain 
trees  and  vines,  to- wit,  etc.,  not  grown  in  said  State,  and  not  grown  one  year  or 
more  in  lands  or  nurseries  owned  by  him  in  said  State,  on  which  taxes  had  been 
paid,  to  one  Andrew  J.  Hazen,  contrary  to  the  form  of  the  statute,  etc.  This  in- 
formation is  filed  under  chapter 44  of  the  Laws  of  1879,  and  chapter  72  of  the  Laws 
of  1881.  The  respondent  mov^d  to  quash  the  information  on  the  ground  that 
said  acts  are  in  violation  of  section  2,  article  4  of  the  Constitution  of  the  United 
States.     The  court  projorma  denied  the  motion,  and  the  defendant  excepted. 

BainJbridge  WacUeighf  for  defendant.  Mason  W,  Tappauy  attomey-generaly  for 
State. 
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Bingham,  J.  The  respondent  claims  that  so  much  of  chapter  44,  Laws  of  1879, 
as  amended  by  chapter  72,  Laws  of  1881,  as  the  information  is  based  upon,  is  in 
conflict  with  article  4,  section  2,  of  the  Constitution  of  the  United  States,  giving 
the  citizens  of  each  State  all  the  privileges  and  immunities  of  citizens  in  the  sever^ 
States. 

Section  1  of  chapter  44,  as  amended,  enacts,  among  other  things,  that  no  party 
shall  sell,  or  act  as  the  agent,  or  receive  subscriptions  for  the  sale  of  trees,  shrubs, 
or  vines  not  grown  in  this  State,  unless  he  shall  first  obtain  a  license  for  that 
purpose,  under  a  penalty  of  $100  for  each  offense,  with  the  proviso  that  any  citizen 
of  this  State  may  sell  trees,  shrubs,  and  vines  grown  one  year  or  more  in  lands  or 
nurseries  owned  by  him  in  this  State,  on  which  taxes  have  been  paid,  without 
procuring  the  license  or  incurring  the  penalty.  The  information  is  for  selling 
trees,  shrubs,  and  vines  in  New  Hampshire  not  crown  there,  or  grown  one  year 
or  more  in  lands  or  nurseries  owned  by  the  respondent  in  the  State,  on  which  taxes 
have  been  paid. 

These  statutes  do  not  give  the  citizens  of  other  States  the  right  to  sell  trees, 
shrubs,  and  vines  grown  one  year  or*  more  in  lands  or  nurseries  owned  by  them 
in  this  State  on  which  taxes  have  been  paid,  without  a  license,  and  they  are  not, 
in  this  respect,  given  the  privileges  and  immunities  of  citizens  of  this  State.  This 
conflict  avoids  the  statutory  provisions  on  which  the  State  asks  to  maintain  this 
information.  Laws  of  1879,  chap.  44;  Laws  of  1881,  chap.  72;  Ward  v.  Mary- 
land, 12  Wall.  418. 

The  case  does  not  state  the  residence  of  the  respondent,  but  it  is  assumed  that 
it  was  in  one  of  the  other  States  of  the  Union.  Still  if  he  was  a  citizen  of  this 
State,  and  the  statute  did  not  create  a  legal  disabilitv  on  citizens  of  other  States, 
its  effect  being  to  discriminate  against  citizens  of  this  State,  a  serious  question 
arises,  whether  the  legislature  intended  such  a  result,  and  if  it  did  not,  whether 
this  provision  of  the  statute  has  any  legal  effect.     Blisses  Petition^  61  N.  H.  185. 

Information  quashed. 

Clabk,  J.,  did  not  sit;  the  others  concurred. 

[See  Brown  r.  Houtton,  89  Am.  Rep.  284;  OUy  of   MarshaUown  t.  Mlum,  48  id.  116.-— Ed.] 


Osgood  v.  Concord  Railroad. 

March  18,  1885. 

Cabriir  —  Illboal  Charob — Pbwaltt. 

If  a  railroad  charges  and  reoeiires,  for  transporting  a  car-load  of  merohandise  to  the 
statioD  on  its  road  where  it  deHvers  the  goods,  and  they  are  accepted  by  the  consignee, 
more  than  it  charges  for  transporting  the  same  a  greater  distance,  it  is  liable  to  the  penalty 
imposed  by  chapter  55,  Laws  of  1859,  although  by  the  original  contract  the  merchandise 
was  to  be  transported  to  a  more  distant  station. 

Deht  for  a  penalty  alleged  to  have  been  incurred  by  the  defendants  June  20, 
1881,  under  chapter  55,  Laws  of  1879,  by  charging  a  greater  sum  for  transporting 
a  car-load  of  com  from  Concord  to  Suncook  than  was  charged  for  transporting 
the  same  from  Concord  to  Hooksett,a  greater  distance.    Facts  found  by  the  court. 

June  20,  1881,  the  defendants  owned  and  operated  a  railroad  from  Concord  to 
Nashua,  located  on  the  west  bank  of  Merrimack  river,  between  Concord  and 
Hooksett.  They  also  operated  a  railroad  on  the  east  side  of  the  river  between 
Concord  and  Hooksett,  having  a  station  at  Suncook  for  the  delivery  of  freight;  on 
that  day  they  hauled  from  Concord  to  Suncook,  and  delivered  to  the  plaintiffs, 
a  car-load  of  corn  bought  by  the  plaintiff  through  Barrow  &  Co.,  of  Concord,  m 
Ogdensburg,  N.  Y.,  and  forwarded  over  several  other  roads  to  Concord,  where 
the  defendants  received  it.  The  roads  between  Ogdensburg  and  Boston,  the 
defendants*  being  one,  formed  a  continuous  line  for  the  transportation  of  mer- 
chandise to  billing  points  on  the  line,  called  the  M  National  Dispatch  Line,'*  hav- 
ing a  common  agent  at  Ogdensburg,  with  authority  from  each  road  to  make  con- 
tracts for  the  transportation  of  merchandise  from  Ogdensburg  to  the  several  bill- 
ing stations  on  the  whole  line  and  to  fix  the  rate  therefor  to  be  divided  between  the 
roads  doing  the  service;  also  with  authority  to  ^x  or  establish  billing  stations  on 
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the  line.  In  1881,  Hooksett  was,  and  Suncook  was  not,  a  bDling  point  on  the  de- 
fendants^ road  for  ^ain  forwarded  from  Ogdensburg  by  this  through  line.  Hook- 
sett  was  made  a  billing  point  by  the  agent  who  represented  the  whole  line  from 
Ogdensburg  to  Boston,  and  the  rate  for  transportation  from  Oedensburg  to  Hook- 
sett  was  fixed  by  him.  Full  car-loads  of  com  were  forwarded  from  Oedensburg 
through  to  billing  points  only  on  the  line.  When  these  trains  reached  Concord, 
cars  for  billing  stations  on  the  defendants'  road  were  detached  and  forwarded  by 
a  way  train  via  Suncook,  while  the  through  trains  were  forwarded  by  the  main 
line  on  the  west  side  of  the  river.  The  agent  of  the  Dispatch  Line  at  Ogdens- 
burg refused  to  bill  cars  to  Suncook,  and  a  person  having  grain  to  be  forwu^ded 
from  Offdensburg  to  Suncook  was  compeU^  to  accept  a  contract  for  delivery  at 
Concord  or  Hooksett.  The  distance  from  Concord  to  Hooksett  via  Suncook  is 
nine  and  a  half  miles,  and  about  the  same  over  the  main  line.  The  distance  from 
Concord  to  Suncook  is  seven  miles.  In  June,  1881,  the  tariff  on  com  was  four 
cents  per  'one  hundred  pounds  from  Concord  to  Suncook  and  the  same  from 
Concord  to  Hooksett,  and  from  Hooksett  to  Suncook  two  cents  per  one  hundred 
pounds. 

The  car  in  question  was  detached  from  the  through  train  at  Concord,  and  for- 
warded by  the  way  freight  train  to  Suncook,  where  it  was  left,  and  was  not  taken 
to  Hooksett  at  all. 

The  charges  for  the  carriage  of  the  com  from  Ogdensburg  to  Hooksett  were 
$32.85,  t^  fixed  by  the  common  agent  of  all  the  roads,  which  sum  included  the 
defendants'  share  for  the  carriage  of  the  com  from  Concord  to  Hooksett.  The 
freight  bill  forwarded  from  Hooksett- to  Suncook  contained  a  charge  of  $5.60  for 
transportation  of  the  same  car-load  of  com  from  Hooksett  to  Suncook,  and  $82.25 
charged  as  expense,  making  a  total  of  $87.95  charged  for  the  ^transportation  of 
the  car-load  oi  com  from  Ogdensbure  to  Suncook,  which  sum  the  plaintiffs  were 
required  to  pay  and  did  pay  to  the  defendants'  station  agent  at  Suncook.  The 
charge  was  the  same  that  the  plaintiffs  would  have  been  required  to  pay,  accord- 
ing to  the  tariff  rates,  if  the  com  had  been  carried  to  Hooksett  (to  which  place 
it  was  billed),  and  had  then  been  forwarded  to  Suncook.  The  court  held 
upon  the  foregoing  facts  that  the  plaintiffs  were  entitled  to  recover,  and  the 
defendants  excepted. 

Chase  <t  Streeter^  for  defendants.     Copeland  <t  Jones,  for  plaintiffs. 

Carfbntbr,  J.  The  statute  provides  that  **no  railroad  owned  or  operated  in 
this  State  shall  charge  a  higher  tariff  on  like  classes  of  freight  by  the  car-load, 
when  delivered  at  any  station  on  its  line,  than  is  charged  to  deliver  the  same  at 
auy  station  on  the  road  where  the  transportation  is  for  a  greater  distance,"  or, 
more  briefly  expressed,  no  railroad  shall  charge  more  for  transporting  freight  by 
the  car-load  any  distance  than  it  charges  for  transporting  the  same  a  greater 
distance,  and  imposes  a  fine  for  violating  its  provisions,  to  be  recovered  in  an 
action  for  debt.  Laws  of  1879,  chap.  55.  This,  excluding  the  provision  for  a 
penalty,  is  substantially  a  re-enactment  of  the  common  law.  McDuffee  v.  Railroad, 
52  N.  H.  430,  457;  S.  C,  18  Am.  Rep.  72;  Bail/road  v.  Forsaith,  59  id.  122; 
S.  C,  47  Am.  Rep.  181.  The  railroad  on  the  west  bank  of  the  river  to 
Hooksett,  and  the  railroad  to  Hooksett  by  way  of  Suncook,  are  both  operated 
by  the  defendants,  and  for  the  purposes  of  this  question  are  to  be  treated 
as  parts  of  the  same  road.  Gkn.  Laws,  chap.  169,  §  1 ;  Fierce  v.  Concord  Rail- 
road,  51  N.  H.  590.  The  distance  from  Concord  to  Suncook  is  seven  miles, 
and  to  Hooksett  nine  and  one-half  miles.  The  defendants  charged  for  trans- 
porting the  car-load  of  corn  from  Ogdensburg  to  Hooksett  $82.85,  and  to 
Suncook  $87.95.  Whatever  part  of  the  whole  sum  charged  was  appropriated  for 
the  freight  over  other  roads,  the  defendants  charged  and  received  for  transporting 
the  car-Toad  upon  their  own  road  from  Concord  to  Suncook  ij5.60  more  than  they 
charged  for  transporting  the  same  the  greater  distance  from  Concord  to  Hooksett. 
A  more  striking  instance  of  the  mischief  the  statute  was  intended  to  remedy 
could  hardly  be  presented.  The  defendants  were  not  a  party  to  and  haje  no  con- 
cern with  the  agreement  of  the  vendors  to  deliver  the  com  to  the  plaintiffs  free 
of  expense  |t  Hooksett.     Their  own  contract  to  transport  the  corn  to  Hooksett 
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does  not  relieve  them  from  liability.  If  they  had  perfonned  that  contract  and 
insisted  upon  the  plaintiffs^  taking  a  delivery  of  the  com  at  Hooksett,  it  may  be 
that  there  would  have  been  no  just  ground  of  complaint.  But  they  did  not  do 
so.  By  their  transportation  of  the  com  to  Suncook,  and  the  plaintiffs'  acceptance 
of  it  there  instead  of  at  Hooksett,  the  original  contract  was  abandoned,  and  in 
its  place  a  new  one  to  haul  it  to  Suncook,  was  substituted,  under  which  the 
service  was  rendered  and  the  right  to  freight  accrued.  The  defendants  cannot 
treat  the  contract  as  rescinded  so  far  as  it  relates  to  the  service  to  be  rendered, 
and  in  force  for  the  purpose  of  measuring  their  compensation.  Whether,  upon  a 
contract  to  haul  a  car-load  of  merchandise  from  Concord  to  Suncook  by  way  of 
Hooksett,  the  defendants  can  or  cannot,  under  the  statute,  properly  charge  a 
greater  sum  than  their  rate  to  Hooksett,  either  in  case  they  literally  perform  the 
contract  or  in  case  they  in  fact  haul  it  by  the  direct  and  shorter  route  to  Suncook, 
are  questions  which  need  not  be  determined,  because  the  case  shows  no  such 
contract.  • 

In  Commonwealth  v.  Worcester  dh  Nashua  Railroad^  124  Mass.  561,  the  question 
arose  upon  demurrer,  and  the  declaration  did  not  show  that  the  defendants 
charged  or  received  a  greater  sum  than  the  statute  allowed.  The  ruling  in  regard 
to  the  statute  of  limitations  was  correct. 

Exceptions  overraled. 

Smith,'  J.,  did  not  sit;  the  others  concurred. 


State  v.  Bean. 

March  18,  1885. 

Offici  and  Officbr —  SuPERVTsoRS  OF  Chick-list  —  Elsotion. 

If  no  superTisors  of  the  check-list  are  chosen  at  a  biennial  election,  they  may  be  elected 
at  a  town  meeting  specially  called  for  the  purpose. 

Information,  in  the  nature  of  a  qtu>  warranto^  filed  by  the  attorney-general,  at 
the  relation  of  Edmund  0.  Cole,  and  two  others.    The  opinion  states  the  case. 

Mason  W.  Tappan,  Attorney- General,  for  State.  John  H,  Albin  and  Davis  dt 
Paigey  for  defendants. 

Cabpbnteb,  J.  The  relators  were  elected  supervisors  of  the  check-list  for  the 
town  of  Warner  at  the  November  election,  1882.  In  the  warrant  for  the  biennial 
meeting  of  November,  1884,  the  business  of  choosing  supervisors  \ras  not  men- 
tioned, and  no  supervisors  were  elected  at  that  meeting.  At  a  special  meeting 
called  for  the  purpose,  and  held  on  the  6th  of  December,  1884,  at,  and  before 
which  the  relators  performed  the  duties  of  supervisors,  the  defendants  were 
chosen  supervisors,  if  they  lawfully  could  be ;  and  the  question  is,  whether  those 
officers  can  be  elected  at  a  special  meeting,  when  none  have  been  chosen  at  the 
biennial  meeting. 

Whether  particular  officers  are  State,  county,  or  town  officers,  is  determined  by 
the  nature  and  extent  of  their  jurisdiction;  and  by  the  functions  which  they  have 
to  perform,  rather  than  by  the  time  and  manner  of  their  election  or  appointment. 
If  justices  of  the  peace  were  elected  by  each  town,  as  they  are  in  some  States, 
they  would  not,  therefore,  be  town  officers ;  and  if  county  commissioners  were  ap- 
pointed by  the  governor  and  council,  they  would  be  none  the  less  county  officers. 
Supervisors  of  the  check-list  are  town  officers.  They  must  be  legal  voters  of  the 
town  in  which  they  are  elected,  and  have  no  authority  beyond  the  limits  of  that 
town.  It  is  the  duty  of  the  board  to  make  out  and  post  up,  at  two  or  more  of 
the  most  public  places  in  town,  a  full  and  complete  alphabetical  list  of  all  the  legal 
voters  in  the  town,  fourteen  days  before  the  meeting  at  which  the  list  is  required 
to  be  used ;  to  hold  sessions  for  its  correction,  at  times  and  places  to  be  stated 
upon  the  posted  list;  to  hear  all  applications  for  putting  on  new  names,  or  for 
stiiking  off  nunes  already  on,  and  all  evidence  offered  in  support  of  such  applica- 
tions, and  to  correct  the  list  accordingly ;  to  lodge  an  attested  copy  of  the  check- 
list, as  corrected,  with  the  town-clerk,  before  the  opening  of  the  meeting ;  to  be 
present  at  the  opening  of  the  meeting,  to  remain  in  attendance  during  its  con- 
tinuance, and  to  have  with  them  the  corrected  list.     It  is  the  duty*of  the  chair- 
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man  of  the  board  to  call  the  meeting  to  order,  and  to  preside  ontil  a  moderator  is 
chosen.  Gen.  Laws,  chaps.  30,  89,  §(  1,  5;  Laws  of  1870,  chap.  57,  §§  6,  7.  No 
other  powers  are  conferred,  or  duties  imposed  upon  them. 

''All  persons  whose  names  are  entered  upon  said  list  shall  be  deemed  legal 
voters,  and  no  person  whose  name  is  not  upon  said  list  shall  be  allowed  to  vote, 
unless  his  name  was  left  off  by  mistake,  and  his  right  clearly  known  to  the  su- 
pervisors before  the  list  was  made  out."  Gen,  Laws,  chap.  80,  §  5.  ''  The  check-list 
shall  be  used  at  all  times  in  the  election  of  moderator  and  supervisors,  at  annual 
and  biennial  elections."  Gcd.  Laws,  chap.  80,  §  10;  Laws  of  1879,  chap.  57,  §  7; 
Oen.  Laws,  chap.  89,  $  8;  Laws  of  1881,  chap.  69,  §  1. 

One  purpose  of  these  provisions  is  to  preserve  the  purity  of  elections,  to  secure 
to  all  legal  voters  their  right  to  vote,  and  to  prevent  all  others  from  voting. 
Whatever  may  be  the  effect  of  the  failure  to  have  or  use  a  check-list  at  an  annual 
or  biennial  election,  or  at  any  town  meeting,  upon  the  validity  of  such  elections, 
or  of  the  action  taken  at  such  meeting,  the  intention  of  the  legislature,  that  upon 
all  those  occasions  there  shall  be  a  corrected  check-list,  is  explicitly  and  un- 
mistakably declared.  Without  supervisors  there  can  be  no  check-list.  Town 
officers,  with  exceptions  not  here  material,  continue  in  office  till  others  are  chosen 
and  sworn  in  their  stead.  Gen,  Laws,  chap.  40,  §  14.  If  supervisors  are  not 
town  officers,  their  authority  ceases  at  the  end  of  the  term  for  which  they  are 
elected.  Li  the  case  of  a  failure  to  elect  a  new  board,  or  of  the  disability  at  any 
time  of  the  whole  board,  by  reason  of  sickness  or  otherwise,  there  is  no  provision 
for  fillinff  the  vacancy,  and  there  can  be  no  check-list.  Such  a  result  was  not 
intended  bv  the  legislature,  and  cannot  be  brought  about  by  the  legal  construc- 
tion of  indecisive  language.  Upon  this  ground,  as  well  as  by  reason  of  the 
nature  of  the  office,  it  must  be  held  that  supervisors  are  town  officers. 

The  act  of  August  16,  1878  — Laws  of  1878,  chap.  60 —  creating  the  office  of 
supervisors  of  the  check-list,  appears  in  the  General  Laws  as  chapter  80,  and  pro- 
viaes  that  "A  board  of  supervisors,  consistinff  of  three  legal  voters  in  each  town, 
shall  be  elected  at  the  biennial  election,  to  be  nolden  in  November  next,  by  major 
vote,  and  at  each  biennial  election  thereafter; "  that  ''in  case  of  death,  resigna- 
tion or  removal  of  a  supervisor  of  the  check-list  of  any  town,  it  shall  be  the  duty 
of  the  remaining  supervisors  to  ffil  the  vacancy  by  au  appointment  in  writing, 
which  shall  be  recorded  by  the  town  clerk."  Gen.  Laws.  chap.  80,  §§  1,  8.  The 
power  of  the  remaining  supervisors  to  fill  vacancies  in  the  board  is  confined  to 
those  caused  by  death,  resignation  or  removal.  By  removal  is  inteuded,  removal 
from  the  town,  referring  to  the  requirement  that  the  board  shall  consist  of 
"three  legal  voters  in  each  town.*'  The  statutes  make  no  provision  for  the  re- 
moval of  a  supervisor  from  office  for  cause.  The  cases  of  a  refusal  to  accept  the 
office  (unless  that  is  equivalent  to  a  resignation),  of  a  supervisor's  being  disabled 
by  sickness,  or  convicted  of  crime  and  imprisoned,  or  oecoming  insane,  of  the 
simultaneous  death,  resignation,  or  removal  from  town  of  the  whole  boara,  and 
of  a  failure  to  elect  at  a  biennial  election,  are  not  provided  for  in  the  act  creatinj^ 
the  office,  and  in  all  these  cases  there  can  be  no  check-list  unless  provision  is 
made  elsewhere  for  filling  vacancies  so  caused.  The  onl^  other  statutes  relating 
to  the  subject  are  Gen,  Laws,  chap.  42,  §  6,  which  provides  that  *^  Whenever  a 
vacancy  shall  occur  in  any  town  office  other  than  that  of  selectmen,  the  select- 
men may  in  writing  appomt  some  suitable  person  to  the  office; "  and  G«n.  Laws, 
chap.  42,  §  1,  which  provides  that  '*  When  any  person  elected  to  any  town  office 
shall  not  accept  the  same,  or  shall  die,  resign,  remove  from  town,  or  become  in- 
sane, in  the  judgment  of  the  town,  or  shaU  be  removed  from  office,  or  convicted 
of  any  crime,  or  when  no  annual  meeting  shall  have  been  holden  for  the  choice  of 
town  officers,  or  no  choice  has  been  made,  or  when  there  shall  be  a  vacancy  in 
any  other  way,  the  town  may  choose  such  officer,  at  any  legal  meeting  holden  for 
that  purpose,  or  at  the  adjournment  of  the  annual  meeting." 

The  latter  section  is  identical  with  chapter  86,  section  1,  of  the  Revised  Statutes, 
except  that  the  words  '^  or  convicted  of  any  crime  "  were  added  by  the  amendatory 
act  of  July  4,  1868.  Laws  of  1868,  chap.  1,  §  7.  It  is  true,  that  when  originally 
enacted  it  was  not  intended  to  apply  to  supervisors,  for  no  such  officers  then 
existed,  and  that  it  related  exclusively  to  officers  elected  at  the  annual  meeting, 
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because  there  were  then  no  other iown  officers.  But  when,  together  with  the  act 
creating  the  office  of  supervisors,  it  was  re-enacted  in  the  body  of  the  General 
Laws— Laws  of  1878,  chap.  56,  §  1 ;  Laws  of  1879,  chap.  57,  §  88  —  no  reason  is 
perceived  for  supposing  that  the  legislature  did  not  intend  it  to  apply  to  those 
officers,  so  far  as  its  provisions  are  in  their  nature  applicable  to  them.  Newly- 
created  offices  are  in  general,  subject  tc^all  the  laws  relating  to  the  class  of  offices 
to  which  they  belong.  Should  the  legislature  establish  a  new  county  office,  the 
incumbent  would  be  removable  for  official  misconduct,  under  General  Laws,  chap. 
24,  §  7,.  and  a  person  elected  to  a  new  town  office  would  be  bound  to  take  the 
oath  of  office  required  by  Gen.  Laws,  chap.  41,  §  6,  for  neglecting  to  do  so. 
The  mere  fact  that  this  section,  when  enacted,  related  to  annual  offices  only,  be- 
cause no  others  existed,  is  no  reason  for  not  applying  it  to  biennial  offices  when 
they  are  created.  An  act  making  the  selectmen's  term  of  office  two  years  instead 
of  one,  and  changing  the  time  of  their  election,  would  not  render  the  existing 
provisions  for  filling  vacancies  inapplicable  to  that  office.  Statutes  are  to  be  con- 
strued in  view  of  the  law  existing  at  the  time  of  their  enactment.  It  must  be 
presumed  that  the  legislature,  in  adopting  the  supervisor  act,  had  in  mind  the 
general  law  relating  to  vacancies  in  town  offices,  and  that  it  was  because  of  the 
existence  of  the  general  law  and  its  supposed  sufficiency  for  the  purpose,  that 
further  provision  was  not  made  for  filling  vacancies  in  the  board. 

The  provision  of  the  section  under  consideration,  relating  to  vacancies  caused 
by  death,  resignation,  or  removal  from  town,  can  have  no  application  to  super- 
visors, because  it  is  inconsistent  with  the  requirement  that  vacancies  happening 
from  those  causes  shall  be  filled  by  the  remaining  supervisors,  and  the  special 
enactment  must  prevail  over  the  general  one  ;  nor  can  that  respecting  vacancies 
caused  by  removsil  from  office,  because  there  is  no  law  authorizing  the  removal 
of  a  supervisor  ;  nor  that  relating  to  vacancies  arising  from  a  failure  to  hold  the 
annual  meeting,  for  none  can  happen  in  the  board  of  supervisors  from  that  cause. 
But  vacancies  may  happen  by  the  refusal  of  a  person  elected  supervisor  to  accept 
the  office,  by  a  supervisor  being  convicted  of  crime  or  becoming  insane,  by  a 
failure  to  elect,  and  in  various  other  ways,  to  all  of  which  the  statute  is  in  terms 
applicable.  The  fact  that  some  of  its  provisions  do  not  apply  to  the  office  of 
supervisors  has  no  tendency  to  show  that  other  provisions  may  not  apply,  or  that 
they  were  not  intended  to  apply.  The  statute  is  a  fi^neral  one,  relating  in  terms 
to  all  town  offices,  but  it  has  no  application  to  the  office  of  town  clerk,  because  the 
selectmen  must  **  without  delay,"  appoint  a  town  clerk  whenever  a  vacancy  occurs 
in  that  office.  Gen.  Laws,  chap.  42,  §  6.  Aside  from  the  case  of  supervisors,  it 
provides  for  fiUins^  vacancies  in  some  offices  which  cannot  happen  in  others.  A 
vacancy  by  removal  from  office  cannot  happen  in  the  board  of  selectmen,  because 
they  are  not  removable.  The  statute  must  be  read  distributively,  applying  to 
each  office  the  provisions  applicable  to  that  office. 

The  relators  continued  in  office  until  the  defendants  were  chosen  and  sworn  in 
their  stead.  Gen.  Laws,  chap.  40,  §  14.  They  performed  all  the  duties  of  9uper- 
visors  for  the  special  meeting,  and  the  check-list  made  and  corrected  by  them 
was  used  in  the  election  of  the  defendants.  What  effect  a  failure  to  use  the  check* 
list  in  the  election  of  supervisors  at  a  special  meeting  (if  its  use  is  required  by 
Gen.  Laws,  chap.  80,  §  10  ;  Laws  of  1879,  chap.  57,  §  7),  might  have  upon  the 
validity  of  the  election  ;  whether  the  proceedings  of  a  meeting,  in  the  organiza- 
tion of  which  the  check-list  is  required  to  be  used,  but  organized  and  held  without 
a  check-list,  would  be  valid  or  invalid,  and  whether  the  selectmen  can  appoint 
under  Gen.  Laws,  chap.  42,  §  6,  in  case  the  supervisors  shoidd  all  simultaneously 
die,  resign,  or  remove  from  town,  or  in  case  one  or  more  of  them  should  be 
convicted  of  crime,  or  become  insane,  or  a  vacancy  should  otherwise  happen 
which  the  remaining  supervisors  are  not  authorized  to  fill,  at  a  time  so  near  the 
annual  meeting  or  biennial  election  that  no  special  meeting  to  ffil  the  vacancy 
could  be  seasonably  called  or  held,  are  questions  not  necessary  to  be  now  deter- 
mined. 

At  the  November  election  in  1878,  the  town  of  Haverhill  failed  to  elect  super- 
visors, and  as  that  was  the  first  election  under  the  law  creating  the  office,  and 
as  there  was  consequently  nd  old  board  holding  over,  the  town  was  placed  in  the 
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flame  situation  as  if  now  the  existing  supervisors  should  all  simultaneously  die  or 
resign.  In  that  cflise  the  selectmen,  acting  under  the  advice  of  counsel,  appointed 
a  board  of  supervisors,  and  no  question  was  ever  moved  against  the  validity  of 
their  action. 

The  defendants  were  lawfully  elected,  and  are  entitled  to  the  office. 

Information  dismissed. 

All  concurred. 

WhITTBBDQB  v.  EDMX7in>8. 

March  18,  1885. 

Fraud  —  Mohtoaqb  to  Skovrb  Morb  than  Dub  —  Good  Faith. 

A  mortgage  gireD  to  secure  a  note  made  for  a  larger  sum  thau  the  amount  actually 


doe  from  ihe  mortfaeor  is  not  invalid  as  ajzainst  creditors  of  the  mortgagor,  if  it  appears 
that  it  was  not  made  to  hinder,  delay  or  defraud  those  creditors. 

Bill  in  equity  to  set  aside  a  mortgage  from  the  defendant,  Susan  H.  Edmunds, 
to  the  other  defendant,  Q^orge  H.  Edmunds,  as  constituting  a  cloud  on  the  plain- 
tifi^s  title  under  the  levy  of  an  execution  on  a  portion  of  the  mortgaged  premises, 
as  the  estate  of  the  defendant  Susan     Facts  found  by  the  court. 

January  26,  1881,  the  defendant  Susan,  gave  the  defendant  George,  a  note  for 
fl,225,  and  secured  it  by  a  mortgage  upon  the  real  estate  described  in  the  bill. 
The  court  found  the  note  and  mortgage  were  a  valid  debt  and  security  to  the 
amount  of  $925.75,  and  interest  from  ^ptember  15,  1880,  and  that  the  same  were 
not  made  to  hinder,  delay  or  defraud  the  plaintiff.  The  court  ordered  the  bill 
dismissed,  and  the  plaintiff  excepted. 

Harry  G.  Sargent^  for  plaintiff.    Bay  db  Walker  and  TTm.  L,  Foster ^  for  defendants. 

Allbn,  J.  The  finding  of  no  fraud  in  the  execution  of  the  note  and  mortgage 
necessarily  included  the  finding  that  the  transaction  was  in  good  faith,  and  that 
the  making  of  the  note  and  mortgage  to  secure  a  larger  sum  than  was  actually 
due  was  an  unintentional  error  and  innocent  mistake.  I^oyes  v.  Patrick^  58  N.  H. 
618.  The  mortgage  being  made  in  ^ood  faith,  though  describing  the  debt  se- 
cured as  larger  than  that  actually  existing  at  the  time,  cannot,  in  the  absence  of 
fraud,  be  defeated  by  the  mortgagor's  creditors  by  reason  of  an  innocent  mistake. 
Putnam  Y.  Osgood,  52  N.  H.  148,  158;  Gordon  y.  Preston,  1  Watts  (Penn.),  385; 
Jones  on  Mort.,  §  848. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


JbNKEETO  t>.  FOWLBB. 

March  18,  1885. 

Will—  **  Moneys*'  —  What  Includid  in. 

If  a  will  contains  no  residuary  clause,  and  it  is  manifestly  the  testator's  intention  to  dis- 
pose of  all  of  his  property,^  the  words  "all  my  moneys  after  pacing  all  m^  just  debts" 
may  pass  deposits  in  a  savings  bank  and  railroad  stock  not  specifically  deTised.* 

Bill  in  equity  for  the  construction  of  the  will  of  Joseph  Fowler,  late  of  Durham, 
in  this  county.     The  will  gives : 

1.  The  income  of  the  testator's  homestead  in  Durham  to  his  brother,  George 
Fowler,  for  life;  then  to  his  nephew,  Clarence  Fowler,  for  life;  then  to  his 
nephew,  Harry  Fowler,  for  life ;  then  the  homestead  to  the  Congrregational  church 
in  Durham. 

2.  A  granite  monument  and  headstones  to  the  g^raves  in  his  family  lot  in  the 
cemetery  in  Dover,  not  to  exceed  $225. 

8.  The  interest  of  $50  to  Dover,  to  keep  the  lot  in  the  cemetery  and  the  monu- 
ment and  headstones  in  repair. 
4.  **  I  give  and  devise  to  the  Gon^egational  church  of  the  town  of  Durham  all 

*  Authorities  collated,  82  Eng.  Rep.  681;  see  also  Smith  y,  Burch,  92  N.  Y.  228;  Bork  v. 
I^pU,  91  id.  6;  Theobald  on  Constr.  of  Wills,  68-62;  6  Eng.  Rep.  818.— Ed. 
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my  moneys,  after  paying  all  my  just  debts.    The  interest  only  to  be  used  for  the 
support  of  the  preached  gospel,  and  for  no  other  purpose." 

5.  His  pew  in  the  Congregational  meeting-house  to  his  brother  Qeorge  and 
nephews  Clarence  and  Harry  for  life,  and  then  to  the  Congregational  church. 

The  property  of  the  deceased,   as  returned  in  the  inventory  to  the  probate 
court,  is  $7,816.82,  of  which  ;|400  is  real  estate,  and  the  remainder  is: 

Cash  on  hand $58  22 

Farming  and  mechanics'  topis 59  25 

Household  furniture 48  45 

Books  and  maps 1  50 

Wearing  apparel j 50  00 

Miscellaneous  articles 48  50 

Deposits  in  Rollinsford  Savings  Bank 446  40 " 

Deposits  in  the  Savings  Bank  for  the  county  of  Strafford 2,  027  00 

Thirty-three  shares  of  the   capital  stock  of  the  Boston  and  Midne 

Raiboad 5, 082  00 


Joseph  Fowler  died  unmarried,  leaving  no  issue.  The  defendants  are  his 
brothers  and  sister  and  his  sole  heirs  at  }aw ;  and  they  claim  that  the  thirty-three 
shares  of  stock  are  not  included  in  the  bequest  of  '*  all  my  moneys,"  as  niade  in 
the  fourth  clause  of  the  will,  nor  in  any  clause  of  the  vnll,  and  that  the  same 
should  be  paid  to  them  as  heirs  at  law  of  the  deceased,  in  equal  shares.  The 
Congregational  church  claims  the  thirty-three  shares  as  part  of  the  bequest  of 
*'  all  my  moneys  '*  in  the  fourth  clause  of  the  will.  The  executor  asks  the  advice 
of  the  court  as  to  the  proper  construction  of  the  fourth  clause,  and  whether  or 
not  the  thirty-three  shares  of  stock  are  included  in  the  bequest  of  all  the  testator's 
moneys. 

/.  O.  Rally  for  plaintiff.     Marston  d  Eastman^  for  defendants. 

BmoHAM,  J.  The  interpretation  of  a  will  is  the  ascertainment  of  the  testator's 
intention,  and  the  question  of  intention  is  ordinarily  determined,  as  a  question  of 
fact,  by  the  natural  weight  of  competent  evidence.  Bice  v.  Society ^  56  iT.  H.  191, 
197,  208;  Brown  v.  Barmt,  58  id.  511 ;  KimbaU  y.  Lancoiter,  60  id.  264,  273. 

It  is  claimed  by  the  heirs,  that  Joseph  Fowler  died  intestate  as  to  the  deposits 
in  the  savings  banks,  and  the  railroad  stock.  When  a  person  makes  a  will,  he 
usually  intends  to  dispose  of  all  of  his  property.  This  will  does  not  contain, 
in  form,  the  usual  residuary  clause ;  but  items  one,  four  and  five,  considered  in 
connection  with  the  property  of  the  testator,  and  the  fact  that  all  of  it,  except 
what  is  specifically  devised,  is  not  enough  to  satisfy  the  bequests  in  items  two  and 
three  without  takmg  a  part  of  the  savings  bank  deposits  or  of  the  railroad  stock, 
quite  clearly  indicate  that  the  testator  understood  and  intended  that  item  four 
with  the  remainder  clauses  in  items  one  and  five  disposed  of  the  residue  of  his 
property,  and  no  occasion  existed  for  inserting  the  ordinary  residuary  item  to 
make  the  church,  in  fact,  his  residuary  legatee ;  and  we  think  it  manifest,  upon 
the  examination  of  the  will  itself,  that  it  was  the  intention  of  tfie  testator  to 
give  the  bank  deposits  and  railroad  stock  to  the  church.  2  Redf .  on  Wills,  111  n. ; 
2  Jarm.  on  Wills,  875;  In  re  MUler,  48  Cal.  165;  S.  C,  17  Am.  Rep.  422;  HaU  v. 
Hall,  27  N.  H.  275,  286;  Clark  v.  Atkins,  90  N.  C.  629;  S.  C,  47  Am.  Rep.  588; 
Mortem  v.  P»rry,  1  Mete.  446,  448. 

It  is  true  that  the  case  of  Jfonn  v.  Mdnnj  1  Johns.  Ch.  281,  is  a  strong  case 
favoring  the  defendants'  view  of  this  will,  but  the  will  in  that  case  dijSers  from 
this,  in  at  least  two  essential  particulars; — first,  it  contained  a  general  residuary 
clause;  and  second,  the  testator  in  it  repeatedly  used  the  word  **  moneys"  la  a 
way  indicating  that  he  understood  its  strict  technical  sense,  and  nothing  m  the 
will  shows  that  he  intended  to  use  it  in  a  more  extended  sense,  while  the  con- 
trary is  true  of  the  will  in  this  case. 

This  conclusion  renders  it  unnecessary  to  consider  the  admiflsibility  of  the  evi- 
dence offered  by  the  parties. 

Case  discharged. 

Allbn,  J.,  did  not  sit;  the  others  concurred. 
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Mkrbtll  v.  Bobton  Ain>  Lowbll  Railroad. 
March,  1885. 

BaILBOAD  —  CoMICZSSIOMtB  FiXINO  MAXIMnM  ChAROM — No  EXTRA-TBBRITORIAL  EPFECT. 

The  statute  of  1888,  reqairing  the  railroad  commiBsioners  to  fix  tables  of  maximum 
charges  for  the  transportation  of  passen^rs  and  freights  upon  the  several  railroads 
operated  within  this  State,  does  not  authorize  the  commissioners  to  fix  such  charges  b^ 
yond  the  line  of  the  State.* 

Case,  for  refusmg  the  plaintiffs  reasonable  and  equal  facilities  as  expressmen 
oyer  the  defendants*  road.  The  declaration  contained  six  counts.  To  the  first 
five  the  defendants  nleaded  the  general  issue.  The  sixth  count  set  forth  in  detail 
facts  showing  an  alleged  discrimination  against  the  plaintiffs  in  the  matter  of 
rates  and  facilities  for  the  transaction  of  their  business  over  the  defendants'  lines 
in  this  State  and  Massachusetts.  In  the  same  count  it  was  also  alleged,  that  upon 
due  notice  and  proceedings  had  before  the  railroad  commissioners  of  this  State 
and  of  Massachusetts,  the  commissioners  of  this  State  made  an  order  that  the 
plaintiff  pay  the  maximum  sum  of  $7,020  to  the  defendants  as  an  annual  rental 
lor  space  not  exceeding  eight  by  ten  leet  to  the  car  on  the  two  passenger  trains 
each  way  daily  between  Keene  and  Boston,  and  two  additional  trains  each  way 
daily  between  Nashua  and  Boston,  and  in  addition  thereto  furnish  the  defendants 
with  a  good  and  sufficient  bond  in  the  sum  of  $15,000  for  the  payment  of  said 
rental  monthly,  and  to  saye  said  railroad  harmless  from  the  loss  of  money  trans- 
ported by  said  express  company,  and  from  the  loss  of,  or  damage  to  any  articles 
of  merchandise,  arising  from  the  negligence  or  malfeasance  of  uie  express  com- 
pany, its  affentis  or  messengers;  that  the  plaintiffs  tendered  due  performance  of 
an  the  conditions  imposed  upon  them  by  said  order,  and  that  upon  request  and 
offer  of  merchandise  and  express  matter  to  be  carried  according  to  the  terms  of 
said  order  from  seyeral  stations  on  the  defendants*  lines  in  this  State  to  Boston, 
the  defendants  refused  to  obey  said  order,  and  refused  to  receive  and  carry  said 
merchaudise  and  express  matter  from  places  in  this  State  over  their  lines  to  Bos- 
ton, according  to  their  duty  in  that  behalf. 

To  this  count  the  defendants  filed  a  general  demurrer,  and  the  questions  thereon 
arising,  were  reserved  for  the  opinion  of  the  court. 

Jeremiah  Smith,  John  H.  George  and  John  H,  AJbin,  for  defendants.  C.  H. 
Burns  and  (7.  W.  Hoitty  for  plaintiffs. 

BtODOBTT,  J.  The  primary  question  raised  by  the  demurrer  is,  whether  New 
Hampshire  has  conferred  upon  its  board  of  railroad  commissioners  authority  to 
regulate  charges  for  transportation  on  railroads  without  its  territorial  limits ;  for, 
if  it  has  not,  no  other  question  arises  in  this  case.  The  answer  turns  upon  the 
construction  of  section  4,  chapter  101,  Laws  of  1883,  because  the  authority  of 
the  commissioners  is  derived  from  the  last  clause  in  that  section,  which  reads  as 
follows :  **  It  shall  be  the  duty  of  said  board  to  fix  tables  of  maximum  charges 
for  the  transportation  of  passengers  and  freights  upon  the  several  raihroads 
operating  within  this  State,  and  shall  change  the  same  from  time  to  time,  as  in 
the  judgment  Of  said  board  the  public  good  may  require."  That  is  to  say,  in  the 
apparent  exercise  of  the  legislative  power  of  requiring  the  reasonable  compensa- 
tion of  persons  engaged  in  the  public  service  to  be  established  in  judicial  pro- 
ceedings—  Staie  v.  Skepress  Co.^  60  N.  H.  219,  261  —it  is  made  the  duty  of  the 
commissioners  to  fix  a  tariff  of  fares  and  freights  upon  the  several  railroads  which 
are  in  operation  within  this  State,  and  to  this  extent  power  is  conferred  upon 
them.  But  there  is  no  rule  of  statutory  construction  by  which  it  can  fairly  be 
inferred  that  the  legislative  purpose  was  to  invest  the  commissioners  with  power 
to  establish  rates  of  transportation  beyond  the  territorial  boundaries  of  this  State. 

The  intention  of  the  legislature,  which  is  the  object  to  be  attained,  is  to  be 
ascertained  by  their  language,  unless  it  is  ambiguous.  Where  there  is  no  ambiguity 
there  is  no  room  for  construction.^  The  plain  meaning  of  words  cannot  be  departed 

*  Carton  y.  IlUnoit  CerU,  B,  Co.,  44  Am.  Bep.  672;  28  Eng.  Rep.  141 ;  80  id.  676;  4  Woods, 
870;  2  Am.  Rep.  81;  14  Bradw.  141.— Ed. 
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from  in  search  of  an  unexpressed  and  unimplied  intention;  therefore,  in  order  to 
find  that  the  legislature  intended  to  authorize  the  commissioners  to  fix  prices 
beyond  the  State  line,  their  language  must  say  so,  either  directly,  or  by  distinct 
implication.  But  here  it  does  neither,  for  there  is  no  obscurity  whatever  in  the 
terms  of  the  statute,  and  so  the  legislative  intent  must  be  taken  as  expressed  in 
the  words  the  legislature  have  used,  the  fair  and  natural  import  of  which  is,  that 
the  statute  was  intended  to  have  a  local  operation  merely.  Such,  too,  is  the  legal 
presumption,  and  such,  also,  it  would  be,  even  though  the  langua^^  were  susceptible 
of  a  different  meaning,  because,  as  a  consequence  of  the  equality  and  sovereignty 
of  States  in  respect  to  each  other,  the  laws  of  a  State  must  presumptively  be  taken 
as  intended  for  the  government  only  of  persons  and  things  within  its  territory ; 
and  consequently  the  operation  of  a  law  is  limited  to  the  State  by  which  it  was 
enacted,  unless  the  intent  to  give  it  a  more  extended  operation  is  clearly  indicated. 

If,  therefore,  the  statute  in  question  is  construed  according  to  the  legislative 
intent,  as  expressed  in  the  enactment  itself,  or  according  to  the  general  presumption 
that  statutes  are  not  intended  to  have  any  extra-territorial  enect,  the  reasonable 
and  legitimate  conclusion  is,  that  the  legislature  intended  to  authorize  the  com- 
missioners to  reflate  the  rates  of  transportation  upon  the  railroads  within  this 
State  only.  And  if  the  obvious  consequences  of  giving  the  statute  extra-territorial 
force  are  considered,  as  they  properly  may  be  on  the  question  of  legislative  pur- 
pose, the  conclusion  would  seem  to  be  irresistible. 

The  result  of  these  views  is.  that  the  demurrer  must  be  sustained  as  to  so  much 
of  the  sixth  count  in  the  plaintifTs  declaration  as  is  based  on  the  commissioners' 
decision  fixing  the  price  of  service  to  be  rendered  in  Massachusetts.  If  there  are 
any  averments  in  the  count  aside  from  such  decision  which  constitute  a  food  cause 
of  action,  they  cannot  be  joined  with  the  averment  of  the  decision,  and  the  whole 
count  should  be  rejected.  The  issues  should  not  be  confused  by  so  extended  and 
prejudicial  a  statement  of  irrelevant  matter. 

Demurrer  sustained. 

All  concurred.  ,  

Babtlbtt  V,  Young. 
March,  1885. 
Boundary — Aqbbbd  Location  —  Grantsbs  Bound  bt. 

An  agreemeDt  fixing  the  location  of  a  disputed  boundary  line  between  two  adjoining 
land-owners  is  binding  upon  their  respective  grantees. 

Writ  of  Entry.  The  plaintiff  claimed  under  a  deed  describing  the  granted 
premises  as  part  of  lot  101.  The  defendant  owned  a  part  of  lot  92  adjoining 
that  part  of  lot  101  conveyed  to  the  plaintiff  by  the  above  deed,  and  claimed  the 
disputed  tract  by  virtue  of  a  written  agreement  establishing  the  divisional  lino 
made  by  him  with  the  plaintiff's  grantor,  Elias  E.  Dickey,  May  20,  1874.  The 
line  thus  agreed  to  was  not  the  true  line  between  lots  92  and  101,  but  departed 
therefrom,  at  one  end  about  thirty-six  rods ;  and  it  was  for  the  land  lying  between 
the  lot  line,  as  rightly  located  on  the  ground,  and  the  agreed  line,  that  this  suit 
was  brought.  After  the  agreement,  the  defendant  cleared  and  cultivated  the  land 
up  to  the  agreed  line,  and  there  was  no  further  controversy  about  the  line  until 
after  Dickey  conveyed  to  the  plaintiff  in  1875.  The  plaintiff  had  no  notice,  actual 
or  constructive,  of  the  agreement  when  he  purchased  of  Dickey. 

The  court  ruled  that  the  written  agreement  between  the  defendant  and  Dickey, 
the  plaintiff's  grantor,  was  binding  upon  the  plaintiff,  and  conclusive  as  to  the 
location  of  the  division  line  between  them ;  ana  the  plaintiff  excepted. 

J.  P.  BaniZeit  and  CroM  d  Taggart,  for  plaintiff.  Sanborn  d  Cochrane  and  If. 
E.  WiUon,  for  defendant. 

Blodgett,  J.  It  has  long  been  settled  in  this  State  that  an  executed  parol 
agreement  between  adjoining  owners  of  land,  establishing  the  dividing  line  be- 
tween them,  is  conclusive  against  the  parties  and  all  persons  claiming  under  them. 
Sawyer  v.  FeUowa,  6  N.  H.  107,  108;  Eaton  v.  Bice,  8  id.  378,  881 ;  Grayv,  Berry ^ 
9  id.  473;  Preacatt  v.  Bawhms,  12  id.  27;  Orr  v.  Hadley,  86  id.  575;  Dudley  v. 

♦  See  16  Hun,  60. 


Digitized  by  LjOOQ  IC 


K.  H.]  "Wentwoeth  v.  Rochester.  327 

EUcins^  89  id.  78,  84,  87.  These  decisions  go  upon  the  ground  that  the  effect  of 
such  an  agreement  is,  not  to  change  the  titles  to  a  portion  of  the  respective  es- 
tates, but  only  to  define  and  limit  their  extent ;  in  short,  that  the  agreement  sim- 
ply fixes  the  location  where  the  estate  of  each  owner  is  supposed  to  exist  under 
nis  deed.  It  is  for  this  reason  that  the  rule  thus  establishea  must  be  confined  in 
its  operation  to  cases  of  disputed  or  uncertain  boundary,  because  otherwise  it 
would  be  necessary  to  give  a  parol  agreement  between  adjacent  owners  fixing 
their  common  boundary,  the  effect  of  a  grant  of  real  estate,  in  direct  contraven- 
tion of  the  statute  of  frauds. 

There  is  no  ground  for  claiming  that  the  facts,  as  reported,  do  not  bring  this 
case  within  the  rule.  On  the  contrary,  it  plainly  appears  that  at  the  time  the 
agreement  in  question  was  made  and  executed  by  the  plaintiff^s  grantor  and  the 
defendant,  all  the  elements  existed  which  were  necessary  to  enable  them  to  es- 
tablish the  divisional  line  between  their  lands  in  the  manner  they  did  and  thus 
conclusively  determine  the  limits  of  their  respective  ownerships.  Whether  the 
boundary,  as  located  by  the  agreement,  was,  in  point  of  fact,  the  true  one  is  en- 
tirely immaterial ;  and  it  is  ec^ually  immaterial  that  the  plaintiff  did  not  have  no- 
tice of  the  agreement  at  the  time  of  his  purchase  in  1875.  Even  if  he  was  entitled 
to  notice,  he  is  precluded  from  showing  that  his  land  extends  beyond  the  agreed 
boundary,  for  possession  is  evidence  of  title,  and  the  visible  occupation  and  cul- 
tivation of  the  land  in  controversy  by  the  defendant  was  at  least  enough  to  put 
him  upon  inquiry,  and  especially  in  view  of  the  indefinite  and  ambiguous  terms 
of  his  conveyance. 

Exceptions  overruled. 

Clark,  J.,  did  not  sit;  the  others  concurred. 


Wbjntworth  v.  Rochester. 

March  18,  1885. 

Highway  —  Town  Dsntikq  Exibtbkcs  —  Estoppbl. 

Id  an  action  upon  the  statute  of  highways,  a  towD  is  Dot  estopped  to  deny  the  existence 
of  a  highway  not  established  in  a  statutory  method. 

Case,  on  the  statute,  for  damage  happening  to  a  traveler.  The  alleged  highway 
was  not  laid  out  in  the  mode  prescribed  by  statute  and  has  not  been  used  twenty 
years  for  public  travel.  For  several  months  prior  to  the  accident  the  town  was  en- 
gaged in  erecting  a  bridge  over  the  Cocheco  river  on  the  main  road,  and  during  all 
that  time  caused  guide-boards  to  be  erected  and  maintained  along  the  main  road, 
directing  the  travel  over  the  way  in  question.  The  plaintiff  traveled  over  the  way 
by  reason  of  said  directions. 

O.  N.  Eastman^  for  plaintiff.     Woreetter  db  Oqfney^  for  defendants. 

Carpenter,  J.     TiUon  v.  Pitt^fidd,  68  N.  H.  827.  isafltoaed. 

Nonsuit. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
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CbOSBT  «.  HOTALENG. 

Jane  28,  1885. 

Eyidikob — Pabol,  of  Contbnts  or  Papbb. 

The  oontents  of  a  paper  caDoot  be  prored  by  parol,  where  the  paper  itself  is  prodaced. 
The  trial  court  may  properly  exolade  oTideDce,  which  in  itself  is  immaterial,  when 
counsel  does  not  propose  to  follow  it  op  with  other  eyidence  material  to  the  issne. 

,  for  appellant.    8,  W,  BosendaUy  for  respondents. 

MiLLEB,  J.  The  principal  questions  raised  upon  the  trial  relate  to  the  decision 
of  the  referee  in  the  exclusion  of  evidence. 

One  of  the  defendants  was  sworn  as  a  witness,  and  upon  his  cross-examination 
an  in<}uiry  was  made  in  regard  to  a  bill  for  towage,  and  he  testified  that  he  knew 
what  It  was;  that  he  thought  he  had  seen  the  bill;  that  he  did  not  know  ttie 
exact  amount  of  it;  that  he  supposed  the  plaintiff  had  paid  it,  and  that  he 
tbouffht  the  amount  of  it  was  $85.  The  question  was  then  put  to  him,  **  That 
was  for  extra  towing,  was  it  not  t "  This  was  objected  to  on  the  ground  thajb  the 
bill  shows  for  itself,  and  the  objection  sustained  and  an  exceptioiji  taken. 

Upon  the  trial  the  })laintiff  claimed  to  recover  for  payments  made  for  extra 
towage  of  vessels,  which  payments  were  disallowed  by  the  referee  upon  the 
grounds  that  they  were  unauthorized,  not  within  the  scope  of  his  authority,  and 
that  the  defendant  had  no  notice  or  knowledge  of  their  character,  but  promptly 
rejected  them  upon  learning  it,  and  the  general  term  sustained  the  conclusion  of 
the  referee.  The  plaintiff  had  testified  that  these  payments  were  incurred  in 
accordance  with  the  instructions  of  the  defendant  Hotaling,  the  witness  to  whom 
the  question  was  put.  This  was  denied  by  the  witness.  The  witness,  after  hav- 
ing testified  in  regard  to  the  bill  as  to  which  the  question  was  put,  was  called 
upon  to  answer  as  to  the  contents,  and  the  objection  made  was  that  the  bill  itself 
showed  for  itself.  The  plaintiff  was  not  entitled  to  show  what  the  bill  contained 
when  that  would  be  apparent  by  its  being  produced,  and  the  objection  made  was 
a  valid  one.  The  contents  of  a  paper  cannot  be  proved  when  the  paper  itself 
shows  what  it  is.  It  is  claimed  that  the  inquiry  was  not  as  to  what  was  written 
in  the  paper,  but  as  to  what  the  transaction  was.  This  position  is.  we  think,  not 
well  founded.  The  inquiry  as  it  stood  was  directed  to  the  contents  of  the  paper. 
The  distinct  objection  was  made  that  the  paper  would  show  for  itself,  thus  indi- 
cating the  nature  of  the  objection  to  the  testimony.  It  was  not  controverted  as 
to  what  the  objection  related,  and  the  plaintiff,  after  the  objection  was  made,  did 
not  say  that  he  intended  to  prove  the  transaction  outside  of  the  bill.  If  the  testi- 
mony was  independent  of  the  bill,  the  counsel  should  have  so  stated,  and  he  is 
not  in  a  position  now  to  claim  that  such  was  the  fact.  The  objection  might  thus 
have  been  obviated  and  the  testimony  made  admissible,  but  it  is  too  late,  after 
being  advised  of  the  nature  of  the  objection,  and  remaining  silent  as  to  the  same, 
for  the  appellant  to  claim  that  the  testimony  related  to  something  beyond  the 
bill  itself^  and  was  independent  of  it.  Nor  can  it  be  said  that  the  question  put 
was  in  the  nature  of  a  proposition  to  vary  the  bill  by  parol.  No  such  offer  was 
made,  and  as  the  question  stood  it  did  not  embrace  any  such  testimony.  Stand- 
ing by  itself  it  was  a  simple  inquiry  as  to  the  contents  of  the  bill.  It  may  also  be 
remarked  that  if  the  question  had  been  answered  in  the  affirmative,  it  would  not 
have  proved  that  the  charge  for  extra  towage  was  authorized.  There  was  proof 
on  the  trial  that  the  defendant  had  rejected  the  charge  for  extra  towage,  and  re- 
fused to  pay  any  thing  on  that  account.  There  was  no  proof  of  ratification  by 
the  defendants  of  any  such  charge,  and  mere  knowledge  of  this  fact  without  proof 
of  ratification  would  not  bind  defendants.  The  referee  found  that  all  the  items  for 
extra  towing  were  unauthorized,  and  the  additional  proof  offered  could  not  have 
changed  the  finding.    Even  if  the  defendants  had  knowledge  that  this  charge  was 
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for  extra  towage,  it  would  not  have  availed  the  plaintiff  without  evidence  that  he 
ratified  the  same. 

Upon  the  trial  the  following  question  was  put  to  the  witness  Hotailing:  **  Did 
Mr.  Crosby  ever  tell  you  that  Chase  was  trusting  too  much?"  This  was  objected 
to  on  the  ground  that  as  Mr.  Chase  was  not  witness'  affent,  except  for  the  purpose 
of  keeping  books,  the  question  was  entirely  immaterial.  The  objection  was  sus- 
tained and  an  exception  taken. 

It  is  claimed  that  one  of  the  issues  in  the  case  was  whether  Chase  was  plaintiffs' 
or  defendants'  a^ent;  that  it  was  competent  to  prove  the  fact  by  the  defendants, 
and  it  was  material  as  it  tended  to  establish  the  issue.  It  is  said  that  the  proof 
would  be  some  evidence  of  Chase's  relation  to  the  parties,  and  that  it  callea  for 
proof  upon  that  subject  which  was  a  matter  of  dispute  throughout  the  case. 

Evidence  of  Crosby's  declaration  that  Chase  was  trusting  too  much  would  not, 
we  think,  tend  to  show  the  relationship  of  Chase  to  the  parties.  It  would  only 
be  an  expression  of  opinion  by  Crosby  as  to  the  act  of  Chase  in  the  transacting  of 
the  business  in  which  he  was  engaged,  without  in  any  way  establishing  the  relation 
which  Chase  occupied.  A  mere  statement,  therefore,  of  what  Crosby  said  on 
this  subject  would  seem  to  have  no  weight  upon  the  question  referred  to.  Sup- 
pose Crosby  had  told  the  witness  that  Chase  was  trusting  too  much,  it  would 
grove  nothing  except  Crosby's  version  of  Chase's  conduct.  This  would  clearly 
e  immaterial  and  entitled  to  no  weight.  The  plaintiff  did  not  propose  to  follow 
up  the  question  propounded,  if  answered,  by  otner  evidence  of  a  conversation  in 
regard  to  Chase,  which  would  establish  his  relation  to  the  parties,  and  thus  have  a 
bearing  upon  that  question.  As  an  isolated  question  by  itself,  it  would  seem  to 
be  without  pertinency  and  immaterial. 

The  question  proposed  to  the  witness  was  upon  a  cross-examination  which  had 
covered  a  large  field  of  inquiry,  and  it  was,  to  some  extent,  for  the  judge  on  the 
trial  to  determine  how  far  the  plaintiff  should  be  permitted  to  go  beyond  the 
examination  already  had.  It  cannot  be  said,  we  think,  that  in  excluding  the 
question,  such  discretion  was  abused,  or  that  the  judge  erred  in  his  decision. 

It  mav  also  be  remarked  that  if  the  question  put  had  been  answered  in  the 
affirmative  it  would  have  been  of  no  benefit  to  the  plaintiff,  for  it  did  not  tend  to 
establish  the  agency  of  Chase.  What  the  plaintiff  said  to  the  defendant  in  regard 
to  Chase  trusting  too  much  would  not,  of  itself,  create  the  relation  of  principal 
and  agent  between  the  defendant  and  Chase,  and  would  have  no  direct  bearing 
upon  that  subject. 

The  exception  to  the  fifth  finding  of  fact  is  not  well  taken.  The  plaintiff  excepts 
to  this  and  several  other  findings  and  to  every  part  thereof,  but  does  not  expressly 
except  to  this  finding  alone.  The  exception  is  too  general  and  not  sufficiently 
specific.  A  matter  of  account  being  the  subject  of  the  controversy,  the  exception 
should  have  pointed  out  the  particular  error  insisted  upon.  Jogger  v.  IMtlefieldy 
81  N.  Y.  626. 

But  aside  from  the  exception  stated,  the  finding,  we  think, is  sufficiently  supported 
by  the  evidence. 

The  judgment  should  be  affirmed. 

All  concur. 


WOBRISHOFFBB  f>,  NOBTH  RlVBB  CoNSTBUOTION  Co. 

Jane  28,  1886. 

Rbcuvbb — Injunction  —  Power  of  Supbbmb  Court — Disorbtionart  ordbr  not  Bbvibw- 

ABLB. 

In  one  sense,  every  order  of  a  court  which  commands  or  forbids  is  an  inianction.  But 
an  injunction  proper  is  a  recognized  proTisi6nal  remedy,  and  the  rules  of  tne  Code  apply 
to  it  as  such. 

The  supreme  court  as  a  court  of  equity  has  power,  outside  of  the  provisions  of  the 
Code,  to  grant  an  order  to  protect  the  possession  and  authority  of  a  receiver  appointed  by 
the  court.  Such  a  power,  existing  ana  resting  in  the  discretion  of  the  supreme  court,  is 
Dot  reviewable  here. 

The  defendant  was  in  the  hands  of  a  receiver,  appointed  by  the  supreme  court, 
Vol.  I.  — 42 
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and  this  is  an  appeal  from  an  order  made  by  that  court,  restcaining  the  appellant. 
The  A.  &  K  Iron  and  Steel  Co.,  from  enforcing  a  judgment  ag^nst  any  property 
of  the  defendant,  except  such  as  had  been  levied  upon  by  virtue  of  an  attach- 
ment before  the  appointment  of  the  receiver.  The  appellant  claimed  that  the 
injunction  order,  and  the  service  thereof,  were  irregular,  and  did  not  conform  to 
the  provisions  of  the  Code ;  and  that  there  was  no  authority  for  the  order  inde- 
pendent of  the  Code. 

Benj,  F.  Bristow,  for  appellant.     C.  B,  Aleocander,  for  respondent. 

EiNCH,  J.  The  order  here  assailed,  in  its  amended  form  permits  the  Albany  and 
Rensselaer  Iron  and  Steel  Company  to  prosecute  its  action  against  the  construction 
company  to  final  judgment,  and  to  enforce  that  judgment  upon  any  property 
attached  before  the  appointment  of  the  receiver  in  this  State,  and  forbids  only  any 
other  interference  with  the  assets  of  the  construction  company.  Its  sole  effect,  as 
against  the  appellant,  is  to  prevent  a  seizure  under  process  issued  in  its  action,  of 
assets  already  seized  by  the  court,  and  held  as  well  for  the  appellant's  benefit 
as  for  that  of  the  other*  creditors.  It  operates  to  prevent  the  iron  and  steel  com- 
pany from  attaching  or  levying  upon,  for  its  own  sole  benefit,  property  already 
attached  and  levied  upon  by  an  equitable  process  for  the  benefit  of  all  the  creditors 
alike.  It  preserves  every  right  and  lien  acquired  before  the  appointment  of  the  re- 
ceiver by  the  attachment  creditor,  and  the  privilege  and  power  of  enforcing  them; 
and  so  raises  merely  the  question  whether  the  tribunal  which  appoints  a  receiver 
may,  in  aid  of  that  appointment,  forbid  any  after  interference,  by  way  of  levy  or 
seizure,  with  the  property  in  his  possession.  Both  parties  concede  that  the  pos- 
session of  the  court  must  not  be  invaded ;  that  its  officer  cannot  be  sued  without 
its  permission ;  and  that  he  cannot  be  dispossessed  except  at  the  peril  of  a  con- 
tempt. What  then  must  needs  be  the  effect  of  the  order  in  this  case  ?  It  com- 
mands nothing  which  was  not  already  commanded;  it  forbids  nothing  which 
otherwise  was  permissible  \  it  takes  away  no  right  or  remedy  which  the  appoint- 
ment of  the  receiver  had  not  already  taken  away.  Its  sole  practical  effect  was  to 
give  notice  of  that  appointment  and  the  rights  secured  by  it,  and  charge  the 
specific  creditor  with  a  conscious  and  willful  contempt  if  he  assailed  the  possession 
of  the  court.  The  order  served  was  but  a  brief  transcript  of  the  order  entered  in 
the  action  appointing  the  ancillary  receiver,  for  that  vested  in  him  the  assets  of 
the  construction  company  and  forbade  not  only  the  officers  and  agents  of  the  de- 
fendant but  **  all  other  persons  "  from  interfering  with  his  possession  of  the  assets. 
The  power  of  the  court  to  make  that  order,  in  a  case  where  it  had  jurisdiction  to 
appomt  the  receiver  as  a  necessary  incident  of  that  appointment,  cannot  be  suc- 
cessfully disputed ;  and,  certainly,  it  would  seem  strange  if  the  power  should  be 
lost  in  the  process  of  bringing  that  order  to  the  notice  of  a  specific  creditor  so  as 
to  insure"  his  obedience  to  it. 

The  provisions  of  the  Code  in  respect  to  injunctions  do  not  apply,  to  the  case. 
In  one  sense  every  order  of  a  court  which  commands  or  forbids  is  an  injunction. 
But  an  injunction  proper  is  a  recognized  provisional  remedy,  and  the  rules  of  the 
Code  apply  to  it  as  such.  The  order  here  is  not  of  that  character.  It  is  like  the 
one  discussed  in  Attorney-  General  v.  Guardian  Mutual  Insurance  Company^  77  N. 
r.  272,  in  the  respect  now  under  consideration.  There  the  suit  of  Carlisle  was 
restrained  by  an  order  in  the  action  in  which  the  receiver  was  appointed  and  was 
justified  upon  the  ground  that,  as  the  receiver  represented  both  stockholders  and 
creditors,  Carlisle,  through  that  representation,  was  so  far  a  party  to  the  action  that 
his  proceedings,  in  another  suit  might  be  stayed  by  an  order  aiming  to  protect  the 
possession  and  authority  of  the  receiver.  The  order  was  not  granted  or  defended 
as  an  injunction  order,  but  as  one  within  the  jurisdiction  of  a  court  of  equity  in 
an  action  pending  before  it  and  essential  to  the  complete  remedy  which  it  was  au- 
thonzed  by  law  to  give.  While  the  facts  upon  which  the  court  acted  were  not 
identical  with  those  here  presentedj  the  ground  on  which  the  order  rested,  and  the 
relation  of  the  party  restrained  by  it  to  the  pending  action  were  substantially  the 
same  as  in  this  case,  and  the  decision  is  an  authority  for  the  existence,  outside  of 
the  provisions  of  the  Code  as  to  injunctions,  of  power  in  the  court  to  make  the 
order  complained  of. 

The  power  existing,  its  exercise  rested  in  the  discretion  of  the  court,  and  so  can- 
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not  be  reviewed  here ;  and  the  further  objection  that,  upon  the  complaint  in  the 
action  for  a  receiver,  no  ultimate  relief  can  be  granted,  is  one  which  ought  not  to 
be  disposed  of  upon  this  motion.  The  courts  below  have  sustained  the  sufficiency 
of  the  complaint,  and  it  is  not  at  all  certain  that  they  are  in  error.  If  they  are, 
the  question  may  more  wisely  be  reserved  to  an  occasion  which  involves  it  directly 
and  necessarily. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 


RicB  V.  Babbbtt. 

June  28,  1885. 

FutTiTioN  ^Judicial  Salb — Dblat  in  Furnishing  Titlb — PuBCKikSBB  Rblbasbd  bt. 

Under  ordinary  circumBtcuices,  a  purchaser  at  a  partition  sale  is  entitled  to  a  conyeyance 
by  a  ^ood  title  at  the  time  fixed,  and  an  unreasonable  delay  in  fumisbine  the  same  is  a 
suflScicnt  answer  to  an  application  to  compel  him  to  take  a  conyeyance  and  fulfill  the  terms 
of  the  sale.  In  such  case  it  matters  not  tnat  the  purchaser  has  sustdined  no  injury  by  the 
delay. 

Jno.  H,  Bergen  &  ^Edward  (7.  Boardman^  for  appellants.  Jofikua  M.  Van  CoUy 
for  respondent. 

Miller,  J.  The  sale  under  the  decree  in  partition  in  this  case  was  made  on 
the  22d  day  of  January,  1884.  The  appellants,  Murray,  Phelan  and  Mander, 
who  were  severally  purchasers  upon  the  sale,  objected  to  taking  a  deed  of  the 
premises,  upon  the  ground  that  the  referee  could  not  give  a  good  title  thereto 
for  the  reason  that  the  infant  defendants  had  not  been  brought  before  the  court 
by  a  proper  service  although  they  had  appeared  by  gtuirdians  ad  litem. 

The  plaintiff  applied  to  the  court  and  obtained  leave  to  file  a  supplemental, 
complaint  and  brine  the  defendants  in  by  a  proper  service,  and  such  proceedings 
were  had  that  a  judgment  was  rendered  on  the  21st  of  April,  1884,  making  the 
interlocutory  judgment  and  the  sale  binding  upon  all  the  parties.  In  the  mean 
time  no  action  was  taken  by  the  appellants  to  be  relieved  from  the  sale.  It  will 
be  seen  that  a  delay  was  made  in  furnishing  a  good  title  for  a  period  of  about 
three  months  after  the  sale  had  been  made,  and  on  the  17th  of  May,  1884,  a 
motion  was  made  to  compel  the  purchasers  to  complete  the  sale.  The  appellants 
claim  that,  by  the  delay  in  obtaining  a  decree  which  would  perfect  the  title,  they 
were  exonerated  from  completing  the  sale.  It  appears  from  the  appeal  papers 
that  the  purchasers  were  to  have  possession  in  the  month  of  February,  ana  that 
in  reference  to  two  of  them,  by  reason  of  the  delay  the  premises  were  not  rented 
for  the  succeeding  year  and  they  were  thus  deprived  of  the  benefit  to  be  derived 
from  the  occupation  of  tenants  and  the  payment  of  rent.  We  think  that  the  de- 
lay thus  made  discharged  the  purchasers  from  any  obligation  to  take  title.  The 
terms  of  the  sale  were  not  complied  with  by  the  respondent,  and  the  delay  was 
not  occasioned  by  any  fault  on  the  part  of  the  purchasers.  For  aught  that  appears 
they  were  ready  and  willing  to  fulfill  according  to  their  agreement,  and  it  was 
only  the  failure  of  title  that  prevented  a  compliance  by  them  with  its  terms. 

Under  ordinary  circumstances  a  purchaser  at  a  partition  sale  is  entitled  to  a 
conveyance  by  a  good  title  at  the  time  fixed  for  that  purpose,  and  an  unreason- 
able delay  in  furnishing  the  same  is  a  sufficient  answer  to  an  application  to  compel 
him  to  take  a  conveyance  and  fulfill  the  terms  of  sale.  His  ri^ht  to  such  a  con- 
veyance is  fixed  by  the  agreement,  and  when  there  is  a  failure  within  a  reasonable 
time  to  fulfill  the  same  by  a  proper  and  valid  deed,  he  is  discharged  from  liability. 
The  delay  of  the  seller  for  three  months  to  perform  the  contract  was  a  suflicient 
excuse  for  refusing  to  comply  with  its  terms  after  the  expiration  of  that  time. 
The  purchasers  were  not  bound  to  wait  so  long,  and  it  matters  not  whether  they 
sustained  the  injury  by  the  delay  or  otherwise.  The  seller  was  bound  to  furnish 
a  good  title,  and  when  he  failed  to  do  that  it  did  not  rest  with  him  to  say  that  he 
would  supply  the  defect  thereafter  as  might  suit  his  convenience. 

Under  the  circumstances  presented  by  the  record  before  as  the  question  does 
not  arise  whether  time  was  of  the  essence  of  the  contract.  The  delay  here  is  for 
too  great  a  period  to  authorize  the  application  of  this  principle. 
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There  is  no  proof  that  the  purchasers  acquiesced  in  waiting  to  allow  the  respond- 
ent to  perfect  the  title.  They  had  no  connection  with  the  proceedings  instituted 
and  prosecuted  for  that  purpose.  They  were  not  parties  in  the  action  and  had 
nothing  to  do  with  the  steps  which  were  taken,  after  the  sale  was  had,  to  remedy 
the  difficulty.  It  does  not  appear  that  they  had  any  knowledge  of  what  was 
done  and  they  were  not  in  a  position  to  object  to  or  take  part  in  the  proceedings. 
They  could  not  be  regarded  as  acquiescing  in  a  proceeding  to  which  they  were 
not  parties  and  of  which  they  had  no  notice.  Their  silence  cannot,  in  any  sense, 
be  considered  as  acquiescence  in  what  was  done. 

For  the  reasons  stated,  without  considering  the  other  questions,  we  think  the 
order  of  the  general  term  should  be  reversed,  and  that  of  the  special  term 
affirmed,  with  costs. 

All  concur,  except  Eabl,  J.,  not  voting,  and  FmcH,  J.,  dissenting. 


Pond,  Assignee,  v.  Stabkwbathbb.* 
June  28, 1885. 

Contract — Promisi  ov  Pabtnir  —  Goods  Fubnishbd  Firm. 

Plaintiff's  assignor  B.,  sold  a  bill  of  goods  to  a  firm  of  which  defendants  were  partners. 
A  dispute  arising  during  the  negotiation  between  B.  and  a  member  of  the  firm  as  to 
whether  a  certain  lot  of  seeds  should  be  included,  the  defendants,  as  individuals,  agreed 
that  if  B.  would  let  the  seeds  go  in  under  the  contract,  they  would  pay  for  the  same. 

Beld,  in  action  to  recoyer  the  value  thereof,  that  defendants  were  liable,  f 

Appeal  from  jud^ent  general  term,  fifth  department,  affirming  a  judgment 
for  plaintiff,  at  circuit,  and  an  order  denying  new  trial.  The  opinion  states  the 
facts. 

Mr.  Woodward,  for  appellant.     Jfr.  Van  Voorhees,  for  respondent. 

Dakforth,  J.  The  pleadings  state  a  variety  of  facts,  but  only  a  single  point, 
viz. :  a  promise  by  defendants  to  pay  B.,  plaintiff^s  assignor,  the  value  of  a  cer- 
tain lot  of  eleven  hundred  boxes  of  seeds,  upon  condition  that  be  would  transfer 
and  deliver  them  to  the  firm  of  H.  S.  &  Co., —  performance  by  him,  and  on  their 
part  a  breach.  After  evidence  by  the  plaintin,  the  defendants*  counsel  moved 
for  a  nonsuit  upon  the  ground,  in  substance,  that  the  alleged  cause  of  action  was 
unproven.  Evidence  had  been  given  l)y  B.  (the  assimior)  that  upon  the  occasion 
of  negotiation  between  himself,  of  one  part,  as  vendor,  and  the  firm  of  H.  S.  & 
Co.,  of  the  other,  as  vendees,  respecting  the  sale  of  a  large  quantity  of  seeds  and 
other  property  at  a  lump  price  of  $30,000,  a  member  of  the  firm  insisted  that  the 
seeds  referred  to  in  the  complaint,  should  be  included,  that  he,  B.,  refused  to  put 
them  in;  that  thereupon,  these  defendants,  being  the  other  two  members  of  the 
firm  of  n.  S.  &  Co.,  consulted  privately  and  then  **  asked  "  him,  B.  **to  come  to 
them;"  he  adds:  **They  then  told  me  if  I  would  allow  the  eleven  or  twelve 
hundred  boxes  of  seeds  to  go  in  under  that  $30,000  that  they  would  pay  for  them, 
and  I  said,  *  then  with  that  agreement  on  your  part  that  you  will  pay  for  those 
seeds,  I  will  sign  a  contract  covering  that.'  They  said  they  would  pay  for  them 
at  the  same  rate  the  other  seeds  were  to  go  in  at  under  the  contract,  and  he, 
'relying  upon  that  agreement  only,'  included  them  in  the  bill  of  sale  to  H.  S.  & 
Co.,  and  they  took  possession  of  them,  that  they  were  worth  at  the  prices  men- 
tioned in  the  contract,  between  four  or  five  dollars  a  box,  and  had  not  been 
paid  for."  Clearly  this  testimony  sustained  the  complaint  in  every  material 
point.  No  particular  variance  was  pointed  out  upon  the  motion  for  a  nonsuit, 
and  that  now  suggested  is  quite  unimportant. 

It  is  also  said  for  the  appellant  that  the  contract  testified  to  by  B.,  was  without 
consideration,  and  this  is  upon  the  idea  that  as  the  defendants  were  members  of 
the  firm  of  H.  S.  &  Co.,  the  benefit  accrued  to  them  in  that  relation,  and  not  as 
individuals.  That  may  be  so,  but  B.  would  not  have  transferred  or  delivered  the 
seeds  to  the  firm,  except  the  defendants  as  individuals  requested  him  to  do  so, 
and  as  individuals  promised  to  pay  him  therefor,  and  an  inquiry  is  not  to  be  made 

*20  W.  Dig.  265,  affirmed.  f  Avsrif  v.  JiowtU,  69  Wis.  82. 
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into  their  motive,  or  the  advantage  derived  by  them.  If  B.  had  been  under  a 
prior  legal  obligation  to  make  such  transfer,  his  doing  so  would  not  support  a 
new  promise  by  the  firm,  but  that  is  not  this  case.  The  promise"  relied  upon  is 
not  the  promise  of  the  firm,  nor  was  the  contract  with  the  firm  signed  until  after 
the  defendants'  agreement  had  been  made.  But  suppose  a  liability  had  been  first 
incurred  by  B.  to  the  firm  in  reference  to  the  property,  his  engagement  with  the 
defendants  would  still  form  a  sufficient  consideration  to  support  their  promise. 
A  partner  cannot  make  a  valid  legal  contract  with  a  firm  of  which  he  is  a  member, 
but  this  is  because  the  same  person  cannot  be  a  party  jon  both  sides,  and  the 
principle  in  no  way  prevents  one  who  as  member  of  a  firm  has  already  contracted 
with  another  for  the  performance  of  a  certain  thing,  to  make  as  an  individual  a 
valid  promise  concerning  the  same  matter.  His  capacity  as  a  person  is  not 
mergea  in  the  partnership.  Hence  the  defendants  were  competent  to  contract, 
and  whether  they  did  or  not  was  upon  the  evidence  a  fair  question  for  the  jury. 
Their  verdict  might  well  have  been  the  other  way,  but  it  did  establish  the  alleged 
agreement  and  its  consideration,  and  we  a^ee  with  the  learned  court  at  general 
term  that  no  error  was  conmiitted  by  the  trial  judge,  either  in  receiving  evidence, 
Qr*8ubmitting  it  to  the  jury  for  determination. 

The  judgment  appealed  from  should  therefore  be  afllrmed. 

All  concur. 


AiiiCT  9.  Thitbbbr.  * 

Jane  28,  1886. 

Attaohiont — CiBTiFiOATB  OF  PuND  Attaohsp  —  CoDB  Crv.  pRO.,  §§  660,  651,  677. 

A  certificate  of  the  amount  of  money  in  their  hands,  given  by  third  person,  under  sec- 
tion 650  of  the  Code  of  Civil  Procedure,  to  a  sheriff  or  attaoning  creditor,  is  not  con- 
elusive  in  an  action  brought  pursuant  to  section  677  of  the  Code,  and  mistakes  therein 
may  be  oorrected. 

The  doctrine  of  equitable  estoppel  does  not  apply  in  such  a  case. 

Appeal  by  plaintiffs  from  judfi^ment  of  general  term  New  York  common  pleas, 
affirming  a  judgment  in  their  favor,  and  order  denying  motion  for  new  trial. 
This  action  was  brought  by  Almy  &  Co.,  joined  with  Bo  we,  sheriff  of  the  city 
and  comity  of  New  TK)rk,  as  plaintiffs,  pursuant  to  section  677  of  the  Code  of  Civil 
Procedure,  to  recover  from  Thurber  &  Co.,  property  in  their  possession  attached  by 
the  sheriff  in  an  action  by  his  co-plaintiffs  against  John  Goarard  &  Co.,  of  Cura- 
ooa.  The  attachment  against  the  latter,  as  non-residents,  was  served  upon  the 
said  defendants  Thurber  &  Co.,  on  May  10,  1881,  and  a  certificato  as  to  property 
or  moneys  in  their  hands  belonging  to  the  debtors,  J.  Gourard  <&  Co.,  was  de- 
manded from  them  pursuant  to  section  650  of  the  Code.  On  May  28,  1881,  they 
delivered  to  the  sheriff  the  following  statement : 

New  York,  May  28,  1881. 
Messrs.  John  Gh>nBARD  &  Co.,  Curacoa,  to  H.  E.  &  F.  B.  Thurbbb  &  Co.,  Dr., 

importers  and  wholesale  grocers.  West  Broadway,  Read  and  Hudson  streets,  P. 

O.  box  8895:  / 

Cr.,  April  16,  by  cash. ' $2,008  68 

Dr.,  May  10,  to  cash $0  20 

Dr.,  May  18,  to  mdse 1,882  48 

1,882  68 

$120  95 


(Signed)  H.  K.  &  F.  B.  THURBER  &  CO. 

Plaintiffs  sought  to  recover  $2,008.68,  as  the  cash  certified  to  be  on  hand  to  the 
credit  of  the  debtors,  John  Gourard  &  Co.,  on  May  10,  1881,  when  the  attach- 
ment was  levied.    It  was  shown  on  the  trial  that  on  May  10,  1881,  there  was  but 

*  18  Abb.  N.  C,  469;  65  How.  Pr.  481,  affirmed. 


Digitized  by  LjOOQ  IC 


834  The  Eastebn  Eepobteb.  [N.  H. 

$120.95  in  the  hands  of  defendants  Thurber  &  Co.  to  the  credit  of  the  debtors  J. 
Gourard  &  Co.,  the  merchandise  charged  at  ft, 882.48,  havinff  been  sold  and  de- 
livered to  the  debtors  by  defendants,  some  time  prior  to  that  date.  The  plaintiffs 
claimed  that  defendants  were  estopped  from  showing  those  facts  by  their  state- 
ment delivered  :to  the  sheriff  in  which  the  merchandise  was  charged  on  May  13, 
1881,  because,  on  receipt  of  such  statement,  the  sherifE,  relying  thereon,  made  no 
further  effort  to  find  property  subject  to  the  attachment.  The  defendants  con- 
tended that  the  statement  alleged  a  balance  of  $120.95,  only  to  be  subject  to  the 
attachment.  The  court  l€ft  it  to  the  jury  to  say  if  the  certificate  was  given  for 
the  purpose  of  certifying  they  had  $120.95  in  their  hands  at  the  time  of  the  levy. 
The  jury  found  for  the  plaintiffs  $120.96;  plaintiffs  appealed;  the  general  term 
aflirmed  the  judgment,  and  plaintiffs  appealed  to  this  court. 

Mr,  Handf  for  appellant.     Mr.  More,  for  respondent. 

Daitpobth,  J.  The  defendants  were  asked  for  **  a  certificate  of  the  property 
or  credits  of  John  Qourard  &  Co.  in  their  hands  on  the  10th  of  May.  They 
responded  on  the  28th  of  May  by  an  account  current,  showing  a  credit  balance  of 
$120.95.  It  showed  also  the  steps  by  which  this  balance  was  reached.  These 
were  not  called  for,  and  might  have  been  omitted.     But  still  the  only  essential 

gart  of  the  account  was  that  showing  the  balance,  certifying,  that  so  much  only 
elonged  to  or  was  the  property  of  the  debtors.  The  other  items  were  admissions, 
and  no  doubt  could  in  a  proper  case  be  used  as  evidence.  They  were,  however, 
open  to  explanation,  and  the  court  went  quite  far  enough  in  submitting  to  the 
jury  the  one  given  instead  of  directing  as  matter  of  law  that  if  there  was  any 
doubt  upon  the  face  of  the  paper,  it  was  removed  by  the  facts  proven.  They  were 
not  controverted,  and  could  lead  to  no  other  conclusion.  The  appellant  relies 
chiefiy  on  the  doctrine  of  estoppel.  There  is  no  room  for  its  application.  The 
thing  certified  to,  was  the  sum  due  the  debtor.  The  dates  and  items  of  the  state- 
ment might  sug^st  error  in  that  amount,  and  so  lay  the  foundationfor  an  eKamin- 
ation  of  the  parties  giving  it  (Code  section  651),  but  nothing  more. 
The  judgment  appealed  from  should  be  afi&rmed. 
All  concur. 


SUPREME  COVET  OF  NEW  RAMP  BRIBE. 


Fabwell  9.  MsTCAiiF  and  another. 
March  18,  1886. 

PABTNBBSHIP  —  PATMINT  OF  INDIVIDUAL  DlBTS. 

The  appropriation  of  partnership  properfey  to  the  payment  of  the  indiyidoal  debts  of  a 
partner  is  valid  against  subsequent  creditors  of  the  firm.* 

Facts  found  by  a  referee. 

E,  D,  Baker  and  H.  W,  Pa/rTcer,  for  plaintiff.  Ira  Colby  and  Batchdder  db 
Fatdkner,  for  defendants. 

Cabfbnter,  J.  The  action  is  brought  to  recover  the  amount  of  the  defendants* 
promissory  note  for  $200,  dated  April  11,  1882,  payable  on  demand  to  H.  L. 
Barker  &  Co.,  a  copartnership  composed  of  H.  L.  Barker  and  M.  P.  Stone,  and 
given  for  partnership  property  sold  to  the  defendants.  When  it  was  given,  Barker 
agreed  that  the  defendants  might,  if  they  chose  to  do  so,  pay  to  one  F.  $81.84  due  to 
him  from  the  firm,  and  deduct  that  amount  from  the  note  in  case  they  should  pay  it. 
Ten  days  afterward  Barker  sold,  and  in  the  name  of  the  firm  indorsed  the  note  to 
the  plaintiff,  in  payment  of  his  pre-existing  individual  debt.  It  is  not  found  that 
this  was  done  with  fraudulent  intent.  Stone  was  informed  of  the  transaction,  and 
made  no  objection.  May  1«  1882,  the  defendants,  without  notice  of  the  transfer, 
paid  the  $81.84  to  F.     The  plea  is  the  general  issue. 


♦  20  Eng.  R.  757 ;  80  Am.  Rep.  580;  28  id.  761 ;  49  id.  148.  —  Ed. 
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The  only  ground  of  defense  suggested  is,  that  Barker  could  not  lawfully  appro- 
priate the  property  of  the  partnership  to  the  payment  of  his  private  debts.  This  he 
could  not  do  with  or  without  the  consent  of  his  copartner,  as  against  the  then  exist- 
ing creditors  of  the  firm.  Ferson  y.  Monroe^  21  N.  H.  462 ;  Kidder  v.  Page,  48  id. 
880. 

But  atjthe  time  of  the  transfer  the  defendants  were  not  creditors ;  they  had  neither 
paid  nor  obligated  themselves  to  pay  the  debt  of  the  firm  to  F.  In  the  absence  of 
fraud,  creditors  of  a  copartnership  cannot  question  an  application  made  before 
they  become  creditors  of  partnersnip  property,  to  the  payment  of  the  individual 
debts  of  the  partners.  Miles  v.  Pennock,  50  N.  H.  564 ;  Pctrher  v.  Batoles,  57  id. 
491 ;  Chase  v.  Bean,  58  id.  188. 

Judgment  for  the  plaintiff. 

Clabk  J.,  did  not  sit;  the  others  concurred. 


School  District  v.  Bblbctmbn. 
March  18,  1886. 

S^CHOOL-DISTRICT  TaZ  —  ASSISSMENT  —  AbaTBMBVT. 

The  proper  remedy  for  an  assessment  of  a  school  district  tax  upon  persons  not  taxable 
in  the  district  is  an  application  made  by  them  for  an  abatement.* 

Petition,  entered  at  the  law  term  by  School  District  No.  6,  in  Oxford,  against 
the  Selectmen  of  Oxford,  for  a  re-assessment  of  a  school  district  tax,  the  assess- 
ment of  which  was  ordered  by  a  writ  of  mandamus  in  School  District  v.  Carr* 
The  complaint  is  that  some  of  the  persons  on  whom  the  defendants  made  the 
assessment  are  not  taxable  in  the  district. 

Bingham,  MiteheUs  db  BatcheUor,  for  plaintifb. 

Dob,  C.  J.  The  appropriate  remedy  for  an  assessment  of  the  tax  upon  persons 
not  taxable  in  the  district  is  an  appli^tion  made  by  them  for  an  abatement. 
Zoeke  v.  PUt^fidd;  School  Dishict  v.  (7orr.* 

Petition  dismissed. 

All  concurred. 


POWBBS  9.  COUKTT  OF  SuiiLIVAlT  and  ToWN  OF  GSAlTrHAM. 

March  18,  1885. 

The  county  is  not  liable  for  costs  incurred  in  prosecuting  offenses  against  the  police  of 
towns  on  the  complaint  of  selectmen. 

This  agreed  case  presented  the  question  whether  the  town  of  Grantham  or  the 
county  of  Sullivan  is  liable  to  pay  justice,  sheriff,  and  witness  fees  in  the  prose- 
cution of  persons  for  being  common  drunkards,  on  complaint  of  the  selectmen  of 
Grantham.  The  respondents  were  found  guilty,  and  served  out  their  sentences 
in  the  house  of  correction  and  jail  respectively,  but  were  discharged  without 
paying  the  costs. 

Ira  Colby,  Solicitor,  for  the  county. 

Smith,  J.  *'  All  legal  costs  attendinjor  the  arrest,  examination  or  conveyance  of 
any  offender,  except  when  the  same  is  directed  or  approved  in  writing  by  the 
counsel  of  the  State,  or  county  commissioners,  shall  be  paid  by  the  complainant." 
Gen.  Laws,  chap.  268,  §  18.  *  'No  such  bUls  of  costs  [in  criminal  proceedings  before 
magistrates]  shall  be  allowed  unless  an  indictment  be  found  in  the  case,  or  the 
prosecution  be  instituted  by  the  authority  and  under  the  direction  of  the  attor- 
ney-^neral  or  the  solicitor  for  the  county.'*  Rule  92.  Hall  and  Thornton  were 
convicted  of  an  offense  afi^ainst  the  police  of  towns.  Gen.  Laws,  chap.  260,  §  17.  A 
person  convicted  of  such  an  offense  may,  upon  petition  and  proof  of  inability  to 
pay  his  fine  or  costs,  be  discharged  by  the  selectmen,  and  the  town  is  liable  for 
his  prison  charge  in  case  of  his  inability.     Gen.  Laws,  chap.  268,  §  11 ;  County  of 

*  Not  yet  published. 
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Merrimach  v.  (Hty  of  Concord^  80  N.  H.  299;  County  of  Strafford  v.  Somenwortk, 
88  id.  21 ;  Countp  of  Strafford  v.  CUy  of  Dover ^  61  id.  — .  Fines  for  the  violation 
of  police  offenses  or  of  the  by-laws  of  towns  are  for  the  use  of  the  towns.  County 
of  HUlsboraugh  v.  City  of  Manchester^  49  N.  H.  57,  61.  The  fines  being  for  the 
use  of  the  town,  the  town  being  liable  for  the  prison  charges,  and  the  selectmen 
having  authority  to  discharge  the  prisoner,  the  legislature  have  not  undertaken  to 
impose  the  expense  of  such  prosecutions  upon  the  county  unless  they  were 
directed  or  approved  by  some  other  authority  than  that  of  the  town.  In  this 
case  the  complaints  were  made  by  the  selectmen  of  Grantham,  acting  in  their 
official  capacity.  The  complaints  not  having  been  authorized  or  approved  by  the 
counsel  of  the  State,  or  the  county  commissioners,  the  county  is  not  liable. 
Whether  the  selectmen  had  power  to  bind  the  town  is  a  question  we  do  not 
consider. 

Case  adjourned. 

OiiABK,  J.,  did  not  sit;  the  others  concurred. 


Hbbbick,  Ex'r.  v.  Wbight. 

March  18,  1886. 

Will — Absoluti  Gift  aw  Notb. 

UDder  a  clause  in  a  will  givins  "  to  my  sister  the  promissorjr  note  I  hold  signed  by  her 
and  by  M.,  also  the  sum  of  my  deposit  with  interest^"  in  a  savings  bank,  and  "three  hun- 
dred dollars  of  the  sum  of  my  deposit  in''  another  savings  bank  "for  her  support  for 
life,  the  residue  from  and  after  her  decease  to  be  equally  divided  between  my  nephews  and 
nieces,"  the  legatee  takes  an  absolute  title  to  the  note. 

Assumpsit^  by  the  executrix  of  the  will  of  Eliza  Wilson,  to  recover  the  amount  of 
defendants-  joint  and  several  promissory  note,  payable  to  the  testatrix.  The  second 
clause  of  the  will  is  as  follows:  *'I  give  and  bequeath  to  my  sister  Fidelia 
Wright,  the  promissory  note  signed  by  her  and  Moses  Wrigjht;  also  the  sum  of 
my  deposit  with  interest,  in  the  Five  Cents  Savings  Bank  in  Keene,  and  three 
hundred  dollars  of  the  sum  of  my  deposit  in  the  Cheshire  Provident  Institution 
in  Eeene,  for  her  support  for  life,  the  residue  from  and  after  her  decease  to  be 
divided  equally  between  my  nephews  and  nieces  hereinafter  named.'' 

Lane  <fc  Dole^  for  plaintiflE.     Baiehelder  cfc  Faulkner,  for  defendants. 

Cabpbntbr,  J.  The  bequest  of  the  note  is  absolute.  That  such  was  the  in- 
tention of  the  testatrix  is  indicated  by  the  nature  of  the  property  as  well  as  by 
the  langua^  of  the  wilL  A  bequest  of  the  legatee's  own  note  could  not  form  a 
provision  for  her  support,  directly  nor  indirectly,  imless  she  was  possessed  of 
property  out  of  which  payment  could  be  enforced.  If  she  had  no  property  ex- 
cept such  as  is  by  law  exempt  from  attachment,  as  are  bid  to  her  support,  it 
would  be  entirely  worthless ;  so  that  the  more  she  stood  in  need  of  assistance,  the 
less  could  she  obtain  from  such  a  g^ft. 

The  clause  respecting  the  note  is  to  be  construed  as  if  it  were  a  separate  and 
distinct  item  in  the  will,  and  the  next  clause  as  if  the  words  "  for  her  support  for 
life  "  immediately  followed  the  word  "  also,'*  and  the  ellipsis  of  the  words  '*  I 
mye  and  bequeath  "  were  supplied  so  as  to  read,  **  also  I  give  and  bequeath  for 
her  support  for  life  the  sum,"  etc. 

Judgment  for  the  defendants. 

Blodobtt,  J.,  did  not  sit;  the  others  concurred. 
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liBWTii  9.  Longeb  and  Trustees  and  Hughes. 

March  18,  1885. 

AsaQVUMST  —  Waobs  to  bi  Earned  —  Accbptanck  —  Cbbditors. 

Ad  assigDmoDt  of  wages  to  be  earoed,  with  the  acceptaoce  of  the  employer  written  upon 
the  face  instead  of  upon  the  back  of  the  instrument,  beine  duly  filed  with  the  town  clerk, 
is  good  against  a  oreaitor  of  the  laborer  who  seeks  to  reach  the  fund  by  trustee  process.  ^ 

W.  B.  FeUowB,  tot  plaintiffs.     J,  L.  WiUon,  for  claimants. 

Smith,  J.  No  assi^ment  of,  or  order,  for  wages  to  be  earned  in  the  future  is 
valid  against  any  creoitor  of  the  person  making  the  assignment  or  order,  until  a 
copy  of  the  assignment  or  order,  auly  accepted  in  writing  upon  the  back  thereof, 
is  filed  with  the  clerk  of  the  town  or  city  where  the  party  making  the  assignment 
or  order  lives,  and  the  town  or  city  clerk  is  required  to  keep  for  public  inspection  an 
alphabetical  list  of  the  orders  and  assignments  filed  with  him.  Gen.  Laws,  chap. 
249,  §  48.  The  object  of  the  statute  is  the  protection  of  creditors  against  secret 
and  fraudulent  assignments.  An  assi^ment  of  wa^es  to  be  earned  is  valid  be- 
tween the  parties,  although  no  notice  is  given  to  creditors,  and  although  there  is 
no  acceptance  of  the  assignment  by  the  employer  of  the  assignor.  Garland  v. 
JUarrinffion,  51  N.  H.  409;  Conway  v,  (hitting,  id.  407.  The  protection  afforded 
to  creditors  consists  in  the  publicity  given  to  the  assignment  when  filed  with  the 
town  clerk.  They  are  afforded  a  convenient  method  of  informing  themselves  as 
to  the  future  pecuniary  ability  of  the  assignor.  Whether  the  employer's  accept- 
ance is  upon  the  face  or  back  of  the  assignment  would  seem  to  be  of  no  conse- 
quence. If  notice  of  the  acceptance  is  material  it  ^ould  seem  to  be  quite  as 
likely  to  attract  attention  if  written  upon  the  face  of  the  assignment  as  on  the 
back. 

The  statute  provides  that  no  deed  shall  be  valid  against  "any  person  but  the  gran- 
tor and  his  heirs  only,^'  unless  recorded.  Gen.  Laws,  chap.  185,  §  .4  The  object 
of  the  enrollment  of  a  deed  is  to  give  pubUc  notice  of  the  sale  and  transfer  of  the 
property  conveyed.  Broum  v.  Manter^  22  N.  H.  468.  And  actual  or  constructive 
notice  of  the  existence  of  a  prior  unrecorded  deed  has  the  same  operation  as  a 
record.  JSogers  v.  Jones,  8  N.  H.  264;  Clarke  v.  MerriUy  51  id.  415;  Janwin  v. 
JanvriTij  60  id.  1^2.  The  statute  requires  the  posting  up  of  a  copy  of  the  warrant 
for  a  town  meeting.  But  the  posting  up  of  the  original  warrant  instead  of  a 
copy  is  no  legal  objection  to  the  meeting,  because  the  original  gives 'at  least  as 
good  a  notice  as  could  be  given  by  posting  up  a  copy.  Brewster  v.  Hyde,  7  N.  H. 
206.  The  statute  of  1829  directed  that,  upon  the  application  of  a  prisoner  to  take 
the  poor  debtor's  oath,  the  creditor  should  be  served  with  a  copy  of  the  applica- 
tion and  order  thereon.  Laws  of  1 880,  page  476.  But  it  has  been  held  sufficient  if 
he  was  served  with  the  original  application  and  order,  upon  the  ground  '^that  if 
the  delivery  of  copies  is  due  notice,  a  fortiori,  a  delivery  of  the  original  must  be 
so."  Eaton  v.  Miner,  5  N.  H.  542.  So,  too,  it  has  been  held  that  a  negotiable 
promissory  note  may  be  transferred  by  the  holder's  indorsing  his  name  upon  the 
face  of  the  note,  and  that  the  transferee  may  maintain  a  suit  thereon.  Folder  v. 
Chats,  18  Pick.  68;  Big.  Bills  and  Notes,  185.  Doubtless  other  ^palogous  cases 
might  be  instanced  where  it  has  been  held  that  there  was  a  substantial  compliance 
wiSi  requirements  of  statutory  provisions,  although  the  strict  letter  of  the  statute 
was  not  observed. 

In  Famum  v.  BeEL,  8  N.  H.  72,  the  question  was  upon  the  sufficiency  of  the  in- 
dorsement of  a  writ.  No  question  as  to  the  sufficiency  of  notice  to  third  persons 
was  involved,  and  that  case  differs  from  the  present  and  from  those  above  cited 
in  this  respect .  If  that  case  is  inconsistent  with  the  grounds  on  which  we  have 
plac^  the  decision  in  this  case  we  are  unable  to  follow  it.  We  cannot  see  that 
the  fact  that  the  acceptance  was  written  upon  the  face  of  the  order  gave  the  plain- 
tiffs any  less  notice  or  any  less  protection  than  it  .would  if  written  upon  the  back; 
and  we  regard  the  statute  in  this  particular  as  directory  merely. 

Exceptions  overruled. 

Allbh,  J.,  did  not  sit ;  the  others  concurred. 

*  See  37  Eng.  R.  491 ;  S4  Am.  Rep.  599.  —Ed. 
Vol.  L-48 
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Cox  V,  Levibton. 

March  18,  1886. 
Injuhotion  ~  Parol  Licbnbb  fob  usb  or  Wat  —  Graxtob  Cokybtbd  Land. 

A  parol  lioeDse  bj  the  grantor  to  the  grantee  of  land  for  the  use  of  a  way  along  the 
margin  thereof  over  other  land  of  the  grantor,  does  not  create  a  right  in  the  grantee  which 
will  nx  a  servitude  upon  the  adjoining  land  after  it  has  paesed  to  a  purchaser  who  had  no 
notice  of  the  supposed  right.* 

A  defendant  in  equitjr  may  have  affirmative  relief  upon  an  answer  in  the  nature  of  a 
cross-bill,  setting  out  facts  which  show  that  he  is  entitled  to  the  relief  sought. 

Bill  in  equity,  for  an  injunction  to'  restrain  the  defendants  from  obstructing 
the  plaintiffs  way.     Facts  found  by  'the  court. 

The  plaintiff  and  the  defendants  own  adjoining  house-lots  in  Lebanon,  the  title 
of  both  being  derived  through  mesne  conveyances  from  Daniel  Taylor,  trustee  of 
the  Church  Family  of  Shakers.  The  controversy  is  as  to  their  respective  rights  in. 
a  passage-way  over  the  defendant's  land  along  the  division  line.  There  was  evi- 
dence tending  to  show  that  the  original  grantors  of  the  plaintiff,  by  their  trustee 
and  agent,  Caleb  M.  Dyer,  assented  by  parol  to  the  existence  of  the  way,  and  the 
right  claimed  by  the  plaintiff,  and  of  a  use  of  the  way  by  the  plaintiff  and  his 
grantors  for  more  than  twenty  years  imder  such  license.  The  defendants  in  their 
answer  denied  the  plaintiff's  right  of  way,  alleged  that  the  plaintiff  was  encroach- 
ing upon  their  premises,  and  prayed  for  a  decree  establishing  the  line  between  the 
plaintiff's  premises  and  theirs;  and  for  an  order  that  the  obstructions  on  their 
land,  caused  by  the  plaintiff,  be  removed. 

W.  X.  Foster^  J.  Jf.  Shirley  and  F.  D.  Currier^  for  plaintiff.  Bingham,  MUch- 
eUs  d  Batehdlor  and  J.  H,  AJMr^  for  defendants. 

Smith,  J.  The  plaintiff  has  no  easement  in  the  premises  in  dispute  by  express 
grant.  No  mention  is  made  of  any  way  in  the  deed  from  Taylor  to  Huse,  or  from 
Taylor  to  Houston.  Neither  did  a  way  pass  as  appurtenant  to  the  premises  con- 
veyed by  Taylor  to  Huse,  for  there  was  no  way  appurtenant  to  the  premises,  and 
only  existing  easements  pass  as  appurtenant  to  the  land  conveyed. 

In  neither  deed  is  the  plaintiff  bounded  on  a  road  or  pass-way.  The  westerly 
boundary  is  a  line  running  from  one  stake  to  another.  No  question,  therefore, 
arises  as  to  the  plaintiff's  right  to  a  way  in  the  premises  in  question  by  reason  of 
their  having  been  described  as  bounded  on  a  way. 

Nor  has  the  plamtiff  a  way  by  prescription.  The  fact  has  been  found  by  the 
trial  court,  and  we  cannot  say  as  matter  of  law  that  this  finding  is  incorrect. 
Nor  has  the  way  in  question  become  a  public  highway  by  prescription.  This  fact 
the  trial  court  has  also  found,  and  the  finding  is  not  seriously  questioned. 

Godfrey  and  Conant,  by  their  deed  from  Taylor,  acquired  a  right  of  way  over 
the  premises  in  question  by  express  grant,  and  the  easement  thus  acquired  be- 
came appurtenant  to  the  tannery  lot.  The  trial  court  has  found  ''that  the  waj 
in  controversy  was  left  by  Dyer  and  Taylor  for  the  purpose  of  affording  means  of 
access  to  the  tract  of  land  on  which  the  scythe  snath  shop  was  located,  '*  and  that 
it  was  **not  left  by  Dyer  for  the  accommodation  of  the  plaintiff  or  those  under 
whom  he  claims.*'  By  subsequent  conveyances  the  tannery  lot  and  scythe  snath 
shop  came  to  the  defendants  with  the  easement  of  a  right  of  way  over  the  prem- 
ises in  dispute  as  appurtenant  to  those  tracts,  and  when,  on  July  13,  1888,  Brad- 
ford conveyed  to  them  the  tract  in  dispute,  the  easement  became  merged  in  the 
fee.  It  is  objected  that  this  deed  was  meffectual  to  convey  the  premises,  because 
executed  without  the  previous  approbation  of  the  ministry  and  elders  of  the 
Shaker  church,  as  required  by  article  three  of  their  church  covenant.  But  the 
cestuU  que  trust  do  not  complain,  and  the  conveyance  cannot  be  questioned  by  a 
stranger.  It  is  immaterial  that  Bradford  did  not  know  or  suppose  that  the 
Shakers  had  any  title  which  he  could  convey.  Upon  the  facts  reported,  the  title 
was  in  the  Shakers,  subject  to  whatever  easements  they  had  created. 

It  is  claimed  that  Dyer,  acting  as  trustee  for  the  Shakers,  subjected  the  de- 
fendants' premises  to  the  servitude  of  a  right  of  way  in  favor  of  the  plaintifTB 
premises  by  reason  of  certain  representations  and  promises  made  by  him  to  Huse, 

*  See  94  N.  T.  828 ;  85  Hun.  67 ;  88  Ind.  891 ;  Hoak's  Underhill  on  Torts,  page  448,  et  seq  ; 
88  Am.  Rep.  479 ;  48  id.  192,  Ed. 
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Houston  and  the  plaintiff,  by  which  the  defendants  are  bound.  If  any  equity 
attached  to  the  plaintiff^s  premises  by  reason  of  the  promises  and  representations 
of  Dyer,  it  rested  wholly  in  parol  and  cannot  affect  the  rights  of  subsequent 

rntees  of  the  Shakers  without  notice.  Trtutees  v.  Lifneh^  70  K.  Y.  440,  449; 
C,  26  Am.  Rep.  615;  TaUmadge  y.  Bank,  26  id.  105;  Phamix  Ins,  Co,  v. 
CorUmefUal  Ins.  Co,.  87  id.  ^00:  Story  v.  N.  T,  E.  Rail/road,  90  id.  122;  8.  C,  48 
Am.  Rep.  146;  7  Am.  &  En?.  R.  Cas.  569,  note;  1  Story's  Eq.  Jur.,  §  897. 

Whatever  information  Qodfrey  may  have  had  of  the  matter,  it  is  not  found  that 
the  defendants  ever  had  notice  of  it ;  nor  is  it  found  that  they  were  put  upon  in-* 
quiry,  nor  whether  the  situation  of  the  premises  was  notice  to  them  of  any  secret 
equity  attached  to  the  plaintiff's  premises;  and  we  cannot  say  as  matter  of  law 
that  they  ought  to  have  inquired,  or  that  the  situation  was  notice  to  them.  This 
<daim  of  the  plaintiff,  however,  rests  upon  tlie  assumption  that  certain  facts  have 
been  found  by  the  trial  court  from  evidence  introduced  by  the  plaintiff  and  ex- 
cepted to  by  the  defendants.  The  case  finds  that  this  evidence  was  considered 
by  the  trial  court  in  connection  with  the  other  evidence  in  the  case,  and  his  find- 
ings that  the  passage-way  in  dispute  was  not  left  for  the  accommodation  of  the 
plaintiff,  or  oi  those  imder  whom  he  claims,  must  be  understood  to  meap  that  the 
claim  of  the  plaintiff  in  this  respect  is  unsupported  by  the  evidence. 

Since  the  argument  and  since  the  death  of  the  judge  by  whom  the  case  was 
tried,  the  plaintiff  has  moved  to  amend  the  case  so  as  to  turn  the  evidence  upon 
the  point  last  mentioned  into  findings  of  fact,  and  he  has  furnished  affidavits  in 
support  of  his  motion.  The  ground  assigned  for  the  motion  is  that  the  evidence 
being  uncontradicted  (which  the  defendants  deny),  it  is  a  fair  and  necessary 
inference  that  the  trial  court  gave  full  credit  to  the  testimony,  and  intended  to 
find  the  facts  to  be  such  as  the  evidence  tended  to  show.'*  But  the  case  shows  that 
this  assumption  of  the  plaintiff  is  not  well  founded.  The  amendments  requested 
are  in  direct  confiict  with  the  main  finding  in  the\:ase,  and  with  the  conclusion 
drawn  from  all  the  evidence  in  the  case,  including  that  excepted  to.  The  evidence 
excepted  to  was  received  and  considered.  Presumptively,  ail  the  credit  was  given 
to  it  which  it  deserved.  From  the  nature  of  the  case  it  is  impossible  for 
us  to  say  how  much  that  was.  One  witness  testified  to  a  conversation  in 
1847  with  Dyer,  long  since  deceased.  Another  conversation  was  with  Dyer  in 
1854;  a  third  between  1854  and  1868;  and  all  were  many  years  since.  Doubtless 
the  appearance  of  the  witnesses  for  intelligence  and  truthfulness,  the  long  period 
of  time  which  had  elapsed  since  the  conversations  testified  to  took  place,  the 
liability  of  the  witnesses  to  misunderstand  or  misrecollect  what  was  said,  the  fact 
that  they  may  have  been  supported  or  contradicted  by  other  testimony  more  or 
less  reliable,  with  perhaps  other  considerations,  had  much  influence  with  the  trial 
court,  on  the  ouestion  of  their  credibility.  Without  a  hearing  involving  an  ex- 
amination of  all  the  testimony,  the  granting  of  the  proposed  amendments  would 
involve  the  rejection  of  all  the  other  evidence  on  the  same  points,  without  know- 
ing what  it  was,  or  how  much  there  was  of  it,  or  how  much  weight  it  deserved. 
The  plaintiffs  affidavits  show  that  the  trial  Closed  March  8,  1884,  that  the  jud^e 
drew  a  case  in  which  the  evidence  excepted  to  and  his  findings  were  incorporated, 
and  that  counsel  for  both  parties  were  before  him  on  May  28  for  the  purpose  of 
being  heard  upon  requests  for  amendments.  Included  in  the  requests  then  made 
by  the  plaintin  were  the  amendments  now  requested,  counsel  being  fully  heard. 
Some  of  the  amendments  were  allowed  and  some  refused.  As  the  case  was  sub- 
sequently printed  and  distributed  without  the  amendments  now  requested  being 
made,  the  inference  is  conclusive  that  they  were  denied,  and  the  present  applica- 
tion cannot  be  entertained. 

The  defendants  may  have  a  decree  for  the  removal  of  the  obstructions  placed 
upon  their  land  by  the  plaintiff.  Ch/rh  v.  Clarh^  61  N.  H.  ;  Thidman  v.  Carty 
75  ni.  889. 

The  defendants'  answer  may  be  treated  both  as  an  answer  and  as  in  the  nature 
of  a  cross-bill,  and  there  is  no  occasion  to  compel  the  defendants  to  resort  to  a 
separate  suit  to  accomplish  the  same  result,  which  may  be  reached  in  this  case 
without  further  hearing  or  expense.    E<i9tma/n  v.  Barik,  58  N.  H.  421,  422. 

Decree  for  defendants. 

All  concurred. 
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GiLMAN  V.  Cats. 

March  18, 1885. 

Bakkbuptct  —  "  Dbbt''  —  AascssMKNT  or  Dajcaobs  not. 

The  report  and  asseBsment  of  damages,  by  a  referee  appointed  under  the  statute  of  1876, 
and  made  during  the  pendency  of  bankruptcy  proceedings  in  an  action  for  a  tort,  do  not 
constitute  a  debt  which  may  be  proved  against  the  defendant's  estate  in  bankruptcy.* 

Trespass  qTiare  dattium.  Facts  found  by  the  court.  At  the  September  temiy 
1876,  the  cause  was  sent  to  a  referee  with  a  commission  instructing  him  that  his 
report  was  to  be  finaL  At  a  hearing  begun  January  29,  1877,  the  referee  found 
and  reported  that  the  defendants  were  guilty,  and  assessed  the  plaintiffs  damages 
at  $40.  At  the  March  term,  1878,  upon  suggestion  that  Calvin  F.  Gate,  one  of  the 
defendants,  was  in  bankruptcy,  the  action  was  entered  dismissed  as  to  him. 

At  the  March  term,  1884,  on  the  plaintiff's  motion  the  action  was  brought  for- 
ward and  the  entry  of  **  dismissed  "  stricken  off.  Calvin  F.  Gate  then  pleaded 
his  discharge  in  bankruptcy,  and  the  plaintiff  replied  that  the  causes  of  action  al- 
leged were  not  provable  in  bankruptcy,  and  were  in  no  way  affected  or  barred 
by  the  discharge  in^  bankruptcy.  The  defendant  rejoined,  traversing  the  allega- 
tions of  the  replication. 

Gate  filed  his  petition  in  bankruptcy  August  29,  1877,  and  was  duly  adjudi- 
cated a  bankrupt  thereon,  and  received  his  discharge  April  10, 1878.  The  hearing 
before  the  referee  was  completed  and  the  damages  assessed  before  the  filing  of 
the  petition  in  bankruptcy,  but  there  was  no  order  for  judgment  on  the  report 
before  that  time. 

Aldrich  d;  Bemick,  for  plaintiff.     Bingham,  MitchelU  d  BatcheUor,  for  C.  F.  Gate. 

Shtt?,  J.  No  debts  other  than  those  specified  inU.  S.  Rev.  Stats.,  §§6067-^71, 
are  provable  against  the  estate  of  the  bankrupt.  Id.,  §  5072.  The  plaintiff's 
claim  or  demand  set  forth  in  the  declaration  is  not  a  debt.  It  is  not  created  by 
and  does  not  spring  out  of  any  judgment,  award,  specialty,  contract  or  promise. 
A  demand  for  a  trespass  quare  datisum,  is  not  a  debt  provable  in  bankruptcy 
or  insolvency.  Hapgoodv,  Blood,  11  Gray,  400;  Crosby  v.  Wervtworih,  7  Mete.  10; 
Strong  v.  White^  9  Johns.  161;  In  re  Schuchardty  15  Bank.  Reg.  161;  In  re 
Sutherland,  8  id.  814;  Black  v.  McClelland,  12  id.  481.. 

In  In  re  Hennocksburg,  7  B.  R.  87,  it  was  held  that  an  action  for  SAsault  and 
battery  and  false  imprisonment  being  tort  for  a  personal  injury,  may  be  prosecuted 
to  finsd  judgment  alter  the  petition  in  bankruptcy  is  filed,  and  a  judgment  re- 
covered may  be  prosecuted  against  the  bankrupt's  estate,  for  the  reason  that  a  claim 
of  this  nature  is  not  a  provable  debt  until  final  judgment,  and  hence  does  not 
come  within  the  language  of  the  second  clause  of  section  21  of  the  act  of  March  2, 
1867.  §  5106,  U.  8.  Rev.  Stat.  That  case  is  a  direct  authority  that  a  claim  for  a 
tort  is  not  provable  in  bankruptcy.  The  holding  that  a  judgment  recovered  upon 
such  claim  during  the  pendency  of  bankruptcy  proceedings  may  be  proved  against 
the  estate  of  the  bankrupt  seems  opposed  to  the  great  weight  of  authority.  In 
the  more  recent  case  of  Black  v.  McUlelland,  supra,  it  was  decided  that  a  judg- 
ment entered  in  an  action  for  a  personal  tort  after  the  commencement  of  the  pro- 
ceedings in  bankruptcy  upon  a  verdict  rendered  before  that  time  is  not  a  provable 
debt. 

The  plaintiff's  claim  is  not  a  demand  **  for  or  on  account  of  any  goods  or  chat- 
tels wrongfully  taken,  converted  or  withheld  by  the  bankrupt."  These  pro- 
visions are  limited  to  demands  for  personal  property  wrongfully  taken,  and  do 
not  include  a  demand  for  a  trespass  quare  dausum  where  damages  are  claimed  for 
cutting  and  carrying  away  wood  and  timber  trees,  part  of  the  real  estate  tres- 
passesd  upon,  and  which  only  become  personal  property  by  the  trespass  itself. 
Hapgood  v.  Blood,  supra.  The  gist  of  the  action  is  the  breaking  and  enter- 
ing, and  the  value  of  the  wood  and  timber  is  only  a  part  of  the  damages.  Broum 
V.  Manter,  22  N.  H.  468.     Nor  is  the  plaintiff's  demand  one  for  unliquidated 

«  See  Bish.  Insolv.  Debtors  (2nd  ed.),  %  857;  TdUoU  v.  Hazard,  80  Alb.  L.  J.  88 ;  S.  C.  15 
Abb.  N.  C.  61,  71,  note;  79  Mo.  105;  81  How.  116. 
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damages  arising"  out  of  a  contract  or  promise,  where  the  court  may  order  the 
damages  assessed  in  such  mode  as  it  may  deem  best,  and  permit  the  sum  so  as- 
sessed to  be  proved  against  the  estate  of  the  bankrupt,  as  was  the  case  in  Monroe 
V.  Upton,  60  In.  Y.  598,  cited  by  the  defendant. 

These  views,  as  the  pleadings  stand,  would  seem  to  dispose  of  this  case.  The 
ifisue  tendered  by  the  rejoinder  is,  whether  the  cause  of  action  alleged  in  the 
declaration  was  provable  in  bankruptcy,  or  was  barred  by  the  defendants'  dis- 
charge. But  the  position 'has  been  taken  in  argument  that  the  report  created  a 
debt  provable  against  the  defendants'  estate.  The  question  thus  presented  is, 
whether  the  report  of  the  referee  assessing  the  plaintiff's  damages,  not  as  yet 
accepted  by  the  court,  and  on  which  no  judgment  has  been  rendered,  became  a 
debt  which  the  plaintiff  could  prove  against  the  estate  of  the  defendant  in  bank- 
ruptcy. It  is  claimed  that  the  report  has  all  the  force  of  a  judgment  in  which 
the  original  claim  for  damages  has  merged.  When  a  judgment  has  been  rendered 
in  an  action  upon  a  contract  or  obligation,  the  original  debt  is  merged  and  eztin- 
^ished  in  the  judgment,  and  no  second  action  can  be  brought  upon  the  contract 
or  obligation  so  long  as  the  judgment  remains  unreversed.  So  a  claim  for  dam- 
ages on  account  of  a  tort  is  extinguished  by  a  judgment  recovered  by  the  wrong. 
There  cannot  be  a  second  action  for  the  same  injury.  So  where  a  creditor  obtains 
security  of  a  higher  nature  than  he  had  before,  it  is  an  extinguishment  of  the  first 
debt  or  security,  except  where  a  second  security  is  collateral  to  the  first.  Big- 
gens^  Case^  6  Co.  44;  Goodvyyn  v.  GoodAJoyn^  Yelv.  89;  Vin,  Abr.,  Debt  (J);  Bac. 
Abr.,  Extinguishment  (D) ;  Andrews  v.  Bmiih^  9  Wend.  58 ;  Dwois  v.  Anable^  2  Hill, 
389;  Olarh  v.  Bmioling,  8  N.  Y.  216,  227;  Vamey  v.  Bremter,  14  N.  H.  49;  EUiott 
V.  Quimby,  18  id.  181.  ^ 

Hence,  when  a  debt  provable  in  bankruptcy  has  passed  into  a  judgment  after 
the  commencement  of  proceedings  in  bankruptcy,  it  is  held  that  a  new  debt  is 
thereby  created- which  cannot  be  proved  in  bankruptcy,  because  the  judgment  is 
a  merger,  and  creates  a  new  debt  which  did  not  exist  at  the  time  of  the  com- 
mencement of  the  bankruptcy  proceedings ;  nor  can  the  original  debt  be  proved 
because  it  has  become  extinguished,  m  re  Oallieon^  5  B.  R.  358;  Bradford  v. 
JHce^  102  Mass.  472;  Sampson  v.  Clark,  2  Cush.  173;  Woodbury  v.  Perkins,  5 
id.  86;  Faxon  v.  Baxter,  11  id.  85;  WoleoU  v.  Bodge,  15  Gray,  547;  BoWrooh  v. 
i^oM,  27  Me.  441;  Fisher  v.  Foss,  80  id.  459;  Pwte  v.  McDonald,  32  id.  418; 
Wheeler,  etc,,  Company  v.  Taft,  61  N.  H.  1.  If,  then,  a  debt  provable  in  bank- 
ruptcy is  merged  in  a  judgment  recovered  during  the  pendency  of  bankruptcy 
proceedings,  so  that  neither  the  original  debt  nor  the  judgment  can  be  proved 
against  the  bankrupt's  estate,  a/ortiori  a  judgment  so  recovered  upon  a  non-prov- 
able claim  cannot  be  proved  against  his  estate.  In  re  Schuchardt,  supra;  In  re 
Sutherland,  supra,  Mann  v.  Boughton,  7  Cush.  592,  is  a  case  very  much  in  point. 
The  action  was'  referred  to  arbitrators  by  a  rule  of  court,  who  awarded  costs  to 
the  defendant.  Before  the  award  was  accepted  by  the  court  the  plaintiff  took 
the  benefit  of  the  insolvent  law  and  obtained  his  discharge.  It  was  held  that  his 
discharge  did  not  bar  the  defendants'  claim  for  the  costs  awarded,  because  the 
defendants'  claim  was  not  provable  against  the  plaintiffs'  estate  in  insolvency,  not 
being  due  or  payable  until  after  the  award  was  accepted,  which  was  subsequent 
to  the  commencement  of  the  insolvency  proceedings. 

There  are  cases  which  hold  that  the  judgment  may  be  looked  into,  and  if  it  is 
found  that  the  debt  was  one  that  would  be  discharged,  the  judgment  would  be 
barred.  Barrington  v.  McNaugUon,  20  Vt.  293;  Dormer  v.  Howell,  26  id.  897; 
Dresser  Y.  Brooks,  8  Barb.  429;  Fox  v.  Woodruff,  9  id.  498;  Clark  v.  Bowling,  8 
N.  Y.  216;  Bolnman  v.  Vale,  4  D.  &  R.  480;  Ex  parte  Birch,  7  id..  436;  -Sc 
parte  Lloyd,  17  Ves.  245 ;  Owen  on  Bankruptcy,  chap.  1 1.  But  it  is  said,  in  the  well- 
considered  opinion  in  In  r^  Oallison,  5  B.  R.  358,  that  the  source  of  the  conflict  * 
is,  that  in  some  jurisdictions  there  is  no* provision  for  a  stay  of  proceedings  until 
the  bankrupt  can  obtain  and  plead  his  discharge.  Accordingly  it  was  enacted  in 
England  in  1780  — Stat.  6  Geo.  H,  chap.  80,  §  18  —  that  when  a  creditor  obtains 
a  judgment  and  takes  his  debtor  on  execution,  he  shall  be  discharged  on  motion. 
"  This,"  Judge  Lowbll  says,  **  is  the  foundation  of  all  the  English  decisions,  and 
they  have  given  rise  to  an  impression  that  in  bankruptcy  a  judgment  obtained 
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during  the  pendency  of  the  bankruptcy  proceedings  will  be  diBcbarged,  and  tbeee 
decisions  have  bad  an  undue  weight  in  some  of  the  decisions  in  this  country.*' 
See,  also,  Woodbwry  v.  Perkins^  5  Oush.  86,  89,  and  Sampion  v.  Olarh,  2  id.  176. 

The  report  of  the  referee  was  not  a  jud^ent,  nor  did  it  have  the  force  of  a 
judgment.  The  reference  was  not  an  arbitration  at  cofhmon  law,  nor  the  report 
of  a  common-law  award,  binding  like  a  judgment  upon  the  parties  when  pub- 
lished, until  accepted  by  the  court,  and  judgment  rendered  upon  it,  it  was  sub- 
ject to  recommittal  or  rejection  for  cause  shown.  Like  the  verdict  of  a  jury,  or 
the  report  of  an  auditor  or  master,  it  is  not  a  judgment  in  and  of  itself,  but 
merely  the  foundation  for  a  judgment,  if  the  court  shall  so  adjudge.  Neither  a 
verdict  nor  a  report  before  judgment  is  a  debt  due  and  payable  either  presently  or 
at  a  future  day.  *^The  judgment,  when  rendered,  establishes  the  indebtedness 
and  impresses  the  obligation  of  payment,  and  so  may  be  said  to  create  the  debt. 
Not  until  it  has  passed  is  there  a  aebt  due  and  payable.*'  Black  v.  McCleUandy 
mpra.  The  defendant  has  cited  Ex  parte  Barding^  in  re  Pickering^  27  E.  L.  &  E. 
367,  as  authority  that  the  amount  of  an  award  may  be  proved  as  a  liquidated  sum 
against  the  bankrupt's  estate.  That  was  an  action  of  asmmpsit  to  recover  the 
balance  of  an  account,  in  which  the  plaintiff  had  a  verdict  by  consent,  subject  to 
a  reference  to  an  arbitrator,  who  subsequently  made  an  award  in  favor  of  the 
plaintifL  The  defendant  then  committed  an  act  of  bankruptcy,  after  which  j^df- 
ment  was  signed  for  the  plaintiff  for  the  amount  of  the  award.  The  plaintiff 
having  proved  his  judgmeot  against  the  estate  of  the  defendant  in  bankruptcy, 
his  assignee  moved  to  expunge  the  proof,  upon  the  ground  that  the  judgment 
was  not  si^ed  until  after  the  creditor  had  notice  of  the  act  of  bankruptcy.  It 
was  held  that  the  creditor  was  entitled  to  prove  for  the  debt  awarded,  interest 
and  costs  as  a  liquidated  sum,  on  the  ground  that  the  award  was  more  than  a  ver- 
dict rendering  the  sum  provable  as  a  aebt,  until  it  could  be  shown  that  the  award 
could  be  set  aside  at  law.  Tubnsb,  L.  J.,  said :  *<  It  is  argued  that  the  arbitrator 
was  in  the  place  of  a  jury ;  if  he  was,  so  he  was  in  the  place  of  a  jury  whose  de- 
cision both  parties  had  agreed  should  be  conclusive  on  them.'*  Without  a  fuller 
knowledge  of  the  provisions  of  the  English  Bankrupt  Act  than  the  case  discloses, 
it  is  not  easy  to  measure  the  value  of  that  decision  as  an  authority  under  otir 
statute.  Stress  was  laid  upon  the  fact  that  the  creditor  had  knowledge  of  the  act 
of  bankruptcy  when  the  judgment  was  signed.  The  judgment  was  signed  before 
the  petition  for  adjudication  was  filed,  which,  under  our  statute,  is  the  commence- 
ment of  the  bankruptcy  proceeding.  The  reference  seems  to  have  been  regarded 
as  equivalent  to  a  common-law  arbitration.  The  referee  is  called  the  arbitrator, 
and  his  report  an  award.  By  the  agreement  for  reference  the  arbitrator  had 
power  to  oirect  a  verdict  for  either  party,  with  costs  of  suit  and  costs  of  refer- 
ence. The  course  pursued  resembles  closely  the  course  under  our  statute,  where 
a  suit,  pending  at  the  commencement  of  bankruptcy  proceedings,  to  recover  a 
claim  specified  in  the  sections  before  cited,  the  damages  bein^  unliquidated,  may 
be  prosecuted  so  far  as  to  ascertain  by  a  trial  the  amount  of  the  debtor's  indebt- 
edness to  enable  the  creditor  to  prove  his  claim  against  the  bankrupt's  estate. 

Whether  the  amount  of  the  verdict  is  a  provable  debt  i^ainst  the  bankrupt  was 
for  a  long  time  a  disputed  question  in  England,  and  the  English  decisions  on  this 
point  are  in  conflict  with  each  other.  In  Ex  parte  Hill,  11  Ves.  646,  the  cases  are 
discussed,  and  Lord  Eldon  expressed  strong  doubt  of  the  soundness  of  those  cases 
which  held  that  a  verdict  in  an  action  for  damages  for  a  tort  was  a  provable  debt 
in  bankruptcy.  Ex  parte  Charles^  16  Ves.  256  (14  East,  198),  was  a  petition  to  set 
aside  a  commission  of  bankruptcy  which  had  issued  upon  a  creditor's  petition, 
whose  debt  consisted  of  a  verdict  for  damages  in  an  action  of  breach  of  promise  of 
marriage 'rendered  before  the  act  of  banlmiptcy,  and  upon  which  judgement  was 
entered  before  the  allowance  of  the  commission.  The  judges  of  the  king's  bench 
'*  unanimously  certified  their  opinion  that  the  debt  of  the  petitioning  creditor 
was  not  sufficient  in  law  to  support  the  commission.  Since  then  (1811)  the  law 
has  been  settled  accordingly  in  England."  McEbnka,  J.,  in  Black  v.  Mel^ldlaindj 
supra. 

Our  conclusion  is,  that,  both  upon  principle  and  authority,  the  report  and  assess- 
ment of  damages  by  a  referee  appointed  under  the  statute  of  1876,  and  made 
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daring  the  pendency  of  bankraptcy  proceedings  in  an  action  for  a  tort,  do  not 
constitute  a  debt  which  may  be  proved  against  the  defendant's  estate  in  bank- 
ruptcy. 

It  is  objected  that  the  order  made  at  the  March  term,  1878,  dismissing  the  ac- 
tion as  to  Calvin  F.  Gate  was  a  final  disposition  of  the  action  as  to  him  which 
cannot  be  revoked*  Whether  the  order  of  dismissal  was  so  far  final  as  to  become 
a  judgment,  or  was  in  the  nature  of  a  final  judgment,  the  court  had  power  to 
vacate  it  upon  notice  and  a  hearing,  and  to  reinstate  the  action  upon  the  docket. 
Aldrich  v.  Wrighty  57  N.  H.  104;  Adams  v.  Adcms,  51  id.  888';  MusseUY,  Dver,  89 
id»  528;  Johnson  v.  Railroad,  43  id.  410;  Judge  of  ProbaU  v.  Webster,  46  ii  618; 
Ifclniire  v.  Carr,  59  id.  207 ;  Moore  v.  Carpenter,  68  id.  65 ;  Clough  v.  Hoore,  id. 
111.  Whether  proper  cause  was  shown  for  the  course  pursued  was  a  question  of 
fact  to  be  determined  at  the  trial  term.  The  plaintiff  is  entitled  to  judgment  on 
the  report. 

Case  discharged. 

Cabpbntbb  and  Bu^ghaic,  JJ.,  did  not  sit;  the  others  concurred. 


EbBFS  V,  SULLIYAN  CoXTNTY  RaILBOAD. 

March  18, 1886. 

Kauboao  —  Duty  to  kkkp  Obossimo  in  Repair. 

A  provision  in  the  charter  of  a  railroad  corporation,  that  the  road  shall  be  so  constructed 
as  not  to  obstmot  the  safe  and  conyenient  nse  of  any  private  way  which  it  crosses,  imposes 
upon  the  corporation  the  duty  of  maintainiDg  a  safe  and  convenient  crossing  for  sucn  pri- 
vate way. 

Petition  for  a  crossing  over  the  defendants'  railroad,  under  Gen.  Laws,  chf^. 
161,  §  16.  The  petition  was  presented  to  the  commissioners,  who,  after  due 
notice  and  a  hearing,  reported  that  there  was  a  legally  established  crossing  from 
the  plaintifTs  premises  over  the  tracks  of  the  company  to  the  highway;  that  said 
crossing  was  built  by  the  defendants  in  1848,  and  has  been  at  all  times  since  kept, 
repaired  and  maintained  by  them  until  October,  1882,  when  they  put  in  an  ad- 
ditional track  and  removed  the  plank  from  the  crossing,  and  have  since  neglected 
and  refused  to  replace  them,  or  build  and  maintain  a  new  crossing  for  the  plain- 
tifiTs  use ;  that  there  has  been  at  all  times  since  the  construction  of  the  railroad, 
and  now  is,  a  reasonable  and  just  demand  for  a  crossing  for  the  convenient  use 
and  accommodation  of  the  premises  now  owned  and  occupied  by  the  plain tift;  and 
that  the  road  leading  from  the  plaintiffs  premises  over  the  tracks  of  the  railroad 
to  the  highway  heretofore  mentioned  has  been  used  ever  since  and  for  a  lone 
time  prior  to  the  construction  of  the  railroad.  They,  therefore,  report  that  the  legsu 
right  to  a  crossing  exists;  that  the  crossing  has  been  established,  but  that  Sie 
neglect  and  refusal  of  the  railroad  to  re-lay,  build,  keep,  and  maintain  a  crossing 
for  the  plaintift^s  use  is  a  matter  over  which  the  commissioners  have  no  jurisdic- 
tion. 

At  this  term  the  plaintiff  entered  his  petition  upon  the  docket,  and  filed  the 
foregoing  report  and  moved  that  it  be  recommitted  to  the  commissioners,  with  in- 
structions to  establish  a  crossing  agreeably  to  the  statute.  The  court  granted  the 
motion,  and  the  defendant  excepted. 

Lane  d  Dole,  for  defendants.     Josiah  G,  BellowSj  for  plaintiff. 

Smith,  J.  The  defendants  contend  that  the  court  has  no  jurisdiction  of  this 
petition,  and  excepted  to  the  order  recommittins^  the  report  to  the  commissioners. 
Chapter  958,  section  5  of  Laws  of  1850,  imposed  upon  every  railroj^  corporation 
the  duty  of  constructing  cattle-guards,  cattle-passes  and  farm  crossings  for  the 
convenience  and  safety  of  the  land-owners  along  the  line  of  their  road,  the 
place  and  number  to  be  determined  by  three  justices  of  the  peace  in  case  of  dis- 
agreement between  the  corporation  and  the  land-owners.  The  justices  were  re- 
quired to  make  a  report  of  their  doings  in  writing,  and  file  a  copy  with  the  town 
clerk  of  the  town  where  the  land  *f  as  situated.  In  the  revision  of  the  statutes 
in  1867,  the  county  commissioners  are  substituted  for  justices  of  the  peace,  as  the 
tribunal  to  which  application  may  be  made  for  estabUshing  cattle-guards,  cattle- 
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passes  and  farm  crossings,  in  case  the  owner  of  the  land  and  the  proprietors  of 
the  railroad  do  not  agree  upon  the  place,  number  and  kind  of  cattle-guards, 
passes  and  crossings  to  be  constructed.  Either  party  may  apply  to  the  commis- 
sioners, who,  after  notice,  hearing  and  examination,  are  to  determine  the  number, 
places,  time  and  manner  of  construction  of  the  same.  The  commissioners  are 
required  to  file  their  report  with  the  clerk  of  the  supreme  cour|;  for  the  county — 
Gen.  Stats.,  chap.  147,  §§  1,  16;  Gen.  Laws,  chap.  161.  §§  1, 16,  and  their  report  is 
made  conclusive.  If  the  proprietors  of  ,the  railroad  do  not  construct  the 
cattle-guardS;  passes  and  crossings  within  the  times  limited  by  the  commissioners, 
and  pay  the  costs  adjudged  to  be  paid  by  them  upon  request,  they  forfeit  $25 
for  each  month's  neglect.  Id.  §  17.  Unlike  the  proceedings  on  a  petition  for 
partition  or  for  a  new  highway,  the  petition  is  not  addressed  to  the  court,  nor  en- 
tered in  court.  It  is  addressed  to  the  commissioners,  who  proceed  to  the  dis- 
charge of  their  duties  without  any  order  or  direction  from  the  court.  Their 
report  is  filed  with  the  clerk,  who  becomes  its  custodian,  as  the  town  clerk  was 
the  custodian  of  the  report  of  the  justices  prior  to  1867.  The  statute  does  not 
expressly  require  the  report  to  be  made  to  the  court,  and  does  not  expressly  pro- 
vide for  a  hearing  or  judgment  upon  it,  or  a  recommittal  of  it.  As  it  is  made 
conclusive  by  statute,  a  judgment  upon  it  seems  to  be  unnecessary.  Like  the 
award  of  arbitrators  upon  a  common-law  submission  it  is  practically  a  judgment 
with  the  substantial  qualities  and  incidents  of  a  judgment  The  penalty  of  $25 
per  month,  imposed  upon  the  proprietors  of  the  railroad  for  their  neglect  to 
construct  the  crossing  within  the  time  and  in  the  manner  fixed  by  the  commis- 
sioners, is  security  to  the  owner  of  the  land  that  the  report  will  be  complied  with. 
It  is  not  necessary  to  determine  whether  in  any  case  a  report  of  the  commissioners 
on  such  a  subject  can  be  recommitted.  If  the  power  of  recommittal  is  vested 
in  the  court,  there  appears  to  be  no  reason  why  either  party  should  desire  its 
exercise  in  this  case. 

The  commissioners  have  reported  that  a  farm  crossing  from  the  plaintifT's 
premises  across  the  defendants'  railroad  to  the  highway  is  necessary  for  the  con- 
venient use  and  accommodation  of  his  premises.  They  declined  to  lay  out  a  cross- 
ing, because,  in  their  opinion,  a  legal  crossing  was  established  in  1848,  when  the 
railroad  was  built,  which  crossing  the  defendants  constructed,  maintained  and 
kept  in  repair  from  1848  until  1882.  Whether  prior  to  the  passage  of  the  act  of 
1860  a  railroad  corporation  was  required  to  construct  farm  crossings  was  left  un- 
settled in  Ma/rch  v.  BaUroad,  19  N.  H.  872,  378,  decided  in  1849.  The  legal  duty 
of  constructing  farm  crossings,  imposed  by  the  statute  of  1850,  undoubtedly  in- 
cludes the  duty  of  maintaining  and  keeping  them  in  repair  so  lonff  as  needed. 
But  the  defendants  claim  that,  inasmuch  as  there  was  no  statute  requiring  railroad 
corporations  to  maintain  farm  crossings  when  the  plaintiff's  damages  were 
assessed  in  1848,  the  presumption  is  that  the  expense  of  a  crossing,  to  be  Dome  by 
the  plaintifi^  was  considered  in  the  assessment ;  and  it  is  claimed  that  the  act  of 
1850  does  not  apply  to  railroads  as  constructed  prior  to  its  passage,  and  if  applied 
to  the  defendants  in  this  case,  a  duty  would  be  imposed  upon  the  defendants  which 
the  plaintiff  has  been  paid  to  perform,  and  that  the  statute,  so  far  as  it  imposes 
this  duty  upon  railroads  constructed  before  its  passage,  is  unconstitutional.  The 
established  crossing  mentioned  in  the  commissioner's  report  is  upon  a  *^  road 
leading  from  the  plaintiff's  premises  over  the  tracks  of  the  railroad  to  the  high- 
way." This  **  road"  the  defendants  in  their  brief  say  was  **  an  old  farm  drive- 
way." The  defendants'  charter  provides :  **If  the  said  railroad  in  the  course 
thereof  shall  intersect  or  cross  any  private  way,  the  said  corporation  shall  so  con- 
struct said  railroad  as  not  to  obstruct  the  safe  and  convenient  use  of  such  private 
way  ;  and  if  sidd  railroad  shall  not  be  so  constructed,  the  party  aggrieved  shall 
be  entitled  to  his  action  on  the  case,  and  shall  recover  reasonable  damages  for  his 
injury  ;  but  no  action  shall  be  commenced  after  the  expiration  of  two  years  from 
the  obstruction  aforesaid."  Laws  of  1846,  chap.  395»  §  7.  In  March  v.  Railroad^ 
suprOf  it  was  said :  '•  Technically,  there  is  some  difficulty  in  having  a  *  private  way  * 

over  one's  own  land There  is,  however,  room  for  question  whether  the 

term   *  private  way,*  in  railroad  charters does  not  apply  to  all  cases 

where  the  road  interrupts  the  communication  between  the  different  parts  of  one's 
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land,  60  that  the  corporation  would  be  obliged  to  construct  suitable  crossings  at 
proper  places  for  the  use  of  the  land-owner."  In  this  case  the  term  **  private 
way,  ■'  as  used  in  the  defendants'  charter,  includes  the  plaintiffs'  drive- way  ;  and 
the  defendants  so  constructed  their  road  in  1848  as  not  to  obstruct  that  way.  At 
that  time  they  performed  the  duty  accepted  with  their  charter  by  building  a 
crosdilg  for  him ;  and  their  duty  of  maintaining  it  and  keeping  it  in  repair  for 
bis  use  they  performed  until  October,  1882,  when  they  gave  him  his  first  cause  of 
complaint  by  removing  the  planks  of  which  the  crossing  was  constructed.  There 
is  no  presumption  that  the  assessment  of  land  damages  in  1848  included  damages 
for  the  obstruction  of  this  private  way  which  the  defendants  could  not  lawfully 
obstruct,  and  did  not  obstruct  when  they  built  their  road,  and  which  they  con- 
tinued to  maintain  for  thirty-four  years  afterward.  The  conclusion  of  the  com- 
missioners, that  the  plaintiff  has  a  legally  established  crossing  which  the  defendants 
are  bound  to  maintain,  is,  for  the  practical  purposes  of  these  parties,  substantially 
correct. 

The  case  has  been  argued  as  though  a  petition  for  a  mandamus  to  the  commis- 
sioners to  establish  a  crossing  had  been  filed  ;  and  we  have,  therefore,  considered 
the  case  upon  the  facts  stated  in  the  report.  The  defendants  have  used  the  exist- 
esce  of  the  plaintiff's  path  or  way  as  a  defense  against  this  petition  before  the 
coijomissioners.  Wilbur  v.  Abbott,  60  N.  H.  40,  58.  There  is  no  lack  of  remedies 
for  enforcing  the  plaintiff's  rights.  If  the  parties  need  a  decision  of  the  question 
whether  the  commissioners  can  lay  a  way  where  the  plaintiff's  old  way  was,  and 
still  iSy  it  will  be  considered ;  but  this  question  may  not  be  material  in  view  of  the 
plaintiff's  ancient  path  preserved  by  the  defendants'  charter.  The  case  may  be 
continued  to  await  the  settlement  of  the  controversy  by  agreement,  or  by  such 
legal  proceedings  as  the  plaintiff  may  see  fit  to  institute. 

All  concurred. 


Union  Bridob  Co.  t).  Spauldino. 

March  18,  1886. 

COBPORATION  —  BbIDGS  —  EXGLUSITB  RiOHT. 

A  charter  giTing  the  right  to  erect  a  bridge  across  Connectioat  rirer  within  certain 
limits,  and  collect  tolls,  but  which  contains  no  words  making  the  granted  rights  exclusive 
within  the  limits  named,  does  not  give  to  the  corporation  a  cause  of  action  affaint  land- 
owners on  opposite  sides  of  the  river  who  open  a  wmter  road  across  their  own  lands  and 
across  the  nrer,  within  the  charter  limits,  and  invite  the  public  to  pass  thereon,  with  in- 
tent to  divert  travel  from  the  bridge,  to  the  injury  of  the  plaintiffs. 

Case  for  making  and  opening  a  winter  road  by  the  defendants  over  their  own 
land  and  across  the  Connecticut  river  from  a  highway  in  Lancaster  to  a  highway 
in  Lunenburg,  Yt.,  within  the  limits  of  the  plaintiff's  charter,  and  putting  up  a 
sign  whereby  the  public  were  invited  to  pass  over  the  road  so  opened  instead  of 
passing  over  the  plaintiffs'  toll  bridge ;  with  the  intent  to  injure  the  plaintiffs  by 
diverting  travel  from  their  bridge  and  so  depriving  them  of  their  just  toll.  The 
plaintiffs  are  a  corporation  organized  under  a  charter  granted  in  1870  whicli  gives 
them  authority  to  build  a  bridge  across  Connecticut  nver  between  the  northerly 
line  of  Dalton  and  a  point  in  Lancaster  above  where  the  road  complained  of  was 
opened.     Facts  agreed  for  the  opinion  of  the  court. 

TT.  <fc  H,  Heywood,  for  plaintiffs.    Drew,  Jcyrdan  dk  Carpenter,  for  defendants. 

BiNOHAM,  J.  The  act  of  incorporation  authorized  the  plaintiff  to  construct  a 
bridge  over  the  Connecticut  river  between  two  given  points,  and  gave  it  the  right 
to  tf^e  tolls  to  reimburse  it  for  expenditures  in  building,  and  keeping  the  bridge 
in  repair.     Laws  of  1870,  chap.  86. 

The  plaintiff  organized  in  1870,  and  built  a  bridge  within  the  limits  named  in 
the  charter.  The  defendants  owned  farms  on  opposite  sides  of  the  river  within 
the  limits,  about  a  mile  above  the  bridge,  and  in  the  winter  opened  a  road  from 
the  highway  in  Vermont  to  the  highway  in  New  Hampshire,  across  their^farms 
and  the  river,  and  invited  public  travel. 

The  charter  being  recent  and  no  prior  right  of  public  passing  existing,  either  by 
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grant  or  prescriptioD,  the  rights  of  the  plaintiff  are  only  those  conferred  by  the 
charter,  and  the  plaintiff  claims  that  one  is  the  exclusive  right  to  the  ordinary 
travel  across  the  nver  within  the  chartered  limits,  and  that  the  defendants  are 
liable  in  damages  for  diverting  it.  Does  the  charter  give  this  right,  or  is  the  ex- 
clusive right  of  the  plaintiff  limited  to  the  space  that  the  bridge  and  its  suitable 
connections  occupy,  and  to  the  right  to  take  toll  of  those  who  pass  across  the 
bridge? 

The  charter  flrives  no  exclusive  ri^ht  in  terms,  and  it  becomes  important  to 
ascertain  what  the  intention  of  the  legislature  was  in  granting  it,  that  its  language 
may  be  correctly  interpreted.  The  general  rule  is  that  in  governmental  grants 
nothing  passes  by  implication.  This  was  so  in  England,  and  the  reason  of  the 
rule  is  much  stronger  in  a  republican  government  of  legislative  grants,  as  they 
actually  come  from  the  people  in  their  sovereign  capacity.  Private  charters  may 
be  a  limitation  of  leg^lative  power,  and  often  are  so,  if  they  give  exclusive 
privileges  in  such  form  as  to  bind  succeeding  legislatures.  Let  this  be  as  it  may, 
there  is  little  doubt  that  public  grants  are  construed  less  favorably  to  the  grantee 
than  private  ones. 

If  the  legislature  intends  to  give  an  exclusive  riffht  it  has  the  power  to  grant  it 
expressly,  and  if  the  grantee  desires  such  a 'right  he  may  require  it  to  be  ex- 
pressly granted,  and  if  denied,  he  need  not  accept  the  grant. 

In  this  State  the  exclusive  right  to  build  and  repair  between  g^ven  points  b&s 
been  given  in  toll-bridge  charters,  and  the  absence  of  such  a  provision  is  the  ex- 
ception rather  than  the  rule,  and  indicates  an  intenticmal  omission  on  the  part  of 
the  legislature.  It  seems  to  have  been  the  imderstanding  that  if  a  party  intended 
to  secure  himself  against  competition  like  that  complained  of  by  the  plaintiff,  he 
must  obtain  a  provision  in  his  charter  giving  him  the  exclusive  use,  and  if  no 
such  provision  is  found  in  it,  it  may  well  h&  held  that  it  was  intentionally  omitted. 
Bridge  v.  Brid^Cy  7  N.  H.  35,  59,  61,  67. 

In  this  case  the  exclusive  right  was  granted  between  given  points,  but  the 
court  recognize  the  doctrine  that  charters,  like  the  one  in  the  case  at  bar,  give  an 
exclusive  right  only  to  so  much  in  width  as  the  bridge  and  its  connections  may 
occupy.     Bridge  v.  Smithy  80  .N.  Y.  44. 

In  Massachusetts,  in  a  case  involving  the  meaning  of  a  legislative  charter,  in 
which  there  was  no  express  exclusive  right,  it  was  held  by  a  majority  of  the  court, 
in  substance,  that  such  a  charter  gives  no  exclusive  right,  either  express  or  im- 
plied, beyond  the  limits  of  the  bridge  itself,  with  the  right  to  take  tolls  of  such 
persons  as  may  choose  to  pass  over  it.  Bridge  v.  Bridge,  7  Pick.  344,  846,  459, 
470,  476  ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  420  ;  S.  C,  U.  8. 
Book  9,  778,  is  an  affirmance  of  the  views  of  the  majority  of  the  court  in  7  Pick., 
before  cited,  and  this  opinion  of  the  supreme  court  of  the  United  States  has 
since  been  followed  as  a  leading  case.      U.  S.  Book  9,  774,  note. 

Our  conclusion  is  that  the  facts  claimed  by  the  plaintiff  show  no  violation  of  its 
legal  rights  by  the  defendant.  The  fact  that  a  new  way  was  opened  that  caused  a 
diminution  of  the  plaintiff's  profits  is  not  sufficient.  It  must  go  further  and 
prove  that  the  new  wav  was  established  within  the  range  of  its  exclusive  right. 

Case  discharged. 

Carpemtbr,  J.,  did  not  sit  ;  the  others  concurred. 

[See  29  Alb.  L.  J.  888;  Jn  Chenango  Bridge  Co,  t.  iby<f,  88  N.  Y.  178;  S.  C,  88  Am.  Bop. 
407,  it  was  held  that,  ''anyperson  owning  land  on  both  sides  of  a  river,  may  without  legislative 
authority,  and  ereu  in  deDance^  of  legislatiye  prohibition,  maintain  a  ferry  or  bridge  for  his 


does  not  infringe  upon  any  lawful  rights  of  another,  simply  because  he  was  influenced  in  the 
doing  of  it  by  wrong  and  malicious  Diotives:  the  courts  will  not  inquire  into  the  motives 
actuating  a  person  in  the  enforcement  of  a  legal  right.  Phelps  v.  NewUny  78  N.  T.  89;  88  Am. 
Rep.  98,  101  n.;  8Eng.  Rep.  818  note:  GUndon  v.  UhUrJlh  Penn.  8t  B.  467;  Osborne r, 
Warren, U  Conn,  857:  PUkard  v.  ColUns,  28  Barb.  A^hiBarUeU  v.  Kinsley,  15  Conn.  827; 
Ch<Ufield  V.  Wilson,  28  Vt.  49 ;  Jenkins  v.  Fowler,  24  Penn.  St.  Rep.  808 ;  Beald  v.  Car^, 
11  Ck)m.  Bench.  998;  Avium,  etc,  v.  Douglass,  9  N.  Y.  444 :  Machan  v.  Brown,  18  Wend.  261; 
Oooum  Co,  V.  Sprague,  etc.,  84  Conn.  580.    Moak's  Dnderhiil  on  Torts,  p.  466.  —  Ed.] 
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WSBSTEB  V,  BrIDOBWATBB. 

March  18,  1885.  ^ 

HioHWAT — Pbtitiomibs  Withdrawinq. 

It  is  ordinarily  the  right  of  petitioners  for  a  highway,  before  a  hearing;  of  the  petition, 
to  withdraw  upon  payment  of  costs;  and  the  petition  may  be  amended  j)y  striking  their 
names  therefrom. 

Motion,  by  K.  H.  Weeks  and  one  hundred  and  eighty  other  petitioners  for  a  i^ew 
highway  in  Bridge  water  and  New  Hampton,  for  leave  to  withdraw  and  amend  the 
potion  by  striking  out  their  names,  on  the  payment  of  costs.  The  other  petitioners 
seventy-three  in  number,  oppose  the  motion.  After  the  filing  and  reference  of 
the  petition, the  towns  of  Bridgewater  and  Kew  Hampton  made  application  to  the 
commissioners  for  an  apportionment  of  the  expense  of  any  highway  that  might  be 
established  upon  Plymouth,  Ashland  and  Bristol.  The  petitioners  making  this 
motion  nearly  all  reside  in  the  three  last-named  towns.  There  has  been  ng  hearing 
before  the  commissioners.  The  court  allowed  the  motion,  and  the  seventy-three 
petitioners  who  opposed  it  excepted. 

PiJce  db  Parsons,  Bingham^  Aldrich  dbHemichy  for  the  seventy-three  petitioners 
who  oppose  the  motion.  Fling  <fe  0%aw,  for  defendants.  Burleigh  db  Adams,  tor 
Plymouth  and  Ashland. 

Blodgbtt,  J.  The  granting  of  the  motion  was  not  erroneous.  The  rule  in  tliis 
State  is,  that  a  plaintin,  before  openinK  his  case  to  the  jury,  may  become  nonsuit 
as  a  matter  of  right —  Farr  v.  (7ate,  68  N.  H.  867 ;  and  the  rule  also  applies  to  any 
other  tribunal  which  is  equivalent  to  a  jury.  Fulford  v.  Converse,  54  N.  H.  643, 
544.  Such  being  its  extent,  it  cannot  be  fairly  held  that  the  rule  does  not  include 
hig:hwajr  petitions  to  the  court,  in  which  the  petitioners  stand  in  the  light  of  joint 
plaintiffs  —  Pabker,  J.,  in  Bumhamy,  Steele^  8  N.  H.  184  —  and  the  commissioners 
fill  the  ordinary  place  of  the  jury.  And  in  principle,  also,  there  is  nothing  to 
distinguish  a  petition  for  a  highway  from  other  petitions,  or  actions,  in  wmch 
several  unite  in  a  common  object,  for  there  is  no  legal  ground  for  the  position  that 
the  relation  of  highway  petitioners  to  each  other  is  different  from  that  of  co- 
plaintiffs  generally. 

In  this  view,  it  was  the  right  of  the  dissatisfied  majority  of  the  petitioners, 
unless  estopped  by  some  act  or  agreement  beyond  what  appears,  to  become  non- 
suit at  any  term  of  the  court  after  the  entry  of  the  petition  and  before  the  com- 
mencement of  its  hearing  by  the  commissioners,  and  thereby  bar  its  further  prosecu- 
tion; and  therefore  it  is  not  a  meritorious  cause  of  complaint  by  the  minority  that 
the  majority  were  permitted  to  withdraw,  without  affecting  the  petition,  and  on 
thepayment  of  costs. 

Whether  the  amendment  was  authorized  by  section  17,  chapter  226,  General  Laws, 
allowing  the  name  of  a  plaintiff  or  defendant  to  be  struck  out  before  the  evidence 
is  closed,  or  the  case  suomitted  on  paying  his  costs  to  that  time,  is  inmiaterial. 
Justice  required  that  the  majority  of  the  petitioners  should  pot  longer  be  com- 
pelled to  share  the  burden  and  expense  of  the  litigation  against  their  will ;  and 
this,  of  itself,  was  amply  sufficient  to  authorize  the  amendment.  Stebbins  v.  Ins, 
Co,,  69  N.  H.  148. 

Exceptions  overruled. 

Allen,  J.,  did  not  sit ;  the  others  concurred. 


BBirroN  f>.  Bbnton. 

March  18,  1886. 

Will—  "  Use  and  Ikcoxs  "  —  Lipb  Estate. 

B.  by  will  gave  his  wife  the  use  and  income  of  his  homestead  for  life;  also  "  every 
article  of  household  furniture  in  or  on  said  premises,  including  piano,  books,  minerals, 
shells  and  curiosities,  and  every  article  of  personal  property  in  and  about  said  homestead, 
or  wherever  found  belonging  to  my  estate ;  also,  '*  the  dividends  and  income  on  all  my  rail* 
road  shares  I  may  own  at  the  time  of  my  decease,  and  also  the  interest  and  income  on  all 
mj  government  and  oiher  bonds  which  I  may  possess  at  the  time  of  my  decease;  "    and 
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after  making  anndry  bequests  to  other  persons  added  a  residuary  clause  as  follows : 
**  Lastly,  after  the  decease  of  mj  said  wife  Susan  A.  and  in  the  final  disposition  of  prop- 
erty, I  nereby  give  and  bequeath  the  rest,  residue  and  remainder  of  my  estate,  whererer 
found  or  however  situated,'^  to  certain  legatees  named. 
Bddf  that  neither  the  railroad  shares  and  government  bonds,  nor  cash  on  hand  and 

Sromissory  notes  of  which  the  testator  died  possessed,  passed  by  the  will  to  the  wife,  and 
lat  an  inrentory  thereof  should  be  retumed  to  the  probate  court. 

Bill  in  equity,  by  William  P.  Benton,  one  of  the  executors  of  the  will  of  Oolbee 
C.  Benton,  deceased,  for  the  advice  and  direction  of  the  court  in  regard  to  the 
following  clauses  in  the  will : 

**  8.  I  also  give  and  bequeath  to  my  said  wife,  Susan  A.,  every  article  of  house- 
hold furniture  in  and  on  said  premises  [the  testator^s  homestead]  including  piano, 
books,  minerals,  shells  and  curiosities,  and  every  other  article  of  persoiml  prop- 
erty in  and  about  said  homestead,  or  wherever  found  belonging  to  my  estate, 
meaninp^  to  convey  said  personal  property  to  my  said  wife,  Susan  A.,  to  be  held 
by  her  in  her  own  right  undisturbed  and  without  an  invoice,  so  that  she  can  dis- 
pose of  any  portion  of  it  at  any  time,  either  by  gift  or  will,  or  otherwise,  as  she 
may  desire." 

**4.  I  give  and  bequeath  to  my  said  wife,  Susan  A.,  the  dividends  and  income 
on  all  my  railroad  shares  I  may  own  at  the  time  of  my  decease,  and  also  the  inter- 
est and  income  on  all  my  government  and  other  bonds  which  I  may  possess  at  the 
time  of  my  decease,  said  dividends,  interest  and  income  to  be  collected  and  ap- 
propriated by  my  said  wife,  Susan  A.,  for  her  own  use  and  benefit  during  her 
natural  life.     Provided,  said  dividends,  interest  and  income  shall  not  produce 

generous  return,  or  said  bonds  and  shares  shall  decrease  in  value,  then  I  hereby 
irect  my  executors  to  dispose  of  such  portions  of  said  property  as  tbey  may  think 
iudicious  and  invest  in  other  securities,  or  use  such  parts  of  the  principal  as  may 
be  necessary  or  desirable." 

The  will  was  holographic  and  was  written  March  6,  1877.  The  testator  died 
February  22,  1880.  The  will  was  presented  for  probate  and  allowed  March  10, 
1880,  and  the  plaintiff  and  Susan  A.  Benton  appointed  executors  thereof.  The 
testator  had  no  issue  living  at  the  date  of  the  will  or  afterward.  In  the  first 
clause  he  directs  his  executors  to  pay  his  debts  and  personal  charges.  By  the 
second  clause  the  widow  takes  a  life  estate  in  the  homestead,  and  by  the  eleventh 
clause  the  remainder  is  devised  to  the  First  Unitarian  Society  in  Lebanon.  By 
the  fifteenth  clause  the  testator's  real  estate  in  Huron,  Michigan  (being  all  his 
other  real  estate),  is  devised  to  the  plaintiff.  By  the  other  clauses  of  the  will, 
except  the  third,  fourth  and  last,  legacies  amounting  to  $7,850  are  bequeathed  to 
various  legatees  payable  upon  the  decease  of  the  widow  of  the  testator,  and  lega- 
cies amounting  to  $1,700  are  given  to  various  legatees  payable  during  her  life. 
The  residuary  clause  is  as  follows:  **  Lastly,  after  the  decease  of  my  said  wife, 
Susan  A.,  and  in  the  final  disposition  of  property,  I  hereby  give  and  bequeath  the 
rest,  residue  and  remainder  of  my  estate,  wherever  found  or  however  situated,  or 
any  property  reverting  to  my  estate  in  consequence  of  a  non-compliance  with  the 
conditions  of  some  of  my  bequests,  to  my  orothers,  nephews,  nieces  and  their 
wives  hereinbefore  named,  and  I  hereby  direct  my  surviving  executor,  after  pay- 
ing all  debts,  costs  and  expenses  of  administration,  to  distribute  all  my  estate 
found  and  remaining  in  his,  said  executor's,  hands,  to  my  said  relations  above  re- 
ferred to,  in  a  proportion  corresponding  with  tlie  sums  already  bequeathed  under 
the  Qixth  paragraph. 

The  testator  owed  no  debts  to  any  considerable  amount  at  his  decease.  His 
personal  estate  besides  household  furniture,  etc.,  mentioned  in  the  third  clause, 
consisted  of  two  hundred  and  two  shares  of  railroad  stock,  worth  more  than  their 
par  value,  one  United  States  bond  for  $1,000,  and  one  share  of  bank  stock  worth 
more  than  its  par  value,  promissory  notes  to  the  amount  of  $1,720,  and  cash 
on  hand  or  on  aeposit  to  the  amount  of  $3,518.14. 

The  widow  claims  the  income  of  the  railroad  shares  and  bond  under  the  fourth 
clause,  and  the  principal  or  so  much  as  may  be  necessary  in  the  contingency  named 
in  that  clause.  As  to  this  claim  there  is  no  contention.  Under  the  third  clause 
she  claims  the  bank  share,  notes  and  cash,  and  the  residuary  legatees  the  same 
under  the  last  clause  in  the  will. 
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The  foregoing  facts  are  admitted.  The  plaintiff  asks  the  conrt  to  determine, 
1,  what  interest  said  Susuan  A.  takes  in  the  estate  under  the  third  clause  of  the 
will,  and  under  the  whole  instnmient;  and,  2,  of  what  portion  of  the  estate 
should  an  inventory  be  filed. 

Smith,  J.  Mrs.  Benton  takes  a  life  estate  in  the  homestead  under  the  second 
clause  of  the  will,  and  the  income  for  life  of  the  bond  and  railroad  shares  under 
the  fourth  clause ;  and  in  the  contingency  named  in  the  fourth  clause,  the  prin^ 
cipal  or  so  much  as  may  be  necessary  for  her  use.  As  to  thus  much  there  is  no 
controversy. 

Neither  the  language  of  the  fourth  clause,  nor  any  thing  in  the  testator's  circum- 
stances shows  that  he  intended  to  include  the  bank  share,  notes  or  money  in  that 
clause.  The  mention  of  railroad  shares  tends  to  exclude  bank  shares.  There  is 
no  evidence  that  he  intended  to  include  the  bank  share  under  the  term  **  bond.'' 
If  he  had  intended  to  include  the  bank  share  in  the  fourth  clause  he  would 
naturally  have  mentioned  it  in  connection  with  the  railroad  shares.  Neither  notes 
nor  money  are  bonds  or  shares  within  the  meaning  of  the  will.  The  question  then 
is:  Are  the  notes,  money  and  bank  share  included  in  the  third  clause  ?  They  are 
personal  property  and  might  pass  as  such  under  this  part  of  the  will  if  such  was 
the  intention  of  the  testatoi:.  He  bequeaths  ^*  every  article  of  household  furni- 
ture in  or  on  said  premises,  including  piano,  books,  minerals,  shells  and  curiosities." 
Whether  a  piano  is  household  furniture  is  a  question  of  fact.  Sumner  v.  Blakslee^ 
59  N.  H.  242.  Hence,  to  remove  any  doubt  as  to  his  intention  the  testator  men- 
tioned  it,  and  he  probably  mentioned  books,  minerals,  shells  and  curiosities  be- 
cause he  thought  they  might  not  pass  as  furniture.  But  the  testator  added,  "  and 
every  other  article  of  personal  property  in  and  about  said  homestead,  or  wherever 
found  belonging  to  my  estate."  This  language  would  include  family  stores, 
carriages,  live  stock,  farming  tools  and  other  chattels,  in  addition  to  those  pre- 
viously mentioned.  The  rule  e}ttsdem  generis^  so  far  as  it  aids  in  the  construction 
of  this  will,  forbids  the  construction  contended  for  by  Mrs.  Benton.  Ordinarily 
it  limits  the  meaning  of  general  words  to  things  of  the  same  class  as  those 
enumerated  under  them.  1  Jarman  on  Wills,  716 ;  Swmner  v.  Bldkslee,  59  N.  H. 
242.  The  testator's  careful  use  of  language  in  the  disposition  of  his  household 
goods  and  other  chattels,  probably  of  much  less  value  than  the  money,  bank 
share  and  notes,  is  strong  evidence  that  he  would  not  have  left  his  intention  as  to 
this  portion  of  his  estate  (of  the  value  of  more  than  $5,000),  to  be  inferred  from 
such  terms  as  **  every  other  article  of  personal  property  in  and  about  said  home- 
stead or  wherever  found."  No  satisfactory  reason  appears  why  he  should  mention 
books,  minerals,  shells  and  curiosities,  which  would  pass  under  the  general  de- 
scription used,  and  omit  to  mention  the  bank  share,  money  and  notes. 

The  construction  contended  for  by  the  residuary  legatees  is  strengthened  by  the 
fact  that  legacies  to  the  amount  of  $1,700  are  payable  durine  the  life  of  Mrs. 
Benton.  If  the  construction  contended  for  by  her  is  correct,  £ere  is  no  estate  un- 
disposed of  by  the  will  from  which  those  levies,  or  the  debts,  expenses  of  ad- 
ministration, or  personal  charges,  can  be  paid  during  her  life.  Our  conclusion  is 
that  she  does  not  take  the  bank  share,  money  or  notes  under  the  third  or  fourth 
clauses  of  the  vnll.  This  part  of  the  estate  goes  to  the  residuary  legatees  upon 
the  final  settlement  of  the  estate,  after  the  death  of  Mrs.  Benton,  subject  to  the 
payment  of  the  specific  legacies,  debts,  etc.  Under  the  third  clause  she  takes 
only  the  household  furniture,  piano,  books,  minerals,  shells,  curiosities  and  other 
chattels  not  otherwise  disposed  of  by  the  will.  She  should  join  vnth  her  co* 
executor  in  returning  an  inventory  of  all  the  estate  except  what  she  takes  under 
the  third  clause. 

Case  discharged. 

Blodobtt,  «r,  did  not  sit;  the  others  concurred. 


Digitized  by  LjOOQ IC 


S50  The  Eastebn  Bepobtbr.  [Vt* 
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Brock  «.  Town  of  BAiunBT. 
October,  1884. 

HiQHWAT—  PiOT  Road—  Waitbr  — Mortoaobi  — R.  L.,  9  2982. 

Selectmen  can  la^  out «  pent  road  for  winter  nse  orer  one  man's  tfcnd  to  another  man's 
wood  lot,  although  It  is  laid  for  the  special  conrenience  of  the  owner  of  such  lot  The 
road  maj  terminate  at  the  farm  line  of  such  owner,  instead  of  being  extended  to  his 
bnildinffs. 

The  fact  that  one  of  the  petitioners  was  not  a  freeholder  does  not  affect  the  action  of 
the  selectmen  in  establishing  the  road. 

When  notice  has  been  Kiyen,  and  a  partj  appears  before  selectmen  on  a  question  of 
lajring  a  highway,  and  makes  no  objection  to  the  sufficiency  of  the  notice,  he  wsires  the 
obiecuon. 

When  a  road  is  established  orer  mortgaged  premises,  the  statute— R.  L.,  %  2982— afforda 
ample  remedy  to  the  mortgagee. 

Petition  for  the  discontinuance  of  a  highway.  Heard  on  commissioner's  re- 
port    Report  accepted,  and  petition  dismissed. 

It  appeared  that  in  March,  1877,  William  Oarrick  and  three  others  petitioned 
the  selectmen  to  lay  out  the  way  in  question,  and  that  in  a  short  time  it  was  laid 
out. 

The  following  is  a  description,  in  part,  of  the  way  established: 

'^  Said  right  of  way  is  to  be  one  rod  wide,  eight  feet  three  inches  on  each  side 
of  the  above-described  course,  subject  to  bars  at  both  ends;  and  not  to  be  used 
as  a  right  of  way  in  spring  after  the  ground  is  in  suitable  condition  to  receive  a 
crop,  and  to  remain  inaccessible  as  such  until  after  the  crop  is  harvested." 

On  December  27,  1879,  the  said  Garrick  and  two  others  petitioned  the  select- 
men to  change  the  survey  and  location  of  the  said  way.  On  the  29th  of  the 
same  month  there  was  a  hearing  by  the  selectmen  as  to  this  petition,  and  the  re- 
quest of  the  petitioners  was  granted;  and  the  way  was  ordered  to  be  opened  on 
the  80th  day  of  the  same  month ;  and  said  Brock  was  notified  to  remove  his  ob- 
struction on  that  day.  There  were  two  petitions,— one  signed  by  said  Brock,  and 
one  by  aaid  Brock  and  three  others,  — praying  for  the  discontinuance  of  the  said 
way.     The  commissioners  reported,  in  part : 

**That  the  road  in  ouestion  extends  from  the  south-west  comer  of  Oarrick'a 
farm,  across  Brock's  field  to  a  barway  upon  the  highway  leadins^  past  Brock's 
house ;  that  the  said  road  in  controversy  does  not  extend  easterly  bejond  the 
division  line  between  said  farms,  and  does  not  at  its  easterly  terminus  connect 
with  any  public  highway;  and  said  easterly  terminus  is  fifty-four  rods  from  Car- 
rick's  farm  building;  that  Garrick  in  going  from  his  house  to  his  wood  lot  and 
Sasture  by  public  highway,  and  not  over  the  road  in  controversy,  goes  to  the 
entre  meeting-house,  and  thence  past  Brock's  house  and  said  barway;  and  by 
this  route  the  distance  from  said  Garrick's  house  to  said  barway  is  four  hundred 
and  forty-seven  and  one-third  rods,  over  a  hilly  road ;  that  Garrick  in  going  to 
his  wood  lot  and  pasture  by  the  road  in  controversy,  goes  fifty-four  rods  across  his 
own  field  and  then  thirty-one  rods  over  said  road  in  controversy  to  said  barway, 
and  the  surface  is  comparatively  smooth,  and  there  is  not  much  hill  or  grade, 
thus  by  this  route  saving  one  mile  forty -two  and  one-third  rods  in  distance,  and 
getting  a  better  road ;  that  Garrick  hauls  his  wood  from  and  makes  his  sugar 
upon  said  wood  lot ;  that  Garrick  is  the  only  person  who  travels  and  uses  said 
road  in  controversy  to  any  extent,  and  he  uses  it  only  in  goinff  to  and  from  said 
wood  lot  and  pasture;  that  he  has  purchased  said  wood  lot  and  pasture,  since  be 
has  resided  on  his  said  farm  and  l^fore  said  road  in  controversy  was  laid  out; 
that  said  road  in  controversy  was  laid  out  for  his  individual  convenience,  and  be 
advanced  to  the  town  of  Bamet  the  sum  awarded  Brock  for  land  damages,  which 
sum  was  tendered  to,  but  has  never  been  received  by,  said  Brock. 

^*  We  find  that  Oilman,  who  signed  the  original  petition  upon  which  the  select- 
men altered  the  road  in  controversy,  was  not,  when  he  signed  the  petition  and 
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when  the  alteration  was  made,  a  freeholder  in  the  town  of  Bamet;  that  the 
written  notice  upon  the  hearing  of  that  petition  on  December  29,  1879,  was  de- 
livered to  Lucius  Brock  on  December  27,  1879,  and  a  yerbal  notice  was  given  to 
him  by  one  of  the  selectmen  on  December  28,  1879;  that  he  received  no  other 
notice  of  said  hearing;  that  at  the  time  of  hearing,  Brock  forbade  any  action 
about  said  road  in  controversy,  but  took  no  other  part  in  that  hearing;  that  when 
said  road  was  altered,  the  time  fixed  for  vacating  the  land  was  not  fixed  with 
Brock's  consent.  The  only  obstruction  was  a  single  length  of  fence  across  a 
culvert 

'*  We  further  find, that  in  1878  the  petitioner  brought  a  petition  for  the  discon- 
tinuance of  this  same  road ;  that  the  selectmen  refund  to  discontinue  it ;  that  he 
then  petitioned  the  county  court  for  the  appointment  of  commissioners,  who 
were  appointed,  examined  the  road,  heard  the  parties,  and  reported  to  the  court 
that  the  road  ought  not  to  be  discontinued ;  the  report  was  accepted,  the  petition 
dismissed,  the  cause  passed  to  supreme  court,  and  judgment  there  aflSrmed,  but 
without  any  hearing." 

It  also  appeared  tnat  the  land,  over  which  the  way  was  laid,  was  mortgaged ; 
that  the  mortgage  had  been  assigned,  and  no  record  of  the  assignment  had  been 
made,  but  one  of  the  selectmen  who  made  the  alteration  knew  that  the  assignee 
was  the  owner  of  the  mortgage,  and  that  no  notice  was  given  to  the  assignee. 

IHikin  db  Jluse,  for  petitioners.    Bdden  db  Ide  and  Baffcrdy  for  defendants. 

BowSLii,  J.  If  the  selectmen  had  authority  to  lay  this  road  in  the  first  instance 
for  the  convenience  of  a  single  individual,  the  commissioners  think  it  ought  not 
to  be  discontinued. 

We  shall  not  enter  into  an  extended  discussion  of  this  question,  for  upon  the 
facts  reported  we  think  we  cannot  say  that  this  was  a  taking  of  private  property 
for  private  use  without  the  consent  of  the  owner,  as  is  contended. 

Though  the  way  was  laid  out  for  Oarrick's  special  convenience,  yet  it  is  a  pub- 
lic way,  and  Carrick  has  no  right  in  it  nor  control  over  it  except  in  common  with 
the  rest  of  the  public,  and  the  easement  therein  is  exactly  the  same  that  it  is  in 
all  other  ways  laid  out  by  public  authority. 

It  is  objected  that  the  public  can  have  no  beneficial  use  of  this  way  because  it 
leads  to  nowhere  from  the  highway  with  which  it  intersects,  but  stops  at  Carrick^s 
farm  line,  fifty-four  rods  from  his  farm  buildings.  •  But  pent  roads  are  frequently 
laid  only  to  the  land  of  the  persons  to  be  specially  accommodated  thereby,  while 
they  construct  connecting  ways  across  their  own  land,  and  thus  secure  the  needed 
outlets;  and  we  think  that  the  laid-out  portions  of  such  ways  are  a  part  that 
towns  may  lawfully  supply  without  supplying  the  whole  way. 

The  petitioners  rely  on  WaddeVO*  Appeal^  63  Penn.  St.  90.  But  that  was  a  case  of 
a  mere  private  wav,  not  connected  vith  any  public  way,  laid  under  a  statute  pur- 
porting to  authorize  the  laying  of  private  ways ;  and  the  court  held  the  act  un- 
constitutional. There  are  such  cases  in  many  of  the  States,  arising  under  similar 
statutes;  but  they  are  not  in  point.  Denham  y.  County  GommiskumerSy  108  Mass. 
202;  Paine  v.  LeieedeTy  22  Vt.  44;  Loveland  v.  Berliny  27  id.  718. 

That  one  of  the  three  petitioners  for  the  alteration  of  said  highway  was  not  a 
freeholder  does  not  vitiate  such  alteration.  The  statute  that  three  or  more  free- 
holders may  petition  to  have  a  highway  laid  out,  altered,  or  discontinued,  was 
designed  to  afford  a  mode  of  eompeUing  action  by  the  selectmen ;  but  they  may 
act  without  a  petition,  or  upon  an  improper  one,  and  have  their  action  good,  for 
their  Mtion  is  the  vital  thing,  however  induced. 

That  Brock  did  not  have  sufilcient  notice  in  the  respect  compMned  of,  was 
dilatory  matter;  and  when  ho  appeared  before  the  selectmen  and  objected  to  any 
action  by  them,  but  did  not  object  for  want  of  sufi9cient  notice,  be  must  be 
deemed  to  have  waived  that  objection. 

The  holder  of  the  mortgage  has  ample  remedy  for  the  enforcement  of  whatever 
rights  he  has  under  section  2932,  R.  L.     Slicer  v.  ffyde  Parky  55  Vt  481. 

Judgments  afilrmed. 
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QuiHN  V.  Halbbrt. 

October,  1884. 

Practicb  —  DiBCBinoN  OF  Court  in  Oroanuiko  Jury  —  Attachikq  Crsditor  —  Fraud  — 

DbCLARATIONB  op  CONPRDBRATB  —  EVIDBNOB — R.  L.,  I  816. 

When  the  court  adjourned  the  first  day  eleven  jurors  had  been  accepted,  but  fiye  of 
these  were  talesmen ;  on  the  next  dar,  another  panel  beins  present,  the  court  discharged 
the  eleren,  commenced  de  novo,  and  formed  a  panel  from  those  regularly  in  attendance. 
Held,  that  there  was  no  .error;  that  the  discretion  of  the  court  was  reasonably  exercised. 

A  stenographer's  transcript  of  testimony  given  on  a  former  trial  of  the  same  case  by  a 
deceased  witness  is  admissible,  although  the  witness  was  dumb,  and  the  signs  made  by  him 
were  described  by  the  stenographer  in  words. .  It  was  for  the  jurj  to  determine  how  much 
the  manner  of  the  reproduction  of  such  evidence  lessened  its  weight. 

The  goods  in  question  had  been  owned  by  D.,  the  execution  debtor,  and  were  attadied 
in  his  possession  by  the  defendant  as  sheriff.  The  plaintiflT  s  intestate  replevied  them,  and 
claimed  that  he  purchased  them  of  D.'s  assignee  in  bankruptcy,  and  that  he  employed  D.  to 
sell  them  as  his  asent.  The  defendant  claimed  that  the  intestate  and  D.  had  collusively  com- 
bined to  defraud liis  creditors,  and  had  given  evidence  that  they  strongly  supported  this 
claim .  ffeldf  that  the  acts  ana  declarations  of  D.  while  they  were  carrying  out  the  scheme ; 
what  D.  said  when  in  possession  and  selling  the  goods,  namely,  that  he  was  the  owner; 
what  he  admitted  was  a/actt  on  an  attempt  to  compromise  this  suit,  thathe  was  the  owner 
of  a  claim  held  bv  the  intestate  against  his  estate,  and  entitled  to  the  dividends;  a  receipt 
for  $2,000  given  oy  the  intestate  to  D.'s  wife  just  before  the  bankruptcy  proceeding ;  the 
fact  that  D.  made  unusually  large  purchases  of  goods  immediately  prededings  his  failure ; 
his  letter  to  a  creditor  announcing  nis  inability  U>  pay,  were  admissible  in  favor  of  the  de- 
fendant *  and  this  is  so,  although  the  parties  represented  by  the  defendant  became  credi- 
tors of  D.  subsequently  to  his  bankruptcy.  But,  a  letter  written  by  D.  to  a  third  party 
after  the  consummation  of  the  fraud  would  not  be  admissible.  The  facts,  that  the  intestate 
procured  the  goods  to  be  insured,  that  he  frequently  visited  the  store,  that  the  word 
"agent''  was  on  the  sign,  were  admissible  in  favor  of  the  plaintiff.  The  court  should 
have  instructed  the  jury,  Uiat  the  fact  that  D.  deposited  $500  to  secure  the  intestate  against 
costs  of  this  suit  wcu  evidence  of  fraud,  and  that  they  should  weigh  it  with  the  other  evi- 
dence, and  determine  whether  fraud  was  proven.  It  was  for  the  court  to  say  what  the  fact 
tended  to  prove,  and  the  jury,  what  it  dia  prove. 

Replevin  for  a  quantity  of  clothing.  Trial  by  jury,  Sept.  term,  Franklin  county » 
1888.     Judgment  for  plaintiff. 

See  this  case,  reported  in  52  Yt.  858,  and  55  id.  224,  where  the  facts  w^h 
those  in  the  opinion  are  chie%  stated.  Doran^s  bankruptcy  occurred  in  Decem- 
ber, 1877,  and  he  was  adjudged  a  bankrupt  soon  after.  The  goods  in  question 
were  attached  in  October,  1878. 

The  defendant  offered  to  prove  by  the  witness.  Peat,  that  in  the  winter  of 
1880-1,  when  a  suit  had  been  brought  to  recover  tne  pay  for  some  of  the  goods 
which  had  been  sold,  Doran  told  him  that  he  had  to  bring  the  suit  *^  in  the  name 
of  Quinn,  although  the  goods  were  his, —  Doran*s."  The  defendant  also  offered 
to  prove  that  **  between  the  1st  of  September,  1877,  and  December  17,  1877,  that 
he  [Doran]  purchased  $7,500  of  goods,  and  put  them  into  the  store;  that  he  pur- 
chased more  than  double  —  nearly  treble  —  of  what  he  had  in  any  other  three 
months  of  any  other  year  he  had  been  in  business."  The  receipt  for  $2,000  giyen 
by  Quinn  to  Mrs.  Doran  was  dated  December  25,  1877.  The  letter,  exhibit  E, 
announcing  Doran's  insolvency,  was  dated  December  27,  1877.  The  receipt  and 
letter  were  offered  in  evidence ;  but  all  of  said  offers  were  rejected  by  the  court. 
The  letter  to  Hawley,  Folsom  &  Martin  was  dated  at  Canton,  Ohio,  September  7, 
1881. 

Mr.  Farrin^n  said  to  the  court  in  offering  the  receipt  and  the  testimony  in 
connection  with  it: 

**  We  offer  to  show  in  connection  with  the  receipt  that  Mr.  and  Mrs.  Doran 
stated  in  the  winter  or  spring  of  1878,  after  he  was  adjudged  a  bankrupt,  that 
they  had  no  property,  had  no  money,  no  notes,  had  nothing  due  them  other  than 

stated  in  their  schedules,  or  what  they  had  turned  over  " '*  That  this 

receipt  was  taken  up  by  Mr.  Albert  Sowies  but  a  short  time  —  two  or  three  days 
—  before  Mr.  Doran  left ;  that  Doran  came  to  Mr.  Sowies  with  the  receipt ;  talked 
with  him  about  it;  and  that  Mr.  Sowies  paid  over  $1,000  upon  that  receipt,  and 
gave  his  due  bill  for  the  balance ;  and  that  subsequently  that  amount  has  been 
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paid  by  Mr.  Bowles,  and  he  holds  it  to-day,  and  has  proved  it  against  the  estate 
of  Jamoe  Quinn." 

The  defendant's  thirteenth  request  was :  *  *  That  there  is  no  testimony  tending  to 
show  but  that  Quinn  had  been  paid  the  full  amount  that  he  paid  for  the  goods, 
and  hence  the  title  of  the  goods  is  in  William  Doran." 

FarringUm  <k  Post,  H,  R.  Start,  Wilson  <fc  HaU,  and  Q,  A.  Ballard^  for  defend- 
ant.    H.  8.  Eoyce^  F.  W.  McOettriek,  and  Noble  <fc  Smith,  for  plaintiffs. 

Tapt,  J.  The  first  question  in  this  cause  arose  upon  impaneling  the  jury. 
When  court  adjourned  the  first  day  of  the  trial,  eleven  jurors  had  been  accepted, 
six  of  the  regular  panel,  and  five  talesmen.  When  it  commenced  the  second  day, 
a  panel  who  were  out  on  the  first  were  present,  and  the  eleven  accpted  jurors 
were  discharged,  and  a  panel  selected  from  th<^se  regularly  in  attendance.  The 
defendant  excepted  to  the  order  of  the  court  discharging  the  eleven  jurors ;  and 
the  question  presented  is,  was  such  order  error  ? 

It  IS  a  settled  rule  of  practice,  that  some  prejudice  to  the  excepting  party  re- 
sulting from  rulings  of  the  court  below  in  organizing  the  jury,  or,  at  least,  some 
infringement  of  the  statutory  provisions  relating  thereto,  must  be  shown  before 
this  court  will  revise  the  proceedings  of  the  trial  court.  It  is  within  the  dis- 
cretion of  the  court  to  direct  the  clerk  in  calling  a  panel  to  omit  the  names 
of  such  jurors  as  are  presumably  disqualified  or  unable  to  serve  ;  for  example, 
such  as  have  been  present  and  listened  to  a  former  trial  of  the  same  cause, 
or  a  trial  involving  the  same  questions;  those  ill  or  whose  family  are;  and 
many  other  instances  that  might  be  named.  A  wide  discretion  is  allowed  the 
court  in  such  cases ;  and  until  a  panel  is  complete,  we  think  a  party  has  no 
vested  right  in  any  particular  juror  that  may  not  be  taken  from  him  should  the 
exigencies  of  the  discretion  of  the  court  require  it.  Thompson  and  Merriam 
on  Juries,  §  271,  say :  "  So  far  as  the  formation  of  the  jury  is  concerned,  the  liti- 
gant parties  have  a  constitutional  right  to  demand  that  it  shall  be  impartial ;  but 
this  nght  is  not  impaired  by  the  exclusion  of  jurors,  though  never  so  impartial, 
so  long  as  impartial  ones  remain  and  try  the  case.  And  it  has  been  pertinently 
asked,  what  advantage  would  accrue  to  a  party,  should  a  new  trial  be  awarded, 
because  of  the  exclusion  of  competent  jurors  in  his  case  ?  Obviously  the  only 
effect  of  granting  the  motion  would  be  to  take  the  verdict  of  another  impartial 
jury.  Upon  the  new  trial  he  could  not  demand  that  the  jurors  of  whose  exclu- 
sion he  cQ||pblns  should  sit  in  the  case.  He  has  therefore  suffered  no  injury,  nor, 
in  the  eye  of  the  law  could  he  be  possibly  benefited  by  another  trial..  This 
view  of  the  law  does  not  permit  a  trial  judge  to  exclude  competent  jurors  arbi- 
trarily and  unreasonably  from  participating  in  the  trial  of  a  cause,  civil  or  crim- 
inal. Whenever  it  shall  appear  that  the  court  has  thus  abused  its  discretion,  a 
new  trial  will  doubtless  be  granted."  In  Phelps  v.  Roll,  2  Tyler,  401,  the  court 
say  that :  "  No  occasion  can  occur  to  render  it  necessary  for  one  juror  to  sit  on 
the  panel  in  preference  to  another."  We  think  the  discretion  of  the  court  below, 
in  the  case  at  bar,  reasonably  exercised.  An  unusual  number  of  talesmen  were 
upon  the  panel,  the  regular  jurors  were  in  attendance,  the  trial  was  to  occupy 
several  days ;  and  it  was  much  better  that  the  regular  jurors  should  try  the  case 
and  the  expense  of  talesmen  avoided,  than  to  retain  the  latter  upon  the  panel ; 
and  as  some  question  might  arise  as  to  the  challenges,  and  in  fact  did,  it  was  not 
unwise  to  discharge  the  six  regular  jurors  and  begin  de  novo.  It  does  not  appear 
but  that  the  six,  who  were  so  discharged,  were  subsequently  drawn.  It  is  likely 
some  of  them^  were ;  and  as  the  defendant  has  already  had  all  that  he  is  now 
seeking —  a  trial  by  an  impartial  jury — his  exception  to  the  ruling  upon  this  question 
should  not  be  sustained. 

II.  Was  the  transcript  of  Quinn's  testimony  admissible?  While  there  is  force 
in  the  suggestions  of  the  defendant's  counsel,  we  think  that  section  816  of  the 
Revised  Laws  makes  it  evidence,  although  the  stenographer  described  in  words 
signs  made  by  the  witness.  What  his  testimony  was  upon  the  former  trial  could 
have  been  shown  by  witnesses  who  have  heard  it  See  cases  cited  in  Roberts' 
Digest,  285.  And  the  siffns  made  by  the  witness  are  no  doubt  as  well  described 
by  the  stenographer,  in  his  transcript,  as  they  would  have  been  by  witnesses  on  the 
stand. 

Vol.  I.—  46 
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I  take  this  occasion  to  note  the  dissent  which  I  expressed  in  consultation  at  the 
former  hearing,  from  the  conclusion  of  the  court,  that  Quinn  was  a  competent 
witness.  The  fact  appeared  that  he  was  not  and  could  not  have  been  cross-ex- 
amined. Thus  the  defendant  was  deprived  of  one  of  the  two  great  tests  of  the 
truth  of  a  witness,  viz. :  a  cross-examination.  I  should,  therefore,  liave  excluded 
his  whole  testimony,  but  the  court  held  otherwise,  and  the  statute  makes  a  tran- 
script made  by  the  stenographer  evidence. 

The  defendant  was  not  entitled  to  a  compliance  with  his  request  that  the  man- 
ner of  its  reproduction  materiaMy  lessened  the  weight  to  be  given  his  testimony. 
It  would  have  been  proper  for  the  court  to  have  told  the  jury  that  it  should  have 
been  considered  by  them  in  determining  that  question.  How  much  it  lessened 
its  weight  was  a  question  for  them,  not  Tot  the  court. 

ni.  Doran  became  a  bankrupt  in  December,  1877.  In  March  afterward  his 
assignee  sold  a  stock  of  ready-made  clothing,  belonging  to  the  estate,  to  the  plain- 
.^  lifVa  intestate,  Quinn.  It  is  claimed  by  the  defendant  that  the  goods  in  question 
were  a  part  of  said  stock;  that  the  sale  to  Quinn  was  a  mere  sham  or  cover;  that 
it  was  really  made  to  Doran ;  that  he  and  Quinn  confederated  in  causing  it  to  be 
made  in  the  name  of  Quinn  to  prevent  their  attachment  by  Doran 's  creditors. 
And  there  was  strong  evidence  in  the  case  tending  to  support  such  claims,  i.  «., 
tending  to  show  that  Doran  was  the  active,  and  substantially  the  sole,  participant 
in  the  purchase,  control,  management  and  disposition  of  the  goods.  !No  books 
were  kept,  no  account  oi  the  sales  made,  Doran  borrowed  of  Quinn,  money  to  re- 
plenish the  stock,  no  settlement  was  ever  made  between  them;  the  goods  remain- 
ing unsold  were  taken  off  by  Doran  in  the  spring  of  1881,  and  some  other  facts 
of  like  tendency. 

If  the  defendant  could  satisfy  the  jury  that  Quinn  and  Doran  had  conspired  in 
the  matter,  and  that  the  sale  to  Quinn  was  a  sham  and  cover,  then  the  acts  and 
cleclarations  of  Doran  while  they  were  engaged  in  carrying  out  their  scheme  were 
admissible  against  Quinn.  Having  given  testimony  tending  to  establish  the  con- 
spiracy, it  was  error  to  reject  the  testimony  of  the  witness.  Peat,  of  the  declara- 
tions of  Doran,  while  engaged  in  sellinor  the  goods.  State  v.  Thweau,  80  Vt.  100; 
Jen7ie  v.  Joslj/n,  41  id.  478;  Lincoln  v.  Clajlin,  7  Wall.  182.  The  letter  to  Hawley, 
Folsom  &  Martin,  written  after  the  consummation  of  the  scheme,  was  not  admis- 
sible against  Quinn.  Only  those  declarations  are  admissible  against  other  co- 
conspirators that  are  made  while  the  common  design  is  being  carried  out. 

Quinn  held  a  claim  against  Doran's  estate  based  on  two  notes  given  for  |2,200, 
and  the  defendant  offered  to  show  the  declarations  of  Doran  that  he  was  the 
owner  of  the  claim  and  entitled  to  the  dividends.  The  declarations  were  made 
upon  an  occasion  when  a  compromise  of  this  suit  was  attempted.  If  material  it 
was  admissible  notwithstanding  the  attempted  compromise,  it  being  a  fact  ad- 
mitted because  it  was  a  fact.  Doon  v.  Bavey^  49  Vt.  298.  This  testimony  wa.«» 
excluded,  together  with  that  offered  in  connection  with  exhibit  F,  the  receipt  for 
$2,000  given  by  Quinn  to  Mrs.  Doran  at  the  time  of  the  bankrupt  proceedings  in 
December.  1877;  the  testimony  as  to  the  purchases  and  sales  just  prior  to  the 
bankruptcy  in  1877,  and  exhibit  E,  the  letter  announcing  Doran's  insolvency. 
These  acts  and  declarations  of  Doran  are  admissible  in  any  suit  against  him. 
Whether  they  were  admissible  upon  the  trial  below  against  Quinn  depended 
upon  whether  there  was  evidence  in  the  case  of  a  conspiracy  between  Quinn  and 
Doran  at  the  time  the  acts  were  done  and  the  declarations  made.  We  think  the 
evidence  did  tend  to  show  a  combination  between  them  as  early  as  the  fall  of 
1877  to  prevent  Doran's  creditors  receiving  their  pay,  and  that  it  existed  until 
the  goods  unsold  were  carried  off  by  Doran  in  the  year  1881. 

There  can  be  no  doubt  as  to  the  evidence  tending  to  show  an  intent  on  the 
part  of  Doran  to  defraud  his  creditors;  and  the  fact,  if  established,  that  Quinn 
presented  large  claims  against  the  estate  and  at  the  same  time  held  |2,000 
of  the  money  of  Doran,  which  was  not  offset  against  his  claims  and  its  exist- 
ence kept  concealed,  we  think  had  a  strong  tendency  to  show  a  like  intent  on  the 
part  of  Quinn,  and  a  confederacy  between  them ;  in  fact,  there  was  evidence  tend- 
ing to  show  an  intent  on  the  part  of  both  to  defraud  Doran's  creditors  at  the  time 
of  the  bankruptcy,  and  those  who  became  creditors  subsequently ;  ^  the  acts  and 
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declarations  of  one  became  admissible  agtdnst  the  other.  In  Bi|relow  on  Fraud, 
484,  it  is  said :  "  Slight  evidence  of  collusion  or  concert  is  suflScient  to  let  in  the 
declarations  of  one  of  the  parties  as  evidence  against  all,  though  not  made  in  the 
presence  of  each  other;  but  there  must  be  some  evidence  of  the  combination. 
Such  may  be  inferred,  for  example,  from  the  relation  and  conduct  of  the  parties, 
and  the  circumstances  surrounding  them/^  Although  the  parties  represented  by 
the  defendant  were  not  creditors  of  the  estate,  but  became  creditors  of  Doran 
subsequently,  we  think  the  proceedings  of  Quinn  and  Doran  may  be  regarded  as 
one  continuous  act,  they  haviuc  one  common  design  and  one  object,  viz. :  the  de- 
frauding of  Doran's  creditors,  his  then  creditors  as  well  as  subseijuent  ones.  It 
is  true  the  receipt  of  Quinn  was  given  to  Mrs.  Doran ;  but  the  claim  and  offer  of 
the  defendant  was  to  show  that  it  was  in  fact  Mr.  Doran's.  The  testimony  tend- 
ing to  show  the  collusion  of  the  parties  to  defraud  the  creditors  in  the  fall  of 
1877,  and  until  the  goods  were  carried  away  became  material,  and  should  hav,* 
been  admitted,  and  consequently  the  acts  and  declarations  of  Doran  during  the 
same  time. 

The  testimony  as  to  the  insurance  policies,  Quinn's  frequent  visit  to  the  store, 
and  the  word  **  agent "  being  on  the  sign,  was  properly  admitted  under  the 
opinion  in  this  case,  as  reported  in  55  Vt.  224. 

IV.  The  defendant  requested  the  court  to  charge  the  jury,  firsts  that  if  Doran 
deposited  $500  to  secure  Quinn  against  damages  or  costs  in  this  suit,  and  there 
was  evidence  tending  to  show  that  he  did,  that  it  was  evidence  to  be  weighed 
by  them  as  tending  to  show  collusion  in  respect  to  the  goods  in  question. 
Quinn  claimed  the  goods  and  brought  this  suit  to  recover  them;  and  the 
fact  that  indemnity  was  given  him  by  Doran  to  secure  him  against  an  adverse 
result  of  the  suit  had  a  tendency  to  show  that  the  goods  were  Doran's,  not 
Quinn's,  and,  as  we  understand,  the  evidence  was  admitted  for  that  purpose.  At 
the  same  time  it  might  have  been  consistent  with  Quinn's  having  but  a  limited 
interest  in  the  goods,  that  he  held  them  as  security  for  a  sum  less  than  their  value, 
and  Doran  under  an  obligation  to  protect  Quinn  against  loss,  the  latter  having 
taken  the  goods  as  security  for  the  amount  he  had  advanced  to  buy  them  of  the 
assignee ;  or  consistent  with  Quinn's  having  sold  them  conditionally  to  Doran. 

The  court  should  not  have  told  the  jury  that  it  was  for  them  **to  say 
what  it  (Doran's  depositing  the  $500  to  secure  Quinn)  tends  to  show,"  and 
to  weigh  it  upon  the  question  of  fraud,  if  they  thought  it  had  any  tendency  to 
show  it.  The  court  said  :  **  Whether  it  is  any  evidence  of  fraud  in  the  original 
transaction  or  not  is  a  question  for  the  jury  to  consider.'*  Whether  it  was  any 
evidence  was  for  the  court  ;  what  weight  should  be  given  it  was  for  the  jury. 
The  jury  should  have  been  told  that  it  was  evidence  of  fraud,  and  that  they  should 
weigh  it  with  all  the  other  evidence  in  the  case,  and  determine  whether  fraud  was 
proven,  or  whether  Quinn  still  had  an  interest  in  the  goods,  either  an  absolute  or 
conditional  one. 

The  fourth,  fifth,  and  seventh  requests  were  fully  complied  with  ;  and  the  de- 
fendant was  not  entitled  to  a  compliance  with  the  thirteenth,  as  Quinn's  own 
testimony  and  exhibits  in  the  case  tended  to  show  that  he  had  not  been  paid  in 
full  for  the  goods.    No  other  questions  have  been  made  in  the  case. 

The  judgment  is  reverse^)  and  cause  remanded  for  a  new  trial. 


Frbnoh  v.  Holt. 

October,  1884. 

Jusnoi  or  Pbaob  —  Jukisdictiox  of  Trbspass  on  Frbbhold  —  Cash — Plbadinq  —  Waivbb  — 
Ambmdmbnt  — R  .  L.,  $1  821.  912. 

Under  the  statute  —  $§  821,  912  —  a  justice  of  the  peace  has  not  jurisdiction  in  an  action 
on  the  case,  where  the  title  to  land  is  concerned,  altnough  the  count  be  joined  with  one  in 
trespass  on  the  freehold,  and  the  sum  in  demand  does  not  exceed  $20.  When  a  justice 
has  jurisdiction  of  only  the  count  in  trespass,  he  cannot  amend  himself  into  jurisdiction 
by  strikins;  out  the  count  in  case. 

A  jurisdictional  question  can  be  raised  at  any  time.  Nor  does  a  party  waive  his  ri^ht 
to  raise  it  in  the  county  court  by  pleading  to  issue  in  the  justice  court  after  his  motion  to 
dismiss  had  been  overruled . 
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Trespass  and  case.  Heard  on  motion  to  dismiss,  May  term,  1880,  Windsor 
county.    Jfotion  sustained. 

The  case  is  an  appeal  from  a  justice  court.  The  substance  of  the  motion  was, 
that  the  justice  had  not  jurisdiction,  because  the  title  to  land  was  concerned. 

The  first  count  was  in  trespass,  alleging  ^*  that  the  said  defendant,  etc., 

broke  and  entered  the  plaintifiTs  close,  and  tore  down  and  left  opefi  the  plaintiff's 
gate,  and  with  cattle  and  horses  trampled  down,  etc.,  the  grass,  crops,  and  herb- 
age of  the  said  plaintiff/'  etc.  The  second  count  was  in  case,  alleging  that  there 
was  a  pent  road  ^^  running  through  the  farm  and  lands  leased  and  occupied  by 
the  plaintiff,  across  which  road  Siere  had  been  gates  erected  in  accordance  with 
the  provisions  of  the  General  Statutes  of  the  State  of  Vermont  in  such  case  made 
and  provided,  and  the  plaintiff  avers  that the  defendant will- 
fully left  said  gate  open.  So  that  the  beasts  of  the  plaintiff  passed  through  into 
Mbe  tilled  fields  of  the  plaintiff,  and  damaged,  eat  up,  and  destroyed  his  said 
crops,  then  and  there  growing,  of  great  value,  to-wit,  $10,  and  the  plaintiff  waa 
put  to  ^at  expense,  to-wit,  $10,  in  running  after  said  beasts,  and  shutting  said 
gate,  and  was  subjected  to  great  loss  of  time  in  and  by  reason  of  the  willful  acta 
of  the  defendant." 

The  case  was  set  for  trial  on  the  14th  day  of  September,  1878,  but  was  con- 
tinued to  the  21st  day  of  the  same  month,  when  the  defendant's  counsel  before 
trial  filed  a  written  motion  to  dismiss  the  suit  for  the  reason  that  the  justice 
had  not  jurisdiction.  Against  the  defendant's  objection,  the  plaintiff  was  al- 
lowed to  withdraw  the  second  count,  and  a  trial  by  jury  was  had  on  the  first 
count.     The  jury  returned  a  verdict  for  the  plaintiff. 

Norman  Paul,  for  plaintiff.     OUhert  A,  Dams,  for  defendant. 

RowBLL,  J.  A  majority  of  the  court  think  this  judgment  should  be  affirmed. 

The  second  count  is  in  case  both  in  form  and  substance.  The  thing  com- 
plained of  is,  that  defendant  **  willfully  left  said  gate  open.  "  It  is  not  alleged 
that  he  opened  it,  and  no  such  inference  can  properly  be  arawn  from  the  {^legation 
that  he  left  it  open.  It  may  as  well  be  inferred  that  in  traveling  the  way  he  found 
and  left  it  open,  or  lawfully  opened  it  to  pass  through  and  omitted  to  shut  it.  In 
any  view  he  is  charged  with  a  mere  nonfeasance,  and  a  Tnere  nonfeasance  is  not 
a  trespass,  and  will  not  make  one  a  trespasser  ab  initio  even  though  it  consists  in 
the  abuse  of  an  authority  given  by  law.  StoughUm  v.  Mott,  25  Vt.  668 ;  Rbdfield 
G.  J.,  in  Stone  v.  Knapp,  20  id.  501.  Trespass  lies  only  for  immediate  injuries 
committed  with  force,  actual  or  implied ;  and  an  injury  is  considered  immediate 
when  the  act  complained  of,  and  not  merely  its  consequences,  occasions  it.  1  Chit. 
PL  126.  But  here  the  injury  complained  of,  was  not  the  immediate  but  the 
mediate  result  of  the  omission  complained  of. 

The  count  goes  for  damage  to  crops  growing  on  plaintiff's  land,  and  on  the 
general  issue  pleaded  to  it,  plaintiff  would  be  put  to  the  proof  of  title  to  land  in 
order  to  make  a  case;  and  although  proof  of  a  possessory  title  might  be  sufficient, 
even  that  would  oust  the  justice  of  jurisdiction  were  this  the  only  count  in  the 
declaration ;  for  it  is  not  left  to  be  determined  by  the  pleadings  subsequent  to 
the  declaration  whether  the  justice  has  jurisdiction,  but  whenever  the  declaration 
is  of  such  a  character  that,  under  the  general  issue  or  any  other  plea  that  puts  the 

Slaintiff  to  the  necessity  of  proving  the  declaration,  he  is  bound  either  to  prove  or 
isprove  a  title  to  land,  the  justice  has  no  jurisdiction .  Poland,  0.  J.,  in  Jqke- 
way  V.  Barrett,  88  Vt.  816 ;  French  v.  HoU,  51  id.  544.  This  last  case  wasbet^^n 
these  same  parties  for  the  statutory  penalty  for  leaving  this  gate  open,  thereby 
exposing  plaintiff's  lands  and  crops  to  damage,  and  it  was  held  that  the  justice 
had  no  jurisdiction,  as  the  title  to  land  was  concerned.  The  case  before  us  is  not 
distinguishable  from  that  in  this  respect. 

But  it  is  said  that  although  this  count  may  be  in  case  and  the  title  to  land  con- 
cerned, yet  it  may  be  joined  with  the  first  count,  as  both  are  for  the  same  cause 
of  action,  and  section  912,  R.  L.,  provides  for  the  joinder  of  trespass  and  case  when 
for  the  same  cause  of  action.  Conceding  that  both  counts  are  for  the  same  cause 
of  action,  which  is  not  decided,  then  they  cannot  be  joined,  for  section  821  expressly 
excepts  from  the  jurisdiction  of  justices  all  actions  in  which  the  title  to  land  is 
concerned  except  trespass  on  the  freehold  in  which  the  sum  demanded  does  not 
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exceed  $20;  and  to  warrant  a  joinder  under  section  912,  the  court  must 
otherwise  have  jurisdiction  of  both  forms  of  action  iitf  the  concrete  case.  To  hold 
differently  would  be  to  partly  repeal  by  implication  said  exception  in  section  821, 
a  kind  of  repeal  that  is  not  favored  in  law,  and  is  never  held  unless  the  subsequent 
statute  is  so  inconsistent  with  the  former  that  both  cannot  stand  together.  But 
here  both  may  stand  together,  and  the  view  here  taken  leaves  both  operative. 
Hence,  the  justice  had  no  jurisdiction,  and  he  could  not  amend  himself  into 
jurisdiction  hj  striking  out  the  count  in  case.  Chadwick  v.  Batchelder^  46  Vt.  724. 
Nor  by  pleading  to  issue  in  the  justice  court  after  his  motion  to  dismiss  was  over- 
ruled did  the  defendant  waive  his  right  to  object  in  the  county  court  for  want  of 
jurisdiction.  That  the  court  has  no  jurisdiction  of  the  action  may  be  objected  at 
any  time ;  it  is  not  dilatory  matter,  which  is  waived  if  not  objected  at  the  first 
opportunity.  Oases  passim. 

Judgment  affirmed. 

Ross,  J.,  dissenting,  I  am  unable  to  concur  in  the  decision  by  the  majority  of 
the  court.  I  think  an  inspection  of  the  two  counts  renders  it  manifest  that  the 
subject-matter  in  controversy  is  the  same  in  both  counts, —  the  wrongful  allowing 
the  plaintift^s  cattle  to  enter  his  tilled  fields  and  do  damage  there,  either  by  willfully 
opening  and  leaving  open  the  gate  across  the  pent  roaa,  when  the  defendant  had 
no  lawful  occasion  to  pass  through  the  ^ate,  as  alleged  in  substance  in  the  first 
count ;  or  having  lawful  occasion  to  pass  through  the  gate,  and  so  lawfully  opening 
and  then  willfully  and  wrongfully  leaving  said  gate  open.  In  either  case  the 
plaintiff's  tilled  fields  were  exposed  to,  and  damaged  by,  his  cattle  from  the 
adjoining  pasture.  That  more  special  damages  are  set  forth  in  the  second  count 
than  in  the  first  does  not  make  the  cause  of  action  counted  upon  different.  The 
pleader  being  in  doubt  in  regard  to  his  proof,  whether  it  would  show  a  wrongful 
opening  of  the  gate,  or  only  a  willful  and  unlawful  leaving  of  the  gate  open,  used 
the  two  counts,  that  his  declaration  might  be  adapted  to  and  be  supported  by  his 
proof.  The  Justice  Jurisdiction  Act  —  §  821,  R.  L.  —  in  force,  when  in  1856  the 
act  —  §  912,  R.  L.  —  allowing  counts  in  cas^to  be  joined  with  counts  in  trespass, 
when  for  the  same  cause  of  action,  was  passed,  gives  a  justice  jurisdiction  of  actions 
of  trespass  upon  the  freehold  when  the  damages  demanded  do  not  exceed 
i20.  To  the  extent  that  the  title  to  land  might  be  involved  in  actions  of 
trespass  on  the  freehold  where  the  sum  demanded  does  not  exceed  $20, 
the  act  confers  jurisdiction  upon  a  justice  of  the  peace  to  try  actions  involving 
the  title  to  land.  The  act  of  1856  is  not  restricted  by  its  language  to  actions  in 
the  county  court,  but  is  broad  enough  to  authorize  the  joining  of  such  counts  in 
whatever  jurisdiction  the  cause  might  be  pending.  It  is  of  a  highly  remedial 
nature,  intended  to  avoid  the  difficulty,  often  experienced  by  expert  pleaders,  in 
adapting  the  count  or  form  of  action  to  the  proof,  and  so  to  avoid  a  failure  of 
justice  through  a  technicality  in  pleading.  I  think  the  act  of  1859  was  intended, 
and  should  apply  as  broadly  to  causes  over  which  section  821  confers  jjirisdiction 
upon  a  justice  of  the  peace,  as  to  actions  in  the  county  court.  In  my  judgment 
this  construction  of  tne  act  of  1856  does  not  enlarge  the  jurisdiction  of  the  jus- 
tice of  tlie  peace,  but  simply  gives  him  the  right  to  try  in  a  count  on  the  case  if 
his  proof  should  fail  to  show  a  direct  injury  or  trespass,  what  he  could  before  try 
in  a  count  in  trespass  if  the  proof  showed  the  injury  to  be  direct,  instead  of  con- 
sequential; that  is,  to  try  a  case  that  might  involve  the  title  to  land  in  a  count  in 
case,  wherever  he  could  try  it  in  a  count  in  trespass.  In  my  judgment,  the  de- 
cision unwarrantably  limits  the  beneficial  scope  of  the  act  of  1856.  I  should  re- 
verse the  judgment  of  the  county  court,  and  hold  that  the  counts  were  properly 
joined. 
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^    Hammond  v.  Noble. 

October,  1884. 

Ban KRCPTCT  —  Dbbt  Grbatkd  bt  Fraud  —  U.  S.  R.  S.,  §  6117— Constroctivb  Fraitd— Juror: 
Prbsumbd  Compbtbmt.  ^ 

The  plaintiffs,  as  an  accommodation  to  themselves,  saye  an  order  to  the  defendant  di- 
recting their  debtor  to  pay  him  what  was  due  them.  He  collected  and  used  the  money  by 
minfflinff  it  with  his  own ;  and  in  a  few  days  afterward  was  adjudged  a  bankrupt.  After 
his  mscbarge,  in  an  action  to  recover  the  money,  the  court  below  found  that  there  was  na 
evidence  tending  to  show  actual  fraud  or  fraudulent  intent.  The  plaintiffs  testified  that 
when  the  order  was  given  they  told  him  **  to  keep  the  money  until  they  called  for  it." 
The  defendant  testified  that  they  told  him  '*to  keep  and  use  tne  money  until  they  called 
for  it."     The  jury  found  that  the  plaintiffs  were  right  as  to  the  instructions  ^ven. 

Heldf  that  the  defendant's  duty  was  that  of  a  bailee  without  hire ;  that  his  use  of  the 
money  was  a  conversion  of  it,  and  a  fraudulent  act:  that  the  debt  was  "  created  by  fraud," 
within  the  meaning  of  the  Bankrupt  Act  —  U.  S.  R.  S.>  S  5117  —  and  not  discharged. 

Evidence  was  not  admissible  to  show  the  cause  and  manner  of  the  defendant's  failure^ 
for  the  purpose  of  proving  that  there  was  no  fraud. 

It  is  presumed  that  a  juror  is  competent  until  the  contrary  is  proved. 

General  asmmpsit.  Plea,  the  general  issue,  and  notice  of  special  matter.  Trial 
by  jury,  April  term,  1880,  Franklin  county.  Verdict  for  the  plaintiffs.  The 
head-note  states  the  case. 

Mhle  &  Smith  and  A.  P.  Gross  for  defendant.  K  C.  AdaiM  and  E,  H,  St4irt 
for  plaintiffs. 

Ross,  J.  The  plaintiffs  testified  that  they  told  the  defendant,  upon  the  occasion 
when  they  gave  him  the  order  on  the  railroad  company,  **to  keep  the  money  until 
they  called  for  it."  The  defendant  testified  that  they  told  him  **  to  keep  and  use 
the  money  until  they  called  for  it."  The  jury  found  that  the  plaintiffs  were  right 
in  regard  to  the  instruction  given  by  them  to  the  defendant  on  that  occasion.  In 
view  of  these  claims  and  the  verdict,  it  must  be  held  as  settled  by  the  verdict  that, 
under  the  instructions,  the  defendant  had  no  right  to  use  the  money;  but  that  ho 
was  to  keep  the  identical  money  received  from  the  railroad  company  on  the  order 
for  the  plaintiffs;  that  he  was  to  hold  the  money  collected  as  the  property  of  the 
plaintiffs.  Instead  of  obeying  the  instructions,  he  used  the  money,  by  mingling 
it  with  his  own,  and  depositing  it  in  his  own  name,  and  to  his  credit  in  the  bank. 
He  thereby  converted  the  plaintiff's  property  to  his  own  use.  By  the  conversion, 
and  the  unexpected  revulsion  in  his  business,  the  money  was  lost  to  the  plaintiffs. 
The  contention  is,  whether  the  indebtedness  thus  created  was  discharged  by  the 
defendant's  composition  in  bankruptcy.  The  composition  in  this  respect  was  just 
as  effectual,  and  no  more  so,  than  a  regular  discharge  in  bankruptcy  would  have 
been.     Seott  v    OlmsUad^  62  Vt.  211. 

It  is  enactca  by  section  5117,  U.  8.  R.  8. :  **No  debt  created  by  fraud,  or  em- 
bezzlement of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  any  fiduciary  character,  shall  be  discharged  by  proceedings  in  bank- 
ruptcy." To  avoid  the  effect  of  the  composition  proceeainffs,  it  is  incumbent 
upon  the  plaintiffs  to  show  that  the  debt  which  they  are  seeking  to  enforce  was 
created  in  one  of  the  ways  named  in  the  above-quoted  section.  It  is  not  con- 
tended that  it  was  created  by  embezzlement,  or  by  the  defendant's  defalcation  as 
a  public  officer.  The  construction  placed  upon  the  last  clause  of  this  section,  **or 
while  acting  in  any  fiduciary  character,"  by  the  United  States  supreme  court,  in 
Hennequin  v.  CUws^  111  U.  S.  676,  is  that  this  clause  relates  back  to  the  preceding 
clause,  and  includes  only  debts  created  by  defa\cation  while  acting  in  a  fiduciary 
character ;  in  other  words,  that  there  must  be  a  trust  relation  established  inde- 

Eendent  of  the  transaction  out  of  which  the  indebtedness  arose.  Being  an  United 
tates  statute,  the  construction  placed  upon  it  by  the  United  States  supreme 
court  is  binding  upon  this  court.  The  learned  judge  who  delivered  the  opinion 
admitted  that  tne  construction  was  contrary  to  a  majority  of  the  decisions  of  other 
courts  in  regard  to  this  clause  of  the  section,  as  well  as  to  the  decisions  of  the 
English  court  in  regard  to  a  similar  provision  in  the  English  Bankrupt  Act.  But 
the  decision  finds  support  from  the  decision  of  the  United  States  supreme  court 
in  regard  to  a  similar  provision  in  the  Bankrupt  Act  of  1841.    Chapman  v.  Forty th^ 
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2  How.  202.  The  county  court,  in  its  charge  to  the  jury,  placed  the  case  on  the 
ground  that  it  came  within  the  fiduciary  clause  of  the  above  quoted  section.  Al- 
though this  was  technical  error,  it  was  harmless,  if  the  verdict  of  the  jury  brings 
it  within  the  first,  or  fraud,  clause  of  the  section.  On  the  verdict,  it  is  within 
this  clause  under  the  decisions  of  this  court  in  Johnson  v.  Worderij  47  Vt.  457,  and 
Darling  Y.  Woodicard^  54  id.  101. 

In  each  of  these  cases  the  defendant  had  converted  to  his  own  use,  without  the 
consent  of  the  plaintiff,  property  which  was  in  his  possession,  but  which  he  held 
under  the  contract  between  him  and  the  plaintiff,  as  collateral  security  for  a  debt 
which  he  owed  the  plaintiff.  In  Johnson  v.  Warden^  the  property,  thus  held  and 
converted,  was  a  yoke  of  oxen  conditionally  sold  by  the  plaintiff  to  the  defendant; 
and,  in  Darling  v.  Woodward^  the  property  was  twenty-nine  sheep,  of  which  the 
defendant  had  given  the  plaintiff  a  bill  of  sale  as  collateral  security  for  signing  a 
bank  note.  Before  the  note  was  paid,  the  defendant,  who  had  always  retained 
possession  of  the  sheep,  sold  them.  The  court  held  that  the  debts,  thus  created, 
were  debts  created  by  fraud,  and  not  discharged  by  the  respective  discharges  of 
the  defendants  in  bankruptcy.  From  the  circumstances  attending  the  transactions 
in  both  cases,  it  may  well  be  inferred  that  the  defendants  intended  no  wrong  to 
the  plaintiffs  by  such  sales,  further  than  what  arises  from  the  sales,  but  supposed 
they  should  be  able  to  meet  the  indebtedness  for  the  payment  of  which  the  prop- 
erty was  pledged,  when  it  became  due.  But  each  was  guilty  of  converting  or 
using  property,  which,  as  between  him  and  the  plaintiff,  he  had  no  right  to  use 
in  that  way ;  and  such  use  operated  to  deprive  the  plaintiff  of  his  right  thereto. 
No  debt,  in  regard  to  such  sheep  or  oxen,  existed  l)etween  the  respective  parties 
to  the  suits  until  such  sale  and  conversion  of  the  property  by  the  defendant.  The 
debts  thereby  created  were  held  to  have  been  created  by  active  fraud.  In  the 
case  at  bar,  the  money  collected  was  the  money  of  the  plaintiffs.  The  defendant, 
under  the  instruction  found  to  have  been  given  by  the  plaintiffs  by  the  verdict  of 
the  jury,  had  no  moral  nor  legal  right  to  use  the  money.  His  duty  was  that  of  a 
bailee,  without  hire,  to  keep  it.  "While  he  discharged  this  duty,  he  was  not  the 
debtor  of  the  plaintiffs  in  respect  to  the  money.  lie  only  became  their  debtor 
when  he  wrongfully  used  the  money.  By  using  it,  although  he  then  intended  to 
repay  it  to  the  plaintiffs,  and  felt  that  he  was  fully  able  to  do  so,  he  wrongfully 
deprived  the  plaintiffs  of  their  property,  and  subjected  them,  by  his  voluntary,  in- 
tentional act,  to  the  liability  of  losing  the  same.  He  substituted  his  individual 
ability  to  respond  in  damages  for  property  which  belonged  to  the  plaintiffs. 
Standing  in  the  same  relation  to  the  money  which  the  defendants  in  Johnson  v. 
Warden,  and  in  Darling  v.  Woodward^  supra^  did  to  the  oxen  and  sheep ;  he,  like 
them,  wrongfully  and  intentionally  used  the  property  intrusted  to  him  to  the 
detriment  and  loss  of  the  plaintiffs.  In  principle,  the  case  at  bar  cannot  be  dis- 
tinguished from  the  cases  just  cited.  The  decisions  in  those  cases  control  the  de- 
cision in  this  case.  It  is  contended  that  inasmuch  as  the  exceptions  state  **  there 
was  no  evidence  tending  to  show  any  actual  fraud  or  any  fraudulent  intent  in  tlie 
defendant's  mingling  the  money  with  his  own  and  using  it,"  that  no  actual  fraud 
can  be  found  in  the  transaction.  But  this  statement  follows  the  statement  that 
the  defendant,  on  collecting  the  money,  immediately  mingled  it  with  his  own  and 
used  it.  This  of  itself,  as  we  have  seen,  was  a  wrongful  and  fraudulent  act, 
which  changed  the  relation  of  the  defendant  to  the  money  from  that  of  a  bailee 
to  that  of  a  debtor.  On  the  verdict,  the  debt  thus  created  was  not  different  in 
moral  quality  from  that  created  by  a  clerk  who,  without  consent  or  authority,  uses 
his  employer's  money,  or  of  a  treasurer  of  a  corporation  who,  in  like  manner,  uses 
the  money  of  the  corporation, —  each,  at  the  time,  intending  and  honestly  sup- 
posing they  were,  ana  should  be,  able  shortly  to  retuin  the  same,  but  who  by 
losses,  perhaps  arising  in  the  use  of  the  money,  find  themselves  bankrupts,  and  so 
defaulters.  On  this  construction  of  the  exceptions  it  is  not  contended  that  the 
case  of  Neal  v.  C larky  95  U.  8.  704,  in  which  it  is  held,  that  the  fraud,  to  avoid 
the  effect  of  a  discharge  in  bankruptcy,  must  be  actual  frauds  in  distinction  from 
constructive  fraud,  is  in  conflict  with  the  decisions  of  this  court  on  that  subject. 
The  facts  in  Ifeal  v.  Clark  show  a  clear  case  of  constructive  or  implied  fraud,  in- 
volving no  imputation  of  bad  faith,  moral  turpitude,  or  intentional  wrong.    In 
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the  case  at  bar  there  was  bad  faith,  a  betrayal  by  the  defendant  of  the  trust  the 

Slaintiffs  had  reposed  in  him,  and  an  intentional  act  that  was  legally  wron^.  The 
ebt  thus  created  wag  not  discharged  ^y  the  defendant's  composition  with  his 
creditors  under  the  pto visions  of  the  Bankrupt  Act  of  1867. 

The  court  properly  excluded  the  offered  evidence.  The  scope  of  that  testimony 
was  to  show  that,  at  the  time  the  defendant  committed  the  wrong,  and  thereby 
created  the  debt,  he  honestly  supposed  that  he  was  amply  able  financially  to  re- 
pair the  wrong,  but  unexpectedly  found  that  he  could  not  do  so.  It  did  not  tend 
to  change,  in  Taw,  the  character  of  the  act  out  of  which  the  debt  arose. 

The  result  is  no  error  working  injury  is  found  in  the  trial  and  judgment  of  the 
county  court,  and  that  judgment  is  affirmed. 

The  defendant  has  preferred  a  petition  for  a  new  trial,  on  the  pound  that  one 
of  the  jurors  who  triea  the  case  was  an  alien,  incompetent  to  act  in  that  capacity, 
and  that  such  incompetency  was  unknown  to  him,  or  his  counsel,  until  after  the 
rendition  of  the  judgment  in  the  county  court.  It  is  incumbent  on  the  defend- 
ant to  establish  such  alienage.  The  incompetency  of  the  juror  will  be  presumed 
until  the  contrary  is  shown.  Keenan  v.  State,  8  Wis.  182.  To  establish  the  incom- 
petency, the  petitioner  has  introduced  as  witnesses  the  juror  and  his  uncle.  The 
uncle  testifies  that  he  judges  from  the  time  at  which  he  was  told  by  his  grand- 
mother that  his  grandfather  came  to  Canada,  that  the  jur-or's  father  was  bom  in 
Canada.  The  juror  testifies  that  he  has  understood  that  he  was  bom  in  Canada, 
but  never  was  told  so  by  his  father  or  mother,  or  any  near  relative  that  he  can 
name,  but  was  told  by  his  father  that  he  (the  father)  was  bom  in  Dutchess  county, 
New  York.  It  is  contended  by  the  plaintiffs,  the  petitioners,  that  hearsay,  or 
common  reputation  among  family  connections  who  may  be  supposed  to  know, 
while  admissible  to  establish  pedigree,  legitimacy  and  marriage,  is  not  admissible 
to  establish  particular  facts  like  the  time  or  place  of  one's  oirth.  Such  is  the 
holding  in  the  cases  cited  by  the  plaintiffs'  counsel.  ICing  v.  .Erith,  8  East,  539 ; 
Wilmington  v.  Burlington,  4  Pick.  173;  Union  v.  Plainfield^  39  Conn.  663;  Garter 
V.  Montgomery y  2  Tenn.  Ch.  216;  Mima  Queen  v.  Ilepbum,  7  Cranch,  290.  In  the 
latter  case  Chief  Justice  Mabshal.l  states  the  doctrine  contended  for. 

In  Wharton  on  the  Law  of  Evidence,  §  208,  the  law  on  this  subject  appears  to 

be  carefully  stated  as  follows:    ** Pedigree   includes  not  merely  the 

relationships  of  a  family,  but  the  dates  of  the  births,  deaths  and  marriages  of  its 
members,  when  the  object  of  such  evidence  is  to  trace  relationship.  Legitimacy 
is  necessarily  involved  in  the  scope  of  such  declarations.  It  has  been  doubted 
whether  the  place  of  birth  can  be  proved  by  such  declarations.  But  the  better 
opinion  now  is,  that  declarations  are  admissible  to  show  such  place  when  genea- 
logical questions  only  are  concerned.  It  is  couceded,  however,  in  settlement 
cases,  hearsay  proof  of  this  class  is  inadmissible.'' 

But  whatever  view  is  held  in  regard  to  the  admissibility  of  such  testimony  in 
this  proceeding,  the  testimony  fails  to  establish  the  incompetency  of  the  juror. 
All  the  testimony  is  to  the  effect  that  the  grandfather  was  an  American  citizen. 
If  the  hearsay  testimony  is  excluded,  there  is  no  evidence  to  show  that  the  juror 
or  his  father  was  born  in  Canada.  If  the  hearsay  testimony  is  admitted,  it  shows 
that  the  juror's  father  was  bom  and  lived  most  of  the  time  in  the  States,  and  if 
the  juror  was  born  in  Canada,  it  was  under  such  circumstances  that  it  was  de- 
cided, on  the  testimony  of  his  uncles,  that  he  was  a  voter  in  this  State  without 
naturalization;  in  other  words,  that  he  was  not  born  an  alien.  In  either  view  of 
the  law  relative  to  the  admissibility  of  this  class  of  testimony,  it  fails  to  establish 
the  alienage  of  the  juror. 

The  petition  is  dismissed,  with  costs. 

[See  88  Am.  Bep.  641;  46  id.  284;  20  W.  Dig.  180;  14  PbUa.  208.-.£d.J 
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Stbvbnb  v.  Pillsbury. 

October,  1884. 

Dud,  Conditional,  Brbach  of — Fobfbiturb  —  Damages — Penalty  —  Good- Will — Appur- 
tenance —  Waivbb. 

B.  owned  two  hotels — the  Trotter  House  and  the  Bliss  Hotel  —  in  the  same  yillage,  and 
sold  the  Trotter  House  to  the  orator  for  $4,250,  and  at  the  same  time,  and  as  part  of  the 
same  contract,  for  the  consideration  of  $2,500,  paid  him  by  the  orator,  agreed  that  the 
Bliss  Hotel  should  never  be  used  for  hotel  and  boarding-house  purposes^  and  as  security 
for  this  inhibition,  conreyed  the  Bliss  Hotel  to  the  orator  by  deed  with  covenants  of 
warrantv,  conditioned  that  the  deed  was  to  be  void  if  the  restraint  was  observed,  other- 
wise in  force.  After  several  years  the  orator  went  out  of  the  hotel  business,  and  conveyed 
his  hotel,  but  not  his  interest  under  the  conditional  deed.  B.,  observing  the  condition  so 
long  as  he  was  the  owner  of  the  Bliss  Hotel,  after  a  few  years  sold  it  in  parcels ;  and  the 
several  defendants  became  the  owners  thereof.  Lar^e  improvements  had  been  made  on 
the  property.  There  was  a  dear  breach  of  the  condition :  but  some  of  the  defendants 
were  innocent  as  to  this,  and  some  not.  A  bill  having  been  brought  for  a  forfeiture  of  the 
premises, —  • 

Beld^  that  equity  did  not  require  an  enforcement  of  the  conditional  deed ;  but  that  the 
orator  ought  to  be  made  whole,  and  so  should  recover  the  $2,500  —  what  he  paid  for  the 
immunity  —  and  interest  from  the  time  he  demanded  the  premises.* 

He  waived  the  riffht  to  recover  interest  prior  to  %e  time  of  the  demand,  by  not  making 
a  demand  sooner,  futhough  the  breaches  were  of  a  much  earlier  date. 

The  immunity  secured  by  the  conditional  deed  was  not  an  appurtenance  to  the  Trotter 
House. 

Keeping  boarders  by  one  occupying  a  portion  of  the  inhabited  premises,  also  furnishing 
oysters,  cooked  and  raw,  pies,  caKe,  etc.,  to  travelers,  was  a  breach  of  the  condition;  but 
keeping  or  entertaining  of  one*s  friends  is  not  such  breach. 

Bill  in  chancery.  Heard  on  bDl,  answer  and  testimony,  Orange  county,  Decern' 
ber  term,  1881.    Bill  dismissed.    The  opinion  states  the  facts. 

John  H,  Watson,  for  orator.     Famham  db  Chamberlin,  for  defendants. 

Ross,  J.  January  1,  1855,  the  orator  purchased  and  took  a  deed  of  the  Trotter 
House  property  in  Bradford,  from  Ellis  Bliss,  for  the  expressed  consideration  of 
$6,750.  He  paid  Bliss  that  amount.  Bliss  had  for  a  number  of  years  been  keep- 
ing a  hotel  on  premises  adjoining  the  Trotter  House  property,  known  as  the  Bliss 
Hotel  property.  He  had  purchased  the  Trotter  House  property  the  March  pre- 
vious for  about  $8,600,  and  laid  out  about  $400  in  making  repairs.  As  an  induce- 
ment to  the  orator  to  purchase  the  Trotter  House  property  ana  pay  the  price  asked, 
he  a^eed  to  close  and  keep  forever  closed  his  own  hotel  property,  for  hotel, 
boamine-house  and  livery-stable  purposes.  The  orator  would  not  purchase  the 
Trotter  House  property  unless  he  could  be  secured  from  competition  in  the  hotel 
and  livery  business  upon  the  Bliss  Hotel  property,  nor  unless  he  could  be  effect- 
ually secured  against  such  competition  by  a  conveyance  of  the  Bliss  Hotel  property. 
On  the  same  day  he  received  the  conveyance  of  the  Trotter  House  property,  the 
orator  took  from  Bliss  a  conveyance  by  deed,  with  the  usual  covenants  of  warranty, 
of  the  Bliss  Hotel  property,  containing  the  following  condition: 

"  Yet  the  condition  of  this  deed  is  such,  that  if  I,  the  said  Ellis  Bliss,  my  heirs, 
executors,  administrators  and  assigns  do  and  shall  hereafter  keep  and  hold  the 
above  premises  free  and  clear  from  all  the  purposes  of  a  hotel,  tavern,  inn  or 
boarding-house ;  also,  from  all  the  purposes  of  livery  or  livery-stabling,  as  well 
the  buildings  that  now  are  erected  thereon,  as  any  and  all  which  shall  hereafter 
be  erected  thereon,  so  long  as  wood  grows  and  water  runs,  truly  and  faithfully  as 
to  the  sfdd  Harry  B.  Stevens,  his  heirs,  executors,  administrators  and  assigpis, 
then  and  in  that  case  this  deed  is  to  be  null  and  void,  otherwise  in  full  force 
and  effect." 

Prom  the  evidence,  which  does  not  much  conflict,  we  find  that  the  orator  paid 
$2,500  for  this  last  conveyance,  though  the  consideration  named  in  the  deed  is 
$4,000;  and  the  Bliss  Hotel  property  was  then  worth  $3,000  or  more.  Bliss  ob- 
served the  condition  during  the  time  he  owned  the  property,  but  within  a  few 
years  sold  it  in  parcels,  which,  at  the  time  of  bringing  this  bill,  were  owned  by 
the  several  defendants.     It  had  been  built  upon,  so  that,  it  is  agreed,  it  was  then 

♦See  83  Hun,  807;  20  W.  Dig.  180;  81  Am.  Rep.  607;  85  id.  I(i0;  45  N.  J.  L.  525.—  Ed. 
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worth  $12,000.  The  bill  was  served  May  23,  1872.  The  orator,  in  the  bill,  sets 
forth  the  two  purchases  and  conveyances  from  Bliss,  and  alleges  that  there 
have  been  breaches  of  the  condition  by  several  of  the  subsequent  grantees  or 
their  tenants,  and  prays  that  the  land  and  premises  be  declared  forfeited 
to  the  orator,  and  for  an  accounting  for  the  rvnts  and  profits;  and  for  such 
other  and  further  relief  in  the  premises  as  the  nature  and  circumstances 
of  the  case  may  require."  Just  previously  to  bringing  the  bill,  the  orator 
in  writing  notified  the  defendants  oi  the  claimed  breaches  of  the  condition  and 
demanded  the  premises.  The  defendants  by  answer  deny  that  there  have  been 
any  breaches  of  the  condition,  and  aver  that  if  there  has  been  a  technical  breach 
thereof,  the  orator  should  not  be  allowed  to  wrest  from  them  the  premises  worth 
many  thousand  dollars  more  than  when  the  deed  was  given.  In  1870  the  orator 
had  given  a  similar  verbal  notice  to  the  then  owners  of  the  property,  and  brought 
a  suit  in  ejectment  for  the  recovery  of  the  premises.  On  the  case  coming  on  for 
trial,  |ind  upon  the  statements  of  the  respective  attorneys.  Judge  Peck  continued 
the  case,  suggesting  that  from  the  statement  of  the  defendants'  attorney,  he  thought 
there  had  been  a  technical  forfeiture  of  the  premises,  but  that  equity  would  prob- 
ably grant  relief  by  way  of  compensation.  The  defendants  not  moving  to  bring 
a  bill,  the  orator  brought  this  llll,  and  discontinued  the  ejectment  suit.  1  he 
orator  leased  the  Trotter  House  property,  except  the  livery- stable,  for  twt)  years 
and  a  half,  commencing  April  1,  1861,  and  sold  and  conveyed  them  May  6,  1867. 
The  purchaser  refused  to  buy  from  the  orator  the  rights  secured  to  him  by  the 
deed  of  the  Bliss  Hotel  property.  Henry  B.  Kennedy  occupied  a  portion  of  the 
Bliss  Hotel  property  in  1868,  1869  and  1870,  and  kept  more  or  less  boarders  dur- 
ing that  time.  His  receipts  from  this  source  were  about  $800.  Tiiis  was  a  clear 
breach  of  the  language  of  the  condition.  From  about  1861  to  the  time  of  bring- 
ing the  ejectment  suit,  a  portion  of  the  Bliss  Hotel  property  was  occupied  by 
Merrill  G.  Beard  and  others,  for  an  express  office,  groceiy  and  eating  saloon.  They 
furnished  oysters,  cooked  and  raw,  pics,  cheese?,  etc.,  to  persons  who  might  call 
for  the  same,  mostly  to  people  who  came  to  the  village  to  do  business  from  the 
surrounding  country.  There  were  fitted  up  in  one  side  of  the  room  several  stalls 
where  meals  of  this  kind  were  furnished  and  eaten.  Cooked  meats  were  not  fur- 
nished to  any  considerable  extent.  But  quite  a  business  was  done  by  way  of 
feeding  teamsters  and  others,  who  were  stopping  in  the  village  for  a  short  time.  We 
think  this  was  also  a  breach  of  the  condition  of  the  deed.  It  is  one  of  the  pur- 
poses of  a  hotel,  tavern,  or  inn,  to  furnish  meals  for  that  class  of  persons.  If 
they  obtained  a  meal  of  oysters,  pie,  cake  and  cheese,  at  the  eating  saloon,  it 
was  serving  to  them  one  of  the  purposes  of  a  hotel,  tavern  or  inn.  The  language 
of  the  condition  is  very  comprehensive,  and  was  intended  to  cover  every  cnse 
which  would  tend  to  withdraw  custom  from  the  Trotter  House.  It  forbids  any 
use  of  the  Bliss  Hotel  property  which  would  have  such  a  tendency.  A  valuable 
consideration  was  paid  for  the  conditional  deed ;  and  the  condition  should  be 
fairly  and  reasonably  construed  to  effectuate  the  intention  of  the  parties  to  it, 
which  was  to  inhibit  any  use  of  the  Bliss  Hotel  property,  which  would  infringe 
upon  the  purposes  for  which  the  orator  was  keeping'  the  Trotter  House,  one  of 
the  most  prominent  of  which  was  furnishing  meals  for  persons  who  were  tempo- 
rarily in  the  village.  We  do  not  think  that  the  proof  clearly  establishes  that 
Bagley  C.  Currier  made  such  use  of  the  barn  of  the  Bliss  Hotel  property  as  whs  a 
breach  of  the  condition.  Most  of  the  testimony  is  reconcilable  with  a  use  of  the 
barn  for  the  friends  and  acquaintances  of  said  Currier  to  hitch  their  teams  in  — 
such  a  use  as  any  private  person  makes  of  his  bam.  Nor  do  we  think  that  the 
keeping  of  his  sons-in-law  and  their  wives  and  children  by  Jonathan  H.  Robinson, 
on  the  premises,  was  a  breach  of  the  condition.  These  sons-in-law  and  their 
wives  and  children  were  not  boarders  in  the  ordinary  meaning  of  that  word,  but 
a  part  of  the  family.  They  contributed,  as  they  felt  disposed,  to  the  support  of 
the  family,  but  did  not  regard  themselves,  nor  did  Mr.  Robinson  and  his  wife  regard 
them,  as  boarders.  Mr.  Williams'  occupation  of  the  barn  for  keeping  his  own 
horses,  and  horses  that  he  was  training,  was  not  an  infringement  of  the  condition 
in  regard  to  livery  or  Jivery-stabling. 
I.  But  admitting  these  facts  the  defendants  contend  that  the  orator  has  no 
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right  to  recover  for  any  breaches  while  Witt  &  Fabyan  were  keeping  the  Trotter 
House,  nor  since  the  orator  sold  in  1867.  They  contend  that  the  immunity 
secured  by  the  conditional  deed  was  a  privilege  or  appurtenance  of  the  Trotter 
House,  and  passed  by  the  purchaser  under  his  deed,  although  he  refused  to  buy 
the  same.  We  do  not  think  that  this  contention  can  be  sustained.  A  privilege 
or  appurtenance  to  a  grant  is  that  which  is  so  connected  with,  and  necessary  to, 
the  thing  granted,  that  without  it  the  grant  itself  would  not  have  full  effect, 
according  to  the  maxim,  Cuicunque  aliquis  quid  concedit  coneedere  videtur  et  in  sine 
quo  res  ipsa  esse  nan  potuit.  Examples  are  windows,  doors,  etc.,  of  a  building, 
though  temporarily  removed,  at  the  time  of  the  conveyance ;  a  right  of  way  over 
the  grantor's  land,  which  wholly  surrounds  the  land  conveyed;  a  visible,  plainly 
marked  v^ay  in  use  in  connection  with  the  premises  conveyed ;  or  a  stream  of 
water  running  to  and  supplying  the  premises  conveyed,  etc.  1  Wash.  II.  P.  622, 
623. 

The  inhibition,  upon  the  use  of  the  Bliss  Hotel  property  for  hotel  and  livery 
purposes,  was  not  necessary  to  the  reasonable  enjoyment  of  the  Trotter  House 
property  for  such  purposes.  It  was  not  necessarily,  nor  visibly  connected  with 
the  use  of  the  latter  for  such  purposes.  It  might  make  them  more  valuable,  but 
not  more  so  than  it  would  any  other  premises  properly  fitted  up  and  suitably 
located  in  the  village  of  Bradford.  The  inhibition  was  not  peculiar,  nor  neces- 
sary to  the  use  of  the  Trotter  House  property  for  such  purposes.  Although  Bliss 
owned  both  premises  at  the  time  he  conveyed  the  Trotter  House  property  to  the 
orator,  it  would  not  be  seriously  contended  that  that  conveyance  carried  with  it 
an  inhibition  upon  the  use  of  the  Bliss  hotel  property  for  hotel  and  livery  pur- 
poses. If  it  were  a  privilege  or  appurtenance  of  the  Trotter  Hdusc  property,  it 
would  p>ass  with  it  upon  a  conveyance  thereof.  The  conveyance  of  the  Bliss 
Hotel  property  was  a  conditional  grant  thereof  to  the  orator.  Adjacent  real  estate 
does  not  pass  as  appurtenant  to  the  estate  described  and  granted  in  the  convey- 
ance. 1  Wash.  R.  P.  623.  Moreover,  the  grant,  habendum,  and  condition  of  the 
deed  are  to  the  orator,  his  heirs,  executors,  administrators  and  assigns.  Neither 
principle,  nor  the  rules  of  construction,  which  are  but  formulae  to  ascertain  the 
mteution  of  the  parties,  will  allow  the  conditional  estate  created  by  the  deed  of 
the  Bliss  Hotel  property  to  pass  as  a  privilege  or  appurtenance  to  the  Trotter 
House  property. 

II.  The  defendants  also  contend  that,  admitting  the  breaches  of  the  condition, 
the  orator  can  only  recover  such  damages  as  he  can  show  that  he  has  personally 
sustained  in  the  business  of  hotel  and  livery-stable  keeping  by  reason  thereof. 
By  the  deed  the  orator  and  Bliss  made  a  breach  of  the  condition  of  the  deed,  the 
contingency  upon  which  the  grant  was  to  take  effect.  It  is  hardly  correct  to  say 
that  a  breach  of  the  condition  worked  a  forfeiture  of  the  Bliss  Hotel  property. 
Bliss  for  himself,  his  heirs,  executors,  administrators,  and  assigns,  by  the  deed 
solemnly  contracted  with  the  orator,  his  heirs,  etc.,  that  upon  a  breach  of  the  con- 
dition the  orator's  right  to  the  described  premises  should  become  absolute.  For 
this  grant  to  become  absolute  upon  the  happening  of  the  contingency  named  in 
the  condition,  the  orator  paid  a  large  consideration.  It  would  effectuate  the 
intention  of  neither  party  to  the  deed,  to  hold  that  the  orator  ^jould  only  recover 
such  damages  as  he  could  show  that  he  had  suffered  by  breaches  of  the  condition. 
It  would  in  effect  be  making  a  contract  for  the  parties  thereto,  rather  than  enforc- 
ing the  one  they  have  made.  It  is  a  case  where  tne  parties  to  the  contract  have  by  a 
solemn  instrument  declared  what  the  effect  of  a  breach  thereof  shall  be.  They 
have  for  themselves  determined  what  the  orator,  his  heirs,  etc.,  shall  recover  for 
such  breaches.  They  have  thereby  liquidated  the  damages  for  such  breaches.  While 
it  is  true  that  forfeitures,  as  such,  are  odious,  both  at  law  and  in  equity,  and  are 
never  declared  and  enforced  in  equity ;  and  while  there  is  much  learning  and  many 
distinctions  as  to  when  a  sum  agreed  upon  as  damages  for  the  breach  of  a  contract 
by  the  partie.4  thereto  shall  be  treated  as  a  penalty  or  security  for  the  payment  of 
the  damages  occasioned  by  such  breach,  and  when  as  liquidated  damages;  and 
while  the  decisions  upon  the  subject  may  not  all  be  capable  of  being  harmonized, 
it  is  now  well  settled  that  the  intention  of  the  parties,  when  ascertained,  is  to 
controL     It  is  justly  held  that  where  the  sum  named  in  the  obligation  as  the 
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measure  of  damages  for  a  breach  is  unreasonably  large;  or  where  it  is  agreed 
upon  to  cover  usurious  interest;  or  where  it  is  evidently  security  for  the  payment 
of  a  smaller  sum,  that  the  sum  named  in  the  obligation  will  be  treated  as  a  penalty. 
But  where  neither  of  the  foregoing  is  apparent  from  the  contract  viewed  in  the 
light  of  surrounding  circumstances,  where  the  party  may  elect  to  do  or  not  do  as 
contracted  and  in  default  to  pay  a  certain  sum,  and  especially  where  the  damages 
occasioned  by  the  breach  are  difficult  of  ascertainment,  and  the  rules  for  measur- 
ing them  are  unceitain,  or  of  difficult  application,  it  will  be  held  that  the  dam- 
ages agreed  upon  are  liquidated.  Wood's  Mayne  on  Dam.  chap.  8,  pp.  198-218;  3 
Sedg.  Dam.  200-264;  29  Moak's  Eng.  Rep.  206-211;  Williams  y,  Vance,  80  Am. 
Bep.  26,  and  note  reviewing  cases  on  this  subject. 

It  has  rarely  been  held  that,  in  a  contract  by  which  a  party  has  agreed  to  refrain 
from  exercisiug  a  particular  trade  or  profession  within  a  named  locality,  and 
agreed  upon  the  sum  to  be  paid  if  he  breaks  his  agreement,  that  the  sum  thus 
agreed  upou  has  been  held  other  than  liquidated  damages.  In  addition  to  the 
authorities  last  cited,  see,  also,  Barry  v.  MarriSy  49  Vt.  892 ;  Butler  v.  Burleson^  16 
id.  176;  Dahin  y.  Williams,  17  Weud.  447;  cases  cited  in  note  8,  §  170,  Wood's 
Mayne  on  Dam. ;  Williams  v.  Dahin,  22  Wend.  201 ;  Leary  v.  LaJUn,  101  Mass.  884 ; 
Pierce  Y.  Fuller,  8  id.  228;  Gushing  v.  Drew,  97  id.  445;  Saint&rY.  Furguson,  62  E. 
C.  L.  716  <  Galsworthy  v.  Strutt,  1  Exch.  669. 

One  of  the  principal  reasons  for  so  holding  is,  that  there  is  no  definite  measure 
for  the  damages  occasioned  by  the  breach  of  such  a  contract,  and  they  are  very 
difficult  of  proof.  The  case  at  bar  well  illustrates  the  difficulty.  There  was 
another  hotel  in  Bradford  besides  the  Trotter  House.  How  could  the  orator  prove 
that  the  parties  boarded  by  Kennedy,  or  fed  at  Beard's  eating  saloon  would  have 
been  patrons  of  the  Trotter  House,  except  for  such  boarding  or  such  feeding  ? 
and  if  they  would  have  been  such  patrons,  how  much  would  have  been  the 
profits  f  They  might  have  patronized  the  other  hotel  or  another  boarding-house. 
While  it  is  thus  difficult  to  prove  the  actual  damages  sustained  by  the  breaches 
shown,  all  the  evidence  is  to  the  effect  that  two  equally  well-kept  and  commodious 
hotels  on  the  two  properties  would  render  both  properties  valueless  as  hotels. 
The  profits  to  be  derived  from  the  custom  obtainable  by  each  would  no  more  than 
pay  running  expenses,  while  if  all  the  custom  is  given  to  one  of  them  the  profits 
are  fairly  remunerative.  Neither  is  it  reasonable  to  hold  that  the  orator  would 
pay  Bliss  $2,500  for  his  agreement  to  hold  the  Bliss  Hotel  property  free  from  such 
uses,  under  an  agreement  expressed  or  implied,  that  he  was  to  keep  watch  for 
breaches  of  the  agreement,  and  that  an  action  arose  for  the  recovery  of  a  shilling's 
profit  for  every  meal  of  victuals  Bliss  thereafter  sold  to  a  traveler  on  the  inhibited 
premises.  Besides  such  holding  and  such  construction  would  in  effect  nullify  the 
deed  of  the  Bliss  Hotel  property.  If  the  orator  had  not  purchased  the  Trotter 
House  property,  and  had  not  in  it,  nor  in  any  other  premises  in  Bradford,  gone 
into  the  hotel  business,  he  might  lawfully  have  entered  into  the  contract  with 
Bliss,  that  he  did,  in  regard  to  the  use  to  which  the  Bliss  Hotel  property  should 
thereafter  be  put,  and  in  regard  to  the  results  that  should  follow  the  breach  of 
the  contract.  He  might  have  had  various  reasons  for  desiring  such  inhibition, — 
such  as  a  private  residence  near  by,  or  land  on  which  he  desired  to  have  private 
residences  erected.  We  think  that  it  is  quite  clear  upon  authority  and  principle, 
that  if  Bliss  himself  had,  soon  after  his  deed  of  the  Bliss  Hotel  property,  violated 
the  conditions  of  the  deed,  it  would  have  been  the  duty  of  this  court  to  enforce 
the  deed,  or  to  turn  the  orator  over  to  an  action  at  law,  to  recover  possession  of 
the  premises. 

III.  But  since  making  the  deed  the  Bliss  Hotel  property  has  been  divided  by 
various  conveyances,  and  has  by  some  of  the  grantees  been  greatly  improved  by 
the  erection  of  valuable  buildings  ;  and  several  of  these  grantees  have  carefully 
kept  and  used  the  premises  owned  and  occupied  by  them  free  from  the  inhibited 
uses.  The  orator,  too,  has  sold  the  Trotter  House  property,  and  gone  out  of 
the  hotel  business.  Under  these  circumstances,  inasmuch  as  the  orator  has  come 
into  a  court  of  equity,  thereby  offering  to  do  equity,  we  think  it  would  be  inequit- 
able not  to  relieve  the  hotel  owners  of  those  portions  of  the  Bliss  Hotel  property, 
who  are  innocent  of  any  breach  of  the  condition  of  the  deed,  from  an  entire  loss 
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of  the  improTemcnts  and  enhanced  value  of  the  property.  Bat  the  damages  being 
liquidated  between  the  parties  to  that  deed^  only  one  recovery  can  be  had  for  a 
breach  of  the  conditions  of  the  deed.  Hence  the  orator  should  be,  at  least,  made 
whole  in  relieving  the  defendants  from  a  full  enforcement  of  the  deed.  We  think 
the  orator  will  be  made  whole  by  the  payment  of  the  sum  be  paid  for  the  deed  — 
$2,500  —  and  interest  since  he  demanded  the  premises  at  the  time  he  brought 
this  bill.  Although  the  first  breaches  were  of  a  much  earlier  date,  and ,  continued 
to  the  time  of  the  demand,  they  were  of  such  a  nature  that  they  could  be  waived, 
or  not  insisted  upon  by  the  orator.  We  treat  this  failure  to  make  a  demand  earlier 
an  election  by  him  not  to  insist  earlier  upon  an  enforcement  of  his  rights  under 
the  deed.  Generally  in  such  a  case  the  sum  in  equity  to  be  recovered  to  com- 
pensate for  the  non-enforcement  of  the  deed  would  be  the  value  of  the  premises 
without  the  improvements  put  on  by  innocent  parties.  It  would  be  somewhat 
difficult  to  fix  upon  such  value  in  the  present  case,  and  the  sum  paid  by  him  for 
the  deed  with  interest  under  the  circumstances  fairly  compensates  tlie  orator,  and  is 
very  nearly  the  unimproved  value  of  the  premises  at  the  time  of  the  demand.  The 
decree  of  the  court  of  chancery  is  reversed  and  the  cause  remanded  witii  a  man- 
date to  render  a  decree,  that,  to  be  relieved  from  the  deed  of  January  1,  1855, 
the  defendants  pay  to  the  orator  within  such  time  as  shall  be  determined  by  the 
court  of  chancery,  $2,500,  with  interest  since  May  28,  1872,  and  costs;  and  on 
their  failure  to  make  payment,  the  defendahts  to  be  foreclosed  of  all  equities  in 
said  premises. 


Stewart  v,  Flhtt. 
October,  1884. 

Pliadino  —  Guardian  —  Failure  to  allbgb  Ward's  Titlb, 

The  orator,  as  a  g^uardian,  broasbt  his  bill  to  set  aside  a  warranty  deed  executed  by  bis 
insane  ward,  and  failed  to  property  allege  the  ward's  title;  but  the  court  thought  it  fairly 
inferable  from  the  whole  bill  that  she  had  some  title,  and  held  the  defect  to  be  one  of  form 
'and  overruled  a  general  demurrer  to  the  bill. 
Pbacticb— Dbmubrbr  Ovbbrulbd. 

When  a  demurrer  is  overruled,  it  is  discretionary  with  the  court  to  remand  the  case  for 
trial,  or  for  final  decree ;  but  it  will  not  remand  for  final  decree  without  exceptional  cir- 
cumstances. 

Bill  in  chancery.  Heard  on  demurrer,  February  term,  1888,  Orleans  county. 
Rbdfibld,  Chancellor,  overruled  the  demurrer.  The  bill  was  brouc^ht  by  the 
orator,  as  guardian  of  one  Emily  Clark,  to  have  her  deed  of  certain  lands  set  aside. 
It  was  alleged  that  said  Emily  was  insane  at  the  time  of  the  conveyance. 

Edwards^  Dickerman  &  Toung^  for  orator.      Crane  dt  Alfred^  for  defendants. 

RowELL,  J.  The  point  of  defendants  contention  is,  that  the  bill  is  defective 
in  substance,  for  that  it  shows  that  the  land  described  in  said  supposed  deed  is 
not  the  land  alleged  to  have  been  left  to  the  intestate  at  the  death  of  her  hus- 
band, and  does  not  allege  that  at  the  time  of  the  execution  of  said  deed  she  had 
title  to  the  land  therein  described,  or  to  any  other  land.  It  is  true  that  the  bill 
in  this  respect  is  very  loosely  and  inartificially  drawn,  and  if  title  must  be  alleged, 
lacks  the  requisite  degree  of  legal  certainty.  But  we  think  it  is  fairly  inferable 
from  the  whole  bill  that  the  land  described  in  the  deed  is  the  same  land  alleged 
to  have  been  left  to  the  intestate,  and  that  she  had  some  title  thereto  at  the  time 
in  question,  and  that  the  defect  consists  in  not  setting  out  that  title  with  suffi- 
cient certainty,  and  so  is  one  of  form  rather  than  of  substance.  This  being  so, 
and  the  defect  not  being  assigned  as  a  cause  of  demurrer,  it  cannot  be  noticed, 
and  the  demurrer  was  properly  overruled. 

In  the  event  of  thus  holding,  we  are  asked  to  remand  the  cause  for  final  decree 
against  the  defendant,  on  the  strength  of  Bailey  v.  Holden,  50  Vt.  14.  It  was 
formerly  the  practice  in  all  cases  in  which  a  demurrer  to  the  bill  was  overruled 
to  remand  the  case  if  the  defendant  asked  it,  to  be  proceeded  with  in  the  court 
of  chancery  in  due  course.  But  for  many  years  the  practice  has  been  to  regard 
it  as  discretionary  with  the  court  whether  to  thus  remand,  or  to  remand  for  final 
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decree ;  but  to  induce  the  court  to  remand  for  final  decree,  and  thus  deprive  the 
defendant  of  a  trial  on  the  merits,  if  he  desires  it,  the  case  must  be  peculiar  and 
exceptional  in  its  circumstances,  which  this  case  is  not. 
Decree  affirmed  and  cause  remanded,  with  leave  to  defendants  to  answer. 


Dablikod.  CuTTma. 

October,  1884. 

SoiRB  Facias  — Bail — Copibs  of  Appeal—  Evidxmcb  —  Practicb. 

Id  scire facioB  against  bail  on  mesne  process,  with  a  plea  of  nul  Hel  record,  copies  of  ap- 
peal are  record  evidence  of  the  proceedings  and  judgments  shown  thereby. 

Such  copies,  when  the  officers  return  is  incor|>orated  into  them,  attested,  and  shows 
that  the  defendants  became  bail,  wt  prima  facie  evidence  of  that  fact.  The  defendants  bj 
going  on  with  the  case,  without  raising  the  question,  admitted,  by  implication,  that  thej 
were  the  persons  returned  bj  the  officer  as  bail. 

A  certified  copy  of  the  record  and  oris^nal  writ  were  not  admissible  for  the  defendants, 
as  they  showed  nothing  amounting  to  a  discharge  of  bail.  An  exaneretur  shoOld  have  been 
entered. 

The  failure  of  an  officer  to  deUver  a  bailpiece  will  not  discharge  the  bail. 

The  defendants  in  the  court  below  claimed  that  there  was  a  variance  between  the 
amount  of  the  judgment  offered  in  evidence  and  the  judgment  described. 

Held,  that  they  could  not  under  such  an  objection  raise  the  point  that  the  execution 
issued  for  too  large  a  sum.  The  court  affirm  the  judgment  below,  deducting  the  amount 
of  error. 

Scire  f ados  against  bail  on  meme  process.  Plea,  nul  iid  record,  with  notice. 
Trial  by  jury,  September  term,  1883,  Essex  county.     Judgment  for  the  plaintiff. 

The  original  action  was  brought  by  the  present  plaintiff  before  a  justice  of  the 
peace  against  one  Woodward.  It  was  trover  for  the  conversion  of  sheep.  See 
Darling  v.   Woodwardj  64  Vt.  101.  ' 

The  present  proceeding  is  against  Woodward's  bail.  The  copy  of  appeal  ob- 
jected to  as  evidence  by  the  defendant's,  was  the  copy  of  appeal  from  the  justice 
court  to  the  county  court  in  the  original  suit.  That  suit  was  also  appealed  to  the 
supreme  court;  and  at  the  general  term,  1881,  judgment  was  rendered  for  the 
plaintiff  to  recover  the  sum  of  "  $165.08,  with  interest  since  October  1,  1876,  and 
costs."  The  scire  facias  was  dated  March  6,  1882,  and  was  brought  to  the  county 
court.  The  declaration  alleged  that  tlie  judgment  rendered  in  the  supreme 
court  was  for  the  sum  of  $216.98.  The  defendants  offered  in  evidence  a  certified 
copy  of  the  justice  record  in  the  original  case,  which  was  excluded  by  the  court. 
This  copy  contained  the  following:  **  At  the  opening  of  the  court,  February  5, 
1877,  Nathaniel  Cutting  came  in  with  defendant,  H.  C.  Woodward,  and  nTade  a 
surrender  of  said  Woodward  in  the  following  language :  *  Here  is  your  man ; — ^we 
won't  be  bail  any  longer.'*'  This  did  not  appear  in  the  original  record,  and  was 
not  in  the  plaintiff's  copy.  The  court  found  from  other  evidence,  that,  "after 
the  judgment  in  the  supreme  court,  and  about  the  time  this  suit  was  brought, 
the  justice  made  the  adaenda  to  his  record,  or  minutes,  in  regard  to  the  surren- 
der by  Cutting  of  Woodward." 

Nichols  dh  Dunnett^  for  plaintiff.     BcUes  d  May,  for  defendant. 

EowELL,  J.  It  is  objected  that  the  copies  of  appeal  were  not  admissible  under 
the  plea  of  nul  Ud  record,  and  contended  that  Murdoch  v.  Hicks^  50  Vt.  688,  so 
holds.  But  the  holding  there  was,  not  that  copies  of  appeal  are  not  evidence, 
but  that  the  copies  offered  did  not  show  a  record  of  the  recognizance,  but  only  a 
minute  of  recognizance  from  which  the  justice  might  have  made  a  record  iu  due 
form,  and  that  a  mere  minute  of  recognizance  is  not  a  record  of  recognizance  that 
can  be  declared  on  as  such,  or  that  can  be  given  in  evidence  under  the  plea  of 
nul  tiel  record.  This  was  no  new  holding,  for  the  same  thing  was  held  in  Brack- 
ett  V.  McLerany  28  Vt.  90.  We  think  it  clear  that  copies  of  appeal,  when  properly 
made  and  certified,  are  competent  record  evidence  of  the  proceedings  and  judg- 
ments properly  shown  thereby.  The  statute  requires  the  appellant  to  procure 
and  enter  in  the  appellate  court,  attested  copies  of  the  original  wrR,  process, 
record  of  judgment,  and  the  evidence  filed  in  the  court  from  which  the  appeal 
was  allowed;  and  the  entry  of  such  copies  is  necessary  in  order  to  give  the  appel- 
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late  court  jurisdiction.  Ooodenow  v.  Staffwrd^  37  Vt.  487.  A  compliance  with 
this  statute  furnishes  to  the  appellate  court,  an  attested  copy  of  the  proceedings 
and  record  below,  which  is  just  as  competent  evidence  in  tlie  appellate  court  of 
such  proceedings  and  judgment  as  any  other  copy  of  the  justice's  record  could  be. 

But  it  is  further  objected,  that  though  the  copies  of  appeal  were  properly 
admitted,  yet  they  did  not  show  that  defendants  became  bail  as  alleged ;  that 
this  could  not  be  shown  by  the  officer's  return,  but  only  by  producing  the  orig- 
inal writ  itself,  with  their  names  indorsed  thereon.  It  was  the  duty  of  the  officer 
to  return  the  original  writ  with  his  doings  thereon,  and  if  he  took  bail,  to  say  so, 
and  his  return  was  prima  fade  evidence  against  the  bail  of  all  he  was  bound  to 
return ;  and  although  the  return  may  not  have  been  a  necessary,  nor  even  a  proper 
part  of  the  record,  yet,  when  incorporated  into  the  copies  of  appeal  and  attested, 
as  here,  such  copies  were  proper  proof  of  it,  on  the  authority  of  Mattocks  v.  Bd- 
lamy^  d  Vt.  468,  where  it  is  said  to  have  been  the  uniform  practice  in  this  State 
to  admit,  and  even  prefer  attested  copies,  not  only  of  records,  technically  so 
called,  but  of  all  papers,  files,  rolls,  etc.,  legally  deposited  in  the  clerk's  office  and 
there  required  to  remain. 

As  to  the  objection  that  defendants  were  not  shown  to  be  the  same  persons 
whom  the  officer  returned  as  having  become  bail,  it  is  sufficient  to  say,  that  if 
this  point  could  have  been  well  taken  when  plaintiff  rested,  it  was  vitiated  when 
defendants  went  on  with  their  case  and  admitted,  by  implication  at  least,  that 
they  were  the  persons. 

The  objection  that  there  was  a  variance  between  the  amount  of  the  judgment 
offered  in  evidence  and  the  judgment  described  in  the  declaration  went  only  to 
its  admissibility  as  evidence  under  the  declaration,  and  not  at  all  to  the  point 
that  the  execution  issued  for  too  large  a  sum,  and  was  therefore  void  and  the 
bail  discharged,  as  now  claimed.  It  does  not  appear  that  that  question  was  raised 
below  in  any  way.  The  objection  was,  as  stated  in  the  exceptions,  "  to  the  amount 
named  in  said  judgment,"  and  that  **  there  was  a  variance  between  that  and  the 
declaration ; "  but  it  is  not  otherwise  stated  whereih  it  was  Claimed  the  variance 
consisted.  The  judgment  as  rendered,  was  for  the  sum  of  $165.08  damages  and 
interest  thereon  since  October  1,\1876,  whereas  the  judgment  as  described  in  the 
declaration,  was  for  the  sum  of  $315.98  damages,  which  was  the  amount  of  said 
first-mentioned  sum  with  interest  thereon  from  said  date;  and  for  aught  that 
appears  this  may  have  been,  and  we  think  was,  the  ground  of  the  objection,  that 
A  a  judgment  for  a  sum  certain  with  interest  thereon  is  improperly  described  or 
^  declared  upon  as  a  judgment  for  a  sum  certain,  larger  by  the  amount  of  such 
interest. 

It  has  been  argued  that  the  clerk's  minute  on  the  execution  of  the  fact  and 
time  of  its  return  to  his  office  is  not  competent  proof  thereof;  but  no  such  ques- 
tion is  raised  by  the  exceptions,  and  hence  is  not  considered. 

There  was  no  error  in  excluding  the  certified  copy  of  record  and  the  original 
writ  offered  by  the  defendants,  for  they  showed  notliing  amounting  to  a  discharge 
nf  the  defendants  as  bail.  The  principal  was  not  taken  into  custody,  and  the 
court  took  no  notice  whatever  of  the  attempted  surrender,  not  even  to  make  a 
minute  of  it,  much  less  to  enter  an  exoiieretur.  It  is  plain  that  what  we  have 
here  cannot  discharge  bail.  In  WlUiams  v.  WilliamSj  1  Salk.  98,  plaintiff  sued 
defendant  in  three  actions,  and  defendant  put  in  three  bails,  the  plaintiff  recov- 
ered in  all.  Defendant  rendered  himself,  and  one  of  the  bail  entered  an  exoneretur 
on  the  bailpiece,  but  the  rest  did  not ;  and  it  was  held  that  the  rendering  was  a 
discharge  tn  posse  as  to  all  but  not  complete  and  actual  as  to  all  till  exoneretur  en- 
tered upon  all.  See,  also.  Blood  v.  MorriUy  17  Vt.  698;  Humphrey  v.  J^asson^  26  " 
id.  760. 

When  a  surety  indorses  a  writ  of  attachment  as  bail,  the  statute  makes  it  the 
duty  of  the  officer  to  deliver  out  a  bailpiece.  But  this  is  a  matter  between  the 
surety  and  the  officer,  and  the  surety  must  see  to  it  that  he  has  a  bailpiece  if  he 
desires  one,  and  its  non-delivery  will  not  discharge  him.  The  indorsement  of  the 
process  is,  in  effect,  the  recognizance  of  bail,  and  goes  into  court,  and  constitutes 
the  ground  of  liability;  while  the  bailpiece  goes  into  the  hands  of  the  surety, 
and  18  merely  evidence  of  the  obligation  he  has  assumed,  whereby  he  is  enabled 
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to  obtain  a  warrant  for  the  arrest  of  his  principal.  Bail  thus  given  answers  the 
purposes  of  bail  below  and  bail  above  at  common  law,  though  the  obligation  it 
imposes  is  substantially  like  that  imposed  by  a  recognizance  of  bail  hj  bill  in  the 
king's  bench  when  taken  before  judgment.     1  Tidd,  250. 

It  has  been  made  to  appear  and  is  conceded,  that  by  mistake,  the  judgment  in 
the  original  action  was  entered  up  for  a  sum  too  large  in  damages  by  $84.40 ;  and 
we  are  asked  to  bring  forward  that  case,  and  correct  the  judgment.  To  do  this 
might,  perhaps,  embarrass  the  ^dre  facias^  and  so  we  accomplish  the  same  thing 
'  by  a  rule  in  this  case. 

Judgment  affirmed,  under  a  rule  that  the  plaintiff  deduct  therefrom  the  said 
sum  of  $84.40  as  of  the  date  of  the  original  judgment. 


Wells  t?.  Tuckbb. 
October,  1884. 

MOBTOAOB  —  Two    ON  SAMB  LaKD  —  RbDBMPTION  —  PaTMBXT  — PUBOHASB    OF  NOTB  —  HlTBBAKD 
—  WiTNBSS. 

When  one  purchases  land  incambered  with  two  mortgages,  each  on  an  undirided  half, 
and  assumes  and  agrees  to  pay  both  as  part  of  the  purchase-money,  he  cannot  redeem  the 
one  without  redeeming  the  other.  By  force  of  the  parchaser's  agreement,  as  to  him  and 
all  under  him,  the  two  mortgages  are  consolidated  into  one,  the  burden  of  each  resting  on 
the  whole ;  and  both  mast  be  redeemed. 

When  a  husband  is  made  a  party  defendant  with  others  in  a  bill  brought  by  his  wife  to 
redeem,  on  the  ground  that  she  has  a  homestead  right  in  the  premises,  he  is  not  a  compe- 
tent witness  for  her. 

Bill  to  redeem.  March  term,  1884,  Washington  county.  Chancellor  decreed 
that  the  bill  be  dismissed. 

The  oratrix,  Eleanor  C.  Wells,  was  the  wife  of  the  defendant  Henry  C.  Wells, 
and  Susan  L.  Wells  was  his  mother.  It  appeared  from  the  report,  that  the  defend- 
ant C.  W.  Tucker,  in  1874,  conveyed  a  farm,  subject  to  two  mortgages,  to  the 
defendant  H.  0.  Wells.  Said  Tucker  gave  one  ^f  said  mortgages  on  an  undivided 
half  of  said  farm  to  his  mother,  Elvira  D.  Tucker,  to  secure  to  her  a  life  support^ 
and  also  three  $500  notes ;  and  at  the  same  time  executed  the  other  mortgage  on 
the  other  undivided  half  of  said  farm  to  his  two  sisters  —  Ann  Qenet  Lane  and 
Carrie  L.  Tucker  —  to  secure  $2,500.  H.  C.  Wells  went  into  possession  of  the  farm 
soon  after  it  was  deeded  to  him,  and,  as  part  of  the  consideration,  he  paid  Elvira 
D.  $1,500  in  full  dischar^  of  her  life  support  so  secured.  The  notes  were  payable 
**on  or  before"  certain  dates  at  the  option  of  £he  maker.  Wells,  by  reason  of 
the  depreciation  in  real  estate,  had  determined  to  pay  only  one  of  the  two  mortgages ; 
namely,  the  one  securing  the  life  support. 

The  defendant  H.  C.  Wells  was  **  offered  as  a  witness  generally**  to  prove  the 
allegations  in  the  bill,  both  for  his  wife  and  mother. 

ShuTtleff  <fb  Lampaauj  for  oratrix.    J.  A.  <k  Oeo,  W.  Wing,  for  defendants. 

RowELL,  J.  On  the  facts  found  by  the  master,  and  on  the  authority  of  Collins 
V.  Adams'  Executory  58  Yt.  488,  it  is  considered  that  the  transaction  touching  the 
$500  note  held  by  the  oratrix,  Susan  L.  Wells,  amounted  to  a  payment  of  said  note 
by  the  defendant  Wells,  and  not  to  a  purchase  thereof  by  the  said  oratrix.  This 
leaves  the  said  oratrix  to  stand  for  a  right  to  redeem  on  her  deed  from  the  said 
defendant  of  May  1,  1881. 

As  to  the  oratrix,  Eleanor  E.  Wells,  she  stands  on  her  inchoate  right  of  home- 
stead in  the  premises ;  and  it  is  not  denied  but  that  this  ^ves  her  a  right  to  redeem. 
But  the  question  is,  may  they  redeem  one  mortgage  without  redeeming  both? 

By  accepting  the  deed  from  Tucker  and  wife,  and  going  into  possession  under 
it,  Wells  assumed  and  ac^eed  to  pay  both  mortgages  as  a  part  of  the  purchase- 
money,  and  to  save  Tucker  harmless  and  indemnified  therefrom.  As  between 
Tucker  and  Wells,  Wells  thereby  became  primarily  liable  for  the  payment  of  said 
mortgages,  and  Tucker  became  his  surety  therefor,  and  the  land  became  the 
primary  fund  out  of  which  payment  was  to  be  made.  It  is  clear.  Wells  failing  to 
pay  as  he  agreed,  that  Tucker  could  pay  and  be  subrogated  in  equity  to  th/       rt- 
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gage  security.  But  this  is  Dot  the  only  effect  of  Wells'  agreement.  By  it  the  two 
mortgages  were  consolidated  and  made  one  as  to  Wells,  and  all  persons  claiming 
under  him,  and  the  burden  of  each  was  annexed  to,  and  made  to  rest  upon,  the 
whole  land ;.  and  this,  not  because  the  lien  of  each  was  thereby  actually  extended 
over  the  whole  land,  but  because  of  the  contract  itself,  which  equity  takes  cog- 
nizance of,  and  will  enforce  in  favor  of  Tucker  as  against  Wells  and  all  persons 
standing  in  his  stead. 

The  case  of  Welch  v.  Beers,  8  Allen,  151,  is  full  authority  for  this  view,  and 
was  thus:  Prescott  held  a  mortgage  for  $500  on  a  whole  tract  of  land,  and  bad 
taken  possession  to  foreclose.  After  the  making  of  said  mortgas^e,  the  mortgagor 
conveyed  a  part  of  the  tract,  with  an  agreement  recited  in  the  deed  that  the 
grantee  assumed  and  was  to  pay  the  whole  of  said  mortgage  as  a  part  of  the 
purchase-money.  Afterward  the  mortgagor  jconveyed  the  remainder  of  the  tract 
to  the  plaintiff  in  fee,  not  covenanting  against  said  mortgage,  but  with  an 
express  understanding  that  it  was  to  be  paid  in  full  by  the  prior  purchaser. 
Prescott  subsequently  took  a  new  mortgage  of  the  first  part  for  $1,200,  with  full 
knowledge  of  said  agreement  and  the  value  of  that  part  was  more  than  enough  to 
pay  the  $500  mortgage ;  Jield^  that  the  plaintiff^s  part  of  the  land  was  exempt  from 
said  last-mentioned  mortgage,  not  because  his  deed  of  wari*anty  left^he  whole 
burden  of  it  to  rest  upon  the  other  part,  but  because  said  agreement  expressly  an- 
nexed it  to  such  part  before  the  plamtiff  purchased. 

This  is  very  analogous  to  the  rule  in  equity,  that  when  land  subject  to  mortgage 
is  sold  by  the  mortgagor  in  separate  parcels  to  different  purchasers  without  an 
asscmiption  by  them  of  any  part  of  the  mortgage  debt,  and  the  deeds  are  duly 
recorded,  or  actual  notice  is  had  of  the  state  of  the  title  and  the  subsisting 
equities,  the  purchasers,  as  between  themselves,  are  charged  and  must  contribute 
in  the  inverse  order  of  the  time  of  their  purchases. 

This  rule  rests  upon  the  ground  that  when  a  mortgagor  sells  a  part  of  the  mort- 
gaged premises  without  reference  to  the  incumbrance,  it  is  right  as  between  him 
and  the  purchaser  that  the  part  still  held  by  him  should  be  first  applied  to  the 
payment  of  the  debt,  and  so  equity  charges  it  with  such  payment.  But  this  is 
not,  as  said  in  WelcJi  v.  Beers,  because  a  deed  of  warranty  of  part,  of  itself, 
directly  creates  a  lien  on  the  remainder  for  the  whole  amount  of  the  mortgage, 
but  because  equity  recognizes  the  mortgagor's  contract  as  binding  on  subsequent 
purchasers  who  take  with  notice  thereof. 

Bo  here,  it  is  right,  as  between  Tucker  and  Wells,  that  Wells  should  pay  both 
mortgages  before  holding  any  part  of  the  farm  free  from  either;  and  a  court  of 
equity  would  not  aid  him  as  against  Tucker,  to  redeem  one  of  them  only,  and 
thus  enable  him  to  hold  an  undivided  half  of  the  farm  free  from  both,  for  this 
would  be  contrary  to  the  spirit  of  his  agreement,  and  he  who  seeks  equity  must 
do  equity.  And  the  complainants  have  no  better  right  than  Wells  himself  had, 
for  they  sit  in  his  seat. 

There  is  no  other  question  in  the  case  material  to  be  considered,  unless  it  be 
whether  Wells  was  a  competent  witness :  and  we  think  he  was  not.  As  between 
him  and  his  wife,  she  is  tne  substantial  party,  and  in  testifying,  he  would  testify 
for  her  and  not  for  himself.  The  law  of  the  subject  is  fully  considered  in 
Simkim  v.  Eddie,  56  Vt.  612. 

Decree  afi&rmed  and  case  remanded. 


NoTBs  V,  Phillips. 
October,  1884. 
PaoBATB  CouBT — DISPUTED  Glaims  —  Rbfbrbncb — Plbadino — AcfTioK  OF  Dbbt. 

The  probate  ooart  is  not  restricted  to  bdy  particalar  class  of  '*  disputed  claims "  in 
ordering  a  reference  under  the  statute  —  R.  L.,  9  2148  ;  and,  after  the  parties  bare  con- 
sented m  writing  to  the  reference,  the  court  can  appoint  whom  it  pleases  as  referee. 
Such  a  reference  is  not  an  arbitration  proper ;  and  no  formal  submission  is  required. 
The  decree  of  the  probate  court  in  sucn  a  case  on  the  referee's  report,  unappeaied  from, 
maj  be  the  basis  of  an  action  of  debt. 

Df^t  on  a  decree  of  the  probate  court.     Heard  on  special  demurrer  to  the  dec- 
larat^*^   /September  term,  1883,  Orleans  county.     Demurrer  sustained. 
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The  declaration  alleged,  that  the  matters  of  difference  submitted  were  "  in  rela- 
tion to  the  purchase,  conreyance,  and  possession  of  a  certain  parcel  of  real  estate ; " 
that  the  court  accepted  the  referee's  ^eport ;  and  ordered  the  defendant  to  pay  to 
the  plaintiff  the  sum  of  $187.25  as  dt  ^  -es,  and  as  costs  of  the  reference,  $100.64; 
and  that  the  *'  plaintiff  says  that  the  said  defendant  has  not  paid  said  sum  to  bim, 
tiiough  requested  so  to  do,  nor  any  part  of  the  heretofore  mentioned  sums; 
whereby  an  action  hath  accrued  to  the  said  plaintiff,  to  have  and  recover,  etc. 

The  special  demurrer  set  out  the  submission,  a  part  of  which  was  as  follows: 
^^Said  Noyes  of  the  first  part,  claiming  that  the  said  persons  named  of  the 
second  part  are  unlawfully  possessed  of  certain  property  belonging  to  said 
Blanchard's  estate,  consisting  oi  real  estate,  notes,  accounts,  bank  stodc,*'  etc.  The 
parties  agreed  to  refer  "  said  controyersies  and  differences  to,"  etc. 

B,  F,  D.  Carpenter^  for  plaintiff.     Qrovt  dt  Miles,  for  defendant. 

PowsBS,  J.  We  think  counsel  have  on  both  sides  labored  under  a  misappre- 
hension respecting  the  scope  of  the  statute  under  which  the  proceedings  in  this 
case  were  had.  It  has  been  argued  upon  the  theory  that  Mr.  Crane  was  an  arbitra- 
tor, and  the  trial  before  him  an  arbitration  limited  by  the  terms  of  the  submission 
agreed  upon  by  the  parties.  The  declaration,  which  is  before  us  for  consideration 
upon  demurrer,  sets  forth  that  the  trial  before  Mr.  Crane  was  had  pursuant  to 
section  2148,  R.  L.,  which  reads  :  **  When  there  is  a  disputed  claim  between  an 
'dxecutor  or  administrator  in  behalf  of  the  estate  he  represents,  and  another  person, 
it  may,  with  the  consent  of  the  parties  in  writing,  be  referred,  under  an  order  of 
the  probate  court,"  etc.  The  referee's  authority  comes  from  the  court,  and  the 
court's  authority  to  refer  is  given  by  the  statute,  provided  the  parties  consent  in 
writing. 

The  consent  in  writing  called  for  in  the  statute  does  not  contemplate  a  formal 
submission  to  an  arbitrator  ;  and  none  is  required  as  in  arbitration  proper.  It  is 
not  requisite  that  the  parties  mutually  choose  the  referee  ;  he  is  the  appointee  of 
the  court.  All  the  agency  of  the  parties  demanded,  is  that  they  consent  in  writ- 
ing to  this  mode  of  trial. 

In  this  view  of  the  statute,  it  is  apparent  that  many  of  the  questions  discussed 
in  argument,  touching  the  scope  of  the  submission  and  award,  are  unimportant 

The  submission  in  this  case  shows  the  consent  in  writing  of  the  parties  that 
the  court  might  refer  the  disputed  claim  to  Mr.  Thompson,  or,  in  an  alternative, 
to  Mr.  Crane.  The  court  issued  the  rule  to  Mr.  Crane ;  and  as  the  mode  of  trial 
and  not  the  selection  of  the  referee  is  the  only  matter  dependent  upon  the  con- 
sent of  the  parties,  the  court  might  appoint  whom  it  pleased. 

The  statute  does  not  restrict  the  court  to  any  particular  class  of  claims  in  mak- 
ing a  reference ; —  **  a  disputed  claim  "  is  the  wording  of  the  statute.  It  is  ap- 
parent that  a  great  variety  of  claims  for  and  against  estates  may  come  into  dis- 
pute ;  and  the  obvious  purpose  of  the  statute  is,  to  provide  a  cheap  and  speedy 
mode  of  trial  for  their  determination.  A  claim,  disallowed  by  commissioners, 
and  appealed  by  the  claimant,  if  the  appeal  has  not  been  entered  in  the  county 
court,  is  within  reach  of  this  reference.  The  declaration  in  this  case  avers  that 
the  *^  disputed  claim  "  related  ^^  to  the  purchase,  conveyance  and  possession  of  a 
certain  parcel  of  real  estate."  This  language  is  broad  enough  to  warrant  an  award 
for  the  purchase-money  of  such  real  estate. 

It  is  not  apparent  why  such  a  dispute  could  not  as  safely  and  properly  be  de- 
termined by  a  reference  as  any  other  matter.  The  intestate,  if  living,  and  the 
defendant  could  have  agreed  to  such  a  trial  without  question ;  and  as  in  this 
case  the  probate  court  is  to  determine  whether  the  reference  shall  be  made,  no 
harm  to  the  estate  or  persons  interested  in  it  is  probable. 

The  statute  requires  the  referee  to  return  his  award  to  the  probate  court ;  and 
when  accepted  by  that  court,  it  is  to  be  final  between  the  parties.  On  the  return 
of  the  award  to  that  court,  any  objections  to  its  acceptance  are  to  be  made  to  the 
court;  and  the  court  may  make  any  order  in  the  premises  necessary  to  protect  the 
parties,  as  was  held  in  Lathrop  v.  Hithcook,  88  Vt.  497 ;  but  its  order  accepting 
the  award  or  report,  once  made  and  unappealed  from,  is  a  final  decree  or  judg- 
ment upon  the  disputed  claim  in  question,  and  is  the  basis  of  an  action  of  debt 
on  a  judgment. 
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• 

It  was  held  in  Adams  v.  CampbeU^  4  Vt.  447,  that  the  omisBioii  of  the  debet  or 
detmet  in  the  declaration  in  cases  like  this  was  fatal  on  demurrer.  For  this  cause 
this  declaration  is  defective. 

The  judgment  of  the  county  court  wa^  correct ;  but  on  motion  the  same  is  pro 
fcrma  reversed,  and  the  case  remande^.  ,1th  leave  to  amend  on  the  usual  terms. 


OOLLSHDER  Co.    «.   MARSHAIiL. 
October,  1884. 

Conditional  Salb  —  Lbasb  —  Insolvbnct — Absionsb — Contract — Lbx  Loci. 

Property,  sold  ooDditioDillj  and  delivered,  without  a  legal  record  of  the  lien,  passes  to 
the  assiffnee  of  the  vendee  under  the  insolvent  law. 

A  contract,  by  which  a  vendee  of  billiard  tables  agrees  to  pay  in  monthly  installments 
in  one  year  the  entire  value  of  the  tables,  and  if  he  so  paicL  the  property  was  to  be  his, 
and  if  not,  the  vendor's,  is  a  conditional  sale,  and  not  a  lease.* 

When  one  here  orders  goods  from  a  party  iaJfew  York  on  certain  terms  as  to  payment, 
etc^  but  they  are  shipped,  oonsignea  to  the  vendor,  and  accepted  on  different  terms, — 

Hdd,  that  the  contract  was  made  in  this  State,  t 

Replevin  for  two  billiard  tables.  Trial  by  court,  June  term,  1888,  Addison 
county.    Judgment  for  the  defendant. 

The  plaintiff —  a  corporation — is  located  in  New  Tork  city.  On  the  16th  day 
of  December,  1881,  H.  A.  Rowe,  at  Troy,  N.  Y.,  ordered  the  tables  in  question 
by  two  written  orders.     The  writing  put  in  as  evidence  by  the  plaintiff,  and 

claimed  to  be  a  lease  and  contract  to  sell,  was  in  part  as  follows: " That 

the  said  party  of  the  first  part  hath  let,  and  by  these  presents  doth  let,  unto  the 
said  H.  A.  Rowe,  the  party  of  the  second  part,  one  maple  41-2x9  carom  bevel 
billiard  table,  one  maple  41-2x9  pocket  bilbard  table,  one  set  28-8  ivory  billiard 

balls, for  the  term  of  twelve  months  from  date,  and  for  the  sum  of 

$525,  to  be  paid  in  the  following  manner,  namely :  $100  in  cash,  and  the  balance 

in  eleven  payments, that  if  the  said  party  of  the  second  part  shall 

well  and  truly  keep  the  covenants  herein  made,  and  shall  make  no  default  in 
the  payment  of  the  aforesaid  installments,  as  the  same  shall  become  due  and 
payable,  and  this  lease  shall  not  be  determined  by  mutual  consent  sooner  or 
otherwise,  that  they,  the  said  party  of  the  first  part,  will  make,  execute  and  de- 
tiver  to  the  said  party  of  the  second  part  a  good  and  sufficient  bill  of  sale  for  said 
billiard  table,  the  consideration  whereof  shall  be  the  amount  of  the  above-named 
payments  received  for  the  said  term,  in  all  the  sum  of  $525.^* 

This  writing,  held  by  the  court  to  be  a  conditional  sale,  was  dated  January  4, 
1882,  and  provided  that,  if  there  was  default  in  payment  of  the  installments,  the 
plaintiff  could  take  possession  of  the  tables  and  hold  them  as  though  no  writing 
nad  been  made.  The  writing  was  executed  by  the  plaintiff  in  New  York,  and  by 
Rowe  in  Middlebury,  Vt,  R^Swe  was  adjudged  an  insolvent  debtor  July  81, 1882; 
and  the  defendant  was  assignee  of  his  estate.  When  the  defendant  was  appointed 
assignee  he  took  possession  of  the  tables ;  but  it  appeared  that  neither  he  nor  the 
creditors  knew  of  the  plaintiff^s  claim.  The  writing  was  never  recorded.  The 
exceptions  stated : 

**  Said  Rowe  also  testified,  that  the  contract  for  the  tables  was  made  in  Troy, 
N.  Y.,  and  the  lease  was  to  be  sent  to  him  at  Middlebury,  Vt.,  when  prepared, 
for  his  signature ;  that  ho  paid  $20  at  the  time  of  making  the  contract  at  Troy, 
N.  Y.,  and  agreed  to  pay  $100  more  upon  the  receipt  of  the  tables,  which  he 
ordered  shipped  to  Middlebury,  Vt. ;  that  subsequently  to  the  making  of  the  con- 
tracts the  plaintiff  sent  a  draft  of  $100  to  the  National  Bank  of  Middlebury  upon 
him  for  collection,  which  he  paid,  and  afterward  received  the  tables.  He  also 
executed  twelve  notes  to  the  plaintiff  for  the  balance  of  the  rents  expressed  in 
the  contract,  and  afterward  paid  three  of  said  notes  of  $35.50  each." 

The  other  facts  are  sufSciently  stated  in  the  opinion. 

*  See  94  Eng.  Rep.  59 ;  85  id.  619 ;  16  Abb.  N.  G.  888,  894,  noU, 
t  See  Bish.  on  Cont.,  %  719  €t  teq.;  24  Am.  Rep.  690;  88  id.  840. 
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A,  P.  Tu/pper  and  Lawrenfie  dh  Mddon,  for  plaintiff.  Stewart  dh  Wilds^  tot 
defendant. 

RowBLL,  J.  The  contract  in  question  was  a  conditional  sale  and  not  a  lease^ 
Whiteamb  v.  Woodworth  54  Vt.  544. 

Said  contract  was  a  Vermont  contract.  Rowers  orders  for  the  property  were 
given  through  plaintifE^s  agent  subject  to  plaintiff's  approval ;  but  instead  of  ap' 
proving  them  as  given,  pl^ntiff  shipped  the  property  to  Middlebury,  consigned 
to  itself,  and  sent  a  contract  to  Pinney  materially  different  from  that  called  for  by 
the  orders,  and  accompanied  it  with  a  draft  on  Rowe  for  $100  and  twelve  prom- 
issory notes  for  him  to  sign  and  an  order  on  the  station  agent  for  the  property, 
with  directions  to  deliver  the  property  to  Rowe  on  payment  by  him  of  the  draft 
and  execution  of  the  notes  and  the  contract.  Thus  a  new  contract  was  proposed 
to  Rowe,  and  Pinney  was  made  plaintiff's  agent  to  complete  it  with  Rowe  here  in 
Vermont,  as  he  did,  and  until  thus  completed,  it  was  inoperative  as  a  mutual  agree- 
ment. 

The  next  question  is,  did  the  defendant  as  assignee  in  insolvency  of  Rowe  acquire 
title  to  this  property  as  against  the  plaintiff  ?  To  solve  this  question,  we  must 
determine  what  force  our  Insolvency  Act  gives  to  assignments  tnereunder. 

Under  the  National  Bankrupt  Act,  in  cases  of  this  kind,  assi^ees  stood  in  the 
place  of  the  bankrupt.  His  rights  were  their  rights ;  and  their  rights,  like  the 
lien  of  judgments  at  law,  were  subordinate  to  all  prior  liens,  legal  and  equitable, 
on  the  property.  Gibson  v.  Warden,  14  Wall.  244.  So  in  England,  as  between 
the  person  having  a  lien  and  the  assignees,  the  latter  stand  in  the  place  of  the 
bankrupt,  and  t&ke  his  property  subject  to  all  the  equitable  liens  to  which  it 
would  have  been  subject  in  the  hands  of  the  bankrupt  himself.  Lempriere  v. 
Pasley,  2  T.  R.  485 ;  Belcher  v.  Oldjleld,  6  Ring.  N.  C.  102.  But  by  the  Bank- 
rupt Act  of  1869  —  32  and  83  Vict.,chap.  71,  $  15 — which  is  similar  in  this  respect 
to  21  Jac.  I,  chap.  19,  §  11  — in  the  case  of  traders,  the  property  of  the  bankrupt 
divisible  among  his  creditors  comprises,  inter  alia^  all  the  goods  and  chattels  that 
are  at  the  commencement  of  the  bankruptcy  in  the  possession,  order  or  disposi- 
tion of  the  bankrupt  by  the  consent  and  permission  of  the  true  owner,  whereof 
the  bankrupt  is  reputea  owner,  or  whereof  he  has  taken  upon  himself  the  sale 
or  disposition  as  owner.  The  object  of  this  enactment  is,  to  prevent  persons  in 
trade  from  obtaining  false  credit  by  the  possession  and  apparent  ownership  of 
fi^oods  not  their  own,  and  thereby  deluding  their  creditors  ;  and  it  has  received  a 
nberal  construction.  Gordon  v.  East  India  Co,^  7  T.  R.  228.  So  by  the  Bank- 
rupt Law  Consolidation  Act  of  1849,  if  any  bankrupt  at  the  time  he  became  so, 
had  in  his  like  possession,  order,  or  disposition,  any  goods  or  chattels  whereof  he 
was  reputed  owner,  or  whereof  he  had  taken  upon  himself  the  sale,  etc.,  as  owner, 
the  court  might  order  the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy.  A  somewhat  similar  provision  was  contained  in 
6  Geo.  IV,  chap.  16,  §  72. 

So  under  the  Bills  of  Sale  Act  of  1854,  unless  the  vendee  files  the  bill<of  sale 
in  the  proper  office  within  the  time  limited  therefor  by  the  act,  or  takes  possession 
of  the  property  within  that  time,  the  bill,  as  against  the  assignees  in  bankruptcy 
and  insolvency  of  the  person  making  the  same,  is  null  and  void  as  far  as  regards 
the  property  in,  or  the  right  of  possession  of,  any  chattel  comprised  therein,  that, 
at  or  after  the  time  of  the  bankruptcy  or  of  filingthe  insolvent's  petition,  was  in 
the  possession  or  the  apparent  possession  of  the  maker.  The  purpose  of  this  act,  as 
shown  by  its  preamble,  was  to  prevent  the  frauds  that  were  frequently  committed 
on  creditors  by  secret  bills  of  sale  of  personal  chattels  whereby  persons  were 
enabled  to  keep  up  the  appearance  of  beinff  in  good  circumstances  and  possessed 
of  property,  whereas  the  grantees  or  other  holders  of  such  bills  had  the  power  of 
taking  possession  of  the  property  of  such  persons  to  the  exclusion  of  their  other 
creditors. 

Our  Liens  Act  —  R.  L.,  §  1992  —  provides  that  no  lien  reserved  on  personal 
property  sold  conditionally  and  passing  into  the  hands  of  the  conditional  pur- 
chaser shall  be  valid  against  attaching  creditors  or  subsequent  purchasers  without 
notice,  unless  the  vendor  takes  a  written  memorandum,  signed  by  the  purchaser, 
witnessing  such  lien,  and  causes  it  to  be  recorded  in  the  proper  ofiice  within  a 
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time  limited.  This  act  points  to  the  same  evil  that  the  21  Jac.  and  the  82  and 
83  Vict,  sought  to  remedy  in  the  case  of  traders,  and  the  Bills  of  Sale  Act  generally, 
namely,  the  obtaining  of  false  credit:  And  such  statutes  should  be  construed  and 
administered  with  a  reasonable  degree  of  liberality,  that  they  may,  as  far  as  possi- 
ble, effectuate  the  purpose  of  their  enactment. 

It  is  obvious  that  this  same  evil  may  exist  in  the  case  of  insolvent  debtors  and 
bankrupts  as  well  as  in  other  cases,  and  that  the  creditors  of  such  persons  need 
protection  therefrom  as  much  as  the  creditors  of  any  other  debtors;  and  it  would 
seem  that  in  this  behalf  our  Insolvency  Act  has  embodied  the  spirit  of  the  English 
acts  to  which  we  have  referred,  as  well  as  of  our  Liens  Act,  and  especially  of  the 
Massachusetts  Insolvency  Act  of  1838,  of  which  in  respect  to  'the  effect  piven  to 
assignments  thereunder  it  is  a  transcript, —  in  the  provision  that  *'  an  assignment 
under  order  of  a  court  of  insolvency  shall  vest  in  the  assignee  all  the  property  of 
the  debtor,  real  or  personal,  which might  have  been  taken  on  exe- 
cution upon  a  judgment  against  him  at  the  time  of  the  filing  of  the  petition."  R. 
L.,  §  1820.  This  language  is  too  explicit  for  interpretation.  By  it  the  assignee  is 
clothed  with  much  higher  and  more  extensive  rights  than  the  debtor  himself  pos- 
sessed, and  under  it  the  simple  question  is:  Could  the  property  in  question  have 
been  taken  on  execution  against  the  debtor  at  the  time  of  filing  his  petition?  If 
it  could,  it  passed  to^the  assignee  by  the  very  terms  of  the  statute.  This  has 
always  been  the  effect  given  in  Massachusetts  to  assignments  under  the  act  of  1888, 
as  will  be  seen  by  referring  to  Clark  v.  Mnot^  4  Mete.  346;  Bingham  v.  Jordan^  1 
Allen,  873 ;  and  Fredand  v.  Freelmdy  102  Mass.  477.  And  Audenried  v.  Bettdey^  5 
Allen,  882,  is  not  to  the  contrary;  for  it  decides  only  that  the  right  to  treat  pro]»- 
erty  that  is  fraudulently  represented  as  tho  property  of  the  dcbiur  as  though  it 
really  were  his,  is  a  personal  right  of  the  creditor  who  is  defrauded,  and  not 
transferable  by  the  assignment  for  the  benefit  of  the  creditors  generally;  in  other 
words,  that  rights  by  estoppel  between  a  creditor  and  third  persons  do  not  pass 
by  the  assignment. 

But  it  is  said  that  this  case  is  different  from  the  Massachusetts  cases,  and 
especially  from  BingTiam  v.  Jordan,  in  which  the  property  was  once  the  debtor's 
and  remained  in  his  possession,  because  here  it  never  was  the  debtor's  as  against 
the  plaintiff.  But  it  is  obvious  that  both  cases  are  equally  within  the  mischief 
sought  to  be  remedied  by  the  law,  and  so  within  the  policy  and  provision  of  the 
law ;  and  while,  as  said  by  Mr.  Justice  Grose  in  Gordon  v.  Ea«t  India  Com- 
pani/y  '*  it  is  always  unfortunate  when  the  goods  of  one  person  are  taken  to  pay 
the  debt  of  another,"  yet  it  were  better  thus  than  that  by  the  conventional  possession 
of  another's  goods  one  may  have  the  means  of  deluding  and  defrauding  his  cred- 
itors. 

This  being  a  Vermont  contract,  no  question  is  made  but  that,  under  the  circum- 
tances  of  this  case,  this  property  could  have  been  taken  on  execution  against 
£owe  at  the  time  of  filling  his  petition;  and  the  result  is*, 

Judgment  affirmed. 


Gabitt  t>.  Wilder. 
October,  1884. 

Maehiid  Woman — Husband  —  Fbactiob. 

The  bill  was  first  dismiBsed  on  demurrer ;  then  an  amendment  was  allowed,  but  the 
case  made  by  the  master's  report  was  not  as  strong  as  that  made  br  the  bill. 

Beldy  that  the  rule  that  the  court  will  not  reverse  its  decision  in  the  same  cause  applies. 

The  bill  alleged,  that  the  materials  used  m  the  erection  of  the  wife's  house  were  procured 
by  the  husband  at  the  request  of  the  wife,  that  the  orator  supposed  the  house  was  owned 
by  the  husband,  and  that,  through  this  misunderstanding  as  to  the  title,  the  charges  were 
made  to.  the  husband. 

B$ldy  on  demurrer,  that  a  bill,  brought  to  compel  payment  of  the  wife,  should  be  dis- 
missed. 

Bill  in  chancery.     Heard  on  a  master^s  report,   June  term,  1888,    Caledonia 
county.     Bill  dismissed. 

Oahoon  dt  Hoffman,  for  orator.     Beldm  db  Ide  and  Stafford,  for  defendants. 
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Taft,  J.  The  original  bill  in  this  cause  seeks  to  charge  the  properly  of  the 
female  defendant  with  the  payment  for  certain  materials  and  labor,  furmshed  by 
the  orator,  in  the  erection  of  a  dwelling-house  in  Lowell,  Mass.  The  bill  alleges, 
that  the  materials  and  labor  were  procured  of  the  orator  by  Elias  F.  Wilder,  at 
the  request  of  his  wife,  Elvira,  and  that  the  orator  at  the  time  supposed  that  Elias 
was  the  owner  of  the  house,  and  that  the  original  charges  were  made  to  said  Elias 
through  the  orator's  misunderstanding  as  to  the  title  of  the  property.  Upon  de- 
murrer to  the  original  bill,  it  was  adjudged  by  this  court  —  general  term,  Octo- 
ber, 1881  —  that  upon  the  facts  alleged,  the  orator  was  not  entitled  to  relief;  but 
he  was  allowed  to  amend  his  bill,  and  the  cause  now  stands  upon  the  report  of  s 
master,  who  finds  that  the  materials  and  labor  were  purchased  upon  the  credit  of 
Elias,  that  Elvira  did  not  pledee  her  credit  in  the  matter,  nor  aid  she  authorize 
any  one  to  do  so.  The  case,  therefore,  as  made  by  the  report,  is  not  as  strong  as 
the  one  made  by  the  originfd  bill,  and  as  the  question  made  by  the  bill  has  already 
been  adjudicated  between  these  parties,  the  rule  that  the  court  will  not  reverse  s 
decision  made  in  the  same  cause  applies ;  and  the  result  is,  that  the  decree  of  the 
court  of  chancery  is  affirmed,  and  cause  remanded,  with  a  mandate  that  the  bill 
be  dismissed. 


2f£W  YORK  COURT  OF  APPEALS. 

Pboplb  tj,  Pbtmeokt.* 

June  86,  1886. 

Cbimixal  Law— MuBBiB— Charge  of  Court. 

The  defendant,  on  his  trial  for  mnrder,  testified  in  hii  own  behalf.  The  court  charged 
the  jury  as  follows:  "A  party  is  now  declared  to  be  a  competent  witness  in  his  own 
behalf,  and  the  question  or  the  credit  to  be  attached  to  his  testimony  is  a  question  for  the 
jury.  But  the  interest  he  has  in  the  issue  is  never  to  be  excluded  from  the  minds  of  the 
jury.  The  testimony  is  entitled  to  all  the  weight  which  the  jury  can  fairly  give  it,  and 
was  subject  to  the  same  tests  as  the  testimony  of  any  other  witness,  tio  far  aa  the  testi- 
mony of  the  prisoner  at  the  bar  is  contradictory  of  itself,  it  cannot  be  true.  Two  con- 
tradictory statements  cannot  be  true.  When  he  testifies  he  knew  nothing  of  the  personal 
property  which  he  took  from  that  house,  until  after  he  took  the  cars  at  Auburn,  and  when 
ne  testifies  afterward  that  he  took  the  watch  from  the  wall,  and  took  the  bank-book  from 
the  bureau  drawer,  so  far  as  those  statements  are  contradictory,  one  of  them  is  to  be  con- 
sidered false.  Wheneyer  you  find  that  the  prisoner  has  made  a  statement  not  true,  to 
establish  a  falsity  instead  of  a  truth,  his  testimony  is  not  entitled  to  the  credit  of  a  witness 
who  stands  fairly  before  you  uncontradicted.  His  testimony  then  is  entitled  to  no  weight 
or  credit  of  itself,  except  so  far  as  it  is  consistent  with  the  known  and  established  facts 
of  the  case,  or  corroborated  by  other  witnesses.  This  is  a  consideration  which  you  can- 
not ayoid,  it  is  forced  upon  you  by  the  facts  of  the  case  and  the  importance  of  the  issues 
here  Inyolyed.** 

Rdd  no  erpor;  the  court  intended  no  more  than  that  a  jury  are  permitted  to  disbelieye 
the  testimony  of  a  witness  who  has  willfully  testified  falsely  before  them  as  to  any  material 
fact 

Appeal  from  judgment  of  general  term,  fifth  department,  affirming  a  judgment 
of  oyer  and  terminer,  upon  a  conviction  of  murder  in  the  first  degree.  The  opin- 
ion states  the  case. 

John  W,  (TBrim,  for  appellant.     Biehard  0,  Steely  for  respondents. 

RnoBB,  0.  J.  The  defendant  was  convicted  of  the  crime  of  murder  in  the 
first  degree,  at  a  court  of  oyer  and  terminer  held  in  Cayuga  county  in  January, 
1884. 

The  indictment  charged  him  with  the  act  of  killing-  one  Paulina  Froitzheim 
at  the  city  of  Auburn  on  the  1st  day  of  June,  1888,  with  malice  aforethought 
and  from  a  deliberate  and  premeditated  design  to  effect  her  death.  Another 
count  was  to  the  effect  that  the  commission  of  the  same  crime  was  effected  by 

*  80  W.  Dig.  107,  affirmed.    Defendant  was  executed  at  Auburn,  Aug.  21, 1886. 
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him  while  engaged  in  perpetration  of  a  feleny,  to- wit — ^grand  larceny.  The  evidence 
shows  that  the  crime  was  committed  on  the  day  alleged,  at  the  residence  of  the 
deceased  in  the  city  of  Auburn,  between  the  hours  of  one  and  five  o^clock,  p.  m., 
by  numerous  blows  inflicted  on  the  head  and  body  of  the  deceased,  with  a  hatchet 
and  other  dangerous  weapons,  and  that  the  defendant  and  the  deceased  were  the 
only  persons  present  at  the  time  of  its  commission.  No  witness  saw  the  parties 
together  during  these  hours,  or  knew  of  the  occurrence  imtil  after  five  o'clock  of 
the  day  named.  The  evidence  of  the  prosecution,  however,  tended  strongly  to 
show  that  the  defendant  was  the  perpetrator  of  the  crime,  and  when  called  as  a 
witness  in  his  own  behalf,  he  admitted  that  the  wounds  causing  her  death  were 
inflicted  by  himself. 

This  testimony  left  as  the  only  question^  for  the  consideration  of  the  jury,  that 
of  the  motives  which  influenced  the  defendant  in  perpetrating  the  crime.  He 
testified  that  it  was  done  in  self-defense,  and  the  material  question  submitted  to 
the  jury  was  as  to  the  degree  of  credibility  to  be  accorded  to  his  testimony  in 
establishing  his  alleged  justification,  and  the  absence  on  his  part  of  the  delibera- 
tion and  premeditation  required  by  the  statute  to  constitute  the  crime  of  murder 
in  the  first  degree. 

The  evidence  showed  that  the  defendant  emigrated  to  this  country  from  Prus- 
sia about  the  year  1880,  and  being  related  to  the  family  of  the  Froitzheims,  went 
immediately  there  on  his  arrival,  and  became  an  inmate  and  boarder  with  them 
at  their  residence  in  Auburn.  He  was  then  a  young  Aan  about  twenty-one  years 
of  age,  who  had  Come  to  this  country  for  the  purpose  of  obtaining  employment 
by  which  to  support  himself,  and  the  deceased  was  a  married  woman  of  mature 
age,  living  with  her  husband  and  being  the  mother  of  two  grown-up  sons,  who 
were  also  inmates  of  the  family.  It  was  testified  to  by  the  defendant,  that 
soon  after  he  took  up  his  residence  with  the  Froitzheims,  the  deceased  began  to 

Srofess  a  passionate  attachment  for  him,  and  annoyed  him  by  constant  and  repeated 
eclarations  of  affection,  which  were  continued  to  such  an  extent  that  after  a 
period  of  five  months'  endurance,  he  left  the  Froitzheims  and  engaged  board  at 
other  places  for  the  period  of  an  additional  year,  during  which  he  was  prosecuting 
his  employment  as  a  mechanic  in  Auburn.  After  this  period  the  defendant  did 
not  again  reside  in  Auburn,  but  removed  to  Cleveland,  and  after  living  awhile  at 
that  place  and  in  Canada,  returned  to  Prussia.  There  he  resided  and  worked  at 
his  trade  until  February,  1883,  when  he  returned  to  the  city  of  New  York  and 
resided  there  until  the  time  of  the  homicide.  While  residing  there  he  absented 
himself  from  the  city  for  four  days  in  May,  during  which  time  he  visited  Madison 
county  and  married  a  Swiss  girl  with  whom  he  became  stcquainted  on  his  last 
voyage  to  this  country.  After  remaining  with  his  wife  for  two  days,  he  aban- 
doned her  penniless  at  Syracuse,  and  returned  to  New  York. 

The  evidence  tended  to  show  that  in  April  or  May,  1882,  while  the  defendant 
was  living  at  Cleveland,  he  met  the  deceased  by  appointment  at  Syracuse,  and 
remained  with  her  at  a  hotel  for  about  two  days  and  nights,  subsequent  to  which 
time  they  did  not  meet  again  until  the  day  of  the  homicide.  It  was  also  claimed 
by  the  defendant  that  frequently  after  leaving  Auburn,  he  received  letters  from 
the  deceased,  requesting  to  see  him,  and  that  shortly  before  leaving  New  York 
on  May  30,  1883,  he  received  a  letter  from  her  asking  him  to  visit  Auburn,  stat- 
ing that  she  had  something  she  wished  to  tell  him.  The  letters  were  not  pro- 
duced in  evidence,  the  jdefendant  claiming  that  he  had  destroyed  them.  The 
direct  testimony  of  the  defendant  was  to  the  effect  that  he  started  from  New 
York  the  afternoon  of  the  30th  of  May,  and  arrived  in  Auburn  at  4:35  p.  m.,  the 
day  after.  That  he  visited  the  Froitzheim  house  the  succeeding  forenoon  and 
had  an  interview  with  the  deceased,  during  which  she  made  an  appointment  for 
him  to  call  again  in  the .  afternoon  while  her  husband  was  absent  at  his  work. 
That  he  did  call  again  about  two  o'clock  in  the  afternoon,  and  the  deceased  then 
told  him  that  she  wanted  to  leave  her  husband  and  go  away,  and  thereafter  live 
with  him.  Upon  the  defendant's  replying  that  he  would  not  do  this,  and  that  he 
was  married*  the  deceased  became  enragea  and  struck  him  in  the  face  and  seized 
him  by  the  throat;  that  he  thereupon  drew  his  loaded  revolver  from  his  pocket 
for  the  purpose  of  scaring  her;  that  he  struck  her  with  it  on  the  head,  and  during 
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the  straggle  ensuing,  the  revolver  dropped  on  the  floor  and  was  picked  up  by  the 
deceased;  that  she  then  forced  him  into  the  kitchen,  menacing  him  by  threats 
and  with  the  revolver,  until  he  backed  up  against  the  stove,  and  being  unable  to 
retreat  any  further,  seized  a  hatchet  from  the  wall  and  struck  her  the  blows  pro- 
ducing death ;  that  during  this  time  he  was  not  in  his  right  mind,  and  acted  in- 
stinctively and  unconsciously  in  striking  the  deceased ;  that  he  then  arranged  his 
clptbes,  washed  his  hands  in  a  bowl  standing  near,  took  an  overcoat  from  the 
house,  and  at  5: 55  p.  m.,  left  oh  the  train  of  the  New  York  Central  railroad  for 
Albany.  While  on  board  of  the  train  between  Auburn  and  Syracuse,  he  found  in 
the  pockets  of  the  overcoat  taken  by  him  a  savings  bank-book,  two  watches  and 
a  cigar-holder. 

The  defendant  was  arrested  next  morning  at  Albany,  while  attempting  to  pro- 
cure money  upon  a  savings  deposit  book,  belonging  to  Martin  Froitzheim. 

Upon  his  cross-examination  the  prisoner  admitted  that  he  took  the  bank-book 
from  a  bureau  with  the  intention  of  using  it  in  obtaining  money  to  get  away  with 
and  to  keep  him  while  staying  in  New  York,  and  that  he  took  one  of  the  watches 
from  the  wall,  and  another  from  some  place  which  he  did  not  recollect.  He 
claimed  that  he  did  not  know  that  he  took  an  undershirt  which  was  found  on  his 
person  when  arrested,  but  admitted  the  taking  of  a  pocket-book  containing  money 
from  a  table  in  the  sitting-room  after  the  killmg  had  been  accomplished. 

The  defendant  involved  himself  in  other  inconsistencies  and  contradictions 
which  it  is  needless  now  to  point  out. 

The  evidence  of  the  prosecution  showed  that  the  defendant  when  arrested  had 
m  his  possession  an  overcoat,  wrapper,  two  watches,  a  savings  bank  deposit-book, 
a  pocket-book  containing  money,  a  gold  ring,  a  watch  chain  and  ci^ar-holder^ 
and  other  property  belonging  to  different  members  of  the  Froitzheim  family,  and 
taken  from  their  residence  at  the  time  of  the  commission  of  the  homicide  in  ques- 
tion; that  he  signed  the  name  of  Martin  Froitzheim  to  an  order  with  which  he  was 
endeavoring  to  raise  money  upon  the  bank-book  in  question,  and  afterward  claimed 
that  his  name  was  Nathan  Heymann,  and  had  not  oeen  in  Auburn,  but  obtained 
the  book  of  a  man  in  New  York,  who  told  him  to  take  it  and  go  to  Albany 
and  get  the  money  on  it.  The  evidence  also  tended  to  show  the  presence  of  blood 
stains  in  various  places  on  the  furniture,  walls  and  doors  in  the  two  stories  of  the 
Froitzheim^s  house,  and  raising  the  presumption  that  the  defendant  thoroughly 
examined  the  premises  after  committing  the  homicide. 

When  the  premises  were  first  visited  after  the  killing,  the  outer  doors  of  the 
house  were  all  found  to  be  locked  and  the  keys  taken  away,  a  ring  belonging  to 
the  defendant  lay  on  the  floor  near  the  body,  and  two  buttons,  apparently  torn 
from  his  vest,  also  lay  near.  The  hatchet  whose  usual  place  of  deposit  was  in  the 
woodshed,  was  found  under  the  bed  in  a  bed-room  on  the  first  fioor  stained  with 
blood,  and  a  bowl  used  for  cooking  purposes  stood  on  a  chair  near  the  body  filled 
with  bloody  water.  The  defendant  had  been  seen  in  the  streets  and  lots  near 
Froitzheim's  on  the  1st  day  of  June,  both  before  and  after  the  commission  of  the 
crime,  and  apparently  attempting  to  conceal  his  identity  from  those  who  formerly 
knew  him.  On  the  forenoon  of  that  day  he  inquired  of  a  groceress  in  the  vicinity, 
as  to  who  the  inmates  of  the  Froitzheim's  family  then  were,  and  whether  they 
were  all  at  home,  and  as  to  the  time  when  Andrew  Froitzheim  returned  from  his 
work,  and  of  other  persons  as  to  the  time  of  departure  of  the  railroad  trains  over 
various  roads  running  out  of  Auburn.  From  this  abbreviated  summary  of  the 
evidence  given  at  the  trial,  it  will  be  seen  while  there  are  some  facts  teoding  to  cor- 
roborate portions  of  his  testmiony,  there  was  also  much  that  was  irreconcilable 
with  its  truth. 

The  synopsis  given  is  quite  as  favorable  to  the  prisoner  as  the  evidence  will 
justify,  and  seems  to  present  the  bearing  of  the  only  exception  taken  by  his  coun- 
sel, ^ich  was  urged  for  our  consideration  upon  the  argument. 

In  commenting  upon  the  effect  to  be  given  to  the  defendant's  evidence,  the  trial 
judge  (inter  cUic^  stated  that  **  a  party  is  now  declared  to  be  a  competent  witness 
m  his  own  behalf,  and  the  question  of  the  credit  to  be  attached  to  his  testimony 
is  a  question  for  the  jury.  But  the  interest  he  has  in  the  issue  is  never  to  be  ex- 
cluded from  the  mmds  of  the  jury.    The  testimony  is  entitled  to  all  the  weight 
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which  the  jury  can  fairly  give  it,  and  was  subject  to  the  same  tests  as  the  testi- 
mony of  any  other  witness.  So  far  as  the  testimony  of  the  prisoner  at  the  bar  is 
contradictoi^  of  itself,  it  cannot  be  true.  Two  contradictory  statements  cannot 
be  true.  When  he  testifies  he  knew  nothing  of  the  personal  property  which  he 
took  from  that  house,  until  after  he  took  the  cars  at  Auburn,  and  when  he  testifies 
afterward  that  he  took  the  watch  from  the  wall,  and  took  the  bank-book  from 
the  bureau  drawer,  so  far  as  those  statements  are  contradictory,  one  of  them  is  to 
be  considered  false.  Whenever  you  find  that  the  prisoner  has  made  a  statement 
not  true,  to  establish  a  falsity  instead  of  a  truth,  his  testimony  is  not  entitled  to 
the  credit  of  a  witness  who  stands  fairly  before  you  uncontradicted.  His  testi- 
mony then  is  entitled  to  no  weight  or  credit  of  itself,  except  so  far  as  it  is  con- 
sistent with  the  known  and  established  facts  of  the  case,  or  corroborated  by  other 
witnesses.  This  is  a  consideration  which  you  cannot  avoid,  it  is  forced  upon  you 
by  the  facts  of  the  case  and  the  importance  of  the  issues  here  involved.  When 
he  testified  that  he  had  no  purpose  to  draw  any  money  on  the  bank-book,  having 
been  surprised  at  finding  it  in  his  possession  on  his  way  to  Albany,  and  on  his 
cross-examination  says  he  took  it  from  the  bureau  drawer,  and  that  lie  took  it  with 
the  intention  to  draw  money  upon  it  with  which  to  escape  to  New  York,  and 
when  being  reminded  that  he  had  money  enough  to  go  to  New  York,  he  testified 
that  he  intended  to  draw  money  upon  it  euoufi^h  to  keep  him  in  New  York  for  a 
time,  one  of  those  statements  must  be  false,  and  if  intentionally  false,  the  influence 
of  a  falsity  attaches  to  the  whole  of  the  evidence  which  he  has  given  in  the  case." 
After  this  statement  of  the  rule,  the  court  go  on  and  say :  ^  *  It  is  upon  the  whole 
of  this  testimony  that  you  are  to  say  whether  he  was  unconscious  of  what  he  did 
during  any  of  this  time.  If  unconscious  of  what  he  did,  it  would  seem  that  he 
would  have  been  unconscious  of  what  he  saw,  and  yet  he  testifies  that  when  he 
left  the  house  he  saw  Mrs.  Froitzheim  sitting  in  the  chair  and  clasping  the  re- 
volver in  her  hand.  According  to  his  testimony  he  was  unconscious  oi  that  series 
of  acts  by  which  he  locked  all  of  the  doors  of  the  house.  If  he  has  not  told  the 
truth  in  regard  to  his  unconsciousness  during  tiie  whole  period  of  time  he  re- 
mained in  toe  house  after  Mrs.  Froitzheim  was  rendered  incapable  of  resistance,  it 
will  be  for  you  to  say  whether  his  testimony  that  he  was  unconscious  during  any 
period  of  the  time  was  credible." 

When  the  court  concluded  its  charge,  the  prisoner's  counsel  *  *  excepted  to  the 
charge  that  the  testimony  of  the  prisoner  was  entitled  to  no  weight,  except  as 
corroborated  by  others."  Althougn  this  exception  did  not  correctly  state  the 
language  or  spirit  of  the  charge,  yet  conceding  thitt  it  raised  the  question  argued 
before  us,  we  do  not  think  the  charge  is  justly  susceptible  to  that  construction 
placed  upon  it  by  the  defendant's  counsel.  The  trial  judge  immediately  dis- 
claimed,in  the  presence  of  the  jury,  the  interpretation  put  upon  it  by  tJie  defend- 
ant's counsel,  and  replied:  **I  have  not  said  that,  gentlemen,"  and  then 
proceeded  to  explain  the  meaning  he  attached  to  the  language  used.  To  this 
explanation  no  exception  was  taken.  Considering  the  charge  as  a  whole,  we  do 
not  think  there  is  reasonable  around  for  claiming  that  any  part  of  the  evidence 
was  intended  thereby  to  be  withdrawn  from  the  consideration  of  the  jury.  The 
court  did  charge  that  a  witness  who  testified  to  a  willful  falsehood  is  not 
entitled  to  credit,  and  that  fact  authorized  them  to  disbelieve  his  entire  testi- 
mony ;  but  this  proposition  we  suppose  to  be  indisputably  correct.  The  appel- 
lant's contention  is, that  it  embraced  a  direction  to  the  jury  to  wholly  disregard 
the  defendant's  evidence  in  making  up  their  verdict,  if  they  should  find  that  he 
had  intentionally  testified  falsely  as  to  any  material  fact.  If  this  contention  could 
find  support  in  the  language  of  the*  charge,  there  is  some  authority  for  the  claim 
that  the  rule  laid  down  is  erroneous,  but  without  deciding  that  question,  we  feel 
constrained  to  hold  that  the  charge  is  not  susceptible  of  the  construction 
attempted  t^  be  put  upon  it.  That  a  jury  are  permitted  t^  disbelieve  the  testi- 
mony of  a  fitness  who  has  willfully  testified  falsely  before  them  as  to  any  fact  is 
not  disputdil,  and  the  question  here  is,  whether  the  court  below  said  any  thing 
more  than  this.  That  it  did  not  intend  to  go  beyond  this  instruction  seems  to  us 
quite  clear,  not  only  from  the  prompt  and  decisive  manner  in  which  it  disclaimed 
that  interpretation  when  it  was  put  upon  its  language,  but  also  from  the  general 
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tenor  and  effect  of  the  charge.  There  is  certainly  no  express  language  in  the 
charge  authorizing  the  claim  made,  and  we  do  not  think  it  can  be  fairly  implied 
from  the  language  used  by  the  court.  Even  if  this  were  otherwise,  we  think  that 
it  is  an  unwarrantable  construction  to  ascribe  to  the  court  a  meaning  which  it 
expressly  disclaimed,  and  an  improbable  assumption  to  say  that  a  jury  would  be 
likely  to  act  on  an  instruction  which  the  court  had  unequivocally  declared  it  did 
not  intend  to  make. 

That  careful  regard  for  the  rights  of  accused  persons  which  the  doctrines  of 
the  common  law  enjoin  upon  courts  requires  them  to  be  ever  astute  in  scrutiniz- 
ing  proceedings  by  which  persons  accused  of  crime  may  be  imfairly  jeopardized, 
but  this  rule  does  not  call  for  the  exercise  of  hypercritical  construction,  or  the 
reversal  of  judgment  rendered  after  a  long  and  painstaking  trial,  upon  specu- 
lative or  impracticable  considerations.  The  obvious  desi^  of  the  charge  seems 
to  have  been  to  leave  the  questions  of  fact  in  the  case  entirely  to  the  jury,  on  the 
whole  evidence  in  the  case,  and  to  instruct  them  as  to  the  legal  rules  (Meeting  the 
credibility  of  a  witness.  We  think  the  rule  was  correctly  laid  down  by  the  trial 
court.  We  do  not  now  mean  to  hold  that  it  might  not  go  even  further,  and  direct 
them  wholly  to  disregard  the  evidence  of  such  witnesses,  but  we  deem  it  unnec- 
essary to  review  the  authorities  or  express  any  opinion  on  that  point.  It  is 
enough  in  this  case  to  hold  that  the  circumstance  referred  to  would  impair  the 
credibility  of  the  witness,  and  that  his  whole  testimony  should  be  weighed  by 
a  jury  in  the  light  of  such  discrediting  influences.  Other  questions  raised  by 
the  defendant's  counsel  in  the  argument  before  us  were  not  founded  upon  any 
exception,  or  where  they  were,  no  material  evidence  was  given  under  them,  and 
they  present  no  questions  which  this  court  is  authorized  to  consider.  People  v. 
Hovey,  92  N.  Y.  554  ;  People  v.  Boas,  id.  568. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 


Williams  «.  Freel. 
June  26,  1885. 

MxOHANICfl'  LiBK  —  YaRIANCC  BCTW8BN  NOTICB  AKD  PrOOF. 

Id  the  notice  of  lieD  it  was  alleged  that  the  stone  were  delivered  on  and  between  the  11th 
day  of  June  and  the  6th  day  of  November,  1879,  and  bo  also  it  is  alleged  in  the  complaint^ 
and  the  claim  of  the  appellants  is  that  the  stone  were  actually  f umisned  after  November, 
1879,  and  in  the  year  1880. 

Mdd  not  a  fatal  variance. 

James  Troy^  for  appellants.     L,  Laflin  Kellogg j  for  respondent 

Earl,  J.  The  defendants  Freel  and  McNamee  had  a  contract  for  the  per- 
formance of  certain  work  for  the  city  of  New  York,  and  the  plaintiff  furnished 
certain  stone  to  them  to  be  used  in  the  performance  of  their  contract.  Not  hav- 
ing been  paid  for  all  the  stone  so  furnished,  the  plaintiff  gave  notice  to  the  comp- 
troller of  the  city  and  the  commissioner  of  public  works,  of  a  lien  upon  the 
balance  due  the  contractors  from  the  city  under  chapter  815  of  the  Laws  of  1878; 
and  this  action  was  subsequently  commenced  to  enforce  such  lien.  No  question 
is  made  upon  this  appeal  that  the  plaintiff's  proceedings  have  been  regular  under 
the  act  mentioned,  and  but  one  objection  is  made  to  the  recovery.  In  the  notice 
of  lien  it  is  alleged  that  the  stone  were  delivered  to  Freel  and  McNamee,  on  and 
between  the  11th  day  of  June  and  the  6th  day  of  November,  1879,  and  so  also  it 
is  alleged  in  the  complaint,  and  the  claim  of  the  appellants  is  that  the  stone  were 
actually  furnished  after  November,  1879,  and  in  the  year  1880,  and  that,  therefore, 
the  plaintiff  has  recovered  upon  a  cause  of  action  not  alleged  in  his  notice  of  lien 
or  in  his  complaint.  But  the  facts  are  that  the  plaintiff  delivered  stone  between 
the  dates  mentioned,  which  were  used  and  accepted  between  those  dates  and 
paid  for  by  the  contractors;  that  they  also  delivered  between  those  dates  alonff 
the  line  of  the  work  upon  which  the  contractors  were  engaged  other  stone  whicS 
were  subsequently  used  and  accepted  by  the  contrstctors ;  and  it  was  for  such 
stone  that  the  recovery  in  this  action  was  had.  There  was  not,  therefore,  a  fatal 
variance,  and  we  see  no  reason  for  reversing  the  judgment. 

The  judgment  should  be  affirmed. 

All  concur. 
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PsoFLB  V.  Mobse. 

June  28,  1886. 

Lasgekt — Pabtikg  with  P08SI8810K  AND  Rbtainino  Title.       ^ 

Where  one  is  induced  hy  false  and  fraudalent  representations  to  pledge  monej  aa 
seonrity,  parting  witii  its  possession,  but  without  intending  to  part  with  the  title  thereto, 
a  conversion  of  the  money,  by  a  party  inducing  the  fraud,  constitutes  the  crime  of  larceny. 

This  is  an  appeal  from  a  judgment  of  the  general  term  affirming  a  jud^ent  of 
conviction  of  the  defendant  under  an  indictment  for  grand  larceny.  The  crime 
was  committed  before  the  Penal  Code  went  into  e&ct.  The  defendant  was 
charged  witli  obtaining,  by  false  and  fraudulent  representations,  the  sum  of  $600, 
and  converting  the  same  to  her  own  use.  The  receipt  given  for  the  money  was 
as  follows: 

«*  New  York,  October  13,  1882. 

'*  Miss  Helen  Wilson  has  this  day  deposited  in  my  hands  six  hundred  dollars 

gl600)  as  security  for  the  faithful  performancjs  of  the  duties  of  Miss  Hattie  M. 
erder,  who  it  is  agreed  shall  enter  my  employ  on  Monday,  October  23,  1882,  and 
will  continue  to  work  for  me  every  day  except  Sundays,  from  10  a.  m.  till  3  o'clock, 
p.  li.,  at  the  salary  of  twelve  dollars  per  week  ($12),  payable  weekly,  for  the 
term  of  six  months  or  longer  if  mutually  aOTeeable.  It  is  further  agreed  that  if 
either  Miss  Hattie  M.  Herder  or  myself  wish  to  terminate  this  contract,  either 
party  must  give  thirty  days'  notice,  in  which  case  this  six  hundred  dollars  will 
be  returned  to  Miss  Helen  Wilson,  and  all  salary  due  Miss  H.  M  Herder  paid  to 
said  Miss  H.  M.  Herder  up  to  date  of  her  leaving  my  employ.  I  also  agree  to 
pay  six  per  cent  interest  on  this  six  hundred  dollars  ($600)  during  the  time  it 
remains  in  my  hands,  payable  to  Miss  Helen  WDson." 

Defendant's  counsel  claimed  that  the  crime  was  procuring  money  by  false  pre- 
tenses and  not  grand  larceny. 

Henry  A.  Meyenborg^  for  appellant.     De  Lancey  NicoU^  for  respondents. 

Eabl,  J.  There  is  no  dispute  but  that  the  defendant  was  guilty  of  a  crime  in 
obtaining  and  appropriating  the  money  of  Miss  Wilson ;  but  her  counsel  claims 
that  the  crime  was  procuring  the  money  by  false  pretenses  and  not  grand  larceny 
of  which  she  was  convicted.  It  is  conceded  by  the  district  attorney  that  if  Miss 
Wilson  intended  to  part  not  only  with  the  possession  but  also  with  the  title  of 
the  money,  then  the  defendant  could  not  be  properly  convicted  of  grand  larceny, 
but  could  be  convicted  only  of  the  crime  of  false  pretenses.  It  is  also  concedea 
by  the  defendant's  counsel  that  if  Miss  Wilson  intended  to  part  with  the  posses- 
sion of  the  money  only  for  a  particular  purpose  and  not  with  the  title,  then  upon 
the  facts  of  this  case  the  defendant  was  properly  convicted  of  grand  larceny. 
The  rules  of  law  applicable  to  such  a  case  as  this  have  been  so  clearly  laid  down 
and  so  thoroughly  discussed  in  various  cases  in  this  court  that  a  further  statement 
or  examination  of  them  at  this  time  is  wholly  unnecessary.  PeopU  v.  McBonaMj 
43  N.  Y.  61 ;  Smith  v.  The  People,  58  id.  Ill ;  Hilderbrand  v.  People,  56  id.  894; 
8.  C,  15  Am.  Rep.  435;  People  v.  Loomis,  67  id.  822;  S.  C,  28  Am.  Rep.  128; 
Zmk  v.  People,  77  id.  122;  S.  C,  88  Am.  Rep.  589;  Thome  v.  Trucke,  94  id.  95;  S. 
0.,  46  Am.  Rep.  126. 

No  just  complaint  can  be  made  of  the  charge  of  the  trial  judge  to  the  jury. 
He  charged :  **  If  you  are  satisfied  from  the  evidence  beyond  any  reasonable  doubt 
that  it  was  the  design  of  the  defendant,  C!arrie  R.  Morse,  to  fraudulently  and 
feloniously  obtain  the  complainant's  money  and  convert  it  absolutely  to  her  own 
use  without  the  complainant's  consent,  and  that  in  pursuance  of  that  design  the 
defendant  so  obtained  $600  by  the  means  and  in  the  manner  and  under  the 
circumstances  testified  to  by  the  people's  witnesses,  with  the  intention  of  convert- 
ing the  money  absolutely  to  her  own  use  without  the  consent  and  against  the  will 
of  the  complainant,  and  that  the  complainant  did  not  intend  to  part  with  the 
$600  absolutely,  but  only  gave  the  accused  temporary  possession  thereof  as 
security  for  the  faithful  performance  of  the  duties  of  Hattie  M.  Herder,  I  charge 
you,  that  you  can  and  ought  to  convict  the  defendant  of  grand  larceny,  otherwise 
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she  should  be  acquitted.  Did  she  part  with  the  money  for  the  specific  purpose 
of  securing  the  defendant  against  any  loss  by  reason  of  the  acts  of  Hattie  M. 
Herder  wliile  in  her  employ?  Was  that  the  only  reason  she  parted  with  it?  Was 
that  the  intention  she  had  when  she  gaye  up  the  physical  possession  of  it  to  the 
defendant?  If  such  you  %id  to  be  the  fact,  and  tnen  you  further  find,  as  I  have 
instructed  you  here,  that  all  the  acts  disclosed  by  the  evidence  do  constitute  a 
scheme,  a  trick  and  device  for  the  purpose  of  feloniously  getting  the  money,  then 
your  verdict  shall  be  guilty,"  and  further  to  the  same  effect. 

The  intention  of  Miss  Wilson  must  be  derived  from  all  the  facts  of  the  case. 
Did  she  intend  to  part  not  only  with  the  possession  but  with  the  title  of  the 
money,  or  did  she  simply  intend  to  pledge  the  money  as  security,  retaining  the 
title  thereto?  In  determining  these  questions  we  are  not  confined  exclusively  to 
the  instrument  that  was  executed  between  Miss  Wilson  and  the  defendant  at  the 
time  of  the  delivery  of  the  money,  because  that  instrument  was  obtained  by 
fraud  and  was  one  of  the  tricks  and  devices  by  which  the  crime  was  consummated, 
and  it  is  not  conclusive  as  to  the  precise  intention  and  agreement  of  the  parties 
upon  the  trial  of  .the  defendant  for  the  crime.  But  in  that  instrument  it  is  stated 
that  the  $600  was  deposited  as  security  for  the  faithful  performance  of  the  duties 
of  Miss  Herder;  and  it  is  apparent  from  the  instrument  itself  that  that  was  the 
sole  purpose  for  which  the  deposit  was  made.  It  is  stated  in  the  instrument  that 
if  Miss  Herder  or  the  defendant  should  wish  to  terminate  the  contract  either 
party  should  give  thirty  days'  notice,  in  which  case*  it  is  provided  that  **thi8 
f600,"  the  identical  $600,  should  be  returned.  It  is  further  stated  that  interest 
at  six  per  cent  should  be  paid  by  the  defendant  on  **  this  "  identical  $600,  during 
the  time  it  remained  in  her  hands.  But  reading  the  instrument  in  the  light  of 
all  the  circumstances  accompanying  and  preceding  its  execution,  we  think  it  was 
competent  for  the  jury  to  find  that  Miss  Wilson  did  not  intend  to  part  with  the 
title  to  the  $600,  and  that  therefore  their  finding  that  the  defendant  was  guilty  of 
grand  larceny  can  be  upheld. 

The  judgment  should  be  affirmed. 

All  concur. 

[See  28  Eng.  Rep.  127;  46  Am.  Rep.  188, 186;  40  id.  658;  88  id.  689.— Ed.] 


Pboplb  «.  Jones.* 

June  26,  1885. 

Criminal  Law  —  Evidbnoi — Thrbats  against  Dbobabbd. 

Od  a  trial  for  murder  it  is  competent  to  show  the  conduct  and  feelings  of  the  prisoner 
toward  the  deceased  as  is  also  proof  of  previous  threats  or  attempts  to  kill  his  victim. 
Although  such  evidence  does  not  establish  the  fact  that  the  prisoner  intended  to  kill  at  the 
time  of  tiring  that  fatal  shot,  yet  it  is  to  be  weig;hed  by  the  jury  in  connection  with  all 
the  facts  in  the  case,  for  the  purpose  of  determining  the  questions  of  motive,  intent, 
deliberation  and  premeditation. f 

Trial  — Gharob  of  Court  —  Rbqubst  Covbrbo  bt. 

Defendant's  counsel  requested  the  court  to  charge  "that  if  the  jury  find  that  the  de- 
f endant  was  not  acting  deliberatelv  but  impulsively  when  he  first  struck  his  wife,  and  that 
the  subsequent  strikinff  of  Mrs.  Harris  ana  the  boy  Neals,  was  impulsive  and  not  deliber- 
ate, then  they  must  take  into  consideration  the  defendant's  state  of  mind,  which  would 
be  consistent  with  such  impulse  when  they  consider  the  question  of  the  aeUberation  of 
the  defendant  when  he  firea  the  shot."  The  court  sud  "Yes.  It  is  a  mere  play  upon 
words.  It  seems  to  me  I  have  covered  the  whole  ground."  Defendant's  counsel  excepted 
to  the  language  "It  is  a  mere  play  upon  words." 

Held,  that  oefendant  was  not  prejudiced,  as  the  court  bad  already  presented  to  the  jury, 
but  in  different  language,  the  ideas  included  in  the  request. t 

William  J,  Ludden,  for  appellant.     LaMott  W.  Rhodes,  for  respondents.  % 

^ABL,  J.  The  defendant  was  conyicted  of  murder  in  the  first  degree  for  shoot- 
ing his  wife  on  the  8d  day  of  July,  1884.     We  have  carefully  read  and  examined 

*  34  Hun,  620,  affirmed.    Defendant  executed  at  Troy,  Aug.  18,  1886. 

1 4  Crim.  Law  Hag.  588. 

X  See  71  N.  T.  694;  87  id.  877 ;  28  How.  Pr.  448;  181  Mass.  207.  —Ed. 
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the  evidence  and  proceedings  upon  this  trial,  and  are  satisfied  that  he  had  a  fair 
trial  in  which  all  his  rights  were  protected.  The  whole  case  was  considered  at 
the  general  term,  under  section  627  of  the  Code  of  Criminal  Procedure,  and  it 
affirmed  the  judgment  both  upon  the  law  and  the  facts.  The  able  opinion  pro- 
nounced  there  furnishes  a  satisfactory  discussion  of  the  most  material  points  now 
made  on  behalf  of  the  defendant,  and  were  it  not  for  the  serious  nature  of  this 
case,  we  would  rest  our  decision  upon  that  opinion.  We  will,  however,  briefly 
notice  the  main  objections  to  the  judgment  now  made. 

Upon  the  trial  the  people  were  permitted  to  show  the  prior  relations  between 
the  prisoner  and  his  wife ;  that  he  had  repeatedly  used  violence  to  her  person, 
and  had  threatened  to  injure  her  and  to  kill  her.  On  one  ocasion  in  August, 
1883,  a  witness  testified  that  she  was  in  a  room  near  to  that  occupied  by  the  de- 
fendant and  his  wife;  that  she  heard  the  prisoner  say  **damn  you,"  and  then 
heard  the  report  of  a  pistol,  and  that  his  wife  came  rushing  into  her  room  badly 
frightened  and  agitated.  In  the  spring  of  1884,  while  in  a  room  near  that  occu- 
pied by  the  defendant  and  his  wife,  the  same  witness  heard  again  the  report  of  a 
pistol  in  that  room,  and  upon  entering  the  roofli  found  the  wife  in  bed  in  a  faint- 
ing condition.  The  proof  of  the  pistol  shots  upon  these  two  occasions  was 
objected  to,  and  we  think  the  objection  was  properly  overruled.  There  was 
evidence  sufficient  to  enable  the  jury  to  find  that  the  shots  were  fired  by  the  de- 
fendant, either  at  his  wife,  or  in  anger  to  frighten  her.  In  cases  of  homicide,  it 
has  always  been  held  competent  to  show  the  conduct  and  feelings  of  the  prisoner 
toward  his  victim,  and  proof  that  he  had  made  previous  threats  or  attempts  to 
kill  his  victim  has  always  been  received.  3  Russell  on  Crimes  (9th  ed.),  288 ; 
Roscoe*s  Crim.  Ev.  (7th  ed.)  18;  Wharton  Hom.  (2d  ed.),  §  608;  2  Colby's 
Crim.  Law,  193.  Evidence  of  such  facts  is  received,  not  because  the  facts  give  nse 
to  a  presumption  of  law  as  to  guilt,  but  because  from  them,  in  connection  with 
other  circumstances,  and  proof  of  the  corpus  delicti,  guilt  may  be  inferred.  This 
evidence  did  not,  of  itself,  establish  the  fact  that  the  defendant  intended  to  kill 
his  wife  at  the  time  he  fired  the  fatal  shot ;  but  it  was  to  be  weighed  by  the  jury 
/in  connection  with  all  the  facts  surrounding  the  homicide,  for  the  purpose  of  de- 
termining the  motive  and  intent  of  the  defendant  at  the  time. 

It  is  claimed  that  the  coui*t  erred  in  refusing  to  charge,  as  requested  by  the 
defendant's  counsel,  'Hhat  if  the  jury  find  that  when  the  shot  in  question  was  fired 
.  by  the  defendant,  he  was  acting  under  the  same  impulse  as  when  he  first  struck 
her  (Ills  wife)  with  his  fist  on  the  8d  day  of  July,  they  cannot  find  the  defendant 
guilty  of  murder  in  the  first  degree."  It  is  difficult  to  perceive  precisely  what  was 
meant  by  the  word  "  impulse  "  in  this  request.  What  was  the  defendant's  impulse 
when  he  assaulted  his  wife  just  before  he  shot  her  ?  Did  he  then  intend  to  do 
her  great  bodily  harm  ?  He  may  have  had  the  same  impulse  when  he  fired  the 
shot,  and  may  yet  have  fired  it  for  the  purpose  of  giving  effect  to  that  impulse. 
It  was  for  the  jury  to  determine  what  his  impulse  or  motive  was  when  he  assaulted 
his  wife,  and  with  what  motive  and  intent  he  fired  the  pistol.  It  was  competent 
for  them  to  find  upon  the  evidence  that  defendant  entered  upon  his  work  of  death 
at  the  time  he  entered  upon  the  assault  of  his  wife,  and  that  his  motive  was  finally 
consummated  by  the  shooting. 

The  defendant's  counsel  also  requested  the  jud^  to  charge  **that  if  the  jury 
find  the  defendant  was  not  acting  deliberately  but  impulsively  when  he  first 
struck  his  wife,  and  that  the  subsequent  striking  of  Mrs.  Hams  and  the  boy 
Neals  was  impulsive  and  not  deliberate,  then  they  must  take  into  consideration 
the  defendant's  state  of  mind,  which  would  be  consistent  with  such  impulse 
when  they  consider  the  question  of  the  deliberation  of  the  defendant  when  he 
fired  the  shot."  The  court  said  *'yes.  It  is  a  mere  play  upon  words.  It  seems 
to  me  I  have  covered  the  whole  ground."  Counsel  for  the  defendant  excepted 
to  the  language  '*It  is  a  mere  play  upon  words."  The  reauest  is  obscure  in  its 
phraseology,  and  it  is  not  clear  what  was  meant  thereby ;  out  as  we  understand 
it,  was  fully  covered  by  the  charge  which  the  judge  had  already  made.  The  re- 
quest to  charge,  included  ideas  which  the  judge  had  already  presented  to  the 
jury  in  a  little  different  language,  and  hence  it  could  be  truly  said  that  it  was  a 
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mere  play  upon  words,  and  it  is  impossible  to  perceive  how  that^language  could 
have  prejudiced  the  defendant. 

Counsel  for  the  defendant  also  requested  the  judge  to  charge  "that  upon  the 
question  of  deliberation  under  the  lacts  of  this  case  the  jury  must  not  consider 
the  previous  threats  or  attempts  to  take  the  life  of  the  deceased  which  have  been 
sworn  to  by  the  witnesses  for  the  people,"  and  the  jud^  refused  to  so  charge,  to 
which  refusal  defendant's  counsel  excepted.  The  previous  threats  and  attempts 
to  take  the  life  of  the  deceased  were  evidence  tending  to  show  that  the  defend- 
ant had  long  deliberated  upon  the  subject ;  that  he  hn^  conceived  the  purpose  of 
killing  his  wife  long  before  the  8d  day  of  July;  and  they  were  competent  evi- 
dence both  upon  the  question  of  deliberation  and  of  premeditation. 

We  have  carefully  scrutinized  the  other  requests  to  charge  and  certain  portions 
of  the  charge  to  which  our  attention  has  been  called,  and  are  clearly  of  the 
opinion  that  no  error  was  committed  by  the  trial  judge.  His  charge  was  full 
and  fair,  covering  all  the  rules  of  law  which  the  defendant  was  entitled  to  have  laid 
down  for  the  guidance  of  the  jury,  and  was  fully  as  favorable  to  him  as  he  had 
any  right  to  ask.  • 

Our  attention  is  also  called  to  certain  rulings  upon  questiona  of  evidence.  Bat 
it  is  so  clear  that  the  exceptions  to  such  rulings  have  no  foundation  that  we  think 
it  is  unnecessary  to  give  them  particular  attention  here. 

It  is  claimed  that  upon  all  the  evidence  there  was  not  sufficient  proof  to 
establish  premeditation  and  deliberaUon  on  the  part  of  the  defendant  in  commit- 
ting the  crime.  We  think  there  was  abundant  evidence  upon  these  subjects  for 
the  consideration  of  the  jury.  The  defendant,  upon  the  occasion  of  the  homicide, 
commenced  by  striking  his  wife  and  finally  knocked  her  down,  and  while  she 
was  down  went  eighteen  feet  and  a  half,  t(^k  the  pistol  out  of  a  drawer  and 
then  approached  and  fired  the  fatal  shot 

Takmg  into  consideration  his  previous  treatment  of  his  wife,  and  all  the 
circumstances  surrounding  the  shooting,  it  was  a  question  for  the  jury  whether 
there  were  premeditation  and  deliberation.  To  show  absence  of  premeditation 
and  deliberation  it  is  not  sufficient  that  the  defendant  was  in  a  passion  or  a 
frenzy  at  the  time.  That  is  only  one  of  the  circumstances  to  be  taken  into 
account.  A  man  may  deliberate,  may  premeditate,  and  intend  to  kUl  after  pre- 
meditation and  deliberation,  although  prompted  and  to  a  large  extent  controlled 
by  passion  at  the  time.  All  the  evidence  was  open  for  consideration  at  the 
general  term  upon  this  branch  of  the  case,  and  we  cannot  say  as  matter  of  law 
that  there  is  no  evidence  of  premeditation  and  deliberation. 

Finding  no  reason  to  beheve,  therefore,  that  there  is  any  error  affecting  the 
judgment,  it  should  be  affirmed. 

iUd  concur. 
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SUPREME  JUDICIAL  CO  URT  OF  MAINE 


State  «.  MADno  Csntraij  Railboad  Oompakt. 

April  6,  1886. 
Ikdiotmbht  Aoaikst'  Railkoad  Cohpakt  —  Practicb  —  NoLU  Pbosbqui. 


management  of  tne  defendant  s  train. 
'   W,  T.  Hainesy  county  attorney,  for  State.     Baker,  Baker  db  Cornish  and  O,   O. 
To9e,  for  defendant. 

Pbtkks,  G.  J.  Whilst  the  trial  was  going  on  under  this  indictment,  the  evi- 
dence being  partially  in,  the  prosecutor  was  permitted  by  the  presiding  judge  to 
discontinue  the  indictment  by  entering  a  nolU  prosequi.  The  aiscontinuance  was 
entered  according  to  the  civil  and  also  according  to  the  criminal  form  of  pro- 
cedure. If  the  proceeding  is  a  civil  suit,  the  nonsuit  was  allowable,  but  other- 
wise, if  a  criminal  prosecution,  for  at  such  sta^  of  the  trial  the  alleged  criminal, 
if  he  demanded  it,  would  have  the  right  to  have  a  verdict  rendered.  8taU  v. 
8mith,  67  Me.  828. 

We  think  the  proceeding  is  essentially  civil  in  its  nature,  in  form  a  criminal 
prosecution,  in  fact  a  suit.  It  is  for  reasons  a  privileged  proceeding.  It  has  the 
rights  incident  to  a  civil  suit  and  something  more.  It  would  have  a  less  right  than 
belongs  to  a  civil  action  if  the  prosecutor  cannot,  the  court  assenting  to  the  act, 
become  nonsuit  before  the  cause  be  committed  to  the  jury.  Our  opmion  is  that 
the  prosecutor  had  such  right,  and  that  it  could  be  done  by  nonsuit  or  nolle  prose- 
qui,  although  noUe  prosequi  would  be  the  more  formal  and  accurate  entry.  8tate 
V.  Bailroad,  58  Me.  176;  StoiU  v.  Bail/road,  67  id.  479. 

Exceptions  overruled. 

Walton,  Danfobth,  YmoiN,  Libbbt  and  Haakbtj.,  JJ.,  concurred. 


McNicHOL  v.  Eaton. 

April  Y,  1885. 

ADMINIBTRATOBt  —  WaSTI  VPON  BbaL  EsTATB  IN  InSOLTINT  EsTATSS  —  CUTTIMO  TlXBBB  rROM 

Wild  Lands. 

In  order  to  enable  an  administrator  to  maintain  trespass  against  the  porchaser  from  the 
heirs,  who,  after  the  intestate's  death  and  before  the  appointment  of  the  administrator,  cat 
and  removed  timber  from  timber  lands  belonging  to  the  estate,  he  must  show  that  the  es- 
tate he  represents  is  actually  insolvent. 

This  he  can  show  only  by  the  probate  records  which  must  include  the  records  where  his 
last  domicile  was,  since  the  principal  assets  must  be  presumed  to  be  there.  And  the  admin- 
istrator is  bound  to  know  the  last  domicile  of  his  intestate. 

The  cnttinff  of  timber  from  wild  lands  in  a  careful  and  prudent  manner,  keepins  in  yiew 
the  future  riuue  of  the  land  as  well  as  the  present  income,  is  not  waste  within  the  mean- 
ing of  R.  S.,  1871,  chap.  66,  %  20,  or  chap.  65,  §  12. 

A,  MeMehol,  for  plaintiff.    Honey  <fc  Ckurdaier,  for  defendant. 

The  opinion  states  the  case. 

Danfobth,  J.  If  the  action  is  maintainable  it  must  be  by  virtue  of  R.  S. 
1871,  chap.  66,  §  20,  which  provides  that  "when  an  administrator  commits  waste 
or  trespass. . .  .on  real  estate  of  his  intestate  insolvent,  he  is  liable  for  treble  the 
amount  of  damage.  He  may  recover  damages,  in  an  action  of  trespass,  of  a 
person  committing  the  same,  to  be  accounted  for  as  assets,  although  such  person 
IS  heir  or  devisee  of  the  estate.''  In  chapter  95,  section  12,  of  the  same  revision,  it  is 
provided  that  when  an  heir  after  the  estate  is  represented  insolvent  and  before 
the  real  estate  is  sold  for  payment  of  debts,  or  before  all  the  debts  are  paid, 
**  removes  or  injures  any  buUmngs  or  trees,  except  what  is  needed  for  fuel  or  re- 
pairs, or  commits  any  strip  or  waste  on  such  estate,  he  shall  forfeit  treble  the 


Digitized  by  LjOOQ  IC 


SS4:  Thb  Eastern  Repobtee.  [Mo. 

amount  of  damages,  to  be  recoyered  by  the  executor  or  administrator  in  an  action 
of  trespass/' 

Both  of  these  sections  had  their  origin  in  chapter  191,  section  4,  of  the  acts  of  1885. 
Before  the  passage  of  the  last-named  act  the  administrator  had  no  claim  in,  or 
control  over  the  real  estate  of  his  intestate,  except  the  right  to  sell  under  a  license 
when  necessary  to  pay  debts.  No  liability  for  waste  rested  upon  the  heir,  and 
when  any  was  committed,  the  right  of  action  vested  in  him  alone.  Fuller  v.  Young, 
10  Me.  365 ;  Moody  v.  Moody,  15  id.  205.  Hence,  the  statute  being  in  derogation 
of  the  common  law,  in  its  meaning  cannot  be  extended  beyond  what  a  fair  con- 
struction of  its  terms  reouires. 

The  title  of  the  plaintifTs  intestate  to  the  real  estate  upon  which  the  alleged 
trespass  or  waste  was  committed  is  not  questioned.  Tlie  defendant  in  what  he 
did,  justifies  under  a  license  from  the  owner,  whose  title  is  derived  from  the  heir 
of  the  intestate;  therefore  he  stands  in  the  place  of  and  represents  the  heir.  But 
for  the  statute  he  has  all  the  rights  of  an  owner  except  tne  naked  ri^ht  to  sell 
existing  in  the  administrator.  The  burden  of  proof  rests  upon  the  plaintiff  to 
bring  his  case  within  the  provisions  of  the  statutea 

The  first  question  raised  is,  whether  the  defendant  is  liable  for  waste  committed 
before  the  estate  was  represented  insolvent.  By  the  act  of  1835  the  heirs  were 
in  express  terms  made  hable  only  for  waste  committed  after  a  representation  of 
insolvency  and  before  the  land  was  sold  for  the  payment  of  debts,  or  the  debts 
actually  paid,  and  then  only  in  case  the  estate  should  be  '*  absolutely  insolvent," 
and  they  were  liable  for  treble  damages.  By  the  revision  of  1841  this  section  was 
divided.  In  chapter  109,  section  37,  the  executor  or  administrator,  whether  an  heir 
or  not,  if  he  shall  commit  such  waste  or  trespass  upon  any  real  estate,  as  is 
described  in  chapter  129,  section  15,  is  made  liable  to  treble  damages  and  is  given 
authority  to  prosecute  actions  of  trespass  against  any  persons  committing  such 
waste,  whether  they  be  heirs  or  devisees  or  not,  and  the  damages  so  recovered 
shall  be  accounted  for  as  assets.  In  chapter  129,  section  15,  we  find  the  same 
provision  as  in  the  first  act  as  to  the  time  of  committing  the  waste.  If  the  heirs 
or  devisees  shall,  between  the  time  of  the  representation  of  insolvency  and  the 
sale  or  payment  of  the  debts,  commit  waste  such  as  is  there  described,  **  he  shall 
forfeit  and  pay  treble  the  value  thereof."  In  the  subsequent  revisions  these  sec- 
tions, though  slightly  changed  in  phraseology,  remain  the  same  in  meaning  unless 
changed  by  the  omission  in  the  earlier  section  in  the  revision  of  1841  of  the  refer- 
ence to  the  later  one.  It  would  seem  that  in  the  case  of  an  heir  or  devisee  the 
waste  must  be  after  the  representation  of  insolvency,  and  very  good  reasons  may 
be  given  why  it  should  be  so.  But  upon  this  point  we  make  no  decision  as  it  is 
not  necessary  to  the  case. 

In  any  event,  the  heir  can  only  be  liable  in  case  the  estate  is  proved  to  be  in- 
solvent. This  term  is  frequently  applied  to  estates  in  process  of  settlement  under 
a  representation  of  insolvency  either  by  an  administrator  or  in  the  hands  of  an 
assignee  without  regard  to  the  final  result  as  to  its  ability  to  pay  all  its  debts, 
or  otherwise.  But  we  may  well  suppose  that  under*  the  statute  upon  which  this 
action  rests,  the  word  is  used  in  its  more  literal  and  perhaps  more  correct  meaning 
—  an  absolute  insufficiency  to  pay  all  its  debts.  In  this  case  it  is  immaterial  in 
which  sense  it  is  used ;  for,  if  in  the  former,  the  action  must  fail,  for,  at  the  time 
of  the  alleged  waste,  the  estate  had  not  been  represented  insolvent  and  was  not 
therefore  in  that  sense  an  insolvent  estate.  If  in  the  latter  sense,  as  we  hold  it 
is,  the  action  must  equally  fail,  for  there  is  no  proof  of  such  insolvency.  In  BaUs 
V.  Avery ^  59  Me.  854,  in  the  oj^inion  of  the  court,  Walton,  J.,  says  the  action  may 
be  maintained  **  if  the  estate  is,  in  fact,  insolvent."  A  mere  representation,  then, 
is  not  enough.  In  the  same  case  it  was  held  that  the  documentary  evidence  from 
the  probate  office  is  the  only  proper  evidence  of  insolvency.  Here  we  have  no 
other,  no  admission  as  in  that  case.  From  the  probate  office  we  have  the  inven- 
tory of  the  appraisers,  the  representation  of  insolvency,  the  appointment  and  re- 
turn of  the  commissioners  to  adjudicate  upon  the  several  claims  presented.  We 
have  also  the  proper  evidence  of  an  appeal  from  an  allowance  of  the  only  two 
claims  which  were  allowed,  and  so  far  as  appears,  neither  of  those  appeals 'have  aa 
yet  been  disposed  of.     There  have  been  no  debts  proved  against  the  estate,  and 
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of  course  no  certainty  that  any  ever  will  be.  We  have  no  decree  of  Intolvonoy 
from  the  conrt,  for  in  the  present  state  of  the  case  there  could  bo  none.  Upon 
the  appointment  of  the  commissioners  it  was  decreed  that  the  estate  was  appar- 
ently insolvent. 

Further,  from  the  eyidence  in  this  case  it  is  apparent  that  the  court  here  under 
any  circumstances  could  not  -furnish  the  proper,  or  any  evidence  of  the  actual  in- 
solvency of , this  estate.  The  evidence  in  the  case  leaves  no  doubt  that  the  Intewtatd 
died  in  New  Brunswick,  and  at  the  time  of  hit  death  his  domicile  was  there.  That 
was,  therefore,  the  place  where  the  principal  administration  should  be  granted  and 
where  he  should  look  to  ascertain  the  real  condition  of  hii  affairH.  The  Judge  of 
probate  here  had  a  right  to  appoint  an  administrator  here  who  could  and  iiliould 
administer  such  property  and  pay  such  debts  as  might  be  found  horn.  It  does 
not  appear  whether  any  administration  has  been  had  under  the  forr^ign  government, 
but  until  it  shall  be  had,  or  it  is  in  some  proper  way  shown  that  there  are  no  Mm^i» 
there,  there  is  no  way  perceived  in  which  it  can  be  shown  that  the  eiitate  is  nmlly 
insolvent.  The  court  may  here,  so  far  as  its  jurindiction  goes,  show  that  the  tminU^ 
here  is  insufficient  to  pay  the  creditors  here,  and  for  the  purnose  of  paying  <l«bts 
here  may  authorize  the  sale  of  the  real  estate  as  in  FowU  v.  Coe^  68  ifo.  245.  it 
may  even  furnish  the  proof  that  the  estate  is  insolvent  here,  but  that  will  not  show 
it  insolvent  there,  or  as  a  whole.  We  do  not  mean  to  say  that  the  a/lminiHtraU/f 
must  lock  the  world  over  to  discover  assets,  but  he  is  \Hnind  to  know  the  lunt 
domicile  of  his  intestate,  the  place  where  his  assets  are  presumed  Ut  \h)  and  wliero 
the  principal  a*! ministration  should  be,  and  if  he  should  sustain  an  action  of  wimtt> 
against  the  heir,  be  prepared  to  show,  what  the  statute  re<|ttire«,  an  actual  \nmt\^ 
vency.  The  duties  of  the  administrators  of  the  same  estaU;  in  different  lotMiU'Mf 
especially  in  their  relations  to  each  other,  nmy  be  found  in  i\ui  following  ca«^; 
Fay  V.  Haven,  8  Mete.  103;  Lkerm&re  v.  JIacm,  23  FUtk,  110;  /Jawe$  v.  /iW/,  8 
id.  128,  143 ;  Bo«Um  y.  Bc^UUm,  2  Mas«i.  3M ;  JJatu  r.  JC»ty,  8  Fi/:k,  475 ;  an/l  many 
others  of  the  like  kind.  The  necessanr  inference  from  the  princinles  enuru^nU'A 
in  these  cases  is  that  an  estate  cannot  be  kjumn  U)  Ije  mutAretti  unUiM  it  s^;  iijfp^.urn 
at  the  last  domicile  of  the  intestate^  and  if  as  h/;  id  in  BaUs  r,  Avery,  amir  a,  it  In  to 
be  proved  from  the  records  of  the  court,  it  wffuid  tie*fta  nfjjtmary  tliat  ttM?re  %\umU\ 
first  be  an  administration  there  —  as  held  in  Ijit^rrftore  r,  Itat^i.^  mijrra^  X\%k  U«^r 
18  not  to  be  deprived  of  his  inherit^nfx  until  tite  gerA^^al  as««^  mre  exhausu/l, 
and  the  w'aste  in  question  is  as  much  the  inli^ritaac^  of  tlie  b^ir  aa  Uut  lamJ  ffftn 
which  it  was  taken. 

Wc  are  not  unmindful  of  th«  fact  that  tl»e  I'^vt^rs  of  *dtatni*inium  in  iUU  ^^mm 
represent  the  intestate  at  lat^  *A  Calii*  in  tf^  ij/*irAx  of  Wa*J>;n;rV>fii  f-^/r  4//  w* 
oreriook  K  8.,  cLap.  CS.  J  7,  in  irtj>;M  it  i*  yrf/ri'l*^i  that  *'lh^.  j'jrjvi*'.l;//f;  m* 
aomed  in  any  caae,  eiei^^  ;n  ca«^  of  fra^i-  v/  far  a*  it  4^rp*t>dii  uj^m  U*^  re*.'^".'^ 

of  any  perBoo, ih^l  t^A  b*r  ovf.V^V;'!  if*  a»T  j/r'X-*^y3i/,jr  » haUrir«rr.  *:x*^  pi 

OB  an  appeal  froa  the  ycAjf^Jt  ^yj-ifX  ;u  tf>;  '/ri'/.r.Ai  ea»^.  'ft  wt^^TU  U,*:  »*,',*.  *4 
jorifdi'.^ioa  app^an  oa  w-,  tozz^  r^jf^^*.'  'tr  t*-«  ca*«!;  *A  liMf/r4  r,  U/rf^nrd.  f^,  %h^ 
2S5.  tbe  K>T;i.iaieftt  of  wi.^:.  -m*-.  'iv  ^,'K  v -ftt-t-va,  I^-it  t,*-l»  a/^-t^/jn  U  vA  a  '/t*^ 
cefd:rz  ia  ::^  yr  'nr^,  'xr.rt,  z,'m  -^ ...  it  *^  jtjfc'i*  a-'-r  ystK,  *A  tf-^  r-y'//*'-  *A  *r,iA 
coon,  Off  h.  t-T  wiiT  >.^j^«^fie  w,t-*-  v.e  /,'-.*/: -',^,vsi  »;->;,  A  ujm  a**'..«#*yJ,    It  s$,xj 

dtaa^  li*  fwi$  "■■>::  u  f  -   j  p^/n-c!  m  v>  V^  'j'Xi.",-^  v-f  r,v*  .',-»>-»«' av   '/r  ,u 

or  waiSe  iiw  *.*^-i  ^r-.-^*^     r  ^i-Jt  *.\>:  »r^*'--vt  i*  w*-    *t  *^'^*i   «  ,v*  *-,  ,-.  A  "*.^.^, 

Tie  «ia£3C«  jT'T**  3*v  ^>'l:  ~j',a  '/  *iJt  »*«*>;  tr'-^n^Ci^    *nLf>rA  «  '.v-:u<.    i  i:   *  . 
.  mut  V,  jB9ev*-t<L  nca«r  Udo*  w.^  jUj^    autit  »iitf»^^u.iCjiy  uyw 
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tbem,  ai^d  those  in  occupation  have  occasion  to  cat  wood  and  lumber  for  fuel  and 
repairs.  We  must,  therefore,  resort  to  the  common  law  as  understood  in  this 
State  for  the  meaning  of  the  term  '*  waste/'  as  used  in  this  statute,  as  applied  to 
wild  lands. 

The  statute  uses  the  words  ^^  trespass  or  waste/'  but  trespass  must  be  used  as 
nearly  or  quite  synonymous  with  waste,  for  under  the  principles  above  stated  in 
Kimball  v.  Suimier,  supra^  no  act  upon  land  so  situated  would  be  trespass,  unless 
it  resulted  in  a  permanent  injury  to  the  freehold.  The  meaning  must,  therefore, 
depend  somewhat  upon  the  nature  of  the  land  to  which  it  is  applied.  That  which 
would  be  waste  upon  improved  land,  or  woodland  used  in  connection  with  im- 
proved land,  might  not  be  so  upon  wild,  or  such  as  is  used  exclusively  for  the 
lumber  which  it  produces.  The  land  here  In  question  was  occupied  for  the  latter 
purpose,  and  the  only  income  which  could  be  obtained  from  it  would  be  the  value 
of  the  lumber  taken.  Much  of  the  land  in  this  State  is  kept  for  that  purpose. 
This  may  be  stripped  or  wasted,  but  there  is  no  use  of  it  by  which  profit  may  be 
obtained  without  either  strip  or  waste.  There  is  a  natural  growth,  a  liability  to 
fire  or  wind  by  which  the  timber  may  become  a  burden  to  the  laud  so  that  a  re- 
moval would  be  a  benefit  rather  than  an  injury.  Certainly  it  cannot  be  that  the 
legislature  intended  that  the  heir  should  wait  twenty  years,  the  time  in  which  an 
administrator  may  be  appointed,  before  he  could  remove  such  timber  lest  he  might 
be  liable  for  waste.  Further  than  this  something  must  be  left  to  the  judgment 
fairly  and  honestly  exercised  as  to  what  timber,  dead  or  living,  should  be  removed 
consistently  with  a  careful  and  prudent  use  of  the  land,  keeping  in  view  its  value 
for  future  production,  as  well  as  a  present  income.  These  views  are  sustained  by 
Drown  V.  Smithy  52  Me.  142,  and  cases  cited ;  approved  with  considerable  em- 
phasis in  Abbott  V.  Holway,  72  id.  808.  If  then  the  defendant  used  this  land  in 
the  application  of  these  principles  as  an  owner,  of  common  care  and  prudence, 
would  use  his  own,  we  think  he  would  not  be  guilty  of  waste.  He  would  be  re- 
ceiving that,  and  only  that,  to  which  the  heir  would  be  entitled. 

Applying  these  principles  to  the  testimony  and  we  find  no  evidence  of  waste. 
It  cannot  be  in  taking  off  the  down  lumber,  for  that  was  no  injury  to  the  realty; 
nor  in  cutting  that  which  had  been  burned,  for  that,  as  the  evidence  shows,  would 
soon  have  become  worthless.  Nor  does  it  appear  that  the  cutting  of  that  portion 
which  was  green,  was  not,  from  its  interference  with  other  and  younger  growth, 
or  from  its  own  condition,  or  from  some  other  reason,  an  act  of  prudence,  and 
not  such  a  permanent  injury  to  the  freehold  as  would  amount  to  trespass  or  waste. 
There  is  in  fact  no  evidence  as  to  the  condition  of  the  land  at  the  decease  of  the 
intestate,  or  at  any  time  since,  before  or  after  the  cutting  complained  of,  nothing 
to  show  whether  any  injury  has  been  done. 

The  action  cannot  be  maintained  upon  the  second  count  in  the  writ,  for  it  does 
not  appear  that  the  intestate  ever  owned  the  down  lumber  except  as  a  part  of  the 
realty.  It  would,  therefore,  belong  to  the  heir  unless  the  cutting  of  it  was  waste, 
and  in  that  case  the  liability  would  be  for  the  cutting,  for  which  no  claim  Ib  made 
upon  this  defendant. 

Judgment  for  defendant. 

Peteks,  C.  J.,  Walton,  Virgin,  Embby  and  Foster,  JJ.,  concurred. 


MeBRITT  ©.    BUCKNAM. 

April  8,  1 S85. 

Will  —  Dbtisb — Pbbpbtuities. 

A  derise  was  as  follows:  ''I  g^ve  and  bequeath  unto  Hiram  Coffin,  bis  heirs,  etc.,  the 

remainder  of  my  homestead  farm upon  condition  as  follows :  that  be  pay  annually 

the  sum  of  $50  to  the  M.  E.  Church  in  Columbia  village,  for  the  support  of  preacbinz,  or 
if  the  said  Uiram  choose  to  pay  the  principal  of  which  the  above  sum  is  the  mterest  all  at 

one  time  or  in  payments  within tnen  mr  executors,  hereinafter  named,  shall  giro 

a  good  and  sufficient  deed  to  the  said  Hiram  Coffin,  his  heirs,  etc.,  which  shall  be  as  good 

and  binding  as  if  given  by  me But  if  the  said  Hiram  or  his  heirs  fail  in  anj  way  to 

perform  the  conditions  aboye  named,  then  I  give  and  bequeath  the  farm  before  named  to 
the  said  M.  E.  Church." 
Held,  1.  That  as  the  contingency  upon  which  the  deyise  to  the  church  was  to  vest  might 
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not  happen  within  life  in  being  and  twentj-one  years,  the  devise  was  roid,  as  offending  the 
rule  aeainst  perpetuities. 

2.  Tnat  the  option  cnyen  the  first  taker  to  extinguish  the  condition  and  perfect  his  own 
title,  did  not  remove  toe  uncertainty  of  the  time  of  the  vesting  of  the  aevise  over,  and 
hence  did  not  take  the  devise  out  or  the  rule. 

8.  That  the  first  taker  was  not  made  a  trustee  for  the  second  contingent  devisee,  but 
held  in  fee  subject  to  the  conditions. 

4.  That  whatever  rights  the  demandants  representing  the  church  have  in  equity,  they 
have  not  the  legal  title  accompanied  by  a  present  right  of  entry. 

Dams  d  Bailey^  for  plaintiff.     Charles  A.  Bucknam^  for  defendant. 

Emert  J.  Whatever  may  be  the  equitable  interests  of  the  demandants  in  the 
demanded  land,  or  whatever  interest  or  title  they  may  acquire  therein,  through 
appropriate  eouity  proceedings,  they  cannot  recover  judgment  in  this  real  action, 
unless  at  the  date  of  their  writ,  December  15,  1883,  they  had  then  vested  in  them- 
selves the  legal  title,  and  immediate  right  of  possession. 

Their  only  claim  of  title  is  under  the  fifth  clause  of  the  will  of  Louise  J.  Buck- 
nam, which  is  stated  in  full  in  the  report  of  the  case.  The  demandants  are  the 
trustees  referred  to  in  said  clause.  The  tenant  claiming  under  said  Coffin  had 
ceased  to  pay  said  annual  sum  of  $50,  and  the  alternative  condition  named  in  the 
will  has  not  been  performed. 

It  may  be  admitted  that  the  legal  title  the  testatrix  intended  to  confer  on  the 
demandants,  on  the  happening  of  the  contingency,  is  a  fee.  It  is  equally  clear, 
we  think,  that  whatever  equitable  rights  the  testatrix  intended  to  confer  on  the 
demandants,  she  did  not  intend  them  to  take  any  legal  title  until  the  contingency 
happened.  She  first  devised  the  land  to  '*  Hiram  Coffin,  his  heirs,  etc.,"  upon 
conditions.  "But  if  (to  quote  from  the  will)  the  said  Hiram  or  his  heirs  fail  in 
any  way  to  perform  the  conditions  above  named,  then  I  give  and  bequeath  the 
farm  to  the  M.  E.  Church,  etc."  The  devise  to  '*  Hiram  Coffin,  his  heirs,  etc.," 
was  in  effect  a  fee,  though  charged  with  certain  burdens  and  conditions. 

The  devise  over  was  of  the  fee,  but  clearly  the  devise  over  of  the  legal  title  to 
the  land  itself  was  not  to  be,  unless  and  until  the  failure  of  the  first  devisee  or 
his  heirs  to  perform  the  conditions.  Whatever  equitable  interest  the  second  dev- 
isees might  have  in  the  land,  whatever  rights  they  might  have  against  it,  to 
enforce  the  payment  of  the  annuity,  their  legal  title,  their  fee,  could  not  be  in  ex- 
istence until  the  time  when  there  should  be  a  failure  to  perform  the  conditions. 

That  date  was  wholly  uncertain.  It  might  have  been  immediately  after  the 
death  of  the  testatrix.  It  might  not  have  been  until  long  after  the  lapse  of  a  life- 
time, and  twenty-one  years.  Such  a  devise  is  an  executory  devise,  and  to  be  valid, 
it  must  take  effect,  the  fee  must  vest,  contingency  occur,  within  a  life  in  being  and 
twenty-one  years,  reckoning  from  the  death  of  the  testator. 

The  contingency  must  happen.  It  must  be  such,  that  it  will  necessarily  happen 
within  the  time  of  a  life  in  being  and  twenty-oue  years. 

If  the  contingency  be  such  that  possibly  it  may  not  happen  within  the  pre- 
scribed time,  the  devise  over  is  void. 

This  is  the  old,  well-known,  inflexible  rule,  established  long  ago  in  the  common 
law,  to  guard  against  perpetuities.  Whatever  may  be  the  intention  of  a  testator, 
no  effect  can  be  given  to  it,  if  it  violate  that  rule.  It  may  seem  an  arbitrary  rule, 
but  it  is  a  wise  rule,  and  one  that  must  be  enforced.  A  full  and  clear  exposition 
of  this  whole  subject  of  the  nature  of  executory  devises,  the  scope  of  the  rule 
against  perpetuities,  and  its  effect  on  executory  devises,  may  be  found  in  Brattle 
l^uare  Church  v.  Qrant^  3  Gray,  142;  Fosdick  v.  Fosdick,  6  Allen,  41;  Odell  v. 
Od^,  10  id.  1. 

The  authorities  are  there  fully  and  correctly  cited,  and  we  refer  to  those  cases, 
rather  than  consume  space  by  quoting  from  them,  or  other  authorities.  See,  also,  . 
the  late  case;  Theological  Education  Society  v.  Attorney- General,  136  Mass. 
285;  also  Blade  v.  Patten^  68  Me.  380.  The  devise  over  in  this  case,  under  which 
the  demandant  claims,  depends  upon  a  contingency  which  might  not  happen  until 
after  the  period  prescribed  by  law.  The  conditions  might  not  have  been  per- 
formed until  after  such  lapse.  The  devise,  therefore,  offends  against  the  rule,  and 
cannot  be  sustained.  The  testatrix's  attempt  to  create  an  estate  in  the  demand- 
ants in  that  contingency  failed,  as  not  being  permitted  by  law,  and  the  demand- 
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ants,  whatever  rights  they  may  have,  did  not  acquire  under  the  will  the  legal 
estate  necessaiy  to  entitle  them  to  judgment  in  this  action. 

The  demandant's  counsel  claim  that  there  are  some  matters  or  provisions  con- 
nected with  the  devise  of  the  farm,  which  will  uphold  the  devise  to  the  demand- 
ants, as  not  offending  against  the  rule  above  named. 

They  say  that  the  devise  to  Coffin  and  his  heirs  is  upon  a  condition  with  an 
alternative,  which  he  could  perform  at  his  option.  The  alternative  was  the  right 
to  free  himself  from  the  condition  by  paying  a  gross  sum  at  once.  -The  argument 
is,  that  he  could  make  an  absolute  title  in  himself,  free  from  any  condition,  by 
payings  a  gross  sum,  that  the  limitation  of  the  estate  is  within  his  control,  that  he 
should  be  held  to  sustain  all  the  devises  and  should  not  be  allowed  to  defeat  the 
devise  over,  and  thereby  enlarge  his  own  estate  by  neglecting  to  either  perform, 
or  commute  the  condition. 

We  have  no  occasion  to  consider  the  estate,  rights,  or  duties  of  Coffin,  pr  of 
those  claiming  under  him.  Whatever  duties  they  may  owe  in  relation  to  this  land, 
can  perhaps  1^  enforced  against  them,  or  the  land,  by  proper  proceedings.  This 
case  stands  or  falls  on  the  legal  title  of  the  demandants  under  the  will.  The  time 
of  the  vesting  that  title  has  been  shown  to  be  too  uncertain,  and  possibly  too  re- 
mote. The  addition  of  the  alternative  to  the  condition  does  not  remove  the  un- 
certainty, nor  abridge  the  prossible  remoteness  of  the  time.  The  contingency  of 
the  failure  to  perform  both  alternatives  might  not  happen  until  after  the  lapse  of 
the  time  prescribed  by  law.  Whatever  may  be  the  rights  or  duties  of  the  first 
taker,  the  inflexible  rule  of  law  will  not  recognize  any  estate  attempted  to  be 
vested  in  a  second  taker  so  long  as  there  is  any  chance  that  it  may  not  vest  until 
after  the  prescribed  time.  The  ingenuity  of  the  able  counsel  has  not  removed 
that  chance  from  their  clients'  claim. 

Again  it  is  contended,  that  the  church  took,  at  the  death  of  the  testatrix,  a 
present  vested  interest  of  some  kind,  capable  of  being  released,  and  that  a  con- 
veyance by  the  church  and  by  Coffin  would  convey  the  whole  estate,  free  from  con- 
dition, thus  removing  the  objection  of  a  perpetuity. 

But  the  church  took  no  legal  estate  in  the  land.  It  was  not  entitled  to  all  the 
rents,  or  income.  It  only  took  a  right  to  a  specified  sum  as  an  annuity.  It  could 
in  no  way  interfere  with  the  land,  its  title,  or  possession  by  its  own  act.  It  could 
not  maintain  any  process  in  relation  to  it,  so  long  as  the  annuity  was  paid.  There 
was  no  provision  in  the  devise,  that  the  church  could  surrender  the  annuity,  ex- 
cept at  the  option  of  Coffin,  or  those  claiming  under  him. 

The  annuity  could  not  be  assigned  by  the  church.  Coffin  need  not  have  paid 
it  to  any  one  else  but  the  church.  The  testatrix's  bounty  was  intended  for  the 
support  of  the  preaching  of  the  Gospel  presumably  in  that  church.  That  bounty 
cou)d  not  be  diverted.  If  that  church  would  not  administer  it,  trustees  would  be 
appointed  by  the  court,  that  the  benevolent  interest  of  the  testatrix  might  not  fail. 
The  cases  cited  by  the  demandant's  counsel  appear  to  be  cases  where  it  was  sought 
to  reach  the  land  by  process  in  equity,  to  charge  it  with  the  payment  of  a  legacy, 
or  annuity. 

The  cases  cited  may  declare  that  such  a  legatee  has  a  vested  interest  in  the  pay- 
ment of  the  annuity,  but  we  think  none  of  them  go  farther,  than  to  declare  a  lien 
on  the  land  for  such  payment,  enforceable  in  equity.  We  find  no  case  in  which 
it  is  declared  that  such  a  legatee  has  a  legal  estate  in  the  land  independent  of  a 
court  of  equity.  We  do  not  need  to  discuss  further  the  interest  of  the  church, 
nor  the  estate  of  Coffin,  or  the  tenant  under  him. 

Whatever  the  testatrix  may  have  intended  to  give  Coffin,  or  give  the  church, 
she  gave  a  fee,  a  legal  estate  to  the  church  trustees  only  upon  a  contingency  un- 
certain as  to  time.  No  view  of  the  church's  interest  that  has  been  presented 
removes  that  uncertainty. 

The  main  reliance  of  the  demandants,  however,  is  upon  the  charitable  nature  of 
the  devise  to  them.  They  claim  that  the  rule  against  perpetuities  does  not  apply 
to  such  devises,  and  that  this  devise,  being  to  a  charity,  is  valid  notwithstanding. 
It  may  be  admitted  that  the  devise  over  is  to  a  charity,  and  that  a  devise  to  a 
charity  may  lawfully  be  made  perpetual 

Indeed,  charities  are  of  lasting  benefit  to  humanity,  and  their  perpetuity  is 
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desirable,  and  intentions  of  donors  to  make  their  c^ts  perpetual  are  readily  in- 
ferred and  upheld.  OdeU  y.  Odslly  10  Allen,  6,  and  cases  cited.  But  it  is  not  the 
perpetuity  of  the  estate  intended  to  be  given  to  the  church  trustees  that  breaks 
against  the  rule.  It  is  the  possible  perpetuity  of  the  estate  «ven  the  first  taker, 
the  possibility  that  the  estate  given  to  the  charity  may  not  beffin  in  time.  It  is 
well  settled  that  if  a  gift  is  made  in  the  first  instance  to  an  individual,  and  then 
over  to  a  charity  upon  a  contingency  which  may  not  happen  within  the  prescribed 
limit,  the  gift  to  the  charity  is  void.  Perry  on  Trusts,  |  786  (1st  ed.),  and  cases 
there  cited ;  OdeU  v.  Odell,  10  Allen,  7 ;  Brattle  Square  Church  v.  Grant,  3  Gray, 
154.  The  case  of  Commissumera  of  Charitable  Ikmations  v.  I>e  Clifford,  1  D.  &  W. 
240,  258,  seems  to  be  a  leading  case  on  this  point. 

There,  the  testator  devised  lands  to  trustees.  He  directed  that  the  yearly  rents, 
to  a  certain  amount,  be  appropriated  to  certain  charities.  He  then  provided  that, 
if  an  increase  of  rents  was  obtained,  the  surplus  over  the  amount  first  approprii^;ed 
should  go  to  such  persons  of  certain  families,  as  should  be  lords  of  Downpatrick 
manor.  He  further  provided  that  in  case  said  familes  became  extinct,  or  did  not 
protect  the  charities  established  by  the  will,  then  the  surolus  rent  should  go  to 
the  first  charities  to  whom  the  first  rent  was  given. 

It  was  held  that  the  gift  over  of  the  surplus  rents,  although  to  a  charity,  was 
too  remote,  as  the  contingency  upon  which  it  was  to  take  effect  was  not  restricted 
within  proper  limits.  This  case  is  quoted  with  approval  in  the  Brattle  Square 
Church  Case,  and  in  OdeU  v.  OdeU,  mpra,  and  seems  analogous  to  the  present  case. 

The  demandant's  counsel  cites  GhrisVs  HoapUal  v.  OraijigeT,  16  Sim,  88;  S.  C, 
on  appeal,  1  Mac.  &  G.  459,  where  property  was  given  to  one  charity,  to  go  over 
to  another  on  a  certain  event,  and  was  allowed  to  vest  in  the  second  charity,  after 
two  hundred  years. 

The  devise  of  the  legal  estate  was  to  charities  in  eacb  instance,  and  could  properly 
have  been  perpetual  in  either. 

There  was  no  more  perpetuity  in  both  charities  than  in  one.  The  takers  of  the 
legal  estate  were  simple  trustees. 

The  lord  chancellor  on  appeal  said  in  effect  that  the  substance  of  the  provision 
in  the  will  was  a  substitution  of  one  trust  for  another,  rather  than  a  forfeiture  of 
one  estate,  and  creation  of  another.  In  the  case  at  bar,  Cofiin,  the  first  taker,  was 
not  a  trustee.  He  did  not  hold  the  land  for  the  church  but  for  himself,  it  being 
charged  with  a  fixed  annuity.  The  case  cited  does  not  apply.  The  demandants 
also  quote  from  the  language  of  the  master  of  rolls,  and  the  lord  chancellors, 
in  the  Wax  Chandlers'  Co,  Case,  L.  R.,  8  Ea,  452;  S.  C,  on  appeal,  *L.  R., 
5  Ch.  App.  512.  But  in  both  those  cases,  the  first  takers  were  held  to  be  trustees 
to  acertam  extent  for  a  charity,  and  the  process  was  by  the  attorney-general  to 
direct  the  application  of  the  income.  The  devisees  under  the  devises  over  were 
not  parties,  and  made  no  claim.  The  validity  of  the  devise  over  was  not  a 
question,  and  could  not  have  been  a  question.  We  do  not  think  those  cases  are 
compelling  authorities  in  support  of  the  demandant's  proposition. 

We  do  not  undertake  to  pass  upon  the  legal  rights  or  estate  of  the  tenant,  or  to 
say  whether  he  has  any  estate.  We  do  not  mean  to  conclude  any  rights  of  the 
church,  or  its  trustees,  to  the  annuity,  or  any  of  its  equitable  rights  in  the  land. 

We  only  decide  that  so  far  as  now  appears  the  legal  estate,  which  demandants 
say  was  devised  to  them,  does  not  exist,  for  the  reason  that  the  contingency  fixed 
for  its  beginning  was  not  fixed  within  the  legal  limits. 

Demandants  nonsuit. 

Peters,  0.  J.,  Walton,  Virgin,  Fobtbr  and  Haskell,  JJ.,  concurred. 

[See  Theobald  Constr.  of  Wills,  chap.  24 ;  81  Alb.  L.  J.  405. 
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Dbztbb  Sayikos  Bakk  o.  Copblaitd. 

April  9,  1886. 

NjBGOTIABLH  InSTBUMBNTS  — PROMISSOBT  NOTB  —  GoNSIDBBATION  —  ASSIONMBNT. 

A  note  made  by  the  treasurer  of  a  saviaga  bank  without  the  knowledge  of  the  trustees. 
ruDoingto  the  bank,  for  the  purpose  of  making  up  to  the  bank  a  loss  on  loans  for  wbioQ 
he  was  neither  morally  nor  legally  responsible,  is  void  for  want  of  a  consideration. 

An  assignment  of  a  life  insurance  policy  to  secure  such  a  note,  made  without  the  knowl- 
edge of  the  trustees,  is  Toid  for  want  of  a  delivery. 

Where  money  is  received  by  the  trustees  of  a  savings  bank  upon  a  life  insurance  policy 
upon  the  life  of  a  deceased  treasurer  and  applied  b^  them  to  pay  a  note  of  such  treasurer 
to  the  bank,  which  was  void  for  want  of  consideration,  that  sum  should  be  allowed  as  a 
credit  in  an  action  upon  an  account  of  the  bank  against  such  deceased  treasurer. 

Jofdah  Crosby  and  /.  H.  Drummond,  for  plaintiff.  D.  D.  Stewart  and  T,  H.  B. 
Pierce,  for  defendant. 

Danporth,  J.  This  case,  having  been  submitted  to  auditors,  comes  before  this 
court  upon  their  report  with  the  documents  and  evidence  attached,  with  the  pro- 
vision that  if  in  the  ^'opinion  of  the  court,  the  plaintiff  has  made  out  tk prima 
fdde  case  for  any  balance,  the  action  is  to  stand  for  trial  upon  such  items  as  the 
court  shall  find  the  plaintiff  has  made  a  legal  •prima  fade  case  to  sustain,  other- 
wise judgment  for  the  defendant  shall  be  rendered  in  accordance  with  the  law  of 
the  case." 

Under  this  report  the  first  question  that  arises  is,  whether  the  plaintiff  has  made 
out  dk  prima  fcune  case  for  "  any  balance  "  in  its  favor.  The  report  of  the  auditors 
shows  a  balance  for  the  plaintiff,  and  so  far  perhaps  a  prima  facie  case  for  that 
balance.  But  from  the  terms  of  the  report  as  well  as  from  the  course  pursued  by 
the  counsel  in  the  argument  we  do  not  understand  that  the  balance  so  found  is 
sufficient,  or  that  the  parties  so  understood  it,  but  rather,  that  the  decision  shall 
rest  upon  the  facts  reported.  The  auditors  have  not  made  a  full  report  of  the 
evidence  upon  which  their  conclusions  are  based,  but  have  reported  what  cer- 
tainly appears  to  be  a  full,  fair  and  clear  report  of  the  facts  upon  which  this  state- 
ment of  the  account  was  made  up.  Relying  upon  these  facts  there  are  several 
items  allowed  by  the  auditors  to  which  the  defendant  objects  and  some  credit 
disallowed  which  he  claims  should  have  been  allowed,  On  the  other  hand,  it 
does  not  appear  that  any  item  of  charge  has  been  omitted  which  the  plaintiff 
claims  should  have  been  allowed,  or  credit  allowed  which  should  have  oeen  re- 
jected. 

There  is  one  item  claimed  by  the  defendant  as  credit — the  money  received  by 
the  bank  upon  the  testator's  note  for  $2,000 — ^upon  which  the  auditors  have  re- 
ported the  facts,  but  which  they  have  neither  allowed  or  rejected ;  leaving  it  to 
the  decision  of  the  court.  Assuming  the  account  as  stated  by  the  auditors  to  be 
correct  as  far  as  it  goes,  if  this  item  should  be  allowed  it  changes  the  balance,  and 
upon  this  question  depends  the  result  of  this  case  in  its  present  stage. 

Ought  the  proceeds  of  this  note  to  be  allowed  the  defendant  as  a  credit?  From 
the  facts  as  tliey  appear  in  the  report  we  think  they  should  be.  The  note  was  in 
fact  never  delivered  to  the  bank.  It  remained  imder  the  maker's  control  so  long 
as  he  lived,  was  payable  by  its  terms  only  from  an  insurance  upon  his  life  except 
at  his  option,  and  it  does  not  appear  that  during  his  life  he  elected  to  pay  it  m 
any  other  way.  Nor  was  it  in  his  life-time  accepted  by  the  bank,  for  ite  officers 
had  no  knowledge  of  its  existence  until  after  his  death. 

But  independent  of  these  considerations  by  an  indorsement  upon  the  back  of 
the  note  which  became  a  part  of  it,  it  was  given  to  make  up  in  part  for  a  loss  for 
which  the  maker  was  neither  legally  or  morally  responsible.  The  note  was,  there- 
fore, without  consideration  and  not  valid  or  binding  upon  the  maker  even  as  a 
^ft,  as  is  universally  conceded,  certainly  since  the  case  of  Parish  v.  Stone,  14  Pick. 
198.  It  could  not,  therefore,  have  been  collected  by  any  legal  proces^^,  and  the  ap- 
propriation of  the  money  received  upon  the  insurance  policy  to  its  .  %yment  was 
without  authority  or  validity. 

The  note  itself  as  well  as  the  indorsement  upon  the  back  shows  that  it  was 
secured  upon  a  life  insurance  policy.    The  poHcy  shows  an  absolute  assignment 
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to  the  bank  except  so  far  as  it  was  limited  by  a  separate  but  accompanying  writing. 
This  assignment,  like  the  note,  was  not  deUvered  or  accepted,  nor  was  it  intended 
to  operate  during  the  assignor's  life-time.  It  being,  therefore,  in  the  nature  of  a 
testamentary  disposition  of  his  property,  was  a  void  instrument  either  with  or 
without  the  note.  But  under  the  accompanying  memorandum, the  trustees  of  the 
ban)c,  though  having  no  le^al  right  to  the  proceeds  of  the  insurance,  unlike  the 
note,  had  a  color  of  authority  for  collecting  the  money  and  appropriating  it  as 
directed.  This  memorandum  explained  more  fplly  the  reasons  for,  and  purpose 
of  obtaining  the  insurance,  and  what  was  to  be  done  with  it  in  case  of  the  death 
of  the  insured.  At  the  beginning,  after  recognizing  the  liability  to  sudden  death 
or  incapacity  to  transact  business,  the  insured  declares  his  purpose  to  be  **that 
some  way  may  be  provided  to  make  good  any  possible  loss  to  the  bank  by  reason 
of  any  neglect  of  mine  or  occurring  under  my  administration  during  my  term  of 
office.''  He  refers  to  the  Leavitt  loss  and  of  his  intention,  if  he  lives  long 
enough,  to  make  good  to  the  bank  that  loss.  He  then  says:  ^'I  desire 
strict  and  exact  justice  in  the  execution  of  this  trust,"  and  names  cer- 
tain persons  he  desires  to  have  appointed  by  the  trustees  of  the  bank  to 
examine  the  securities,  calculate  the  probable  losses  and  pay  the  balance, 
if  any,  .to  his  family.  At  the  close  he  adds  a  request  which  amounts  to  a  condi- 
tion, that  if  he  made  good  the  loss,  his  family  should  be  indemnified  against  all 
liability  for  dower  under  deeds  of  warranty  he  had  given  of  the  Leavitt  property. 
Here  there  was  an  instrument  intended  to  impose  a  trust  upon  the  officers  of  the 
bank  to  receive  the  money  upon  the  policy,  and  after  pursuing  the  course  pointed 
out  to  ascertain  the  losses  to  the  bank,  both  those  for  which  the  insured  was  lia- 
ble as  well  as  those  for  which  he  was  not,  and  after  making  such  losses  good,  pay 
the  balance  to  hi^amily.  Without  following  the  directions  the  trustees  have 
appropriated  sufficient  of  the  money  to  pay  the  note,  and  call  it  a  gift  to  the  bank. 
T\na  money  has  go^e  into  the  funds  of  the  bank ;  it  has  been  entered  upon  the 
books.  This  suit  is  in  effect  to  recover  a  deficit  as  shown  by  the  books.  This  is 
as  much  a  credit  as  any  other  sum  credited  upon  the  books,  and  hi  making  up 
the  deficit  should  be  taken  into  consideration  precisely  as  the  other  sums  were, 
and  there  is  no  more  need  of  filing  it  in  set-off  than  of  the  others.  The  appro* 
priation  was  an  illegal  one.  Making  the  disposition  of  it  they  did,  the  trustees 
cannot  complain  if  it  is  treated  as  a  credit,  and  if  so  treated,  the  defendant  has 
the  right  to  say  it  shall  be  first  applied  to  losses  for  which  his  testator  was  liable, 
and  by  making  that  claim  in  this  action  it  follows  that  the  amount  necessary  and 
used  to  make  good  such  losses  he  cannot  recover  in  this  or  any  other  action.  He 
cannot  recover  for  the  excess  in  this  action,  for  no  account  in  set-off  has  been 
^  filed.     Whether  he  can  do  so  in  any  other  we  have  no  occasion  now  to  decide. 

There  is,  therefore,  from  the  facts  reported,  no  prima  facie  balance  In  favor  of 
the  plaintiff,  and  under  the  provisions  of  the  report,  the  court  must  render  *'  such 
judgment  for  the  defendant  as  shall  be  in  accordance  with  the  law  of  the  case." 

That  judgment  cannot  be  for  any  balance,  for  the  reason  already  given  that  no 
account  has  been  filed  in  set-off.  Nor  can  any  specific  balance  be  made,  for  at 
most  under  this  report  we  can  only  decide  whether  any  item  is,  prima  facis^  sus- 
tained by  the  facts,  and  cannot  decide  its  validity  as  upon  a  full  hearing  upon  its 
merits.  Therefore  no  judgment  should  be  entered  which  will  preclude  the  plain- 
tiff from  a  further  hearing  upon  these  items  in  another  action,  so  far  as  they  may 
be  available  in  defense  of  a  suit  to  recover  the  money  paid  upon  the  note  or  other- 
wise.    For  these  reasons  the  entry  must  be,  plaintiff  nonsuit. 

Pbtbbs,  C.  J.,  YiBGiN,  Embbt,  FoBTBa  and  Habkbll,  JJ.,  concurred. 
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Ex  parte  Conaut.  In  re  Foglbb. 

April  18,  1886. 

Insolybnct — ** Mbrchakt  or  Trader"—  Dibcharor. 

Casual  traosactioDs  in  mioing  stocks,  independent  and  outside  of  an  established  bosi- 
ness,  amounting  in  all,  in  the  course  of  a  year  to  about  $8,600,  do  not  constitute  a  man  a 
"  merchant  or  trader"  within  the  meaning  of  the  insolvent  law.* 

C  K  LiUl^ldj  for  creditor.    iT.  K  Havly,  for  insolvent. 

LiBBET,  J.  The  creditor  objected  to  the  insolvent  debtor's  discharge  on  the 
ground  that  he  was  a  merchant  or  trader,  and  did  not  keep  a  cash-book.  The 
judge  of  the  court  of  insolvency  found  that  the  debtor  was  entitled  to  a  discharge 
and  decreed  accordingly.  The  creditor  appealed  to  the  supreme  judicial  court, 
and  the  case  was  heard  by  the  presiding  judge  at  nisi  pnuSj  who  affirmed  the 
decree  below.  The  case  comes  here  on  exceptions  to  the  rulings  of  the  judge  in 
matters  of  law. 

To  sustain  his  objection  that  the  debtor  was  a  trader,  the  objecting  creditor 
proved  that  during  a  period  of  about  a  year  the  debtor,  from  time  to  time,  bought 
and  sold  mining  stocks  amounting  in  all  to  about  $8,500.  These  transactions  were 
casual,  outside  of  his  established  business  and  independent  of  it  The  judge  who 
heard  the  case  held  that  these  facts  did  not  constitute  the  debtor  a  trader  within 
the  meaning  of  R.  S.,  chap.  70,  §  46.  The  main  question  for  determination  is 
whether  that  ruling  is  correct.     We  think  it  is. 

One  who  makes  it  his  business,  or  a  part  of  his  business,  to  buy  and  sell  goods, 
merchandise,  or  commodities  is  undoubtedly  a  trader  within  the  meaning  of 
the  statute.  Qroves  v.  Kilgore,  72  Me.  491  ;  Sylvester  v.  Edgecomb,  76  id.  409. 
But  we  find  no  authorities  that  hold  that  speculating  in  stocks  constitutes  one  a 
trader.  The  authorities  cited  by  the  counsel,  and  those  which  we  have  been  able 
to  find  hold  the  other  way.  A  trader  is  defined  to  be  **  one  who  makes  it  his 
business  to  buy  merchandise  or  goods  and  chattels,  and  to  sell  the  same  for  the 
purpose  of  making  a  profit"  Bouv.  Law  Die.  594.  8hares  in  stocks  are  neither 
merchandise,  goods,  or  chattels.  In  re  Gldlandy  L.  R.,  2  Oh.  466,  it  was  held  that 
buying  and  selling  stocks  did  not  constitute  one  a  dealer  in  *'  goods  or  commodi- 
ties ''  within  the  meaning  of  the  English  Bankrupt  Act,  so  as  to  subject  him  to  its 
provisions. 

In  re  Mansion,  5  Ben.  818,  it  was  held  that  speculating  in  stocks  did  not 
render  the  bankrupt  a  '^  merchant  or  tradesman  "  within  the  meaning  of  the  United 
States  Bankruptcy  Act,  which  denied  a  discharge  to  the  bankrupt,  *'if,  being  a 
merchant  or  tradesman,  he  has  not,  subsequently  to  the  passage  of  the  act,  kept 
proper  books  of  account."  Blatchford,  J.,  in  his  opinion,  says:  ^'  Although, 
according  to  the  lexicons,  one  who  is  engaged  in  the  business  of  bujring  and  sell- 
ing for  gain  may  be  called  a  merchant,  and  also  a  tradesman,  yet  I  do  not  think 
it  would  ever  occur  to  any  one  to  speak  of  a  person  carrying  on  the  business 
which  the  bankrupt  carried  on  in  the  way  in  which  he  carried  it  on,  as  a  merchant 
or  as  a  tradesman,  nor  do  I  think  that  those  words,  as  used  in  the  twenty-ninth 
section,  embrace  such  a  person."  **  A  clergyman,  or  a  physician,  or  a  lawyer 
might  carry  on  the  same  business  in  the  same  way,  in  addition  to  his  regular  pro- 
fessional business,  and  no  one  would  call  him,  in  consemience,  a  merchant  or  a 
tradesman.  If  not,  the  bankrupt  cannot  be  so  called."  It  appeared  that  specu- 
lating in  stocks  was  the  bankrupt's  only  business. 

The  same  rule  was  fully  affirmed  in  In  re  Woodward,  8  Ben.  568.  In  this  case 
the  sole  business  of  the  bankrupt  was  that  of  a  speculator  in  stocks  and  a  stock 
broker.  He  was  a  member  of  the  board  of  brokers,  kept  an  office,  and  bought 
and  sold  to  a  very  large  amount;  his  liabilities,  when  he  was  declared  a  bankrupt, 
reaching  nearly  $8,000,000.  In  his  opinion,  Bbnbdict,  J.,  says:  **Upon  these 
facts  the  court  has  been  urged  to  hold  that  the  bankrupt  was  a  merchant  or 
tradesman,  and  to  refuse  the  discharge  because  of  his  failure  to  keep  proper  books 
of  account.    But  my  opinion  is,  that  the  bankrupt  cannot  be  held  to  have  been  a 

*  See  80  Am.  Rep.  94 :  88  id.  886;  186  Mass.  88. 
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merchant  or  tradesman  within  the  meaning  of  the  bankrupt  law.  The  words 
"merchant  and  tradesman  "  involve  the  idea  of  dealing  with  merchandise  in  some 
form  or  other.  In  their  ordinary  and  natural  signification  they  do  not  include 
one  who  makes  profits  by  buying  and  selling  of  shares  on  speculation,  whether 
for  himself  or  for  others.  Such  person,  in  ordinary  parlance,  cannot  be  said  to  be 
engaged  in  trade.  No  case  has  teen  cited  which  furnishes  authority  for  extend- 
ing the  meaning  of  these  words,  so  as  to  include  the  occupation  of  this  bankrupt. 
The  adjud^d  cases  look  the  other  way.  The  case  of  Marst&n,  6  Ben.  813,  is 
quite  in  point.  It  is  supposed  that  the  present  case  differs  from  the  case  of  Mars- 
ton,  in  that  the  dealings  of  this  bankrupt  were  not  casual,  that  be  had  an  office, 
made  contracts  in  his  own  name  as  well  as  for  others,  and  acquired  by  his  dealings 
a  credit  that  enabled  him  to  make  extensive  purchases  of  stocks.  But  these  cir- 
cumstances, assuming  them  to  be  proved,  do  not  bring  him  within  the  statute,  for 
they  do  not  disclose  the  characteristic  features  of  the  occupation  of  a'  merchant 
or  tradesman,  namely,  a  trading  in  goods,  wares  or  merchandise. '* 

Our  insolvency  law  was  enacted  to  take  the  place  of  the  bankrupt  law  on  its 
repeal^  and  we  think  the  words  *  *  merchant  or  trader "  are  used  with  the  same 
meaning  as  the  words  '*  merchant  or  tradesman  "  in  the  bankrupt  law. 

It  becomes  unnecessary  to  consider  the  other  point  discussed  by  the  counsel, 
whether  the  debtor  kept  a  cash-book  of  his  stock  transactions,  or  its  equivalent. 

Exceptions  overruled. 

PsTims,  C.'J.,  Walton,  Vibgh^,  Embrt  and  Haskell,  J  J.,  concurred. 


Bird  v,  Kbllab. 
April  18,  1886.  N 

llORTOAOB  —  FORBCLOSURB  —  REDBMPTIOir. 

The  statute  of  Maine,  relating  to  the  foreclosure  of  real  estate  mortgages  bj  an  action 
at  law,  applies  to  mortzaffes  in  existence  at  the  time  of  its  enactment.  (Jnder  it  a  fore- 
closure is  inefiFectual  ifthere  is  a  failure  to  record  the  abstract  of  the  writ  of  possession 
with  the  time  of  obtaining  possession. 

When  the  mortgagor  remains  in  the  possession  of  the  premises,  ocoupying.for  himself 
and  not  for  the  mortgagee,  the  right  of  redemption  is  not  barred  by  lapse  of  time. 

The  interest  of  a  deceased  mortgagee  of  real  estate  passes  to  the  administrator  as 
assets,  and  the  widow  and  heirs  cannot  convey  a  title  to  the  same. 

Thompson  <fe  Durvton^  for  plaintiff.     Joseph  Williamson,  for  defendants. 

Danforth,  J.  October  7,  1847,  Stephen  P.  Moody  and  Thomas  J.  Moody,  hav- 
ing title  to  the  premises  in  dispute,  conveyed  them  in  mortgage  to  Jacob  Moody. 
There  was  a  breach  of  the  condition,  and  January  16,  1856,  Jacob  recovered 
judgment  as  of  mortgage,  upon  which  a  writ  of  possession  was  issued  March  31, 
1856.  Before  that  wnt  was  served,  Jacob  conveyed  the  premises,  by  deed  of 
■warranty,  dated  May  13,  1856,  to  John  Payne,  who  died  October  8,  1857.  His 
•widow  conveyed  her  interest  to  Thomas  P.  Moody,  May  14,  1880,  and  Mary  Payne, 
the  widow  of  Miller,  a  son  of  John  and  Virginia,  the  sole  surviving  heir  of  John, 
conveyed  their  interest  to  the  same  grantee  by  quit-claim  deed  dated  February  3, 
1883.    The  plaintiff  claims  by  deed  of  warranty  from  Thomas  P.  Moody. 

Thus  it  a]>pears  that  the  plaintiff  traces  his  title  through  mesne  conveyances 
to  the  mortgage  of  Stephen  P.  and  Thomas  J.  Moody  to  Jacob  Moody ;  one  of 
the  links  in  this  chain  being  the  deeds  from  the  widow  and  heir  of  John  Payne. 
If  this  title  fails  he  must  fail  in  his  suit.     The  objection  to  it  is  two  fold. 

First,  that  the  attempted  foreclosure  was  not  a  valid  or  completed  one ;  and  second, 
in  any  event  under  the  undisputed  facts  in  this  case,  the  widow  and  heir  of  John 
Payne  never  had  any  title  under  the  mortgage,  and,  therefore,  could  convey  noue. 

I.  Was  the  foreclosure  a  valid  one  ?  .  There  was  an  attempt  to  foreclose 
by  the  service  of  the  writ  of  possession  some  time  in  1856,  and  as  the  law 
was  at  the  date  of  the  mortgage,  perhaps  all  the  steps  necessary  to  begin  the  fore- 
closure were  taken.  But  some  years  before  the  commencement  of  the  action  to 
recover  possession,  the  act  of  1849 — chap.  105 — was  passed,  which,  as  an  amendment 
to  the  statute  previously  in  force,  provides  that  "  when  the  foreclosure  is  by  an 
action  at  law,  an  abstract  of  the  writ  of  possession,  with  the  time  of  the  obtain- 
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ing  possession,  certified  by  the  clerk  of  the  courts  where  judgment  was  rendered, 
shall  be  recorded  within  thirty  days  after  possession  is  obtained^  in  the  registry  of 
deeds  in  which  the  mortgage  is  or  ought  to  be  recorded."  This  act  was  incor- 
porated into  the  subsequent  revision  of  the  statutes,  and  has  been  in  force  ever 
since. 

This  act  was  not  complied  with  in  this  case.  That  it  is  material  and  its  omis- 
sion fatal,  when  applicable,  is  settled  in  Hatch  v.  Bates^  54  Me.  186,  141. 

That  by  its  terms  it  is  applicable  in  this  case  there  can  be  no  doubt.  It  was  in 
force  before  the  attempted  foreclosure,  is  general  in  its  provisions,  and  makes  no 
exception  of  mortgages  previously  executed.  It  is  however,  claimed  that  as  it 
was  not  in  force  at  the  date  of  the  mortgage,  if  applied,  it  is  unconstitutional  as 
impairing  the  obligation  of  a  contract. 

That  there  is  a  distinction  between  the  contract  and  the  remedy  is  too  well 
settled  to  heed  discussion.  That  this  act  relates  to  the  remedy  would  seem  to  be 
equally  clear.  It  in  no  respect  alters  or  modifies  a  single  provision  of  the  con- 
tract. In  its  terms  it  remams  the  same  as  before.  It  only  provides  for  a  single 
step  in  the  particular  process  resorted  to  for  enforcing  its  obligations.  True  there 
are  cases  where  an  alteration  of  the  remedy  has  been  held  to  be  within  the  con- 
stitutional prohibition.  But  that  is  only  where  the  change  necessarily  affects  the 
obligation  of  the  contract,  taking  from  it  somewhat  of  its  force  and  efficiency, 
rendering  it  of  less  value  to  the  party  who  is  to  receive  its  benefits.  That  is  not 
this  case.  No  part  of  it  is  rendered  any  less  eflicient  by  the  act ;  it  is  of  no  less 
value  to  the  mortgagee  as  a  security  for  his  debts  under  the  law  than  without  it. 
It  may  be  even  more  valuable,  for  taking  the  whole  act,  it  provides  that  the 
**  certificate  of  the  register  shall  be  received  as  prima  fade  evidence  of  entry  .... 
and  sheriflTs  return ; "  a  variable  provision  in  case  of  the  loss  of  the  writ  of 
possession,  as  in  this  case.  ^The  object  of  the  record  is  to  give  better  notice  of 
the  entry  and  preserve  the  evidence  of  it,  a  provision  apparently  as  much  for  the 
benefit  of  a  mortgagee  as  a  mortgagor.  The  principle  here  involved  has  been 
fully  discussed  in  Bronson  v.  KinzU,  1  How.  811,  and  K.  &  P.  R.  R.  Go,  v.  P.  <fe 
K.  R.  R,  Co.y  59  Me.  9,  leading  to  the  conclusion  that  the  act  in  question  is  ap- 
plicable, aud  does  not  come  within  the  constitutional  prohibition. 

It  is,  however,  claimed  that  the  right  of  redemption  was  barred  by  lapse  of 
time ;  which  under  a  certain  state  of  facts  might  occur.  So  a  lapse  of  time  of 
suflScient  length  would  raise  a  presumption  of  payment  But  both  these  facts 
cannot  exist  in  relation  to  the  same  mortgage  at  the  same  time.  Whether  the 
one  or  the  other  will  prevail  must  depend  upon  the  possession.  If  the  mort- 
gagor were  in  possession  for  twenty  years  after  the  debt  became  payable,  the 
presumption  of  payment  would  follow.  Perhaps  the  same  result  might  follow  if 
the  mortgagee  were  not  in  possession.  But  if  the  mortgagee  were  m  possession 
for  the  same  length  of  time  there  would  be  a  presumption  of  foreclosure.  From 
the  report  in  this  case  it  appears  that  at  tlie  attempted  service  of  the  writ  of 
possession,  one  of  tlie  mortgagors  was  in  possession,  and  at  tlxat  time,  with  per- 
haps some  doubt  and  uncertainty,  Payne,  then  the  assignee  of  the  mortgage  was 
put  into  possession.  But  it  appears  that  the  mortgagor  was  not  ousted,  that  he 
did  not  become  the  tenant  of  Payne,  or  in  any  way  agree  to  hold  the  premises 
for  him,  and  that  Payne,  instead  of  continuing  in  the  possession  as  the  law  re- 
quires in  order  to  complete  the  foreclosure,  left  the  mortgagor  there,  who  con- 
tinued to  hold  and  occupy  as  before,  taking  the  rents  and  profits  without  account- 
ing for  them  or  paying  rent,  or  being  called  upon  to  do  either,  and  on  one 
occasion  at  least  exercising  the  right  of  an  absolute  owner  by  giving  a  mortgage 
linder  which  the  defendants  claim  to  hold.  Thus  for  more  than  twenty  years 
after  the  attempted  foreclosure,  the  premises  were  in  the  actual  possession  of  one 
of  the  mortgagors,  which  would  not  only  prevent  the  completion  of  the  fore- 
closure, but  raise  the  presumption  of  payment. 

But  it  is  claimed  that  the  possession  of  the  mortgagor  is  that  of  the  mortgagee. 
If  this  were  true  without  qualification  the  presumption  of  payment  could  seldom 
if  ever  arise.  While  it  may  be  true  in  some  cases  and  for  some  purposes,  it  is 
not  so  for  others.  A  mortgagor  in  possession  is  undoubtedly  bound  in  the  exer- 
cise of  good  faith  under  his  contract  to  hold  the  property  in  accordance  with 
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that  contract  and  preserve  the  property  as  security  for  the  debt  with  all  due  sub- 
jection and  regara  to  the  ri^^hts  and  interests  of  the  mortgagee,  so  far  as  his 
possession  is  the  possession  of  the  mortgagee  and  no  farther.  When  it  comes  to 
the  foreclosure  it  is  another  matter.  This  to  be  sure  is  a  right  which  accrues  to 
the  mortgagee  from  the  mortgage,  but  it  is  a  right  which  he  may  exercise  or  omit 
at  his  option.  If  he  chooses  to  put  it  in  force,  he  does  so  by  himself  or  his 
authority,  and  in  doing  it  he  becomes  antagonistic  to  the  mortgagor.  The  mort- 
gagor has  no  duty  to  perform  in  this  respect,  and  herein  their  relations  become 
such  that  the  possession  of  the  one  is  not  the  possession  of  the  other  but  antago- 
nistic to  it. 

It  is  true  that  the  mortgagor  may  assume  new  relations  to  the  mortgagee ;  he 
may  become  his  tenant,  as  any  other  person  might;  he  may  agree  to  hold  the 
property  under  and  in  subordination  to  the  control  of  the  mortgagee.  Then  his 
possession  would,  in  respect  to  the  foreclosure,  become  the  possession  of  the  mort- 
gagee. But  this  would  be  by  virtue  of  a  new  contract ;  one  outside  of  and  in 
addition  to  that  evidenced  by  the  mortgage.  No  such  contract,  but  the  opposite, 
is  shown  by  the  report  in  this  case. 

It  thus  appearing  that  the  attempted  foreclosure  of  the  mortgage  did  not 
accomplish  its  purpose,  there  still  remains  a  right  of  redemption  unless  the  title 
has  become  absolute  in  the  mortgagor  by  a  presumption  of  payment.  In  either 
case  the  title  of  the  plaintiff  must  fail  and  there  is  no  occasion  for  examining  the 
second  objection  to  it. 

If  the  mortgage  had  been  paid,  then  Payne's  heirs  could  derive  no  title  to  the 
premises.  If  it  has  not  been  paid,  his  attempted  foreclosure,  as  we  have  seen, be- 
ing ineffectual,  it  would  become  assets  in  the  hands  of  his  administrator.  His 
estate  was  represented  insolvent  and  proved  to  be  so.  As  the  creditors  had  the 
prior  ri^ht  after  the  widow's  allowance,  it  was  the  duty  of  the  administrator  to 
appropriate  it  to  the  widow  or  creditors,  or  both.  The  title  was  in  him  for  this  pur- 
pose, and  the  heirs  or  widow  could  convey  no  title.  Thus  the  plaintiff's  title  com- 
ing from  the  widow  and  heirs  failing,  it  is  unnecessary  to  examine  that  of  the 
defendants. 

Judgment  for  the  defendants. 

Psi^Bs,  C.  J.,  Virgin,  Embry,  Foster  and  Haskell,  JJ.,  concurred. 


Foster  v,  Foss. 

April  14,  1886. 

DbED  —  DeSCBIPTIOM  —  "  NORTHIRLT  A«D  EaSTRRLT." 

A  deed  contained  the  following  reservation  :  "  But  reserving  all  the  lumber  on  the  north- 
erly and  easterly  side  of  the  bog  on  said  lot,  and  meaning  to  convey  all  the  lumber  on  the 
southerly  and  westerly  side  of  said  bog.^'  The  bog  was  of  irregular  shape  and  extended 
beyond  the  east  and  south  lines  of  the  lot,  but  did  not  intersect  with  the  north  and  west 
lines.     Calling  the  most  northerly  point  of  the  bog  A,  and  the  westerly  point  C  — 

JSeldf  that  the  reservation  covers  onl^  the  timber  upon  that  part  of  the  lot  which  lies 
northerly  and  easterly  of  the  boundary  line  of  the  bos  leading  from  A  to  where  it  strikes 
the  east  line  of  the  lot  and  east  of  a  line  running  north  from  A  to  the  north  line  of  the  lot. 

Btld^  further^  that  the  reservation  did  not  cover  the  timber  on  that  part  of  the  lot  lying 
northerly  of  the  boundary  line  of  the  bog  from  A  to  C. 

BwDU  &  Bailey ^  for  plaintiffs.     Jasper  HutehtngSy  for  defendants. 

Danforth,  J.  The  only  question  raised  in  this  case  is  the  proper  construction 
of  a  clause  following  the  description  in  a  deed  from  the  defendants  to  the  plaintiffs 
which  reads  as  follows,  viz.:  **  But  reserving  for  two  years  all  the  lumber  on  the 
northerly  and  easterly  side  of  the  bog  on  said  lot,  and  meaning  to  convey  all  the 
lumlxjr  on  the  southerly  and  westerly  side  of  said  bog.  '* 

The  latter  part  of  this  clause  relating  to  the  conveyance  is  not  material,  except 
as  it  may  throw  light  upon  the  construction  of  that  part  making  the  reservation. 
All  the  lumber  was  conveyed  by  the  deed  except  that  reserved,  and  none  was  re- 
served except  as  was  on  the  lot  lying  northerly  and  easterly  of  the  bog.  The 
question  then  to  be  settled  is,  what  part  of  the  lot  did  so  lie  ?  Here  is  no  latent 
ambiguity  to  be  explained,  for  the  matter  to  which  the  language  is  to  be  applied^ 
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is  free  from  doubt.  Hence  much  of  the  evidence  reported,  some  of  which  has 
been  used  in  the  course  pf  argument,  is  inadmissible  and  can  render  no  aid  in  ascer- 
taining the  meaning  of  the  parties. 

There  is  however,  a  portion  of  the  testimony  —  that  which  Lhows  the  circimi- 
stances  surrounding  the  parties  and  the  purpose  they  had  in  view  —  which  is  ad- 
missible, not  to  change  to  any  extent  the  words  used,  but  the  better  to  enable  the 
court  to  imderstand  the  meaning  to  be  attached  to  such  language  as  is  used.  This 
testimony,  we  think,  may  be  of  considerable  value  in  this  case.  But  this  will  not 
enable  the  court  to  correct  any  mistakes  as  to  tlie  facts  under  which  the  cantors 
acted,  of  which  it  is  quite  probable  there  were  some.  In  the  absence  of  mtud,  of 
which  there  is  no  suggestion  here,  they  must  abide  by  the  language  of  their  deed. 
We  are  also  to  bear  in  mind  the  fact  that  the  words  to  be  construed  are  thos6  of 
the  grantor's,  a  reservation  in  a  deed,  and,  in  case  of  doubt  and  uncertainty,  are 
to  be  strictly  construed  against  the  party  using  them. 

The  words  **  northerly  and  easterly  "  may  be  more  comprehensive  in  their  mean- 
ing than  north  and  east,  depending  very  largely  for  that  meaning  upon  the  facts 
to  which  they  are  applied.  When  there  is  no  object  to  direct  the  course  they  must, 
at  least  in  the  description  in  a  deed,  be  taken  to  indicate  a  direction  due  north  or 
east;  but  when  there  are  monuments  upon  the  face  of  the  earth  to  which  they  are 
applicable,  they  may  have  their  legitimate  meaning  and  full  force  and  yet  the  course 
incline  either  way  to  any  distance  so  long  as  it  tends  towaid  the  north  or  east,  and 
in  connection  with  these  facts  retain  a  definite  and  unmistakable  meaning.  The 
course  will  still  retain  its  characteristic  as  northerly  or  easterly,  or  both.  Brandt 
V.  Ogdm,  1  Johns.  166;  Qa/nin  v.  Bean^  115  Mass.  677. 

The  bog  to  which  these  words  ^^  northerly  and  easterly ''  are  applied  has  no  dis- 
tinctly north  side  bounded  by  a  straight  line  or  nearly  straight  Ime.  In  running 
that  line,  beginning  at  point  C,  as  claimed  by  the  defendants,  following  the  bog 
which  is  ma!de  a  monument,  we  pursue  a  northerly  course  tending  to  the  east  untS 
we  arrive  at  point  A ;  still  following  the  line  of  the  bog,  our  course  is  easterly  tend- 
ing on  the  whole, southerly, until  we  arrive  at  the  point  where  the  bog  crosses  the 
east  line  of  the  loft,  and,  for  the  purposes  of  this  case,  we  have  no  occasion  to  trace 
the  line  farther. 

The  words  **  northerly  and  easterly,*'  as  used  in  the  reservation,  are  connected 
by  a  copulative  conjunction ;  both  are  adjectives  and  both  qualify  the  word  *'  side," 
'which  is  in  the  singular  number.  We  have  then,  one  side  in  the  reservation,  and 
that  side,  to  answer  the  description,  must  be  both  northerly  and  easterly.  With 
this  explanation,  applying  the  language  of  the  reservation  to  the  face  of  the  earth, 
we  have  an  exact  description  of  that  part  of  the  lot  reserved.  That  portion  which 
adjoins  the  line  running  easterly  and  southerly  must  necessarily  be  northerly  and 
easterly  of  it. 

The  defendants  claim  that  the  word  "northerly"  includes  that  part  of  the  lot  which 
adjoins  the  line  from  C  to  A.  So  it  would  if  that  qualifying  word  were  used  alone. 
But  it  is  not,  and  by  no  fair  interpretation  can  we  describe  it  by  the  words 
**  northerly  and  easterly,"  for  in  fact  it  lies  northerly  and  westerly  of  the  bog. 
Hence,  to  sustain  the  defendants'  view,  we  must  eliminate  the  word  "easterly  "  as 
without  meaning;  or,  if  we  are  to  give  the  words  "  northerly  and  easterly""  dis- 
tinct meanings  as  applicable  to  different  sides,  then  we  must  do  the  same  with  the 
words  **  southerly  and  westerly  "  used  in  the  grant.  By  this  method  that  part  of 
the  lot  in  question  lies  as  much  westerly  of  the  bog  as  northerly,  and  would  be  de- 
scril>ed  by  the  one  word  as  well  as  the  other.  This  would  leave  it  uncertain 
whether  it  would  be  included  in  the  reservation  or  grant ;  in  which  case,  upon  the 
familiar  principle  of  interpretation  already  referred  to,  it  must  be  included  in  the 
latter. 

If  we  adopt  the  conclusion  contended  for,  that  the  grantors,  in  the  reservation 
and  grant,  intended  to  cover  the  whole  lot,  it  would  not  change  the  result,  for  then 
the  portion  of  the  lot  in  dispute  would  be  included  in  the  grant  rather  than  in  the 
reservation. 

But,  while  the  grantors  probably  intended  to  convey  or  reserve  all  the  timber 
upon  the  lot,  we  see  no  evidence  tending  to  show  that  under  the  clause  in  ques- 
tion they  intended  to  cover  the  whole  lot,  and  certainly  there  is  no  phrase  m  it 
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which,  by  a  fair  construction,  will  include  the  north-west  comer  of  the  lot.  The 
testimony,  which  is  admissible,  leads  us  to  the  conclusion  that  the  parties,  espe- 
cially the  grantor,  who  was  principally  instnmiental  in  the  sale,  at  the  time,  sup- 
posed there  was  no  lumber  upon  that  part  which  he  cared  to  reserve.  When 
running  the  northerly  line  the  point  of  starting  at  the  west  end  was  fixed  upon 
by  him  when  he  was  upon  the  ground,  with  a  view  to  running  the  line  so  far 
south  as  to  leave  such  lumber  as  he  wanted  to  the  north  of  it,  while  conveying  as 
much  of  the  bog  as  possible.  Fearing  that  a  line  due  east  would  not  save  to  him 
the  lumber  he  wanted  on  the  easterly  part  of  the  lot,  he  suggested  a  line  tending 
to  the  south,  and  after  some  discussion,  it  was  agreed  that  the  variation  should 
be  thirty  degrees  south.  Subsequently,  fearing  that  this  variation  might  not  be 
suflicient  to  save  his  desired  lumber  at  the  east  end,  so  far  as  appears,  not  doubt- 
ing the  sufficiency  of  the  starting  point,  out  of  an  abundant  caution  he  puts  in 
this  reservation  which,  as  we  have  seen,  is  in  apt  words  to  reserve  his  lumber 
upon  the  north-east  comer  of  the  lot,  the  very  object  he  had  in  view,  and  not 
upon  the  north-west,  where  he  supposed  there  was  none  of  the  kind  he  wanted. 
Thus  he  accomplished  the  purpose  he  had  in  view.  That  the  defendants  subse- 
quently found  the  mistake  m  regard  to  the  lumber  on  the  north-west  corner,  if  it 
was  a  mistake,  is  not  material.  If  there  is  any  remedy,  it  is  not  in  the  course 
they  have  taken  to  secure  their  alleged  rights,  nor  can  it  be  found  in  a  defense 
to  this  action.  In  the  absence  of  any  allegation  of  fraud,  they  must  abide  the 
language  of  their  deed. 

Our  conclusion  is  that  the  reservation  covers  only  the  timber  upon  that  part  of 
the  lot  conveyed,  which  lies  northerly  and  easterly  of  the  bounaary  line  of  the 
bog  leading  from  point  A  to  where  it  strikes  the  east  line  of  the  lot,  and  extend- 
ing westerly  to  a  line  running  from  A  to  the  north  line  of  the  lot. 

Action  to  stand  for  trial. 

Pbters,  0.  J.,  ViKGiN,  Emery,  Foster  and  HarkktJi,  JJ.,  concurred. 


Dillingham  v,  Roberts. 

April  16,  1885. 

Equity  —  Peactice  —  Watirs  —  Cokstbuctino  "Wharf. 

The  plaintiff  in  a  bill  of  complaint,  prayed  for  an  injunction  to  restnun  the  defendant 
from  constructing  his  wharf,  on  the  ground  that,  if  constructed  as  proposed,  it  will  lie 
directly  in  front  of  the  plaintiff's  loC  and  materially  obstruct  the  access  to  it  by  water. 

Heldf  That  the  facts  alleged,  being  denied  in  the  answer, —  the  burden  was  on  the  plain- 
tiff to  prove  them. 

JJ.  E.  Hamlin^  for  plaintiff.     A,  P.  Wmoell  and  L.  B,  Dmsi/j  for  defendant. 

Ltbbbt,  J.  Assuming  that,  if  the  defendant  is  constructing  his  wharf  below 
low  water  in  front  of  the  plaintiff^s  lot,  in  a  manner  to  obstruct  or  impair  access 
to  his  lot  by  water,  the  plaintiff  may  maintain  his  bill  in  ec^uity  for  the  mjunction 
prayed  for  (but  on  this  point  we  express  no  opinion),  still,  the  facts  being  in 
issue,  it  is  incumbent  upon  the  plaintiff  to  prove  them.  The  plaintiff  alleges  in 
his  bill,  that  all  of  the  wharf  below  low-water  mark,  if  completed,  would  lay 
directly  in  front  of  his  lot.  The  defendant  in  his  answer,  denies  this  allegation. 
The  burden  is  on  the  plaintiff  to  prove  it. 

The  only  evidence  m  the  case  is  the  deeds  to  the  parties,  and  the  plan,  which 
are  made  a  part  of  the  case. 

The  construction  of  the  defendant's  deed  was  before  this  court  in  Dillingham 
V.  HohertSy  75  Me.  469,  and  it  was  held  that  it  embraced  the  flats  in  front  of 
the  upland,  extending  the  land  conveyed  to  low-water  mark.  The  lines  across  the 
flats  must  be  locatea  by  the  rules  laid  down  in  Emerson  v.  Tayhr^  9  Me.  49. 
The  plaintiff's  deed  by  its  terms  extends  his  west  line,  without  an  angle,  to  low- 
water  mark,  but  the  defendant's  deed  was  prior  to  the  plaintifTs,  and  when  the 
plaintiff's  line  called  for  by  his  deed  strikes  the  defendant's  line  on  the  flats,  it 
most  stop,  and  from  that  point  to  low  water  his  line  is  coincident  with  the  de- 
fendants. 

Applying  thesd  rules  to  the  plan,  we  are  not  satisfied  that  any  portion  of  the 
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wharf  can  be  said  to  be  in  front  of  the  plaintiffs  land.    The  location  of  the  lines 
across  the  flats  cannot  be  determined  by  the  plan  with  accuracy,  bat  may  be  ap- 

groximately  and  thus  determined,  if  the  defendant's  line  across  the  flats  should 
e- extended  below  low  water  as  far  as  the  wharf  extends,  it  does  not  appear  that 
any  material  portion  of  the  wharf  will  extend  over  that  line. 

Nor  does  it  appear,  by  any  evidence  in  the  case,  that  the  wharf  will  materially 
affect  the  access  by  water  to  the  plaintiff^s  land. 
The  decree  must  be,  bill  dismissed  without  prejudice,  costs  for  defendant 
Pktbbs,  C.  J.,  Walton,  Vibgin  and  Habkbll,  JJ.,  concurred. 


Tbott  v.  Lowbll. 

April  20,  1885. 
TaZXS  —  A8SS88MINT8. 

An  assessmeDt  of  taxes  to  L.  **etvx,j**  cannot  be  upheld. 

An  action  by  the  collector  of  taxes  of  the  city  of  Bath,  against  Abner  L  Lowell 
and  Ada  I.  Lowell,  to  collect  a  tax  assessed  to  Abner  I.  Lowell  et  ux. 

FranciB  AdamSy  for  plaintiff.     E,  J.  MiUayy  for  defendants. 

Pbb  Curiam.  Debt  to  recover  a  certain  sum  alleged  to  have  been  assessed  for 
taxes  on  personal  property  of  the  defendant's  in  Bath,  for  the  year,  1883. 

The  lists  of  assessments  for  that  year  bore  the  names:  "Abner  L  Lowell  etux,'''* 
Assuming  that  this  annex  was  intended  for  the  familiar  ^^  etux.''''  (and  wife),  still 
there  is  no  evidence  in  the  case  that  Ada  I.  Lowell  was  the  wife  of  Abner,  or  that 
the  assessors  intended  by  the  term  to  assess  the  tax  to  Ada  I.  Lowell.  Fanuworth 
V.  Rand,  65  Me.  19;  Tyler  v.  Hardtcick,  6  Mete.  470.  Such  mode  of  assessment 
cannot  be  upheld. 

Judgment  for  the  defendants. 


Aldrich  v.  Inhabitants  of  Gorhah. 

April  20,  1885. 

NaoLioBNCB  —  Prozimatb  Gauss  —  Hobsb  Mombntarilt  UNCOirTROLLBD  —  DcrBcnvB  Bridqb. 

If  a  well-broken  horse,  while  being  carefully  driven,  suddenly  swerves  or  shies  from  a 

direct  course,  passing  momentarily  out  of  the  control  of  t|)e  driver,  and  at  that  instant 

comes  in  contact  with  a  defect  in  the  road,  such  conduct  of  the  horse  will  not  be  considered 

as  the  proximate  cause  of  the  accident.     (JVo^,  p.  400.) 

8.  C.  Strout  and  F.  If.  Bay,  for  plaintiff.     Strout  dfc  Bohnes  for  defendants. 

Foster,  J.  This  case  is  before  the  court  upon  exceptions  and  a  motion  to  set 
aside  the  verdict,  rendered  for  the  defendants,  accompanied  by  a  full  report  of 
the  evidence. 

The  plaintiff  with  horse  and  open  express  wagon  was  traveling  from  Buxton 
to  Saccrappa,  and  at  about  four  o^clock  in  the  morning  in  Septeml^r  was  passing 
over  abridge  in  the  town  of  Oorham,  when,  as  he  claims,  his  horse  suddenly  shied 
to  the  left,  and  in  so  doing  broke  through  the  bridge,  struggled,  and  together 
with  the  wagon  went  over  the  railing  into  the  stream  below ;  that  at  the  moment 
the  horse  broke  through,  on  account  of  the  sudden  stopping  of  the  carriage,  he 
was  thrown  forward  from  his  seat  over  the  bridge,  and  fell  near  the  foot  of  the 
abutment,  sustaining  severe  personal  injuries,  in  which  situation  he  was  found  in 
a  nearly  unconscious  condition,  and  for  the  injuries  thus  received  this  action  was 
brought. 

The  bridge  over  which  the  plaintiff  was  passing,  and  near  the  easterly  end  of 
Vhich  this  accident  is  alleged  to  have  occurred,  was  about  twenty  feet  in  length 
by  eighteen  in  width,  twelve  feet  above  the  bed  of  the  stream,  having  a  railing 
upon  each  side,  and  covered  with  one  thickness  of  plank,  thereby  rendering  the 
surface  uniform  the  entire  width  between  the  rails. 

That  the  plaintiff  received  severe  bodily  injury,  and  that  the  bridge  was  de- 
fective by  reason  of  the  covering  having  become  badly  decayed  'and  rotten  at  the 
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place  where  it  is  alleged  the  horse  shied  and  broke  through,  there  can  be  little 
doubt,  if  we  are  to  judge  from  the  testimony  in  the  case. 

One  of  tlie  principal  positions  relied  upon  in  defense  was,  that  taking  the 
plaintiff^s  statement  to  be  true,  if  the  way  was  defective  at  that  particular  point, 
and  the  injury  was  received  by  the  plaintiff  as  claimed,  such  injury  was  not 
occasioned  by  the  defect  alone,  but  by  some  other  cause  contributing  to  produce 
it;  in  other  words,  that  it  was  produced  by  the  shying  of  the  plaintiff ^s  horse  oc- 
casioned by  the  movement  of  a  bird  in  the  bushes  which  caused  the  horse  to  shy 
or  jump  several  feet  from  the  usually  traveled  part  of  the  bridge,  and  coirtiDg 
upon  the  weakened  and  defective  place  in  the  pressing,  floundered  and  went  over 
the  railing. 

Assuming  this  to  be  true,  and  the  facts  to  be  as  claimed  by  the  plaintiff,  the 
shying  was  momentary,  followed  the  next  instant  by  the  accident.  The  testimony 
discloses  no  want  of  care  on  the  part  of  the  plaintiff  up  to  the  very  moment  when 
the  horse  shied ;  moreover  the  plaintiff  testifies  that  the  horse  was  under  his  con- 
trol. With  no  premonition  of  what  was  to  occur,  ''all  of  a  sudden  he  jumped  to 
one  side,"  and  in  so  doing  came  in  contact  with  the  defect  in  the  bridge  of  which 
the  proper  officers  had  sufficient  notice. 

It  is  undoubtedly  the  law  of  this  State,  as  settled  in  a  line  of  decisions  from 
Moore  v.  Abbotj  32  Me.  46,  to  the  present  time,  that  in  order  to  render  a  town 
or  city  liable  on  account  of  an  accident  happening  on  a  highway,  it  must  appear 
that  the  defect  in  the  way  was  the  sole  cause  of  the  injury.  If  any  other  efficient, 
independent  cause,  for  which  the  town  is  not  responsible,  contributes  directly  to 
produce  such  injury,  the  town  or  city  is  not  liable.  Some  portion  of  the  harness 
or  carriage  may  be  defective  and  unsafe,  and  the  accident  may  be  the  combined 
result  of  the  defect  in  the  harness  or  carriage,  and  the  defect  in  the  way ;  in  such 
case  there  is  an  efficient  co-operating  cause,  in  connection  with  the  defect  in  the 
way,  that  produces  the  injury,  and  the  town  is  not  rendered  liable.  The  same 
principle  applies  where  a  horse,  becoming  frightened  at  an  object  for  which  the 
town  18  not  responsible,  breaks  way  from  his  driver,  and  escapes  from  all  control, 
while  traveling  on  the  way,  and  afterward,  while  thus  free  from  the  management 
and  control  of  the  driver,  meets  with  an  injury  through  a  defect  in  the  way. 
Danis  v.  Dudley ^  4  Allen,  557;  MovZton  v.  Sanford^  51  Me.  127.  Where  such 
is  the  fact,  it  cannot  be  said  that  the  defect  in  the  way  is  the  sole  cause  of  the 
injury.  There  are  other  efficient,  co-operating  causes  which  combine  to  produce 
the  accident,  and  which  may  be  regarded  as  much  the  true  and  real  cause  of  the 
accident  as  the  defect  in  the  way. 

But  whether  the  fright  or  misconduct  of  the  horse  is  such  as  to  be  regarded  as 
the  true  and  proximate  cause  of  the  injury,  in  any  given  case,  is  to  be  governed 
by  the  extent  of  such  misconduct.  It  may  in  some  remote  degree  even  bear  upon 
or  influence,  though  not  in  any  le^l  sense  be  said  to  cause  it.  **  Every  thmg 
which  induces  or  influences  an  accident,"  says  Chief  Justice  Peters,  in  the  very 
recent  case  of  Spaulding  v.  Window^  74  Me.  534,  *^does  not  necessarily  and 
legally  cause  it."  And  not  only  is  it  the  doctrine  of  the  court  in  our  own  State, 
but  also  in  Massachusetts,  that  if  a  horse  well-broken  and  adapted  to  the  road, 
while  being  properly  driven  suddenly  swerves  or  shies  from  the  direct  course,  he 
is  not  in  any  just  sense  to  be  considered  as  escaping  from  the  control  of  the  driver, 
or  becoming  unmanageable,  if  he  is  in  fact  only  momentarily  not  controlled;  and 
that  if  while  thus  momentarily  swerving  or  shying  he  is  brought  in  contact  with 
a  defect  in  the  road  and  an  injury  is  thereby  sustained,  such  conduct  of  the  horse 
will  not  be  considered  as  the  proximate  cause  of  the  accident,  though  it  may  be 
one  of  the  agencies  or  mediums  through  which  it  was  produced,  and  a  recovery 
may  be  had  for  such  injury.  This  doctrine  is  not  at  variance  with  that  laid  down 
in  MouUan  v.  Sanf&rd,  51  Me.  127,  or  Perkins  y.  Fayette^  68  id.  152;  S.  (\,  28 
Am.  Rep.  84,  in  both  of  which  there  were  two  independent,  efficient,  proxinate 
causes  of  the  accident ;  and  it  is  in  harmony  with  that  of  Spaulding  v.  Win  Inw^ 
supra;  and  with  the  decisions  of  the  Massachusetts  court.  TiUis  v.  Northhi-'dge^ 
7  Mass.  258;  Stone  v.  Eubbardston,  100  id.  55;  BemU  v.  Arlington,  114  id.  508; 
Wnght  V.  Templetan,  132  id.  50. 

While  these  principles  may  be  regarded  as  well  established,  the  difficulty  whicV 
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sometimes  arises  is  in  their  application  to  the  circumstances  of  the  particular 
cases ;  especially  true  is  this  when  the  occurrences  out  of  which  the  accident 
arose,  as  in  this  case,  are  almost  instantaneous. 

The  plaintiff^s  exceptions,  in  the  case  at  bar,  relate  to  that  portion  of  the  charge 
in  which  the  court  speaks  of  the  fright  and  shying  of  the  horse ;  and  herein  we 
thitik  the  plaintiflTs  rights  before  the  jury  were  more  or  less  prejudiced.  The  in- 
structions which  they  received  were,  in  substance,  that  if  the  plaintiffs  horse, 
frightened  at  some  bird  or  animal,  for  which  the  town  was  not  responsible  with- 
out fault  of  the  driver,  shied  from  the  regular  line  of  travel  and  went  over  the 
bridge  or  into  a  hole,  and  an  injury  was  thereby  received, the  town  was  not  liable, 
on  the  ground  that  the  primary  cause  of  the  accident  was  not  the  defect  in  the 
way. 

This  statement,  without  qualification,  we  think  was  too  broad.  It  was  not 
qualified  either  in  reference  to  whether  the  shying  was  sudden,  momentary  or 
otherwise,  or  as  to  the  distance  of  such  shying  or  swerving  from  the  regular  line 
of  travel,. but  was  absolute  and  unqualified  that  the  town  would  not  be  liable, 
and  that  it  would  be  a  primary  cause  of  the  accident.  Whereas,  it  is  not  every 
sudden,  momentary  starting  or  shying  of  a  horse  properly  driven,  or  momentary 
loss  of  control  by  the  driver,  that  will  constitute  a  primary  or  proximate  cause  of 
accident,  when  a  defect  in  the  way  is  thereby,  at  the  same  moment,  encountered 
and  an  accident  happens.  The  evidence  in  the  case  upon  which  the  instructions 
were  based  was  not  such  as  to  show  that  the  horse  had  broken  away  and  escaped 
from  the  management  and  control  of  the  driver  previous  to  coming  in  contact 
with  the  defect,  and  as  Chapacak,  J.,  said  in  TUus  V.  Northhridge,  aupray  *'a 
horse  is  not  to  be  considered  as  uncontrollable  that  merely  shies  or  starts,  or  is 
momentarily  not  controlled  by  the  driver."  Though  possibly  swerving  a  few 
feet  from  the  line  of  travel,  the  liorse,  at  the  point  where  he  broke  through,  was 
nevertheless  upon  that  portion  of  the  bridge  equally  as  inviting  and  accessible  to 
travel  as  any  part  of  it. 

In  tlie  opinion  of  the  court  in  Spaulding  v.  WxtisIow^  mpra^  which  had  not  been 
announced  at  the  time  of  the  trial  in  the  case,  this  principle  is  expressed  thus: 
**  If,  however,  the  horse  while  being  properly  driven,  upon  sight  of  the  hole  sud- 
denly started  or  shied,  and  swerved  or  sheared  a  few  feet  from  the  direct  line  of 
travel,  and  through  only  a  momentary  loss  of  control  by  the  driver,  threw  the 
w^on  into  the  ditch  on  account  of  the  want  of  a  railing,  and  the  road  was 
defective  for  want  of  a  railing,  in  such  case  the  misadventure  of  the  horse  should 
not  be  considered  as  causing  the  accident."  See,  also,  as  in  accordance  with  what 
is  here  expressed,  Wright  v.  Templeton,  132  Mass.  50. 

This  portion  of  the  charge,  taken  in  the  connection  in  which  it  is  found,  is  not 
aided  by  the  preceding  hypothesis  wherein  the  temi  **  manageable,''  as  applied 
to  the  horse  at  the  time  of  the  shying,  was  not  explained  or  defined  fully  in  ac- 
cordance with  the  principles  of  law  applicable  in  cases  of  this  kind.  The  jury 
may  have  inferred  that  want  of  control,  even  momentarily,  was  such  unmanage- 
ableness  as  would  exempt  the  town  from  liability.  We  think  that  the  instruc- 
tions were  not  such  as  to  enable  the  jury  to  decide  the  case  understandingly. 

Exceptions  sustained.  i 

Peters,  C.  J.,  Walton,  Virgin,  Libbey  and  Embrt,  J  J.,  concurred. 

Note.— See  88  Am.  Rep.  674;  U  id.  680;  47  id.  881;  29  Eng.  Rep.  680:  In  Sherwood  v. 
City  of  JlamiUon,  87  Up.  Can.  Q.  B.  410,  the  plaintiff  with  a  wagon  and  load  of  bricks  wta 
cominff  down  the  hill  on  a  road,  by  the  side  of  a  precipice;  he  bad  stopped  to  speak  to  some 
one,  wnen  in  starting  again  the  horses  ran  away,  and  when  they  came  to  an  opening  in  the 
fence  or  railing  along  the  road  near  the  foot  of  the  hill,  they  boltea  through  it  down  the  preci- 
pice. At  the  trial  the  plaintiff  was  nonsuited,  on  thesround  that  the  proximate  cause  of  the 
accident  was  the  horses  getting  beyond  the  plaintiflrs  control,  not  the  defect  in  the  fence. 
The  court  held  that  the  mere  lact  of  the  horses  running  away  and  becoming  unmanageable 
would  not  prevent  the  plaintiff  from  recoyering,  unless  he  haa  been  guilty  of  a  want  of  rea« 
sonable  care  and  skill,  which  was  a  question  for  the  jury,  and  therefore  the  nonsuit  was 
set  aside. 

That  the  rule  is,  that  where  two  causes  combine  to  produce  the  Injury,  both  in  their  nature 
proximate,  the  one  beinff  the  defect  in  the  highway,  and  the  other  some  occurrence  for  which 
neither  party  is  responsible,  the  corporation  is  liable,  provided  this  injury  would  not  have  been 
sustained  but  for  the  defect  in  the  highway. 
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Chief  Justice  Harrison  said :  '^A  plaintiff,  in  order  to  recover  in  an  action  of  this  kind, 
must,  however,  not  only  establish  the  default  of  the  corporation,  but  that  such  default  was  the 
cause  of  the  injury  in  respect  of  which  he  sues. 

*  If  it  be  shown  that  there  was  contributory  negligence  on  the  plaintiff's  part  directly,  not 


remotely,  contributing  to  the  injury  of  which  he  complains,  he  cannot,  or  course,  recover. 
Tuf  V.  Warman,  2  C.  B.  (N.  S.)  740;  affirmed,  5  id.  678-  WUhsrly  v.  £egenU^  Canal 
Co.,  12  id.  2;  G€4  y.  Metropolitan  Jiy,  Co,,  L.  R.,  8  Q.  B.  161;  Bradley  v.  Browny  82 
Up.  Can.  Rep.  408. 

'*  But  if  it  be  shown  that  without  fault  or  negligence  on  his  part  his  horse  escaped  from  his 
control  and  ran  away,  or  became  unmanageable,  so  that  no  care  could  be  exercised  by  him  in 
respect  to  them,  and  this  condition  of  things  is  not  produced  by  a  defect  in  the  highway,  the 
question  is  whether  the  plaintiff  can  recover.  ^^ 

*'  This,  it  seems  to  me,  is  the  Question,  and  the  onl^r  question  for  our  decision  in  this  case. 
The  court  of  appeals  did  not,  as  1  understand  the  opinions  of  the  learned  judges  in  Toms  v. 
Whitby,  87  Up.  Can.  Rep.  100,  decide  the  question  now  raised. 

**  On  the  contrary,  Mr.  Justice  Burton  said,  at  page  107  :  'Assuming  for  the  present  to  the 
fullest  extent  that  the  municipality  are  only  bound  to  keep  the  road  in  such  a  state  as  to  ren- 
der it  safe  for  travel,  according  to  the  ordinary  usages  of  travel,  and  that  if  it  had  been  shown 
that  the  horse  had,  from  no  fault  or  negligence  of  these  defendants,  taken  fright  and  become 
unmanageable,  and  whilst  so  beyond  the  control  of  the  driver  had  come  upon  a  defect  in  the 
highway  by  which  an  injury  had  been  occasioned,  that  municipality  would  not  have  been  liable : 
that  is  not  the  present  case.  A  horse  is  not  to  be  considered  uncontrollable  in  this  sense,  ii 
he  merely  shies  or  starts,  or  is  momentarily  not  controlled  by  his  driver.' 

*'The  question  here  presented  for  decision  is  not  free  from  conflict  of  opinion. 

''In  the  State  of  Maine,  under  a  statute  not  unlike  ours,  it  has  been  m  several  cases  held 
that  the  corporation  is  not  liable  if  there  be  two  efficient,  independent  proximate  causes  of  an 
Injury  sustained  by  a  traveler  upon  a  highway,  the  primary  cause  being  one  for  which  the  cor- 
poration is  not  liable,  and  as  to  which  the  traveler  nimself  is  in  no  fault,  and  the  other  being 
a  defect  in  the  highway.  See  Moore  v.  InhaMtante  of  Abbott,  82  Me.  46 ;  Fdrrer  v.  Inhabitants 
of  Qreene,  id.  674 ;  Coombs  v.  /nhabitante  of  Topeham,  88  id.  204 ;  Anderson  v.  City  of  Bath, 
42  id.  846 ;  Moulton  v.  Inhabitants  of  Sandford,  57  id.  127. 

"In  the  State  of  New  Hampshire,  under  a  statute  also  like  ours,  the  contrary  is  held.  It  is 
there  held  that  where  two  causes  combined  to  produce  the  injury,  both  of  which  were  in  their 
nature  proximate,  the  one  being  the  defect  in  tne  highway,  and  the  other  some  occurrence  for 
which  neither  part;^  is  responsible,  that  the  corporation  is  liable^rovided  the  injury  would 
not  have  been  sustained  but  for  the  defect  in  the  highway.  See  Winship  y.EnfieCd,  42  N.  H. 
197;  Clark  v.  Barrington,  41  id.  44;  Tucker  v.  Hunniker,  id.  817;  Jfiorris  v.  Litchfield^  86 
id.  271. 

"  In  the  State  of  Yermont,  under  a  similar  statute,  the  courts  appear  to  be  in  unison  with 
the  courts  of  the  State  of  New  Hampshire  on  this  question.  Hunt  v.  Town  of  Ibwnal,  9  Vt. 
411 ;  Kelsey  v.  Town  of  Glover,  15  m.  708;  Allen  v.  Town  of  Hancock,  16  id.  280. 

"  In  the  State  of  Massachusetts,  under  a  similar  statute,  the  decisions  are  apparentl}[  con- 
flicting. In  Ihlmer  v.  Inhabitants  of  Andover,  2  Cush.  600,  it  was  held  that  the  corporation  is 
hable  for  an  injury  occasioned  by  a  defect  in  a  highway  where  the  primary  cause  of  the  injury 
ifiipure  accident.  But  subsequent  decisions  have  shaken  it.  See  Mvrdock  v.  Inhabitant*  of 
Warwick,  4  Gray,  178 ;  Marble  v.  City  of  Worcester,  id.  896. 

"And  still  later  it  has  been  approved.     Bowell  v.  City  of  Lowell,  7  Gray,  100. 

"  The  result  of  the  Massachusetts  decisions  would  appear  to  be  to  hold  that,  if  at  the  time 
the  accident  happened  the  horses  were,  and  for  some  considerable  time  had  been,  out  of  the 
control  of  the  driver,  the  corporation  is  not  liable.  See  Davis  v.  Inhabitants  of  Dudley,  4 
Allen,  657 ;  Titits  v.  Inhabitants  of  Northbridge,  97  Mass.  268 ;  Eorton  v.  Taunton,  id.  266, 
note;  Fogg  v.  Ifahant,  98  id.  673;  reported  also  in  Withrow's  American  Cases,  464. 

"  In  the  State  of  Wisconsin,  where  a  similar  statute  exists,  theprinciple  of  the  last-men- 
tioned cases  appears  also  to  prevail.  Dreher  v.  Fitchburg,  22  Wis.  675 ;  Iloufe  v.  Town  of 
Fulton,  29  id.  296;  S.  C,  9  Am.  Rep.  668. 

"  In  Botfe  V.  Fulton,  will  be  found  a  summary  of  the  cases  by  Chief  Justice  Dixon  of  the 
supreme  court  of  Wisconsin.  In  referring  to  the  Massachusett  cases,  he  says,  at  p.  676  of 
9  Am.  Rep.:  'Some  of  these  oases  seem  to  go  upon  the  principle  that  the  horses  being 
actually  uncontrollable  the  plaintiff  is  unable  to  show  the  exercise  of  ordinary  care,  or  of  any 
care  at  the  time  of  the  injury,  in  order  to  avoid  it.  Others  say  that  the  fright  or  unmanage- 
ableness  of  the  horses  is  the  misfortune  of  the  traveler,  of  which  he  must  near  the  loss.  A 
better  reason  would  seem  to  be  that  it  is  not  within  the  spirit  or  intent  of  the  statute  that  the 
towns  shall  be  bound  to  provide  roads  that  shall  be  safe  for  frightened  and  runaway  horses, 
that  the  remedy  is  presumed  to  have  been  given  only  to  those  who  have  their  horses  and  car- 
riages under  their  control  at  the  time.  But  whatever  the  true  ground  of  such  decisions  may 
be,  or  whether  thej  are  sound  or  not,  it  is  unnecessary  to  inquire  here,  since  a  reco^ized 
exception  to  them  is,  that  a  horse  is  not  to  be  considered  uncontrollable  that  merely  shies,  or 
starts,  or  is  momentarily  not  controlled  by  his  driver.'  He  concludes  his  judgment  "by  saying, 
at  p.  675,  that '  the  decided  weisht  of  authority  is  that  if  besides  the  defect  in  the  way,  there 
is  another  proximate  cause  of  the  injury  contnbuting  directly  to  the  result,  but  which  cause  i\i 
not  attributable  to  the  fault  or  negligence  of  the  plaintiff,  nor  of  any  third  person,  and  is  un- 
connected with  the  fright  or  unmanageableness  oi  the  team,  caused  as  above  stated,  the  town 
is  liable,  provided  the  jury  shall  determine  that  the  damage  would  not  have  been  sustained 
but  for  the  defect  in  the  way.    Some  of  the  reasons  against  the  oonolusions  thus  adopted  are 
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EDO  Dugg7  alleged  to  nsve  oeen  occasionea  07  a  note  in  toe  street  negugentij  lei 
The  facta  appeared  to  be  that  the  driver  of  the  buggj,  when  attempting  to  1 
street  into  another,  ffot  one  of  the  lines  entangled  under  the  horse's  tail,  wbi( 
horse  to  commence  backing,  and  as  the  driver  was  about  to  jump  out  the  bora 


very  strong  we  admit,  but  on  the  other  hand  those  which  favor  it  seem  equally  forcible,  and  in 
sucn  a  case  we  know  of  no  better  rule  than  to  be  governed  bj  the  weight  of  autboritv. 

**  The  last  United  States  decision  on  the  point  that  I  have  seen  is  Bull  v.  OUy  e/  iantas,  64 
Mo.  598 ;  14  Am.  Rep.  467,  decided  last  year.  The  action  was  to  recover  damages  to  a  horse 
and  bugg7  alleged  to  have  been  occasioned  by  a  hole  in  the  street  negligently  left  uncovered, 
mu^  M — *- A  j.^  u^  *u-*  *u^  j_: —  ^«  *u«  i _i aa "'-g  to  tum  from  One 

which  caused  the 
.      .  >  horse  fell  into  the 

hole  in  the  embankment. 

'*The  circuit  court,  on  the  trial,  declared  the  law  to  be  that  it  was  the  duty  of  the  defendant 
to  keep  its  streets  in  a  proper  state  of  repair,  so  that  they  should  be  reasonably  safe  for  travel, 
and  ii  the  defendant  permitted  one  of  its  streets  to  be  and.  remain  so  out  of  repair,  and  the 
plaintiff's  horse  and  buggy  were  being  driven  along  the  same,  and  without  the  fault  of  the 
driver,  the  horse  and  bugj^  of  the  plaintifl  were  injured  by  reason  of  the  said  street  being 
out  of  repair,  then  the  plaintiff  is  entitled  to  recover,  even  though  such  injury  was  the  com- 
bined result  of  the  accident  and  of  the  defendants  neglect  to  keep  the  street  in  repair,  pro- 
vided the  driver  of  the  horse  was  in  no  fault. 


thei 
that! 
must  be  held  responsible. 

"  Mr.  Justice  Napton,  of  the  supreme  court  of  Missouri,  in  affirming  the  decision  of  the 
circuit  court,  said,  at  page  448  of  14  Am.  Rep. :  *  The  point  presented  by  the  instructioiis  in 
this  case,  I  understand,  was  decided  at  the  last  term  at  8t.  Joseph,  in  the  case  of  Bassett  v. 
The  City  of  8t.  Joteph^  08  Mo.  290,  in  whicb  case  this  court  adopted  the  view  taken  by  the 
New  Hampshire  court  in  Winship  v.  EnjUld,  42  N.  H.  202»  and  declined  to  follow  the  decisions 
in  Massachusetts  referred  to  in  the  brief  01  defendants'  counsel.  Indeed,  it  is  not  very  clear 
that  the  Massachusetts  cases  go  to  the  extent  of  holding  that  a  mere  temporary  loss  of  control 
over  the  horse  driven  along  the  street  would  relieve  the  city  from  responsibility.  It  is  held, 
that  where  the  horse  escapes  from  the  dnver  entirely,  or  is  totally  ungovernable,  or  is  a  vicious 
animal,  the  damage  occasioned  is  not  chargeable  to  the  city  or  town,  because  it  ultimately 
occurs  in  a  street,  or  at  a  place  where  the  street  is  out  of  repair.' 

*'  In  the  conclusion  of  tne  judgment,  the  following  language  of  Mr.  Justice  REDFiSLn,  in 
Munt  v.  Jbwnall,  9  Yt.  Ill,  is  quoted  with  approbation  :  '  In  every  case  of  damage  occurring 
-on  a  highway,  we  could  suppose  a  state  of  circumstances  in  which  the  injury  would  not  have 
occurred.  If  the  team  baa  not  been  too  jronnj[,  or  restive,  or  too  old,  or  headstrong,  or  the 
harness  had  not  been  defective,  or  the  carriage  msufficieoL  no  loss  would  have  occurred.  It 
is  to  euard  against  these  constantly  occurring  accidents,  that  towns  are  required  to  guard  in 
building  highways.  The  traveler  is  not  bound  to  see  to  it  that  his  carriage  and  harness  are 
alwavs  perfect,  and  his  team  of  the  most  manageable  character  and  in  the  most  perfect  train- 
ing, be&re  he  ventures  upon  a  highway.  If  he  could  be  always  sura  of  all  this,  ne  would  not 
require  any  further  guaranty  of  nis  safety,  unless  the  roads  were  absolutely  impassable.  If 
the  plaintiff  is  in  the  exercise  of  ordinary  care  and  prudence,  and  the  injury  is  attributable  to 
the  insufficiency  of  the  road  conspiring  with  some  accidental  cause,  the  defendants  are  liable. 

**  The  supreme  court  of  Missouri  held,  that  as  the  driver  had  not  lost  the  control  of  the 
horse,  except  during  the  short  period  of  his  backins  into  the  hole,  and  there  was  n^lect  on 
the  part  of  the  defendants,  the  decision  of  the  circuit  court  should  be  affirmed,  and  this  seems 
to  me  to  be  in  accordance  with  the  decision  of  our  court  of  appeals  in  Tbms  v.  Whitby, 
Z*t  Up.  Can.  Rep.  100. 

"In  ToTM  V.  IFAi^y,  both  in  the  court  of  Queens' bench — reported  85  Up.  Can.  Rep.  195 
—  and  in  the  court  of  appeals,  I,  as  counsel  for  the  defendants,  enaeavored  to  get  the  court  to 
adopt  the  decisions  of  Maine,  but  while  Mr.  Justice  Morbisoh  was  inclined  to  adopt  the  view 
for  which  I  argued,  the  majority  of  the  court  was  against  me.  Mr.  Justice  Wilson,  after  a 
very  careful  review  of  all  the  United  States  decisions  then  known,  expressed  the  opinion  that 
a  road  or  bridge  must  be  reasonably  safe  for  the  public  use,  and  if  it  be  not  so,  the  fact  that 
the  horse  was  running  away  or  unmanageable  will  not  prevent  the  person  injured  from  recov- 
ering the  damage  he  has  sustained. 

**  Chief  Justice  Richards  in  the  same  case  8aid,in  85  Up.  Can.  Rep.  226 :  '  The  mere  fact  that 
the  horse  was  restive  and  broke  the  wagon,  or  was  for  the  time  being  not  under  the  control  of 
the  driver,  cannot  relieve  the  defendant  from  their  responsibility.  One  of  the  veir  objects 
of  guards  to  a  bridge  is  to  prevent  just  such  accidents,  and  when  they  occur,  and  injury  is 
sustained  in  consequence  01  the  omission  of  the  corporation  to  keep  the  brid^  in  a  reasonably 
proper  state  of  repair,  I  fail  to  see  how  they  can  free  themselves  from  liability,  unless  they 
can  show  that  the  party  complaining  has  oeen  guilty  of  want  of  reasonable  skill  or  care  in 
driving.  The  mere  fact  that  the  horse  shied,  as  it  is  termed,  does  not  imply  want  of  care  or 
skill  in  driving,  and  it  must  be  a  fact  for  the  jury  to  determine  whether  there  was  such  want 
of  care  or  skin.' 

"Not  one  of  the  judges  in  appeal  has  in  any  manner  dissented  from  the  expressions  of 
opinion  as  to  the  law  thus  enunciated  in  the  court  below. 

"It  remains  to  be  observed  that  it  is  not  shown  in  this  case  what  distance  the  horses  ran 
after  they  started,  so  that  I  could  not,  if  so  disposed,  apply  the  doctrine  of  the  Massachusetts 
cases  to  the  limited  extent  stated  in  Hone  v.  Town  of  Fulton^  9  Am.  Rep.  568,  and  in  this  view 
alone  the  nonsuit  would  have  to  be  set  aside.  But  if  the  law,  as  understood  and  expounded  in 
New  Hampshire,  be  the  correct  rule  of  decision,  thenonsuit  cannot  in  any  view  be  upheld. 
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I  mnst  aay,  contrary  to  the  opinion  which  I  held  when  counsel  in   TofM  r.  Whitby,  85  Up. 
■Can.  Rep.  195,  that  the  weight   of  authority  now  appears  to  be  in  favor  of  the  law  as  pro- 

Eounded  in  the  New  Hampshire  courts,  and  as  this  is  in  accordance  with  the  opinions  expressed 
y  the  majority  of  the  judges  of  this  court  as  constituted  when  Toms  v.  Whitby  was 
decided  — opinions  not  in  any  manner  dissented  from  br  the  judges  of  the  court  of  appeal  — 
I  have  the  less  hesitation  in  coming  to  the  conclusion  that  in  this  case  the  rule  must  be  made 
absolute  to  set  aside  the  nonsuit  and  for  a  new  trial." 


LOOXWOOD   COMPANT  V.    LaWBBNCB. 

AprU  22,  1885. 

Water  and  Watbr-Coubses—  Wastb  from  Saw  Mills  theowk  ikto  thb  Rivbr  —  Ripariak 
OwNBRS —  Rkasonablb  Usb  —  Prescription — Equity  Practice  —  Multifariousness. 

Where  several  respondents,  acting  separately  and  independently  of  each  other,  deposit 
the  refuse  material  and  debris  arising  from  the  operation  of  their  saw-mills  into  the  same 
stream,  whence,  by  the  nataral  current  of  the  water,  it  is  carried  down  the  stream  and 
commingles  into  one  indistinguishable  mass  before  reaching  the  complainant's  premises 
where  it  creates  the  nuisance  and  inflicts  the  injuries  complained  of, — 

Eeldf  upon  a  bill  in  equity  for  perpetual  injunction,  that  the  several  acta  of  the  re- 
spondents constitute  but  one  cause  oi  action  and  all  the  respondents  may  be  joined  in  the 
same  bill  to  restrain  the  nuisance. 

Where  the  same  relief  is  asked  against  all  claiming  a  common  right,  and  the  same 
general  acts  are  alleged  and  proved  against  all  as  contributing  to  the  same  nuisance,  and 
uie  object  of  the  bilfis  to  obtain  reliel  for  one  nuisance  to  which  all  the  respondents  con- 
tribute, it  is  not  multifarious,  although  the  respondents  may  have  different  and  separate 
interests. 

Nuisances  and  injuries  affecting  waters,  includinp^  the  obstruction,  diversion  and  pollut- 
ing of  streams,  affords  sufficient  ground  for  equitable  interference,  and  that,  too,  without 
first  establishing  the  fact  of  the  nuisance  by  a  suit  at  lawj  where  the  injury  is  irreparable 
or  where  adequate  compensation  therefor  cannot  be  obtained  at  law. 

The  law  does  not  lay  down  any  fixed  rule  for  determining  what  is  a  reasonable  use  of 
the  water  of  a  stream  by  a  ripanan  owner.  It  is  such  reasonable  use  as  will  not  interfere 
with  a  like  reasonable  use  by  all  others  affected  by  his  acts,  and  must  depend  upon  the 
circumstances  of  each  particular  case. 

In  order  to  obtain  a  prescriptive  right  to  the  use  of  the  water  of  a  stream  there  must 
have  been  a  perceptible  amount  of  injury  to  the  adverse  party  throughout  the  period 
necessary  to  gain  such  right. 

E,  F,  Wetib  and  Applstan  Webh^  for  complainants.  There  was  no  appearance  for 
Washia^n  B.  Bragg,  one  of  the  respondents.  J,  W,  Spaulding  and  F,  J,  BuJcer^ 
for  Levi  B.  Weston  and  Charles  M.  Brainard.  Brown  db  Owrotr^  for  other  re- 
spondents. 

FoeTBR,  J.  The  bill  alleges  in  substance  that  the  complainants  are  the  owners 
md  in  possession' of  a  large  amount  of  real  estate,  consisting  of  lands,  dams  and 
water-power,  including  mills  and  machinery  employed  in  manufacturin]^  cotton 
into  fabrics,  situated  at  Waterville,  on  both  banks  of  the  Kennebec  river,  not 
navigable  for  vessels  or  boats  at  that  place,  their  dams  extending  across  said  river ; 
that  in  1874  they  built  a  manufactory  of  thirty-four  thousand  spindks,  and  in 
1883  another  of  fifty-five  thousand  spindles,  both  of  which  have  been  in  use  since 
fheir  erection,  and  that  in  said  business  tbey  have  a  capital  of  $2,200,000,  em- 
ploying more  than  one  thousand  persons,  with  a  pay-roll  of  about  $2,500  each 
day,  and  an  annual  production  of  $1,800,000;  that  they  are  entitled  to  the  natural 
flow  of  the  water  in  said  river,  and  to  have  it  come  to  their  manufactories  in  its 
natural  purity;  And  they  allege  that  the  respondents,  during  the  past  six  years, 
have  severally  owned  and  operated  lar^e  saw-mills,  cutting  shingles,  clapboards 
and  other  manufacturing  machine  and  planing-mills,  and  shovel-handle  mills, 
sitiiated  above  the  complainants  on  said  nver  between  and  including  Skowhegan 
and  Fairfield,  which  they  are  respectively  and  separately  operating,  by  means  of 
which  the  refuse  material,  saw-aiist,  ed^ngs,  shaving  refuse  wood,  and  other 
debris  arising  therefrom,  are  discharged  therefrom  into  said  river,  and  vast 
qu&ntities  are  carried  by  the  current  down  the  river,  and,  before  reaching  the 
complainants*  premises,  it  commingles  into  one  undistinguishable  mass,  ana  thus 
onitmg,  flows  along  said  river  into  their  ponds,  race-ways,  racks  and  wheels,  fill- 
ing the  same  and  thereby  stopping  the  wheels  and  retarding  and  preventing  the 
ranning  and  operating  of  their  manufactories,  whereby  they  lose  the  benefit,  ad- 
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vantage  and  profits  of  the  same,  rendering  it  necessary  to  expend  large  sums  of 
money  in  removing  this  waste  and  debris,  causing  great  damage,  constituting  a 
great  nuisance  which  is  rapidly  increasing  and  becoming  more  intolerable,  which 
operations  are  still  continued  and  will  be  continued,  and  that  a  destruction  of 
complainants'  profits,  and  irreparable  injury  will  result  unless  the  respondents  are 
restrained  by  injunction ;  that  each  respondent  is  independently  working  his  own 
mill  without  any  conspiracy  or  preconcert  of  understanding  or  action  with  the 
others,  and  it  is  impossible  to  distinguish  wlint  particular  share  of  damage  each 
has  inflicted  or  will  inflict,  but  that  each  has  contributed  and  is  now  contributing 
to  constitute  the  nuisance,  making  an  unreasonable  use  of  the  water  of  said  river, 
destroying  its  value,  illegally  interrupting  the  complainants  in  its  use,  and  render- 
ing it  unfit  for  manufacturing  purposes ;  and  that  they  have  no  remedy  except  in 
equity. 

The  prayer  is  for  a  perpetual  injunction,  restraining  the  respondents  from  de- 
positing waste,  enumerated  in  the  bill^  in  said  river. 

The  answer  substantially  sets  forth  admission  of  title  and  possession  of  the 
premises  of  the  parties  as  alleged,  and  claiming  that  the  respondents  were  severally 
operating  such  mills,  manufactories  and  machinery  as  alleged,  which  are  used  to 
manufacture  lumber  owned  by  most  of  the  respondents,  and  cut  near  the  head- 
waters of  the  Kennebec ;  that  most  of  the  respondents  own  large  tracts  of  timber 
land  situate  in  the  northern  part  of  the  State,  and  have  invested  in  said  lumbering 
business  large  amounts  of  money,  and  employ  annually  a  large  number  of  men  in 
cutting,  hauling,  driving,  booming  and  sawing  said  lumber,  their  business  having 
continued  for  more  than  thirty  years,  and  having  become  of  very  large  propor- 
tions, furnishing  employment  for  a  large  proportion  of  the  laboring  men  living 
on  Kennebec  river;  that  said  mills  and  manufactories  were  all  located  where  they 
now,  are  more  than  thirty  years  ago,  having  been  operated  during  all  that  period 
in  the  same  places  and  manner  as  now,  and  that  there  have  always,  during  said 
time,  been  thrown  into  said  river  whatever  refuse  materials  the  occupiers  of  said 
mills  saw  fit,  consisting  of  slabs,  edgings,  shavings  and  all  other  refuse  materials 
of  various  kinds  evolved  from  said  operations,  but  with  much  less  quantity  dur- 
ing the  past  six  years,  and  only  so  much  as,  with  proper  care  and  caution  on  the 
part  of  complainants  to  protect  their  manufactories,  would  do  injury  to  them, 
and  that  the  respondents  have  acquired  a  prescriptive  right  to  use  said  river  as 
they  have  heretofore  done ;  they  deny  that,  during  the  past  six  years,  any*refuse 
or  waste  from  their  mills  have  been  unlawfully  deposited  in  the  said  river,  or  un- 
lawfully interfered  with  the  complainants'  rights,  and  that  whatever  damage  or 
annoyance  they  have  suffered  is  attributable  to  the  improper  construction  of  their 
dams,  flumes,  racks,  wheels  or  other  apparatus  used  in  carrying  on  their  manu- 
factories ;  that  the  granting  of  the  prayer  of  the  complainants,  as  set  forth,  will 
prevent  the  respondents  from  operating  their  mills,  and  destroy  their  lumbering 
Dusiness.  They  also  deny  that  the  allegations  of  the  bill  entitle  the  complainants 
to  equitable  relief,  and,  claiming  all  benefit  of  denaurrer  in  their  answer  to  this 
part  of  the  bill,  say  that  it  cannot  be  maintained  against  these  respondents  jointly, 
they  being,  as  therein  alleged,  engaged  independently  of  each  other  in  operating 
their  several  mills,  manufactories  and  machinery,  and  with  no  conspiracy  or  pre- 
concert of  understanding  or  action  with  each  other. 

I.  The  case  is  of  importance,  as  it  embraces  the  rights  of  parties  in  property  of 
great  value  on  each  siae,  and  in  the  lawful  management  and  enjoyment  of  which 
each  party  is  entitled  to  protection  by  law.  It  is  one,  also,  that  in  its  proper  con- 
sideration is  not  entirely  free  from  difliculties.  The  parties  have  interests  which, 
in  the  management  and  enjoyment  of  their  property,  are  conflicting  ;  and  while 
it  becomes  the  duty  of  the  court  to  settle  their  respective  rights,  we  must  be  gov- 
erned by  the  established  rules  and  principles  of  equity,  and  wnich  in  their  ope- 
ration are  just  and  salutary. 

1.  The  question  is  flrst  considered,  is  the  objection  raised  in  the  answer,  with 
the  force  of  a  demurrer,  to  the  joinder  of  these  several  respondents  in  this  bill.  It 
is  insisted  that  the  cause  of  action  is  distinct  and  several  as  a^inst  each  of  the 
respondents,  and  th^t  neither  they,  nor  the  several  causes  of  action,  can  be  joined 
in  the  same  bill,  and  that  the  objection  by  demurrer,  is  fatal  oh  account  of  mis- 
joinder and  multifariousness. 
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While  it  is  true  that  the  allegations  in  the  bill  set  forth  that  each  respondent  is 
independently  working  his  own  mill  and  machinery,  without  any  conspiracy  or 
preconcert  of  understanding  or  action  with  the  others,  it  also  appears  that  the 
refuse  material,  saw-^ust,  edgings,  shavings,  refuse  wood,  and  other  debris  arising 
from  operating  said  mills,  cast  and  deposited  into  the  river,  are  carried  down  by 
the  current,  and  before  reaching  the  complainants'  commingles  into  one  indistin- 
guishable mass,  and  thence  are  carried  down  into  the  ponds,  raceways,  racks,  and 
wheels  of  the  complainants*  manufactories,  inflicting  the  injury  of  which  they 
complain  ;  and  that  it  is  impossible  to  distin^ish  what  particular  share  of  dam- 
age each  respondent  has  inflicted,  or  will  inflict,  but  that  each  has  contributed 
and  now  is  contributing  to  constitute  the  said  nuisance.  In  considering  the 
questions  thus  raised  by  the  pleadings  upon  this  branch  of  the  case,  and  assum- 
ing the  facts  set  forth  by  the  allegations  in  the  bill  to  be  true,  no  other  conclusion 
can  be  reached  than  that  the  respondents,  though  acting  independently  of  each 
other  as  alleged,  all  deposit  the  refuse  material  and  debris  arising  from  the  ope- 
ration of  their  mills  into  the  same  stream  whence  by  the  natural  current  of  the 
water  it  is  carried  down  the  river  and  commingles  before  reaching  the  complain- 
ants* ponds,  raceways,  racks  and  wheels,  where  tlie  nuisance  complained  of  is 
comnutted.  This  commingling  of  the  waste  thus  thrown  into  the  stream,  and 
which,  after  thus  uniting  and  commingling,  is  precipitated  by  the  current  upon 
the  premises  of  the  complainants,  creating  the  nuisance  and  inflicting  the  injuries 
of  which  they  complain,  is  the  natural  and  necessary  consequence  of  the  several 
and  independent  action  of  these  respondents.  It  is  the  combined  action  of  this 
waste  from  the  different  mills,  uniting  and  mingling,  and  thence  drifting  upon 
the  complainants,  which  creates  the  nuisance,  and  produces  the  injuries,  com- 
plained of.  * 

Whatever,  then,  may  have  been  the  act  of  these  different  respondents  either  in 
the  operation  of  their  mills  or  in  the  depositing  of  the  waste  and  debris,  arising 
from  such  operations,  into  the  stream,  there  is  a  co-operation  in  fact  in  the  pro- 
duction of  the  nuisance.  They  all  claim  the  right  to  discharge  the  waste  and 
debris  from  their  mills  into  this  river,  and  in  this,  their  claim  constitutes  one  com- 
mon interest,  though  not  a  joint  right.  The  acts  of  the  respondents  may  be  in- 
dependent and  several,  but  the  result  of  these  several  acts  combines  to  produce 
whatever  damage  or  injury  these  complainants  suffer,  and  in  equity  constitutes 
but  one  cause  of  action.  It  is  otherwise  in  law  where  damages  are  sought  to  be 
recovered.  There,  only  those  parties  can  be  joined  who  have  acted  jointly  in  the 
commission  of  the  act.  There  must  be  concert  of  action  and  co-operation  to 
make  several  persons  jointly  liable  in  an  action  at  law.  **  There  is  very  great 
difference,"  says  the  court,  in  Woodruff  y.  North  Bloorr{fi6ld  Oravel  Mining  Co.^ 
8  Sawyer,  628,  "between  seeking  to  recover  damages  at  law,  for  an  in- 
jury already  inflicted  by  several  parties  acting  independently  of  each  other, 
and  restraining  parties  from  committing  a  nuisance  in  the  future.  In  equity  the 
court  is  not  tied  down  in  one  particular  form  of  judgment.  It  can  adapt  its 
decrees  to  the  circumstances  in  each  case,  and  give  the  proper  relief  as  against 
each  party,  without  reference  to  the  action  of  the  others,  and  without  injury  to 
either.  Each  is  dealt  with,  with  respect  to  his  own  acts,  either  as  affected  or 
unaffected  by  the  acts  of  the  others.  It  is  not  necessary,  for  the  prevention  of 
future  injury,  to  ascertain  what  particular  share  of  the  damages  each  defendant 
has  inflicted  in  the  past,  or  is  about  to  inflict  in  the  future.  It  is  enough  to  know 
that  he  has  contributed,  and  is  continuinjr  to  contribute,  to  a  nuisance,  without 
ascertaining  to  what  extent,  and  to  restrain  him  from  contributing  at  all." 

This  question  has  recently  been  before  the  court  in  California  in  the  case  of 
KeyesY,  Little  Yarh  Gold  Washing  Co.,  53Cal.  724.  where  a  different  doctrine  was 
laid  down,  and  in  support  of  that  claimed  by  the  counsel  for  the  respondents. 
But  that  case  may  be  considered  as  substantially  overruled  by  the  more  recent 
decision  of  HiUman  v.  Newington,  57  Cal.  56,  a  case  in  the  same  court  sustaining 
the  views  which  we  entertain  in  the  case  before  us. 

Again,  the  same  question  arose  in  that  State  and  was  decided  as  late  as  1883,  in 
the  circuit  court  of  the  United  States,  in  the  case  of  Woodruffs.  North  Bloom- 
fidd  Gravel  Mining  Co.,  8  Sawyer,  628.     In  that  case  the  complainant  was 
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the  owner  of  lands  situated  on  the  Yuba  and  Feather  rivers;  the  respondents  were 
miners, severally  and  independently  engaged  in  hydraulic  mining  at  points  above  on 
the  Yuba  river  and  its  affluents,  and  by  means  of  which  large  quantities  of  gravel, 
waste,  earth  and  other  debris  arising  therefrom  were  discharged  into  the  sever^ 
streams  on  which  the  mines  were  situated,  and  by  the  rapid  currents  of  the  water 
were  carried  down  the  various  streams  into  the  Yuba  river  where  they  commingled 
before  reaching  the  valley,  and  after  thus  uniting  flowed  along  the  main  Yuba 
river  and  were  deposited  upon  the  complainants'  lands.  An  injunction  was  sought 
to  restrain  the  several  respondents  from  depositing  the  debris  of  their  minea 
where  it  would  be  swept  into  the  river.  The  respondents  demurred  to  the  bill. 
In  that  case,  as  in  this,  no  damages  were  sought,  but  equitable  relief  to  restrain 
future  action  —  future  contribution  by  each  to  the  alleged  nuisance.  Judge  Saw- 
yer held  that  the  bill  could  be  filed  against  all  the  respondents  who  contributed 
to  produce  the  injury  by  depositing  debris  in  the  stream  above,  and  denied  the 
doctrine  of  Keyes  v.  LAttle  Torh  Qold  Walking  Co.,  as  not  being  "  in  accordance  with 
the  principles  of  equity  jurisprudence  in  England,  or  generally  in  the  United 
States,  as  established  bv  the  authorities.'^ 

Another  recent  case  is  that  of  Blaisddl  v.  Stephens^  14  Nev.  17;  S.  O.,  83  Am. 
Rep.  628,  526,  note,  which  was  a  combined  suit  at  law  to  recover  damages 
which  had  already  resulted  from  a  nuisance,  and  in  equity,  for  an  injunction 
to  restrain  its  continuance.  There  were  two  respondents  who  each,  sepa- 
rately and  independently  of  the  other,  allowed  water  to  run  from  his  land 
upon  land  of  the  complaiuant,  and  from  the  combined  action  of  which  the 
complainant's  ditch  was  injured,  which  constituted  the  nuisance  complained 
of.  There  was  a  joint  judgment  for  the  damages,  and  an  injunction,  from 
which  an  appeal  was  taken  to  the  supreme .  court,  where  it  was  held,  that 
the  acts  of  each  party  being  independent  of  the  other,  there  was  no  joint  lia- 
bility for  the  damages,  reversed  the  judgment  and  ordered  a  new  trial.  Upon 
a  rehearing  it  was  claimed  that,  even  if  the  judgment  at  law  for  damages  could 
not  be  maintained,  it  was  a  proper  case  for  equitable  relief,  and  the  court  held  in 
accordance  with  the  authorities,  that  there  could  be  no  joint  recovery  at  law  for 
damages,  but  that  it  was  a  proper  case  for  an  injunction;  the  case  was  remanded 
with  directions  that  if  the  damages  which  had  been  recovered  at  law  should  be 
remitted  within  fifteen  days,  the  decree  for  injunction  should  stand.  In  that  case 
the  principle  is  clearly  recognized  and  adopted,  that  parties  who,  by  their  several 
and  independent  acts,  contribute  to  the  production  of  a  nuisance^  although  they 
cannot  properly  be  joined  in  an  action  at  law  for  damages,  may  be  nghtfully  joined 
in  a  suit  in  equity  for  injunction  to  restrain  a  future  contribution  by  each  to  the 
nuisance. 

**  There  is  a  common  interest,"  says  Sawyer,  J.,  in  Woodruff  v.  North  Bloomfleld 
Qra/cel  Mining  Go,,  mpray  **  a  common,  though  not  a  joint  right  claimed ;  and  the 
action  on  the  part  of  all  the  defendants  is  the  same,  in  contributing  to  the  common 
nuisance.  The  rights  of  all  involve,  and  depend  upon  identically  the  same  ques- 
tion, both  of  law  and  fact.  It  is  one  of  the  class  of  cases,  like  bills  of  peace,  and 
bills  founded  on  analogous  principles,  where  a  single  individual  may  bring  a  suit 
against  numerous  defendants,  where  there  is  no  joint  interest  or  ritle,  but  where  the 
questions  at  issue,  and  the  evidence  to  establish  the  rights  of  parties,  and  the 
relief  demanded  are  identical." 

Prof.  Pomeroy,  in  his  recent  work — Pom.  Eq.  Jur.,  J§  269,  18W — after  an  ex- 
haustive examination  of  the  authorities  in  the  American  courts,  sustains  the  doc- 
trine on  the  ground  of  prevention  of  multiplicity  of  suits,  in  bills  of  this  nature 
which  are  not  technically  ** bills  of  peace,"  but  **are  analo|rous  to,"  or  **  within 
the  principle  of"  such  bills.  **  Courts  of  the  highest  standing  and  ability,"  says 
the  learned  writer,  **have  repeatedly  interfered  and  exercised  this  jurisdiction, 
where  the  individual  claims  were  not  only  legally  separate,  but  were  separate  in 
time,  and  each  arose  from  an  entirely  separate  and  distinct  transaction,  simply 
because  there  was  a  community  of  interest  among  all  the  claimants  in  the  question 
at  issue  and  in  the  remedy." 

The  same  principle  is  expressly  recognized  in  Ohipman  v.  Palmer^  77  N.  Y.  56; 
B.  C,  88  Am.  Rep.  556,  where  the  court  say  that  ^^  an  equitable  action  will  lia 
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to  restrain  parties  who  severally  contribute  to  a  nuisance,"  while  it  holds  that 
they  cannot  be  joined  in  an  action  at  law.  To  the  same  point  are  DuJce  of  Bu^- 
deugh  v.  Coman,  5  Macph.  214;  CrossUy  v.  lAghtowlery  L.  R.,  3  Eq.  279;  Thorpe 
V.  BrumJUt,  L.  R.,  8  Ch.  App.  650. 

In  the  last  case  a  bill  was  sustained,  and  a  decree  granting  a  perpetual  injunc- 
tion affirmed,  against  several  persons  acting  individually  and  severally  in  obstruct- 
in?  the  passage  to  an  inn  by  loading  and  unloading  wagons.  Lord  Justice  Jambs 
said :  *'  Then  it  was  said  that  the  plaintiff  alleges  an  obstruction,  caused  by  sev- 
eral persons  acting  independently  of  each  other,  and  does  not  show  what  share 
each  had  in  causing  it.  It  is  probably  impossible  for  a  person  in  the  plaintifTs 
position  to  show  this.  Nor  do  1  think  it  necessary  that  he  should  show  it.  The 
amount  of  obstruction  caused  by  any  one  of  them  might  not,  if  it  stood  alone,  be 
sufficient  to  give  any  ground  of  complaint,  though  the  amount  caused  by  them  all 
may  be  a  serious  injury.  Suppose  a  person  leaves  a  wheelbarrow  standing  on  a 
way,  that  may  cause  no  appreciable  inconvenience,  but  if  a  hundred  do  so,  that 
may  cause  a  serious  inconvenience,  which  a  person  entitled  to  use  the  way  has  a 
right  to  prevent ;  and  it  is  no  defense  to  any  one  person  among  the  hundred  to 
say  that  what  he  does,  causes  no  damage  to  the  complainant.** 

In  the  case  at  bar,  it  may  be  that  the  act  of  any  one  respondent  alone  might 
not  be  sufficient  cause  for  any  well-grounded  action  on  the  part  of  the  complain- 
ants ;  but  when  the  individual  acts  of  the  several  respondents,  through  the  com- 
bined results  of  these  individual  acts,  produce  appreciable  and  serious  injury,  it 
is  a  single  result,  not  traceable  perhaps  to  any  particular  one  of  these  respondents, 
but  a  result  for  which  they  may  be  liable  in  equity  as  contributing  to  the  common 
nuisance,  as  we  have  before  stated.  Hence,  there  can  be  no  well-founded  objec- 
tion, either  upon  principle  or  authority,  against  this  bill  upon  the  groimd  of  mis- 
joinder. 

2.  The  same  may  be  said  in  relation  to  the  objection  urged  on  accoimt  of  mul- 
tifariousness. Here  the  same  relief  is  asked  against  all ;  the  same  common  right 
is  claimed ;  the  same  general  acts  are  alleged  against  all  as  contributing  to  the 
same  nuisance.  Where  the  object  of  the  bill  is  single,  to  establish  and  obtain 
relief  for  one  claim,  in  which  all  the  respondents  may  be  interested,  it  is  not  mul- 
tifarious, although  the  respondents  may  have  different  and  separate  interests. 
Btcgbee  v.  Sargent,  23  Me.  269;  Brinkerhoff  v.  Brown^  6  Johns.  Ch.  157.  If  the 
matters  are  in  any  material  degree  blended,  so  that  directly  or  indirectly  they 
concern  all  the  respondents,  the  bill  is  not  multifarious.  Drewry's  Eq.  PI.  42.  In 
Campbell  v.  Macha/y,  1  Mylne  &  Craig,  602,  Lord  Cottenham  held  that  where  the 
plaintiffs  have  a  common  interest  against  all  the  defendants  in  a  suit  as  to  one  or 
more  of  the  questions  raised  by  it,  so  as  to  make  them  all  necessary  parties  for  the  pur- 
pose of  enforcing  that  common  interest,  the  circumstances  of  some  of  the  defend- 
ants being  subject  to  distinct  liabilities  in  respect  to  the  different  branches  of  the 
subject-matter  will  not  render  the  bill  multifarious.  Also,  Gainer  v.  C%tfM),  2  How. 
642. 

Therefore,  whether  the  case  before  us,  as  disclosed  by  the  allegations,  may  or 
may  not  be  exactly  like  any  other  that  has  come  before  the  courts,  we  are  satisfied 
that  it  falls  within  the  principles  of  equity  enunciated  in  the  cases  to  which  we 
have  referred,  and  which  are  not  only  salutary,  but  in  accordance  with  reason, 
and  that  the  bill  is  not  objectionable  on  account  of  misjoinder  of  respondents  or 
multifariousness. 

3.  The  next  objection  urged  is  that  upon  the  allegations  set  forth  in  the  bill, 
the  complainants  show  no  sufficient  grounds  to  entitle  them  to  equitable  relief. 

The  relief  granted  by  a  court  of  equity  is  either. remedial  or  preventive.  In 
this  case  the  complainants'  prayer  is  for  preventive  relief  only.  It  may  well  be 
assumed  that  the  facts  stated  are  .sufficient  to  constitute  the  case  of  a  private 
nuisance,  and  to  give  this  court,  prima  fade,  jurisdiction  over  the  subject-matter 
and  the  parties.  It  is  well  settled  that  private  nuisances  may,  under  some  cir- 
cumstances, fall  within  the  jurisdiction  of  a  court  of  equity,  in  reference  to 
obtaining  relief  from  further  molestation  by  restraining  the  acts  which  constitute 
the  nuisance. 

Nuisances  and  injuries  ^affecting  waters,  including  the  obstructions,  diversion 
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or  pollution  of  streams,  afford  frequent  ground  for  equitable  interference,  on  the 
principle  of  restraining  irreparable  mischief.  The  jurisdiction  of  equity  in  this 
class  of  cases  may  be  regarded  as  ancient  and  well  established.  Especially  is 
this  true  when  the  acts  complained  of  are  of  such  a  character  that  irreparable 
injury  will  result  to  the  complainant  without  such  interference,  or  when  adequate 
compensation  for  the  injury  arising  therefrom  may  not  be  obtained  at  law,  or,  if 
continued,  would  lead  to  multiplicity  of  suits.  Whenever  this  is  admitted,  or 
established  by  prodf,  a  court  of  equity  may,  by  injunction,  restrain  the  continuance 
of  such  acts.     Canjield  v.  Andrew^  54  Vt.  1. 

It  is  true  *'  that  it  is  not  every  case  which  would  furnish  a  right  of  action 
against  a  party  for  a  nuisance  which  will  justify  the  interposition  of  a  court  of 
equity  to  redress  the  injury  or  remove  the  annoyance."  Story's  Eq.  Jur.,  §  935. 
And  the  general  rule,  as  claimed  by  the  learned  counsel  for  the  respondents,  \a, 
that  where  a  nuisance  is  claimed  to  exist  the  fact  of  its  existence  should  ordi- 
narily be  established  by  a  suit  at  law  before  a  court  of  equity  will  interfere.  This 
rule,  however,  is  not  without  exceptions.  The  ground  upon  which  equity  takes 
jurisdiction  is  that  the  injury  complained  of  is  irreparable,  or  of  such  a  nature 
that  there  is  no  adequate  remedy  at  law.  An  examination  of  the  cases  which 
sustain  the  doctrine  of  the  necessity  of  the  prior  interposition  of  an  action  at  law 
admit  that  in  cases  of  pressing  or  imperious  necessity,  or  where  the  right  is  in 
danger  of  being  injured  or  destroyed,  or  there  is  no  adequate  remedy  at  law, 
equity  will  intervene.  Vamey  v.  Pape^  60  Me.  195 ;  Porter  v,  Witham^  17  id. 
294;  Morse  Y,  Mdchias  Water  Power  Co.,  42  id.  127,  128;  Parker  y.  Winnipiseogee 
Lake  Co.,  2  Black,  552;  Coe  v.  WinnipUeogee  Manufacturing  Co.,  87  K  H.  254; 
Gould  on  Waters,  §  506,  and  cases  cited. 

As  stated  by  Chancellor  Kent  in  Gardner  v.  Nmburgh,  2  Johns.  Ch.  165:  **  The 
foundation  of  jurisdiction  in  such  a  case  is  the  necessity  of  a  preventive  remedy 
when  great  and  immediate  mischief,  or  material  injury,  would  arise  to  the  com- 
fort and  enjoyment  of  property."  The  fact  that  the  complainant  has  not  es- 
tablished his  right  at  law  is  no  ground  for  demurrer  to  the  bill.  SoUau  v.  De 
Edd,  2  Sim.  (N.  8.)  133;  Robeson  v.  Pittetiger,  1  Green's  Ch.  57;  HohmanT.BoUing 
Spring  Co.,  1  McCarter,  335;    Olmsted  v.  Loomis,  9  N.  Y.  432. 

And  by  irreparable  injury  is  meant  one  for  which  there  is  no  adequate  remedy 
at  law.  Gould  on  Waters,  §  508.  "To  deprive  a  plaintiff  of  the  aid  of  equity 
by  injunction,  it  must  also  appear  that  the  remedy  at  law  is  plain  and  adequate ; 
in  other  words,  that  it  is  as  practical  and  efficient  to  secure  the  ends  of  justice 
and  its  proper  and  prompt  administration  as  is  the  remedy  in  equity.  And  unless 
this  is  shown,  a  court  of  equity  may  lend  its  extraordinary  aid  by  injunction, 
notwithstanding  the  existence  of  a  remedy  at  law."  1  High  on  Inj.,  §  SO;  Boyee^s 
ExWs  V.  Orundy,  8  Pet.  215.  Especially  is  this  the  case  where  the  injury  is  of 
such  a  nature  as,  from  its  continuance  or  permanent  mischief,  must  cause  con- 
stantly recurring  grievance,  which  cannot  otherwise  .be  prevented.  Adams'  Eq. 
211;  Belknap  v.  Trimble,  8  Paige,  601;  Webber  v.  Gage,  39  N.  H.  186;  Merrifield 
V.  Lonibard,  13  Allen,  18;  Cadigan  v.  Brown,  120  Mass.  494.  In  such  case  an 
action  at  law  affords  no  adequate  remedy,  and  vexatious  litigation  and  multi- 
plicity of  suits,  which  equity  seeks  to  avoid,  would  afford  just  grounds  for 
equitable  interference.  Clnrh  v.  Stewart,  56  Wis.  154.  The  very  difficulty  of 
obtaining  substantial  damages  was  stated  to  be  a  ground  for  relief  by  injunction 
in  Clowes  v.  Staffordshire  Potteries  Co.,  L.  R.,  8  Ch.  App.  125 ;  S.  C,  4  Eng.  R.  407. 
With  still  ^eater  force  does  this  apply  in  a  case  where  the  injury  is  caused  by  so 
many,  and  in  such  a  way  that  it  would  be  difficult,  if  not  impossible,  to  appor- 
tion the  damage,  or  say  how  far  any  one  may  have  contributed  to  the  result,  and 
so  damages  would  be  but  nominal,  and  repeated  actions,  without  any  substantial 
benefit,  might  be  the  result. 

In  Lyon  v.  McLavghlin,  82  Vt.  423,  the  court  say:  **  When  the  invasion  of  the 
right  in  this  kind  of  property  is  threatened  and  intended  which  is  necessarily  to 
be  continuing  and  operate  prospectively  and  indefinitely,  and  the  extent  of  the 
injurious  consequences  is  contingent  and  doubtful  of  estimation,  the  writ  of  in- 
junction is  not  only  permissible,  but  is  the  most  appropriate  means  of  remedy. 
It  affords,  in  fact,  the  only  adequate  and  sure  remedy.     The  very  doubtfulness  as 
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to  the  extent  of  the  prospective  injury  and  the  impossibility  of  ascertaining  the 
measure  of  just  reparation  render  such  an  injury  irreparable  in  the  sense  of  the 
*'  law  relating  to  this  subject. '' 

The  court  in  Massachusetts  has  very  recently  had  occasion  to  allude  to  this 
question  in  a  case  relating  to  the  rights  of  riparian  owners  where  the  waters  in 
a  natural  stream  were  pofluted,  in  which  case  the  court  say:  **  The  defendant 
contends  that,  according  to  the  general  principles  of  the  common  law,  the 
plaintiff  has  a  complete  remedy  upon  the  facts  alleged  by  him,  and  that  he  should 
be  compelled  to  resort  to  his  action  at  law  before  seeking  relief  in  equity.  But  it 
is  quite  clear  that  a  bill  in  equity  may  be  maintained  by  a  riparian  owner  to  restrain 
another  from  polluting  the  stream  to  the  plaintiff's  material  injury.  Merr%/ield  v. 
Lombard^  13  Allen,  10 ;    Woodward  v.  Worcester^  121  Mass.  245. 

^^The  acts  of  the  defendant,  as  alleged,  tend  to  create  a  nuisance  of  a  con- 
tinuous nature,  for  which  an  action  at  law  can  furnish  no  adequate  relief.^^  Har- 
ris V.  MacUntosih,  133  Mass.  230. 

Equity,  as  well  as  the  common  law,  has  growth.  It  is  said  that  prior  to  Lord 
Eldon's  time,  injunctions  were  rarely  issued  by  courts  of  equity,  but  that,  with  the 
development  of  equity  jurisprudence,  it  has  become  of  frequent  use.  In  the  earlier 
history  of  the  jurisprudence  relating  to  this  branch  of  the  law,  it  was  rarely  issued 
in  the  case  of  a  private  nuisance  until  the  plaintiff's  right  had  been  established  in 
a  suit  at  law.  **  But  now,"  say  the  court  in  CampheUy,  Seaman^  63  N.  Y.  582; 
8.  C,  20  Am.  Rep.  507,  '*  a  suit  at  law  is  no  longer  a  preliminary,  and  the  right  to 
an  injunction  in  a  proper  case  in  England  and  most  of  the  States  is  just  as  fi^d 
and  certain  as  the  right  to  any  other  provisional  remedy.  The  writ  can  rightfully 
be  demanded  to  prevent  irreparable  injury,  interminable  litigation'  and  a  multi- 
plicity of  suits." 

II.  It  remains  then  to  be  determined  from  the  pleadings  and  proof  whether  the 
allegations  are  so  far  supported  by  the  testimony  as  to  entitle  the  complainants  to 
equitalile  relief.  v 

A  large  mass  of  testimony  has  been  taken  in  support  of  the  claims  set  up  in  the 
bill,  and  particularly  in  reference  to  the  amount  of  waste  that  has  been  discharged 
into  the  nver  from  the  respondents'  mills,  and  which,  to  a  greater  or  less  extent, 
has  lodged  in  the  ponds,  racks,  wheels  and  raceways  of  the  complainants'  mills, 
thereby  causing  damage  and  injury  to  their  property  and  business,  and  of  which 
they  complain.  Much  of  this  testimony  is  uncontradicted,  and  fully  sustains  the 
allegations  in  reference  to  the  amount  and  kind  of  waste  from  the  respondents' 
mills  —  situated  at  Fairfield  and  Somerset  Mills — and  with  which  the  water  com- 
ing into  the  complainants'  ponds  is  polluted.  It  is  unnecessary  to  enumerate  all  the 
facts  established  by  the  testimony.  The  proof  shows  that  the  canal  or  pond,  which 
is  about  seven  hundred  feet  long,  ninety  feet  in  width,  and  from  fifteen  to  twenty 
feet  deep,  situated  at  the  westerly  end  of  the  complainants'  dam,  was  so  filled  witli 
waste  during  the  space  of  about  six  weeks  preceding  the  taking  of  this  testimony 
— March  25  to  May  12  —  that  the  complainants  were  obli^^ed  to  clear  it  out 
from  six  to  eight  times,  and  that  several  hundred  cords  were  thus  removed  during 
that  time  besides  the  large  quantities  that  had  accumulated  and  obstructed  the 
raceways.  It  also  shows  that  they  were  thus  continually  troubled  with  it,  and  were 
obliged  to  shut  down  their  mills  on  account  of  it  from  one  to  sixteen  times  a  day, 
and  at  times  whole  days,  and  to  employ  from  ten  to  forty  and  sometimes  fifty  men 
in  clearing  the  racks  and  removing  this  waste,  at  an  expense  for  that  alone,  dur- 
ing the  time  named,  of  more  than  $2,000,  occasioning  a  loss  to  the  em- 
ployees in  their  mills,  during  the  month  of  April,  of  $8,000  on  account 
of  the  loss  of  time  resulting  from  the  frequent  shutting  down  of  the  mills, 
thereby  causing  trouble  and  dissatisfaction.  That  this  had  been  troubling  them 
every  year  in  the  same  way  since  commencing  operations,  in  1876,  more  at 
some  seasons  of  the  year  than  at  other  times,  but  that  it  had  continued  each 
year,  notwithstanding  they  had  requested  the  respondents  to  cease  throwing  their 
waste  into  the  river,  and  had  obtained  an  act  from  the  legislature  prohibiting  the 
throwing  of  Vaste  and  debris  into  this  river,  and  that  they,  had  already  on  account 
of  this  waste  been  damaged  between  $40,000  and  $50,000,  and  that  it  was  con- 
tinuing and  liable  to  continue  in  the  future  with  increasing  damage  each  year. 
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The  proof  further  shows  that  the  waste  which  causes  this  trouble,  consists  of 
great  quantities  of  refuse  material,  saw-dust,  edgings,  shavings,  and  other  debris 
arising  from  the  operating  of  respondents'  mills  in  the  manufacture  of  more  than 
twenty-five  million  of  lumber  annually,  besides  various  other  manufactures.  It  is 
cast  and  discharged  into  the  river,  and  before  reaching  the  complainants'  premises 
commingles  and  is  carried  by  the  action  of  the  water  down  into  their  pondjs,  racks, 
raceways  and  wheels,  causing  the  nuisance  complained  of. 

It  appears  in  proof  also,  that  the  respondents  and  those  preceding  them  have  been 
accustomed  to  discharge  the  waste  from  their  mills  into  this  river  for  many  years, 
and,  although  they  do  not  strenuously  controvert  the  fact  of  the  great  damage  to 
the  complainants,  tliey  claim  that  in  what  they  do  in  thus  disposing  of  their  waste 
is  but  a  reasonable  use  of  this  river;  and  if  not,  then  that  they  have  a  prescriptive 
right  so  to  do,  and  that  the  complainants  contribute  to  the  production  of  such  in- 
jury by  improperly  constructed  dams,  canals,  racks,  etc.  From  a  very  careful  ex- 
amination of  the  testimony,  we  are  satisfied  that  neither  of  these  propositions  can 
be  supported  by  it. 

1.  These  parties  are  riparian  proprietors.  They  represent  the  great  and  im- 
portant manufacturing  industries  of  our  State.  While  the  complainants  have  a 
capital  of  more  than  $2,200,000  invested  in  the  manufacture  of  cotton,  producing 
$1,500,000  annually,  the  respondents  have  invested  above  them  upon  tlie  same  river 
in  the  manufacture  of  lumber,  more  than  $250,000,  and  whose  annual  production 
is  more  than  $600,000. 

'However  great  these  industries,  or  however  important  to  either  may  be  the  re- 
sult of  this  suit,  the  rights  of  the  parties  to  the  use  of  the  water  in  that  river  are 
established  by  well-settled  principles. 

Every  proprietor  upon  a  natural  stream  is  entitled  to  the  reasonable  use  and 
enjoyment  of  such  stream  as  it  flows  through  or  along  his  own  land,  taking  into 
consideration  a  like  reasonable  use  of  such  stream  by  all  other  proprietors  above 
or  below  him.  The  rights  ef  the  owners  are  not  absolute  but  qualified,  and  each 
party  must  exercise  his  own  reasonable  use  with  a  just  regard  to  the  like  reason- 
able use  by  all  others  who  may  be  affected  by  his  acts.  Any  diversion  or  ob- 
struction which  substantially  and  materially  diminishes  the  quantity  of  water,  so 
that  it  does  not  flow  as  it  has  been  accustomed  to,  or  which  defiles  and  corrupts 
it  so  as  to  essentially  impair  its  purity,  thereby  preventing  the  use  of  it  for  any  of 
the  reasonable  and  proper  purposes  to  which  it  is  usually  applied,  is  an  infringe- 
ment of  the  rights  of  otner  owners  of  land  through  which  the  stream  flows, 
and  creates  a  nuisance  for  which  those  thereby  injured  are  entitled  to  a  remedy. 
Merrijield  v.  Lombard,  13  Allen,  17. 

It  is  laid  down  by  the  courts  that  the  general  principles  governing  the  use  of 
running  streams  in  respect  to  the  diversion,  obstruction  or  detention  of  water 
must  also  govern  in  respect  to  the  amount  of  waste  resulting  from  the  process  of 
manufacture.  The  reasonable  use  in  such  cases  depends  upon  the  circumstances 
of  each  particular  case.  The  law  does  not  lay  down  any  fixed  rule  for  determin- 
ing what  is  a  reasonable  use  of  the  water  of  a  stream  by  a  riparian  proprietor. 
For  domestic,  agricultural  'and  manufacturing  purposes,  to  which  every  riparian 
owner  is  entitled,  there  may  be,  consistently  with  that  right,  some  diminution, 
retardation  or  acceleration  of  the  natural  flow.  So  in  regard  to  the  use  of  the 
stream  for  manufacturing  purposes,  there  must  necessarily  be  more  or  less  waste 
which  it  would  be  impossible  to  exclude  from  it,  and  which  by  no  ordinary  care 
or  prudence  could  be  prevented  from  falling  into  the  stream.  The  reasonableness 
of  such  use  of  the  water  must  determine  the  riijht,  and  this  must  be  governed  by 
the  extent  of  detriment  received  by  the  riparian  proprietors  below.  Bee  Hayes  r. 
Waldron,  44  N.  H.  680.  In  the  recent  case  of  Red  River  Roller  AfiUs  v.  Wri^htj 
80  Minn.  249;  S.  C,  44  Am.  Rep.  194,  the  court  say:  **In  determining  what  is 
a  reasonable  use,  regard  must  be  had  to  the  subject-matter  of  the  use ;  the  occa- 
sion and  manner  of  its  application ;  the  object,  extent,  necessity  and  duration  of 
the  use;  the  nature  and  size  of  the  stream;  the  kind  of  business  to  which  it  is 
subservient;  the  importance  and  necessity  of  the  use  claimed  by  one  party,  and 
the  extent  of  the  injury  to  the  other  party;  the  state  of  improvement  of  the 
country  in  regard  to  mills  and  machinery,  and  the  use  of  water  as  a  propelling 
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power;  the  general  and  established  usages  of  the  country  in  similar  cases;  and 
all  the  other  and  ever  varying  circumstances  of  each  particular  case  bearing  upon 
the  question  of  the  fitness  and  propriety  of  the  use  of  the  water  under  considera- 
tion." 

This  case  is  before  us  on  report,  and  it  becomes  the  duty  of  the  court  to  de- 
termine this  question  of  use.  All  evidence  upon  the  question  of  reasonable  use, 
together  with  all  the  various  circumstances  connected  with  the  use  of  this  river 
by  these  riparian  proprietors  in  operating  their  different  mills  and  manufactories, 
becomes  important  in  the  determination  of  their  respective  rights.  It  is  claimed 
on  the  part  of  the  respondents  that  the  deposit  of  a  great  portion  of  the  waste 
and  refuse  material  arising  from  the  different  manufactories  at  their  mills,  into 
the  river,  is  necessary  to  their  successful  operation,  and  that  the  expense  and  in- 
convenience to  which  they  would  necessanly  be  put  in  otherwise  disposing  of  it 
would  necessitate  the  shutting  down  of  their  mills  and  result  in  a  suspension  of 
their  business  in  the  manufacture  of  lumber  and  other  materials.  On  the  other 
hand,  the  complainants,  as  lower  proprietors  upon  the  same  river,  claim  an  equal 
right  in  the  use  of  the  water,  and  from  the  evidence,  show  that  they  are  and  have 
been  greatly  injured  in  the  use  of  their  property  on  account  of  this  same  waste 
and  refuse  material  deposited  above  them  by  these  respondents. 

The  evidence  is  such  as  to  leave  no  doubt  in  our  minds  that  the  use  which  the 
respondents  have  made  and  are  making  of  this  river  in  reference  to  the  rights  of 
these  complainants  is  other  than  a  reasonable  use  of  it.  What  may  have  been  a 
reasonable  use  at  one  time  may  not  be  said  to  be  a  reasonable  use  now.  The 
state  of  the  country,  the  state  of  improvement  in  regard  to  mills  and  machinery, 
and  the  use  of  this  river  as  a  propelling  power,  was  far  different  from  what  it  is 
to-day.  And  so  in  considering  the  reasonableness  of  suffering  tliis  waste  to  be 
deposited  in  the  current  above,  much  must  depend  upon  the  use  to  which  the 
stream  below  is  applied,  and  the  detriment  caused  to  those  whose  rights  as  ripa- 
rian proprietors  are  entitled  to  just  consideration. 

The  complainants'  cotton  mills  were  built,  one  in  1874  and  the  other  in  1882, 
where  formerly  was  a  saw  and  grist-mill,  and  at  one  time  a  tannery.  The  racks 
and  wheels  which  are  now  connected  with  these  cotton  mills,  as  the  proof  shows, 
are  of  standard  and  approved  construction,  and  yet  very  different  from  those  that 
formerly  existed  there.  The  old  mills  gave  way  to  the  advance  in  manufacturing 
interests,  and  to  the  improvement  in  the  propelling  power  and  machinery  neces- 
sarily incident  to  such  manufactures. 

T*  e  vast  quantities  of  debris  and  waste  brought  into  the  complainants'  canal, 
and  which  they  are  obliged  to  remove,  thereby  seriously  interfering  with  the  profit- 
able use  of  their  mills,  causing  frequent  suspension  of  operations,  and  occasioning 
the  damage  and  annoyance  to  which  we  have  alluded,  justifies  us  in  the  conclu- 
sion that  such  is  not  a  reasonable  use  of  this  river  by  the  respondents.  And  we 
are  equally  satisfied  that^  while  it  is  of  great  convenience  for  them  thus  to  disj- 
pose  of  their  waste,  and  considerable  expense  and  great  inconvenience  would  be 
occasioned  by  any  other  disposition  of  it,  it  is  not  a!)9olutely  necessary  to  the 
operation  of  their  mills  that  it  should  be  thus  deposited  in  the  stream.  Other 
manufacturers  of  lumber,  not  only  on  the  Penobscot,  but  on  other  principal  rivers 
in  this  State,  dispose  of  their  waste  in  other  ways  than  by  allowing  it  to  pass  into 
the  streams.  It  was  otherwise  at  one  time.  But  the  state  of  improvement  of 
the  country,  and  the  springing  into  existence  of  other  industries  have  each  had  a 
qualifying  influence  in  determming  the  reasonable  use  of  such  waters. 

2.  Again,  the  respondents  claiming  a  special  right  to  the  use  of  this  river,  more 
beneficial  to  themselves  and  more  burdensome  to  the  riparian  proprietors  below 
than  the  natural  right  to  the  reasonable  use  of  it,  must  establish  such  right  either 
by  grant  or  prescription.  They  do  not  claim  it  by  grant.  Have  they  established 
such  right  by  prescription  ?  The  answer  to  this  does  not  dej)end  entirely  upon 
proof  of  the  manner  m  which  the  respondents  have  conducted  in  reference  to  the 
operation  of  their  mills  and  the  disposition  of  the  waste  therefrom.  In  connec- 
tion with  that  fact  mnst  be  considered  the  situation  of  the  parties,  against  whom 
such  right  is  claimed,  during  the  time  necessary  to  the  establishment  of  such 
right.     For  it  is  well  settled  that  in  order  to  establish,  the  presumption  of  a  right 
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or  easement  in  the  land  or  waters  of  another  person,  the  enjoyment  of  snch  right 
must  have  been  uninterrupted,  adverse,  under  claim  of  right,  and  with  the 
knowledge  of  the  owner,  or  with  such  other  acts  that  knowledge  will  be  pre- 
sumed. Parker  v.  Foote,  19  Wend.  313;  Smith  v.  Miller,  11  Gray,  149;  Flora  v. 
Oarbean,  38  N.  Y.  115 ;  Gilford  v.  Winnipiseogee  Lake  Co.,  52  N.  H.  202 ;  Qonld  on 
Waters,  §§  334,  341 ;  Angell  on  Waters,  §  219.  And  it  must  have  been  inconsistent 
with  or  contrary  to  the  interests  of  the  owner  and  of  such  a  nature  that  it  is  diffi- 
cult or  impossible  to  account  for  it  except  on  the  presumption  of  a  grant  from 
him,  otherwise  no  such  presumption  arises.  Morse  v.  WtUiams,  62  Me.  445 ;  Brace 
V.  Yale,  10  Allen,  444;  Gould  on  Waters,  §  834.  The  prescriptive  right  to  the  use 
of  a  stream  beyond  the  general  right  of  reasonable  use,  as  against  other  riparian 
owners,  is  governed  by  the  same  principles  as  those  in  relation  to  easements  in 
land,  and  in  order  to  establish  such  right  there  must  be  a  perceptible  amoimt  of 
injury  throughout  the  period  necessary  to  gain  such  right.  Crosby  v,  Besse,  49 
Me.  539;  DonneU  v.  Clark, '19  id.  174;  Murgatroyd  v.  Robinaon,  7  El  &  Bl.  891 
(90  E.  C.  L.  391);  Gould  on  Waters,  §  346.  Nor  does  the  period  of  limitation 
begin  to  run  against  the  owner  until  there  has  been  an  actionable  invasion  or  in- 
fringement of  a  right. 

In  HoUman  v.  Boiling  Spring  Bleaching  Co.,  1  McCarter,  335,  the  court  say :  "  The 
defendants  have  a  right  to  use  the  water  upon  their  own  soil  in  such  manner  as 
they  may  deem  for  their  interest,  provided  they  discharge  it  upon  the  soil  of  the 
plaintiflEs  in  its  accustomed  channel,  pure  and  unpolluted.  They  can,  therefore, 
acquire  no  right  by  prescription  until  they  show  that  the  acts  which  are  claimed 
to  constitute  the  adverse  user  injured  the  plaintiffs  and  gave  to  them,  or  those 
under  wliom  they  claim  title,  a  right  of  action.  The  very  ground  of  title  by  adverse 
enjoyment  is  that  the  party  {gainst  whom  it  is  set  up  has  so  long  permitted  the 
adverse  enjoyment  ana  failed  to  indicate  his  rights,  that  the  presiunption  of  a 
grant  is  raised.  But  there  can  be  no  such  presumption^  and  consequently  no  title 
by  adverse  enjoyment,  where  no  violation  of  a  right  is  shown  to  exist."  And 
see  Pratt  v.  Lamson,  2  Allen,  288. 

And  in  this  case,  although  the  proof  establishes  the  fact  that  these  respondents 
and  those  under  whom  they  claim,  for  more  than  thirty  years  have  been  accus- 
tomed to  use  the  water  of  this  river  as  a  receptacle  for  the  waste  from  their  mills, 
yet  it  fails  to  establish  any  prescriptive  right  as  against  these  complainants,  or 
those  under  whom  they  claim.  The  mills  now  in  existence  were  erected  less  than 
ten  years  prior  to  the  commencement  of  this  suit.  Soon  after  they  were  built 
trouble  arose  in  regard  to  this  waste,  and  in  1878  these  complainants  appeared 
before  the  legislature  and  obtained  an  act  to  prevent  the  throwing  or  refuse 
material  into  the  Kennebec  river,  and  which,  it  appears,  these  respondents  have 
disregarded. 

The  use  of  the  water  and  privilege  at  Waterville,  where  these  mills  are  located, 
prior  to  1874,  was  very  different  from  what  it  has  since  been.  In  1866  the  Ti- 
conic  Water-power  and  Manufacturing  Co.  was  organized,  and  two  years  later  a 
dam  was  built  at  a  cost  of  $23,000,  which  is  one  of  those  now  owned  and  used  by 
the  complainants.  In  1869  a  saw-mill  was  built,  and  the  next  year  the  old  grist- 
mill was  repaired.  Many  years  prior  to  that  there  had  existed  a  grist-mill  and 
saw-mill,  and  a  tannery.  But  prior  to  the  erection  of  the  saw-mill  in  1869,  it 
does  not  appear  that  any  trouble  had  ever  been  experienced  on  account  of  this 
waste.  The  testimony  of  Emery  who  built  the  new  dam  and  who  had  known  the 
old  canal  for  many  years,  having  worked  in  the  old  mills  more  than  forty  years 
ago,  is  that  *'  this  drift  stuff  didn't  trouble  the  racks,  at  the  time  I  worked  there, 
that  I  remember  of."  The  present  canal  is  shown  to  be  three  or  four  times  as 
large  as  the  old  one  was.  Although  it  appears  that  the  old  one,  at  the  time  the 
new  one  was  built,  was  more  or  less  filled  at  the  lower  end  with  logs,  slabs  and 
mill-waste,  it  does  not  appear  whether  it  came  from  the  mills  once  striding  there, 
or  from  what  source. 

There  appears  to  have  been  no  complaint  made,  or  injury  proved  to  have  been 
sustained,  by  any  parties  owning  or  operating  there,  till  within  a  very  few  yeara 
prior  to  the  time  when  these  complainants  purchased.  The  dam  and  canal,  as 
well  as  the  mills,  which  formerly  existed  at  that  place,  were  not  the  same  as  those 
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of  to-day.  There  could  have  been  no  adverse  right  so  long  as  there  was  no  per- 
ceptible amount  of  injury  sustained.  What  might  at  the  present  time  occasion 
not  only  great  inconvenience  and  annoyance,  but  also  very  serious  injury,  may 
have  been  in  the  past,  of  not  the  slightest  detriment  to  those  engaged  in  other 
manufactures,  with  different  machinery  and  more  simply  constructed  appliances 
with  which  to  utilize  the  water  as  a  propelling  power.  In  the  latter  case,  no 
prescriptive  right  could  be  gained  without  the  proof  of  other  elements  of  such 
right.  Hence,  the  facts  do  not  establish  any  right  by  prescription,  or  adverse  use, 
by  virtue  of  which  the  complainants  can  claim  the  use  of  this  river  otherwise  than 
as  riparian  owners,  entitled  to  the  natural  rights  and  reasonable  use  thereof 
legally  belonging  to  them  as  such. 

From  a  full  consideration  of  this  case  it  is  clear  that  they  have  been  guilty  of 
an  infraction  of  the  complainants-  rights ;  and  that  from  the  allegations  in  the  bill, 
and  the  proof  in  support  of  the  same,  the  latter  are  entitled  to  equitable  relief. 
This  relief,  however,  should  be  against  those  parties  who  are  shown  to  have  con- 
tributed to  the  injury. 

We  are  not  satisfied  that  the  three  respondents  whose  mills  are  situated  at 
Skowhegan  have  contributed  to  the  injury  complained  of.  There  is  some  testi- 
mony relating  to  the  nature  and  the  amount  of  waste  produced  at  their  mills. 
The  quantity  is  small,  however,  compared  with  that  which  is  produced  by  the 
other  respondents.  Furthermore,  it  would  have  to  pass  over  a  distance  of  twenty 
miles  in  the  waters  of  the  Kennebec  before  reaching  the  complainants'  premises, 
and  the  proof  is  insufficient  to  satisfy  .us  of  the  liability  of  these  parties.  This 
fact  can  be  ascertained  much  better  after  the  mills  of  the  other  respondents,  at 
Fairfield,  have  ceased  depositing  their  waste  in  the  river,  and  subsequent  experi- 
ence may  make  this  question  more  certain ;  and  the  complainants  should  not  be 
prejudiced  against  enforcing  their  remedy  in  relation  to  tnem  in  the  future  when- 
ever the  fact  may  be  established  that  they  contribute  to  the  production  .of  the 
nuisance. 

As  acainst  the  other  respondents  a  perpetual  injunction  should  issue  in  accord- 
ance with  the  prayer  in  the  bill,  enjoining  them  from  casting  or  depositing  in  the 
Kennebec  river  above  complainants'  dams,  and  manufactories,  any  refuse  materials, 
edgings,  shavings,  debris,  wood  refuse,  and  what  is  denominated  long  saw- 
dust—  not  including,  however,  common  saw-dust.  In  regard  to  common  saw- 
dust, we  do  not  feel  satisfied  that,  at  this  time,  it  should  oe  held  to  be  produc- 
tive of  the  nuisance ;  nor  should  the  complainants  be  prejudiced  as  to  any  future 
action  concerning  that  under  other  circumstances,  or  upon  other  evidence. 

Neither  should  this  injunction  issue  immediately.  The  respondents  must  have 
a  reasonable  time  in  which  to  prepare  for  the  disposal  of  such  waste  as  is  inhib- 
ited from  going  into  the  river. 

Bill  dismissea  as  to  Washington  B.  Bragg,  Levi  B.  Weston  and  Charles  M.  Brain- 
ard,  without  prejudice,  and  without  costs  for  them.  Bill  sustained  as  against 
all  the  other  respondents  named  therein,  with  costs,  and  against  whom  perpetual 
injunction  is  to  issue,  in  accordance  with  this  opinion  at  the  end  of  four  months 
from  the  time  the  rescript  in  this  case  shall  be  received  by  the  clerk  of  the  district 
in  which  this  suit  is  pending.  Costs  to  be  equally  apportioned  between  the  eight 
different  firms  represented  by  the  sixteen  respondents. 

Pbtbrs,  C.  J.,  Danfobth,  Virgin,  Emery  and  Haskell,  JJ.,  concurred. 

[See  85  Eng.  Rep.  515 ;  84  id.  878 :  81  id.  874;  26  id.  808;  80  id.  90;  44  Am.  Rep.  898 ;  40 
id.  419;  18  id.  246;  Moak's  Underhill  on  Torts,  448  €t  «^.— Ed.*] 
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COURT  OF  APPEALS  OF  NEW  TORE. 


Lawrbkcb  v.  Spence. 

Jane  d6, 1885. 

SsDucnoN —  Loss  or  Sbrvicu  or  Child — Action  bt  PA.B>irr. 

The  seduction  of  a  child  without  the  father's  consent,  resnlting  in  a  loss  to  him  of  her 
services,  entitles  him  to  maintain  an  action  against  her  sednoer.* 

Whether  the  act  was  produced  bj  force  or  persuasion  is  a  question  with  which  the  ap- 
pellate court  has  no  concern. 

This  is  an  appeal  from  a  jadgment  of  the  general  term,  affirming  a  jad^ent 
entered  upon  a  yerdict  in  favor  of  the  plaintiff  for  $8,000,  for  the  seduction  of 
bis  minor  daughter.  The  facts  in  the  case  were  not  oontroverted,  as  the  defendant 
produced  no  evidence  on  the  trial. 

Henry  A.  Merritt^  for  respondent.     R.  A.  Parmenter^  for  appellant. 

Danforth,  J.  The  true  question  was  tried,  and  the  proof  was  not  different 
from  the  issue.  The  defendant  concedes  that  he  accomplished  his  purpose  ;  the 
jury  have  found  that  the  girl  was  debauched  without  her  father^s. consent.  The 
result  was  a  loss  to  him  of  his  daughter's  service.  This  answered  the  fiction  of 
the  common  law,  and  whether  it  was  preceded  by  much  or  Uttle,  or  no  persua- 
sion, but  simply  force,  is  a  question  with  which  an  appellate  court  has  no  con- 
cern. Whether  the  defendant  prevailed  by  false  promises  or  artifice,  by  fiatteiy 
or  violence,  a  cause  of  action  was  made  out.  The  plaintiff  was,  therefore,  entitled 
to  have  his  damages  assessed  by  the  jury  according  to  their  estimate,  upon  cir- 
cumstances of  which  they  alone  could  judge.  No  error  was  committed  by  the 
trial  court  in  submitting  the  case  to  them. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed. 

All  concur. 


Gbbmania  Lifb  Ins.  Co.  9.  Rab. 

June  26,  1885. 

MoBTOAOB — Surplus  Mokbts — Evidbhcb  —  Bbs  Gmtjb. 

The  court  will  not  destroy  a  mortgage  upon  the  foundation  of  a  goess  and  in  the  abseno* 
of  satisfactory  evidence  impeaching  it. 

In  an  action  involving  the  validity  of  a  mortgage  the  mortssfor's  declarations  at  the  time 
of  the  delivery  of  the  mortgage  as  to  the  purpose  of  such  aeuvery  are  elements  of  the  rM 
qe8t(B.  The  death  of  the  mortgagor  does  not  preclude  the  book-iseeper  of  the  mortgaffee 
from  testifying  to  such  declarfitioBs,  he  not  being  a  party  to  the  action,  or  intereetedin 
its  event. 

Appeal  from  an  order  of  the  general  term  modifying  an  order  of  the  special 
term  confirming  referee's  report  as  to  distribution  of  surplus  moneys.  K.  held  an 
unrecorded  mortgage  on  the  property,  and  a  note  for  $500  against  the  mortgagor, 
which,  it  was  claimed,  the  mortgage  was  ^ven  to  secure.  0.  held  a  judgment 
which  was  a  lien  on  the  property,  recovered  subsequent  to  the  execution  of  K.'s 
mortgage.     D.  claimed  there  was  nothing  due  on  K.'s  mortgage. 

Oliver  M,  BmedUt^  for  appellant.     WUliam  MeDermoU^  for  respondent. 

Pinch,  J.  It  is  impossible  upon  this  record  to  determine  what  the  real  facts 
are,  as  it  respects  the  lien  and  validity  of  the  Kirk  mortgage,  or  to  ascertain  with 
certainty  where  the  justice  of  the  case  lies.  Not  only  is  the  evidence  imperfect 
and  unsatisfactory,  but  documents  to  which  the  referee  had  access  are  not  before 
us,  and  we  are  left  to  guess  at  the  contents  and  conditions  of  the  Eirk  mortgage, 
the  date  and  terms  and  indorsements  of  the  White  note,  and  the  judgment-roll 
in  the  action  thereon  against  Rae.  These  exhibits  are  omitted  from  the  printed 
case,  and  we  are  left  to  search  for  the  truth  without  their  aid.    What  we  do  know 

4'SeeMoak's  Underhill  on  Torts,  885;  29  Eng.  Rep.  659:  58  Mich.  168;  81  Mmn.  54;  20 
S.  C.  477;  102  Penn.  St.  408.— Ed. 
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certainly  is  that  Kirk  held  a  $6,000  mortgage  upon  the  property  sold,  prior  in  its 
apparent  lien  to  the  Dater  judgment.  The  bond  and  mortgage  were  admitted  in 
evidence  without  objection.  The  amount  claimed  to  be  due  upon  them  was 
stated  by  Kirk  himself  as  $1,855.17.  To  that  amount  he  was  clearly  entitled  to 
have  the  surplus  in  preference  to  the  owners  of  the  Dater  judgment,  unless  in 
some  manner  that  mortgage  was  shown  to  be  invalid,  or  without  consideration, 
or  fully  paid.  Prima  faciSj  the  bond  and  mortgage  established  Kirk's  right  to 
the  extent  which  he  claimed,  and  the  burden  fell  upon  the  other  parties  of  de- 
stroying its  effect.  Kirk's  statement  of  what  the  bond  and  mortgage  were  given 
for  were  stricken  from  the  evidence  without  any  exception  to  the  ruling,  because 
Rae,  the  mortgagor,  was  dead,  and  such  statement  involved  a  peisonal  transaction 
with  him.  Then  on  cross-examination  Eirk  was  asked  if  Rae  owed  him  any  thing 
at  the  date  of  the  mortgage,  and  he  answered  *^my  impression  is  that  he  did." 
One  thin^  further  appeared.  On  the  same  cross-examination  we  have  the  follow- 
ing questions  and  answers :  "  Q.  Look  at  note  now  shown  you  and  state  whether 
the  sum  now  claimed  to  be  due  is  not  the  sum  due  on  that  note  ?  A.  Yes, 
sir;  so  I  understand  it  to  be.  Q.  Do  you  claim  that  note  to  be  covered  or 
secured  by  the  mortgage  above  referred  to  ?  A.  Yes ;  I  consider  the  mortgage 
security  for  the  note."  As  has  been  said,  we  have  no  copy  of  the  note;  we 
do  not  know  its  date ;  and  not  having  the  mortgage  before  us  we  ca^ot  at  all 
say  that  the  witness  testified  untruly,  or  that  his  claim  was  unfounded,  or  that  the 
note  was  not  the  debt,  or  one  form  of  the  debt,  which  the  mortgage  was  given  to 
secure.  The  majority  of  the  general  term  thought  otherwise.  They  seem  to  have 
believed  that  no  debt  existed  at  the  date  of  the  mortgage,  and  that  it  could 
not  have  covered  the  White  note,  because  that  originated  later.  But  there  is  no 
proof  of  these  facts.  At  the  most  there  is  only  ground  for  suspicion.  If  we  de* 
stroy  the  mortgage  it  must  be  upon  the  foundation  of  a  guess,  and  that  in  hos- 
tility to  the  finding  of  the  referee,  who  had  before  him  the  exhibits  withheld  on 
the  appeal.  Kirk  did  sav  that  the  mortgage  was  given  to  secure  future  advances, 
but  that  evidence  was  stricken  out,  and  there  is  no  other.  Indeed  Kirk  offered  to 
show  by  his  book-keeper  the  declarations  of  Rae  made  at  the  time  of  the  delivery 
of  the  mortgage,  and  showing  what  it  was  given  for.  This  evidence  was  excluded 
by  the  referee,  and,  we  think,  improperly,  since  the  witness  was  not  a  party  to  the 
action,  nor  interested  in  its  event,  and  the  mortgagor's  declarations  at  the  delivery 
of  the  mortgage  expressing  the  very  purpose  of  such  delivery  were  elements  of  the 
res  gestce.  But  Kirk  could  not  complain  of  this  exclusion  since  the  report  of  the 
referee  was  in  his  favor,  and  so  the  possibility  of  adequate  explanation  was  shut  out 
without  his  fault.  Kirk's  declarations  that  but  $400  or  $500  was  due  upon  the 
mortgage  were  also  proved  and  put  in  evidence  by  his  adversaries,  but  he  denied 
making  such  statements,  and  the  referee  credited  his  denial.  We  deem  it  entirely 
unsafe  to  destroy  this  mortgage  upon  such  a  state  of  facts,  and,  in  the  absence  of 
satisfactory  proof,  impeaching  it,  and  so  are  constrained  to  disapprove  the  order 
appealed  from,  so  far  as  it  set  aside  the  order  of  the  special  term.  In  view 
of  the  uncertainty  as  to  the  amount  due  upon  the  Kirk  mortgage  and  the  very 
meagre  information  furnished  by  the  pr6ofs,  the  general  term  might  justly  have 
reversed  the  action  of  the  special  term  and  sent  the  case  back  for  a  rehearing,  as 
was  indeed  advised  by  the  dissenting  member  of  the  court.  We  think  it  our  duty 
to  make  that  disposition  of  the  appeal. 

Order  of  the  general  term,  so  far  as  it  awards  priority  in  the  surplus  to  the  Dater 
judgment,  reversed  and  case  sent  back  to  the  referee  for  a  rehearing,  costs  to  abide 
the  event 

All  concur. 
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People,  ex  rd.  Swift,  v.  Police  Comhissionebs. 

,  June  26,  1885. 

BoABD  OF  Polios  Commissioness  —  Majobitt  or  thb  Boajid  Sufficivkt  to  Act  on  Chabcws 
AGAINST  Members  op  the  Force. 


The  mlea  of  the  police  department  provided  that  in  case  testimonj  taken  upon  com- 
^tlaints  made  against  any  member  of  the  force  should  be  heard  bj  less  than  three  com- 
missioners, it  should  be  laid  before  and  examined  by  the  several  commissioners  before 


judgment  thereon. 

neld  8^fficient  to  answer  the  requirements  of  the  rule,  that  the  evidence  be  laid  before 
and  examined  by  the  several  commissioners  constituting  the  board  at  a  regular  meeting 
thereof,  to-wit,  a  majority  of  the  whole  boafd. 

• 

Appeal  from  an  order  of  the  general  term  affirming  the  proceedings  of  the 
board  of  police  commissioners  of  New  York  in  dismissing  the  relator  from  the 
police  force.     The  facts  are  stated  in  the  opinion. 

D.  G.  Calvin^  for  appellant.     D.  J.  Dean^  for  respondent. 

Earl,  J.  The  police  department  was  authorized  to  make  rules  for  the  govem- 
Hlent  and  discipline  of  the  department,  and  one  of  the  rules  provided  that  in  case 
testimony  upon  complaints  made  against  any  member  of  the  police  force  should 
be  heard  by  less  than  three  commissioners,  it  should  be  "  laid  before  and  exam- 
ined by  the  several  commissioners  before  judgment  thereon.'*  In  this  case  the  evi- 
dence was  taken  before  one  of  the  commissioners^  and  thereafter  at  a  regular 
meeting  of  the  board  when  three  only  of  the  four  commissioners  were  present  it 
was  presented  to  and  considered  by  them,  and  they  adopted  a  resolution  that  the 
charges  against  the  relator  were  true,  and  that  he  be  removed  from  the  police 
force.  This  decision  was  affirmed  at  general  term  and  the  relator  has  appealed  to 
this  court,  and  claims  that  his  removal  from  the  police  force  was  without  jurisdic- 
tion, and  wholly  void,  because  the  evidence  was  not  considered  and  action  thereon 
taken  by  all  the  commissioners.  He  claims  that  the  rule  of  the  police  department 
referred  to  required  that  the  evidence  should  be  laid  before  and  examined  by  the 
several  commissioners,  to-wit  :  All  the  commissioners.  It  was  held  by  the  gen- 
eral term  that  it  was  sufficient  to  answer  the  requirement  of  this  rule  that  the 
evidence  was  laid  before  and  examined  by  the  several  commissioners  constituting 
the  board  at  a  regular  meeting  thereof;  and  we  are  constrained  to  adopt  that  con- 
struction. We  can  perceive  no  reason  for  supposing  that  it  was  intended  by  the 
rule  to  deprive  the  board  at  any  of  its  regular  meetings  of  jurisdiction  to  act 
upon  such  evidence,  or  that  it  was  intended  that  all  the  commissioners  should 
severally  examine  the  evidence  while  a  majority  of  them,  at  any  regular  meeting, 
were  vested  with  power  by  the  statute  to  perform  any  act  within  the  jurisdiction 
of  the  board.  We  think  the  language  of  the  rule  is  satisfied  with  the  construc- 
tion given  at  the  general  term,  and  that  the  interpretation  of  the  rule  by  the  board 
which  made  it  as  evidenced  by  its  practice  thereunder  should  have  some  weight. 

It  is  also  claimed  by  the  learned  counsel  for  th^  relator,  that  as  the  board  of 
police  commissioners  consisted  of  four  members,  it  was  necessary  that  they  should 
all  be  present  at  a  meeting  in  order  to  give  jurisdiction  for  any  action  whatever 
under  section  27,  2  R.  8.  555,  which  provides  that,  **  whenever  any  power,  duty 
or  authority,  is  confided  by  law  to  three  or  more  persons,  and  whenever  three  or 
more  persons  or  officers  are  authorized  or  required  by  law  to  perform  any  act,  such 
act  may  be  done,  and  such  power,  authori^  or  duty  may  be  exercised  and  per- 
formed by  a  majority  of  such  persons  or  officers  upon  a  meeting  of  all  the  persona 
or  officers  so  intrusted  or  empowered,  unless  special  provision  is  otherwise  made." 
But  that  section  was  amended  by  chapter  821  of  the  Laws  of  1874,  so  as  to  author- 
ize action  by  a  majority  at  a  meeting  properly  held,  of  which  all  have  had  notice. 
It  is  also  specially  provided  in  the  Oonsohdation  Act  —  chapter  410  of  the  Laws  of 
1882,  §  46  —  that  **a  majority  of  the  members  of  a  board  in  any  department  of 
the  city  government,  and  also  of  the  board  for  the  revision  and  correction  of  assess- 
ments, snail  constitute  a  quorum  to  fully  perform  and  discharge  any  act  or  duty 
authorized,  possessed  by  or  imposed  upon  any  department  or  any  board  aforesaid, 
and  with  the  same  legal  effect  as  if  any  member  of  any  such  board  aforesaid  had 


Digitized  by  LjOOQ  IC 


N.  Y.]  PimTiON  OF  Smith  to  Vacate,  etc.  417 

be6n  jpresent,  except  as  herein  otherwise  specially  provided."  And  there  is  no 
special  provision  requiring  all  the  police  commissioners  to  be  present  upon  the  trial 
of  any  member  of  the  force  upon  any  charges  presented  against  him.  Therefore, 
it  was  competent  for  the  three  commissioners  constituting  a  majority  of  the  whole 
board,  at  any  regular  meeting,  to  take  action  upon  the  complaint  made  against 
the  relator,  and  the  evidence  relating  thereto. 

We  have  carefully  considered  the  evidence,  and  find  it  sufficient  to  justify  the 
action  of  the  commissioners,  and  we  cannot,  therefore,  interfere  with  their  deter- 
mination. 

The  order  should  be  affirmed,  with  costs.  ' 

All  CODCtU*. 


Petition  of  Smith  to  vacate,  etc. 
June  26,  1885. 

ASSBSSMBNT  —  RSPAVEMEKT  OF  StBE^T  —  SpBCIAL  ReMBDT  TO  YaCATB. 

An  additional  width  of  flagging  ordered^  by  the  city  to  be  laid  on  a  sidewalk  already 


paved  is  a  repavement  within  the  rule  requiring;  a  petition  of  a  majority  of  the  property 
owners  along  the  line  of  improvement ;  and  this  is  so,  although  the  existing  width  is  left 
undisturbed. 

The  special  remedy  given  to  property  owners  for  illegal  assessments  by  the  act,  chapter 
838,  Laws  of  1858,  is  by  chapter  550  of  the  Laws  of  1880,  restricted  to  reducing  the  assess- 
ment to  the  fair  value  of  the  actual  improvement  made.  But  the  property  owner  may 
still  challenge  the  validity  of  the  assessment  whenever  his  property  is  seized  under  it,  or 
it  is  made  the  foundation  of  proceedings  against  him. 

Appeal  from  an  order  of  the  general  term,  affirming  an  order  of  the  special 
term,  denying  petitioner's  motion  to  vacate  an  assessment.  The  assessment  was 
for  an  additional  course  of  flagging,  ordered  by  the  common  council,  along  the 
street  in  front  of  the  petitioner's  property.  One  course  of  flagging  had  been  pre- 
viously laid  and  paid  for  in  accordance  with  the  ordinances  then  in  force. 

Trumcm  H.  Baldwin^  for  appellant.    D,  J,  DeaUy  for  respondent. 

FiKGH,  J.  The  additional  width  of  sidewalk  for  which  this  assessment  was 
laid  was  a  re-pavement  within  the  construction  heretofore  adopted.  In  re  Oar- 
veyy  77  N.  Y.  523.  That  the  existing  width  was  left  undisturbed,  and  a  new 
strip  added,  making  the  flagging  eight  feet  wide  instead  of  four  as  originally  laid, 
does  not  alter  the  result.  The  sidewalk  had  been  once  paved,  upon  a  plan  and 
of  a  width  at  the  time  deemed  suitable,  and  that  act  exhausted  the  authority 
given,  and  left  any  new  paving  of  the  same  walk  to  be  governed  by  the  statute, 
which  required  as  a  condition  precedent  a  petition  of  a  majority  of  the  property 
owners  along  the  line  of  the  improvement.  Laws  of  1882,  chap.  410.  The 
decision  in  the  Matter  of  Orube^  81  N.  Y.  139,  did  not  hold  the  contrary.  There, 
the  roadway  had  never  been  paved  at  all,  on  any  plan  or  of  any  width,  and  the 
ruling  was  that  there  was  no  re-pavement  of  the  roadway  because  the  sidewalks 
had  been  flagged. 

It  follows  that  there  was  no  authority  for  this  assessment,  since  the  property 
owners  rested  contented  with  the  pavement  as  originally  laid  and  made  no  peti- 
tion for  a  change,  or  for  the  additional  width,  and  the  petitioner  would  be  enti- 
tled to  have  the  assessment  vacated  but  for  another  and  peremptory  enactment 
which  forbids. 

The  petitioner  is  pursuing  his  remedy  under  the  provisions  of  the  act  of  1858 — 
chap.  838 — and  its  amendments.  That  is  a  special  remedy.  It  was  ^ven  in 
addition  to  and  in  excess  of  the  usual  and  ordinary  remedies  of  the  citizen  in 
repelling  an  unlawful  levy  and  resisting  an  illegal  claim.  It  was  speedy  and 
summary ;  conflned  to  one  locality,  and  designed  to  remedy  evils  pecuhar  to  that 
locality.  It  was  a  remedy  which  the  legislature  might  give  or  refuse ;  and  having 
given,  might  modify  or  limit  at  its  pleasure.  Originally  very  broad  and  coverii^ 
a  large  class  of  cases,  it  was  at  a  later  period  very  much  narrowed  and  restricted. 
Laws  of  1880,  chap.  650,  §  12.  That  restriction  took  the  form  of  a  positive 
prohibition.  It  fon)ade  any  interference  with  assessments  through  the  operation 
of  the  special  remedy  as  to  all  such  confirmed  after  June  9,  1880,  for  any  improve. 
Vol.  L  — 53 
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ment  completed  after  the  date  of  the  enactment,  and  whether  such  assessments 
were  "in  fact  or  apparent,"  *' void  or  voidable,"  except  that  they  might  be 
reduced  to  the  fair  value  of  the  actual  improvement  made.  For  all  assessments 
back  of  June,  1880,  the  special  remedy  remained  unchanged,  but  from  that  time 
forward  its  sole  possible  application  was  to  cases  where  the  complaint  could  be 
redressed  by  reducing  the  assessment  to  the  level  of  the  just  value  of  tl\e  im- 
provement. 

It  is  argued  that  this  amendment  did  not  repeal  and  was  not  intended  to  repeal 
the  act  which  forbids  a  repavement  without  the  consent  of  a  majority  of  the 
property  owners  adjoining.  That  is  true  undoubtedly.  The  amendment  does 
not  validate  an  illegal  assessment,  but  it  does  narrow  a  special  remedy  so  that  it 
no  longer  covers  that  particular  wrong  and  remits  the  injured  party  to  the  ordi- 
nary remedies  of  the  citizens  generally,  except  that  a  bill  in  equity  to  vacate  the 
assessment  or  remove  it  as  a  cloud  on  title  is  forbidden.  Laws  of  1882,  chap. 
410,  §  897.  The  property  owner  may  still  challenge  the  validity  of  the  assess- 
ment whenever  his  property  is  seized  under  it,  or  it  is  made  the  foundation  of 
proceedings  against  him. 

It  is  again  argued  that  the  amendment  was  intended  to  reach  and  must  be  con- 
strued to  cover  only  cases  of  irregularity  or  fraud,  in  which  an  original  authority 
to  make  the  assessment  existed,  and  not  those  in  which  there  was  no  such 
authority.  The  language  of  the  section  does  not  permit  such  a  construction. 
When  it  describes  the  assessments  to  which  it  applies  not  only  as  existing  **in 
fact "  but  as  merely  **  apparent,''  and  not  only  as  **  voidable  "  but  as  **  void,'*  it 
carefully  shuts  the  door  upon  any  such  limited  construction;  and  lest  the  mean- 
ing should  even  then  be  doubtful,  it  adds  that  **in  no  event  shall  that  proportion 
of  any  such  assessment  which  is  equivalent  to  the  fair  value  of  any  actual  local 
improvement  with  interest  from  the  date  of  confirmation,  be  disturbed  for  any 
cause."  The  emergency  which  led  to  the  act  of  1858  is  well  understood.  It  was 
deemed  to  be  of  an  exceptional  nature,  and  for  which  a  new  and  summanr  remedy 
was  needed.  The  applications  to  vacate  became  numerous  and  crowded  the  ap- 
propriate tribunals.  In  1880  when  the  restrictive  amendment  was  adopted,  a 
local  tribunal  was  established  —  §§  906, 907, 908,  909,  910,  911  —  empowered  where- 
ever  substantial  injustice  had  been  done  by  assessments  confirmed  before  June  of 
that  year,  to  revise,  modify  or  vacate  the  same ;  the  evident  purpose  being  to 
mainly  concentrate  in  the  local  tribunal  the  class  of  litigation  provided  for,  and 
leave  the  special  remedy  confided  to  the  court  narrowed  to  the  single  case  of 
assessments  exceeding  the  honest  and  just  value  of  the  improvement. 

The  courts  below  were,  therefore,  ri^ht  in  determining  that  the  special  remedy 
invoked  by  the  petitioner  had  no  application  to  the  case  which  he  presented. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 


Ithaca  Pirb  Department  t>.  Bbechbr. 

June  26,  1885. 

Fire  iNf urancb  —  NoN-RitsiDisirT  Gompakt  —  Psnaltt  cm  Failubb  to  Givb  Bond  —  Placb  or 
Trial. 

The  defendants  were  agents  of  a  fire  insurance  company  not  incorporated  within  this 
State,  and  issued  two  poUcies  of  insurance  on  property  situated  in  the  village  of  Ithaca, 
without  giving  the  bond  required  in  such  cases  by  chapter  466,  Laws  of  1875.  The  con- 
tracts of  insurance  were  signed  and  the  policies  delivered  in  the  citj  of  New  York.  An  ac- 
tion was  commenced  bj  the  fire  department  of  Ithaca  to  recover  the  penalty  imposed  bj 
that  statute  for  failure  to  give  tne  bond.  On  a  motion  to  change  the  venue  to  New 
York  county,— 

Jleldf  that  under  section  988  of  the  Code  the  action  should  be  tried  in  Tompkins  coantj. 

Appeal  from  an  order  of  the  general  term,  affirming  an  order  of  the  special 
term  changing  the  place  of  trial  from  Tompkins  to  New  York  county.  The  action 
was  brought  to  recover  tlie  penalty  imposed  by  section  3,  chapter  465,  Laws  of 
1875,  upon  agents  of  insurance  companies,  not  incorporated  withm  this  State,  for  ef- 
fecting insurance  upon  property  situated  in  any  city  or  incorporated  village  of  the 
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State  without  first  having  given  the  bond  required  by  that  act.  The  policies  in 
question  were  delivered  in  the  city  of  New  York,  where  the  contracts  of  insur- 
ance were  signed,  upon  property  situated  in  the  village  of  Ithaca,  Tompkins 
county. 
Bradford  Almy,  for  appellant.  W.  C.  Beecher^  for  respondents. 
Eaul  J.  It  is  provided  by  chapter  465  of  the  Laws  of  1875,  as  amended  by 
chapter  859  of  the  Laws  6f  1876,  and  chapter  153  of  the  Laws  of  1879,  as  follows: 
"Sbction  1.  There  shall  be  paid  to  the  treasurer  of  the  fire  department  of  every 
city  or  incoi'porated  village  of  this  State  by  every  person  who  shall  act  as  agent 
for  or  on  behalf  of  any  individual  or  association  of  individuals  not  incorporated 
by  or  under  the  laws  of  this  State,  to  effect  insurance  a^inst  loss  or  injury  by 
fire  upon  property  in  this  State,  although  such  individual  or  association  may  be 
incorporated  for  that  purpose  by  any  otlier  State  or  country,  the  sum  of  two  dol- 
lars upon  the  hundred  dollars,  and  at  that  rate  upon  the  amount  of  all  premiums 
which,  during  the  year  or  part  of  the  year  ending  on  the  last  preceding  first  day 
of  September,  shall  have  been  received  by  such  agent  or  person,  or  received  by 
any  other  person  for  him,  or  shall  have  been  agreed  to  be  paid  for  any  insurance 
effected  or  agreed  to  be  effected,  or  promised  by  him  as  such  agent,  or  otherwise 
to  be  effected,  against  loss  or  injury  by  fire  upon  property  situate  within  the  cor- 
porate limits  of  such  city  or  village." 

^^§2.  No  person  shall  as  agent  or  otherwise  for  any  individual,  individuals 
or  association,  effect  or  agree  to  effect  any  insurance  upon  any  property  situate 
in  any  city  or  incorporated  village  of  this  State  upon  which  the  above  duty  is 
required  to  be  paid,  or  as  agent  or  otherwise  procure  such  insurance  to  be  effected 
imtil  he  shall  have  executed  and  delivered  to  the  treasurer  of  the  fire  department 

of  the  city  or  village  in  which  the  property  insured  is  situated a  bond 

to  such  fire  department  in  the  penal  sum  of  ^y^  hundred  dollars,  with  such  sureties 
as  such  treasurer  shall  approve,  with  a  condition  that  he  will  annually  render  to 
said  treasurer  on  the  first  day  of  November  in  each  year  a  just  and  true  account 
verified  by  his  oath  that  the  same  is  true  of  all  premiums  which,  during  the  year 
ending  on  the  first  day  of  September  preceding  such  report,  shall  have  been  received 
by  him  or  by  any  other  person  for  him,  or  agreed  to  be  paid  for  any  insurance 
against  loss  or  injury  by  fire  upon  property  situate  in  such  city  or  village  which  shall 
have  been  effected,  or  procured  by  him  to  be  effected,  for  any  individual,  individuals 
or  association  not  incorporated  by  the  laws  of  this^Stato,  as  aforesaid,  and  that  he  will 
annually  on  the  first  day  of  November  in  each  year  pay  to  the  said  treasurer  two  dol- 
lars upon  every  hundlred  dollars,  and  at  that  rate  upon  the  amount  of  such  pre- 
miums." 

**§  3.  Every  person  who  shall  effect,  agree  to  effect,  promise  or  procure 
any  insurance  specified  in  the  preceding  sections  of  this  act  without  having 
executed  and  delivered  the  bond  required  by  the  preceding  section,  shall  for 
each  offense  forfeit  two  hundred  dollars  for  the  use  and  benefit  of  the  fire  depart- 
ment of  such  city  or  village,  and  such  penalty  of  two  hundred  dollars  shall  be 
collected  by  and  in  the  name  of  the  fire  department  of  the  city  or  village  in 
which  the  property  insured  or  agreed  to  be  insured  is  situated." 

This  action  was  brought  to  recover  two  penalties  under  section  3,  and  the  place 
of  trial  named  in  the  summons  was  Tompkins  county.  Defendants  claiming  that 
the  place  of  trial  should  be  changed  to  the  city  of  New  York,  demanded  such 
change,  and  upon  refusal,  made  a  motion  to  the  court  at  special  term  and  it 
changed  the  place  of  tnal  to  that  city ;  and  from  that  order  the  plaintiff  appealed 
to  the  general  term,  and  from  aflirmance  there  to  this  court.  The  provision  of 
the  Code  under  which  the  order  was  made  is  section  983,  which  among  other 
things  provides,  that  an  action  to  recover  a  penalty  or  forfeiture  imposed  by 
statute  shall  be  tried  in  the  county  *<  where  the  cause  of  action  or  some  part 
thereof  arose."  The  defendants  claim  that  no  part  of  this  cause  of  action  arose 
in  the  county  of  Tompkins,  but  that  it  arose  wholly  in  the  city  of  New  York, 
and  that,  therefore,  the  palce  of  trial  was  properly  changed  to  that  city. 

It  is  frequently  difficult  to  define  or  to  precisely  specify  in  what  a  cause  of 
action  consists,  or  to  determine  where  it  arose.    These  defendants  as  agents  of 
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foreign  insurance  companies  were,  under  section  1  above  cited,  bound  to  pay  to 
the  treasurer  of  the  fire  department  of  Ithaca  $2  upon  every  $100  received  by 
them  for  insurances  effected  upon  property  situated  in  that  village.  By  section  2 
they  were  prohibited  from  effecting  any  insurance  upon  any  property  situated 
there  until  they  should  have  executed  and  delivered  to  the  treasurer  of  the  fire 
department  a  bond  conditioned  to  account  for,  and  pay  the  sums  required  by  the 
first  section  to  be  paid.  Under  section  3  they  became  liable  for  a  penalty  for 
effecting  insurance  upon  property  there  without  having  first  executed  and  deliv- 
ered the  bond  required  by  section  2. 

We  think  the  whole  cause  of  action  arose  in  the  village  of  Ithaca.  The  per- 
centage of  premiums  was  required  to  be  paid  there ;  the  bond  was  required  to  be 
given  there ;  the  penalty  was  payable  there,  and  the  insurance  was  effected  upon 
property  situated  there.  Out  of  some  or  all  of  these  facts  the  cause  of  action 
arose.  It  matters  not  where  the  contracts  of  insurance  were  actually  signed. 
They  took  effect  upon  property  in  the  village  of  Ithaca. 

The  construction  contended  for  by  the  defendants  would  allow  the  agents  of 
foreign  insurance  companies,  provided  they  issued  policies  outside  of  the  State, 
to  carry  on  their  operations  within  the  State  without  incurring  any  penalty  under 
the  statute,  as  it  can  operate  only  within  the  State.  A  construction  which  would 
lead  to  such  a  result  should  not  be  adopted  unless  a  fair  construction  of  the  law 
and  the  facts  requires  it. 

We  are,  therefore,  of  opinion  that  the  orders  of  the  general  and  special  terms 
should  be  reversed  and  the  motion  denied,  with  costs. 

All  concur. 


SUPREME  JUDICIAL    COURT  OF  MASSACHUSETTS. 


Town  of  Lbohikster  v.  Conant. 

June  25,  1885. 

ASSBSSMKNT — SbWBR  —  PUBLIO    RECORDS,     AmbNDMBNT    OF  —  SbLBCTMKN   OF^ToWN,  POWBR   TO 

Providi  for  Sbwbrs — Warrant  for  Salk  op  Propbrtt. 

While  no  particular  form  of  words  is  made  necessary  by  the  statute  to  be  used  by  the 
authorities  in  laymg  out  a  sewer,  vet  there  must  be  such  a  lading  out  before  any  assess^ 
ment  therefor  can  be  made ;  and  this  must  be  done  with  sufficient  precision  to  show  what 
the  sewer  is,  or  is  to  be,  for  which  parties  are  liable  to  be  assessed,  or  for  the  construction 
of  which  their  estates  may  receive  damage. 

The  authority  of  the  selectmen  of  a  town  to  keep  a  record  of  their  proceedings  carries 
with  it  the  rigHt  to  amend  such  record  at  a  subsequent  date,  where  the  proceedings  at  the 
time  had  been  defectively  recorded. 

While,  ordinarily,  the  laying  out  of  a  sewer  by  the  town  authorities  should  be  made 
before  any  work  is  aone,  yet  if  a  sewer  be  actually  constructed  and  completed  without  a 
formal  previous  order,  there  is  no  reason  why  it  may  not  then  be  formally  laid  out  and 
appropriate  proceedings  be  had  thereafter  in  regard  to  assessments.  No  previous  notice 
to  parties  in  interest  is  required  in  order  to  lay  out  a  sewer. 

The  town  laid  out  and  built  a  sewer  in  the  street  on  which  defendant's  property  was 
situated,  and  subsequently,  but  before  any  assessment  was  laid,  adopted  a  general  system 
of  sewerage.  The  expense  of  the  sewer  first  constructed  was  included  in  tne  cost  of  the 
ffeneral  system,  which  increased  defendant's  assessment  beyond  his  proportional  share  of 
ue  cost  of  the  first  sewer. 

Held^  that  the  action  of  the  town  was  lawful,  no  assessment  having  been  laid  for  the 
particular  sewer,  at  the  time  of  adopting  the  general  system. 

A  warrant,  by  virtue  of  which  real  estate  is  sold  for  an  assessment,  is  not  invalid  because 
it  fails  to  direct  the  collector  how  to  dispose  of  the  money  when  received. 

Writ  of  entry  to  recover  possession  of  premises  in  Leominster,  sold  by  the 
collector  of  taxes  for  Leominster  for  the  non-payment  of  an  assessment  made  for 
the  construction  of  a  sewer. 

The  case  was  heard  upon  an  agreed  statement  of  facts.  Judgment  was  entered 
for  the  defendant  in  the  superior  court,  and  the  demandant  appealed. 
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K  Mayo^  for  demandant.     G,  A.  Tarrey  and  O,  W,  Cofrter^  for  defendant. 

DbybnS)  J.  The  plaintiffs  seek  to  recover  certain  demanded  premises  which 
were  sold  by  the  collector  of  taxes  for  Leominster,  for  the  non-payment  of  an  as- 
sessment, Ifidd  thereon  by  the  selectmen  of  Leominster,  for  the  construction  of  a 
sewer.  Their  title  depends  upon  the  validity  of  this  assessment  an^  of  the  pro- 
ceedings had  to  enforce  the  same.  While  no  particular  form  of  words  is  made 
necessary  by  the  statute  to  be  used  by  the  authorities  in  laying  out  a  sewer,  yet 
there  must  be  such  a  laying  out  before  any  assessment  therefor  can  be  made,  and 
this  must  be  done  with  sufficient  precision  to  show  what  the  sewer  is,  or  is  to  be, 
for  which  parties  are  liable  to  be  assessed,  or  from  the  construction  of  which 
their  estates  mav,  to  some  extent,  receive  damage.  Bennett  v.  New  Bedford,  110 
Mass.  433;  Sheemn  v.  Fitehburg,  131  id.  525.  There  can  be  no  doubt  but  the 
record  accurately  states  the  action  of  the  selectmen  at  their  meeting  on  July  29, 

1880,  and  had  it  been  actually  made  on  the  date  which  it  bears  it  would  have 
constituted  a  sufficient  laying  out  of  the  sewer  in  question.  It  was,  in  fact,  re- 
corded at  a  subsequent  date,  by  the  authority  of  the  selectmen  who  had  passed 
it,  who  still  continued  in  office  and  had  the  custody  of  the  records,  although  some 
seven  months  had  elapsed.  An  accident,  such  as  occurred  by  the  failure  to  record 
the  vote  at  the  time,  should  not  deprive  the  town  of  its  rights,  wlien  the  means 
existed  of  correcting  it  and  were  within  the  reach  of  the  tribunal,  whose  proceed- 
ings were  defectively  recorded.  The  authority  to  keep  a  record  carries  with  it  the 
right  to  amend  it,  otherwise  the  rule  which  excludes  evidence  to  control  a  record 
would  often  work  great  injustice.  It  has,  therefore,  been  often  exercised  after  a 
great  lapse  of  time.  Batty  v.  Fiteh,  11  Gray,  184;  Winchester  v.  Thayer,  129  Mass. 
129;  IMleck  v.  BoyUton,  117  id.  469.  Nor  could  the  rights  of  the  land-owner 
have  been  in  any  way  prejudiced,  so  far  as  the  assessment  made  upon  him  was 
concerned.  All  his  right  to  contest  the  assessment  were  preserved,  if  he  was  dis- 
satisfied therewith.  He  was  entitled  to  appeal  to  a  jury  for  a  revision  of  the 
assessment  within  three  montlis  after  receiving  notice  of  it,  and  such  notice  was 
not  given  until  a  long  time  after  the  actual  laying  out.    Pub.  Stat.,  chap.  60,  §  6. 

But,  if  the  vote  of  July  29,  1880,  be  held  defective,  either  from  failure  to 
then  record  the  same,  or  for  any  other  reason,  the  laying  out,  of  February  21, 

1881,  actually  established  it.  On  that  day,  which  was  the  day  when  the  record 
was  actually  made,  and  undoubtedly  with  the  view,  should  their  former  proceed- 
ings prove  defective,  of  remdeying  the  defect,  the  selectmen  passed  a  vote, 
which  was  recorded,  laying  it  out  as  then  actually  constructed.  While  ordinarily 
a  laying  out  should  be  made  before  any  work  is  done  and  sometimes  necessarily 
so,  where  incidental  injury  is  liable  to  be  done  to  abutting  estates  for  the  protec- 
tion of  the  selectmen  or  their  servants,  yet,  if  a  sewer  be  actually  con- 
structed and  completed  without  a  formal  previous  order,  there  is  no  reason  why 
it  may  not  then  be  formally  laid  out  and  appropriate  proceedings  be  had  there- 
after in  regard  to  assessments  upon  those  who  receive  benefit  therefrom,  or  dam- 
ages to  those  whose  estates  are  injured  thereby.  These  may  often  be  ascertained 
at  that  time  most  conveniently  and  accurately,  and  no  previous  notice  to  par- 
ties in  interest  is  required  in  order  to  lay  out  a  sewer.  AUen  v.  Charleston^  111 
Mass.  123. 

Assuming  that  there  was  a  valid  laying  out  of  the  sewer,  we  must  consider  whether 
there  was  a  valid  assessment  upon  the  defendant,  as  the  owner  of  an  estate  abut- 
tinff  on  the  street  through  which  it  passed.  The  town  had  not,  when  the  sewer  was 
laid  out,  whether  by  the  earlier  or  later  order,  or  when  it  was  built,  adopted  any 
system  of  sewerage,  although  it  was  then  authorized  to  do  so.  Stat.  1878,  chap. 
282,  §  3;  Stat.  1879,  chap.  55;  Pub.  Stat,  chap.  50,  §  7.  Before  any  assessment 
was  laid,  it  did  adopt  such  a  system  under  the  existing  statute,  which  provided,  that 
assessments  might  be  made  upon  the  owners  of  estates  within  the  territory  for 
which  the  system  was  adopted,  by  a  fixed  imiform  rate,  based  upon  the  estimated 
average  cost  of  all  the  sewers  therein,  according  to  the  frontage  of  such  estates 
on  any  street  or  way  Where  a  sewer  is  constructed.  The  sum  assessed  to  those 
whose  estates  abutted  on  this  sewer  was  more  than  the  cost  of  this  particular 
sewer,  and  the  assessment  was  made  under  the  system  thus  adopted.  It  was  not 
for  a  proportional  part  of  the  sewer,  which  had  been  constructed,  but  according 
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to  the  nnifonn  rate  which  had  been  determined  upon  for  the  sewerage  territory. 
It  is  the  contention  of  the  defendant  that  tliis  could  not  properly  have  been  done ; 
that  the  liability  to  which  his  estate  was  subjected  when  the  laying  out  took 
place  was  an  incumbrance  thereon  for  its  proportional  share  of  the  expense  of 
constructing  that  particular  sewer,  under  Pub.  Stat.,  chap.  50,  §4;  Gen.  Stat., 
chap.  48,  §4^;  Stat.  1878,  chap.  231,  §  2,  which  could  not  thereafter  be  increased 
or  differently  assessed^  by  including  it  in  a  sewerage  territory  by  a  system  sub- 
sequently adopted.  The  liability  to  assessment  is  certainly  an  incumbrance 
upon  the  abutting  estate,  where  the  sewer  is  laid  out,  although  its  amount  cannot 
be  ascertained.  Carr  v.  Dooley,  119  Mass.  294.  As  the  law  existed,  the  town 
mi^ht  lawfully  provide  for  a  system  of  sewerage  and  prescribe  the  territory  to 
which  it  should  be  applicable.  It  could  incorporate  tlierein  this  sewer  and  maka 
the  expense  of  constructing  it  a  part  of  the  expense  to  be  provided  for  under  that 
system.  If,  before  any  assessment  was  made,  it  determined  to  adopt  a  general 
system,  it  might  properly  do  so.  Whatever  system  it  might  lawfully  adopt  the 
defendant's  estate  was  subjected  to  it.  It  is  suggested  that  Pub.  Stat.,  chap.  50, 
§  7,  which  accurately  restates  Stat.  1878,  chap.  232,  §  3,  and  Stat.  1879,  chap. 
55,  applies  only -to  those  persons  described  in  Pub.  Stat.,  chap.  50,  §  4,  who  enter 
their  drains  into  the  sewer,  or  by  more  remote  means  receive  benefit  thereby. 
But  its  meaning  is,  that  assessments  such  as  are  made  under  section  4  shall  be 
made  upon  the  owners  of  estates  within  the  sewerage  territory,  according  to  fixed 
uniform  rates,  as  are  therein  provided  for.  The  last  clause  of  section  7,  which 
provides  that  no  assessment  shall  be  made  where  **by  reason  of  its  grade,  level 
or  for  any  other  cause,"  it  is  impossible  to  drain  an  estate  into  the  sewer,  suffi- 
ciently shows  that  in  all  other  cases,  the  assessment  is  to  be  laid. 

It  is  further  contended  by  the  defendant  that,  even  if  the  system  of  sewerage 
might  have  been  adopted  by  the  town  subscouently  to  the  laying  out  of  this 
sewer,  and  an  assessment  made  thereunder  for  its  cost,  this  assessment  does  not 
appear  to  have  been  laid  in  accordance  with  this  system.  In  form  the  order  states 
that  the  assessment  is  laid  upon  the  abutters,  **  as  their  proportional  part  of  the 
charges  of  making  and  repairing  the  main  drain  and  common  sewer,  constructed 
by  said  town  in  Main  street."  These  assessments,  when  added  together,  exceed 
the  whole  cost  of  the  particular  sewer.  The  order  sufficiently  shows  that  the  assess- 
ment is  based  on  the  estimated  average  cost  of  all  the  sewers  in  the  territory, 
according  to  the  number  of  feet  of  frontage  of  their  estates  thereon,  and  that  it  was 
for  the  defendants'  proportional  part,  as  thus  ascertained,  that  the  assessment  was 
made  upon  his  estate.  The  defendant  further  contends  that  the  warrant  of  the 
collector,  by  virtue  of  which  he  sold  this  estate,  was  informal,  illegal,  and  did  not 
authorize  him  to  sell  the  estate.  Chapter  50,  section  5,  prescribes  that  the  sale  of 
an  estate  *^  shall  be  conducted  in  like  manner  as  sales  for  the  payment  of  taxes." 
The  warrant  should  properly  state  what  the  collector  is  to  do,  and  the  preliminary 
steps  to  be  taken  by  him  in  the  collection  of  the  assessment.  Pub.  Stat.,  chap. 
11,  §  63.  The  assessment  was  made  by  the  selectmen,  on  July  19,  1881,  and  the 
warrant  issued,  and  signed  by  the  selectmen,  referring  to  a  copy  of  it,  simply 
directs  the  collector  to  Collect  it,  according  to  law.  But  while  the  warrant  is  thus 
brief,  every  preliminary  step,  as  well  as  the  sale  itself,  was  made  in  conformity 
with  that  which  was  the  legal  power  and  duty  of  the  collector.  The  defendant 
does  not  suggest  a  failure  in  any  respect.  Its  defects  were  those  of  omission. 
Kingv.  Whitcojfiby  1  Mete.  828;  Barnard  v.  Graves,  18  id.  85.  Nor  is  the  war- 
rant, in  the  case  at  bar,  invalid,  because  it  failed  to  direct  the  collector  how  to 
dispose  of  the  money  when  he  received  it.     He  executed  the  warrant  as  a  valid 

grocess,  received  the  money  under  it,  by  virtue  of  his  office,  and  he  cannot  deny 
is  liability  to  the  town  for  it. 
Judgment  for  demandant. 
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Lkabt  v,  Boston  and  Albany  Railroad  Co. 

Judo  25,  1885. 

Nigliobnoi  —  Master  and  Servant —  Risks  Incident  to  Emplotmbnt« 

Where  an  employer  knows  of  the  danger  to  which  his  servant  will  be  exposed  in  the 
performance  of  any  labor  to  which  he  assigns  him,  and  does  not  give  him  sufficient  and 
reasonable  notice  thereof,  its  dangers  not  being  obvious,  and  the  servant,  without  negli- 
gence on  his  own  part,  through  inexperience  or  reliance  on  the  directions  given,  fails  to 
perceive  or  understand  the  risk  and  is  injured,  the  emplover  is  responsible.  But  the  ser- 
vant assumes  the  dangers  of  the  employment  to  whicn  he  voluntarily  and  intelligently 
consents,  and  while  ordinarily  he  is  to  be*  subjected  only  to  the  hazards  necessarily  incident 
to  his  employment,  if  he  knows  that  proper  precautions  have  been  neglectecf,  and  still 
knowingly  consents  to  incur  the  risk  to  which  he  will  be  exposed  thereby,  his  assent  dis- 
penses with  the  duty  of  the  master  to  t^ke  them. 

When  one  assumes  an  employment,  if  an  additional  and  more  dangerous  duty  is  added 
to  his  original  labor,  and  he  knowingly,  although  unwillingly,  accepts  it,  he  accepts  its  inci- 
dental risKs,  and  cannot  recover  for  an  injury  which  occurs  only  from  his  own  inexperience. 

Action  of  tort  for  personal  injuries.  At  the  trial  in  the  superior  court,  it  ap- 
peared that  the  plaintiff  was  in  the  employment  of  the  defendant  and  was  working, 
temporarily,  as  a  fireman  on  a  locomotive  in  defendant's  freight  yard,  and,  in  at- 
tempting to  get  off  the  locomotive,  fell,  or  was  thrown  under  the  wheel,  and  lost 
a  leg.  The  superior  court  ruled  upon  all  the  evidence  that  the  plaintiff  could  not 
maintain  the  action,  and  ordered  a  verdict  for  the  defendant.  The  plaintiff  alleged 
exceptions. 

/.  A.  Maxwell,  for  plaintiff.     A.  L.  Soule^  for  defendant. 

Devens,  J.  Where  an  employer  knows  of  the  danger  to  which  his  servant  will 
be  exposed  in  the  performance  of  any  labor  to  which  he  assigns  him,  and  does  not 
give  him  sufficient  and  reasonable  notice  thereof,  its  dangers  not  being  obvious, 
and  the  servant,  without  negligence  on  his  own  part,  through  inexperience  or  re- 
liance on  the  directions  given,  fails  to  perceive  or  understand  the  risk  and  is  injured, 
the  employer  is  responsible.  But  the  servant  assumes  the  dangers  of  the  employ- 
ment to  which  he  voluntarily  and  intelligently  consents,  and  while  ordinarily  he 
is  to  be  subjected  only  to  the  hazards  necessarily  incident  to  his  employment,  if 
he  knows  that  proper  precautions  have  been  neglected  and  still  knowingly  con- 
sents to  incur  the  risk  to  which  he  will  be  exposed  thereby,  his  assent  dispenses 
with  the  duty  of  the  master  to  take  them.  Coombs  v.  New  Bedford  Cordage  Co,, 
103  Mass.  572;  Sullivan  v.  India  Co.,  113  id.  396.  There  was  in  the  case  at 
bar  no  defect  in  the  roadway,  the  engine  or  other  appliances,  nor  any  negligence 
in  the  management  of  them.  There  was  no  evidence  tending  to  show  that  the 
defendant  was  hurt  by  reason  of  any  incapacity  to  understand  tne  character  of  the 
employment  in  which  he  was  engaged.  He  was  a  man  of  full  age,  of  ordinary 
intelligence  and,  although  he  had  been  brought  up  on  a  farm  and  liad  ridden  but 
six  times  in  the  railroad  cars,  had  been  in  the  employ  of  the  defendant  three 
years,  loading  and  unloading  cars  in  their  yard  and  shifting  freight  in  their  ware- 
house. Nor  was  there  any  peculiar  danger  which  required  to  be  pointed  out  to 
an  inexperienced  person.  That  of  getting  off  the  engine  when  it  was  in  motion, 
or  of  standing  in  such  a  position  as  to  be  exposed  to  be  thrown  off  by  its  jolting, 
were  entirely  obvious,  and  that  the  engine  was  liable  to  jolt  in  crossing  the  frogs 
,  and  switches  which  were  numerous  in  the  freight  yard,  where  alone  this  engine 
was  used  for  the  purpose  of  moving  freiffht,  making  up  trains,  etc.,  were  known 
to  the  plaintiff.  That  the  plaintiff  must  have  had  full  knowledge  of  all  the  danger 
he  incurred,  while  acting  as  a  fireman  on  the  engine,  is  fully  shown  by  the  fact 
that  he  had  acted  as  fireman  about  twenty  times,  and  from  one  to  three  hours 
each  time ;  and  although  he  testified  **  that  he  never  got  off  the  engine  at  any 
other  time,  wJien  it  was  in  motion,  except  when  it  was  at  a  stand-still,*'  he  must 
have  been  aware  of  the  danger  of  being  thrown  off,  or  which  would  attend  the 
attempt  to  leave  it.  Upon  these  facts,  it  would  be  correct  to  rule  that  the  plaintiff 
could  not  maintain  the  action,  as  no  fault  or  negligence  was  shown  on  the  part  of 
the  defendant. 

The  facts  present  one  other  inquiry,  which  heretofore  it  has  not  been  necessary  to 
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decide  in  this  Commonwealth.  It  is  the  contention  of  the  plaintiff,  that  if  a  ser- 
vant who  is  hired  for  work  of  a  simpler  character,  as  in  the  case  at  bar,  is  required 
by  his  employer  to  perform  other  duties  more  dangerous  and  complicated,  and, 
although  at  first  ana  constantly  objecting  thereto,  assents,  makes  the  attempt  and 
doing  nis  best  is  injured  by  reason  of  his  ignorance  and  inexperience,  he  may 
maintain  an  action  against  his  employer  by  reason  of  the  negligence  of  the  em- 
ployer, in  setting  him  to  work  in  a  dangerous  place,  even  if  plaintiff  was  aware 
of  the  danger  and  might,  under  some  circumstances,  be  held  to  have  incurred  the 
risks  of  the  employment.  The  followiog  cases,  cited  by  the  plaintiff,  are  here 
reviewed:  O^ Connor  v.  AdarM^  120  Mass.  427;  Eailway  Co,  v.  Fort^  17  Wall. 
658;  JMhr,  Adm'rx,  v.  C,  B.  and  Q.  R  H.,  52  111.  401  j  Jones  v.  Railway,  49  Mich. 
573;  Chicago  and  N.  TT.  R  R,  Co.  v.  Bayfield,  37  id.  205;  Woodley  v.  Met.  RaU- 
way,  46  L.  J.  Exch.  621. 

To  morally  coerce  a  servant  to  an  employment,  the  risk  of  which  ho  does  not 
wish  to  encounter,  by  threatening  otherwise  to  deprive  him  of  an  employment  he 
can  readily  and  safely  perform,  may  sometimes  be  harsh,  but  when  one  has  as- 
sumed an  employment,  if  an  additional  and  more  dangerous  duty  is  added  to  his 
original  labor,  he  may  accept  or  refuse  it.  If  he  has  an  executory  contract  for 
the  original  service,  he  may  refuse  the  additional  and  more  dangerous  service, 
and  if,  for  that  reason,  he  is  discharged,  may  avail  himself  of  his  remedy  on  his 
contract.  If  he  has  no  such  contract  and  knowingly,  although  unwillingly,  ac- 
cepts the  additional  and  more  dangerous  employment,  he  accepts  its  incidental 
risks,  and  while  he  may  require  of  the  employer  to  perform  his  duty,  he  cannot 
recover  for  an  injury  which  occurs  only  frobi  his  own  inexperience.  The  em- 
ployer is  not  necessarily  unjust  because  he  wishes  in  his  employ  a  servant  who  can 
from  time  to  time  relieve  a  skilled  workman,  while  his  ordinary  duties  will  be 
those  of  a  mere  laborer.  It  must  certainly  be  his  right  to  engage  a  servant,  who, 
while  his  ordinary  duties  will  be  simple  and  expose  him  to  no  danger,  is  willing 
as  a  part  of  his  service,  from  time  to  time,  to  assume  duties  which,  m  order  to  be 
safely  performed,  require  a  higher  degree  of  skill  and  which  expose  him  to  a  cer- 
tain degree  of  danger. 

Exceptions  overruled. 

[See  Moak's  Underhill  ou  Torts,  52  et  seq.] 
Pratt  v.  Street  Commissioners  op  Boston. 

Judo  25,  1885. 

PUBUO  StATTTTM/  COKSTRUCnOK  OF  —  TAXATION  —  StOCK  IK  COHPORATION  —  EZBMPTION. 

The  public  statutes  were  intended  to  be  only  a  consolidation  and  arraoffement  of  the 
statutes  as  they  were  then  in  force,  without  changing  any  existing  rights.  When  the  law, 
as  expressed  in  the  public  statutes,  is  ambiguous  or  doubtful,  or  susceptible  of  two  con- 
structions, it  is  then  most  proper  to  examine  the  statutes  as  they  previously  existed  to  aid 
in  their  construction. 

Under  Public  Statutes,  chap.  11,  §  4,  and  chap.  18,  %%  46,  67,  etc.,  the  shares  of  stock  in 
corporations  formed  for  building  foreign  railroads,  are  subiect  to  the  excise  tax  of  one- 
tenth  of  one  per  cent,  the  same  as  before  the  enactment  of  the  public  statutes. 

Petition  for  a  writ  of  certiorari,  to  abate  a  tax,  assessed  by  the  city  of  Boston 
upon  shares  of  the  Mexican  Central  Railway  Company,  owned  by  the  petitioner. 
The  question  presented  was  whether  such  stock  was  legally  taxable  by  the  city  of  • 
Boston.     The  case  was  reserved  by  a  single  justice  for  the  consideration  of  the 
full  court. 

F.  MbriBOHy  for  petitioner.     T,  M.  Bahson^  for  defendants. 

Devenb,  J.  Previous  to  the  enactment  of  the  public  statutes,  three  modes  of 
taxing  corporate  franchises  and  privileges  and  the  shares  into  which  corporate 
property  is  divided,  existed.  Most  of  the  corporations  chartered  by  the  State  and 
formed  under  its  general  laws  paid  annually  a  tax  upon  their  corporate  franchise, 
at  a  valuation  equal  to  the  aggregate  value  of  the  shares  in  the  capital  stock  at 
the  market  price,  as  ascertained  by  the  tax  commissioners,  and  the  individual 
holder  of  shares  was  not  taxable  after  the  corporations  had  paid  this  tax  upon 
their  franchises.    Stat.  1866,  chap.  283,  §§  8,  4,  5.    A  second  class,  which  ongi- 
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nally  included  corporations,  chartered  by  the  Commonwealth  or  under  its  general 
laws,  for  mining  or  owning,  purcliasing  or  sinking  mines,  on  lands  without  the 
State,  and  also  all  such  companies,  incorporated  elsewhere,  as  had  an  office  or 
place  of  business  within  the  Commonwealth,  for  the  direction  of  their  officers  or 
the  transfer  of  their  shares,  paid  usually  a  tax  of  one-tenth  of  one  per  cent  upon 
its  capital  stock,  at  the  par  value  thereof.  Stat.  1865,  chap.  283,  §  8.  All  these 
corporations  were  required,  by  subsequent  provisions,  to  make  a  report  of  their 
property,  receipts  and  expenditures,  products  of  their  business,  etc.  From  which 
report,  or  otherwise,  the  tax  commissioner  was  to  ascertain  the  net  profits  or  gains 
of  each,  and  assess  a  tax  of  four  per  cent  thereon  to  the  corporation.  Stat.  1865, 
chap.  283,  §§9-11.  The  act  of  1 879,  chap.  274,  provided  for  the  formation  of 
corporations  to  construct  and  operate  railroads  and  telegraphs,  in  foreign 
countries,  and  it  is  within  this  class  that  the  petitioner  is  included.  '^For  tne 
purposes  of  taxation  "  such  corporations  were  made  **  subject  to  the  provisions  of 
section  8,  chapter  283,  of  the  acts  of  the  year  1865 ;  but  no  other  provisions  of  said 
act,  relating  to  the  assessment  of  taxes  upon  corporations  or  the  shareholders 
therein,  shall  apply  thereto."  Stat.  1879,  chap.  274,  §  6.  They  were  thus  made 
subject  to  the  franchise  tax  of  one-tenth  of  one  per  cent  annually  on  their  stock, 
at  its  par  value,  which  was  a  strictly  arbitrary  imposition  in  the  nature  of  an  excise. 
Although  by  the  same  section  they  were  required  to  render  annually  to  the  tax 
commissioner  a  complete  list  of  their  stockholders,  with  their  places  of  residence, 
the  number  of  shares  held  by  each,  the  amount  of  the  capital  stock  and  the  par 
and  market  value  of  the  shares,  they  were  not  object  to  the  tax  upon  profits  im- 
posed upon  the  corporation  described  in  Stat.  1865,  chap.  283,  §  8,  nor  were  the 
provisions  for  ascertaining  them,  found  in  that  chapter,  made  applicable  to  them. 
The  position  of  the  petitioner  is,  that  whatever  may  have  been  the  law  at  any 
previous  time,  since  the  enactment  of  the  public  statutes,  which  repealed  the 
Stat,  of  1879,  chap.  274,  and  1865,  chap.  283,  no  tax  can  now  be  levied  by  the 
city  of  Boston,  or  other  place  where  the  owner  thereof  may  reside,  on  his 
shares  in  the  stock  of  a  corporation,  such  as  the  Mexican  Central  railway. 

The  public  statutes  were  intended  to  be  only  a  consolidation  and  arrangement 
of  the  statutes  as  they  were  then  in  force,  and  it  was  the  effort'  of  the  commission- 
ers to  condense  them  into  as  concise  a  form  as  was  consistent  with  clear  expression 
of  the  will  of  the  legislature,  as  embodied  in  them,  and  to  express  them  so  that 
no  existing  rights  should  be  changed.  Some  amendments  were  made  by  the 
commissioners  at  the  suggestion  of  the  special  commissioners  of  the  legislature, 
by  the  special  commissioners  and  by  the  legislature  itself — commissioners' pre- 
face. It  will  be  observed,  also,  that  in  consolidating  and  arranging  statutes  a 
construction  thereof  must  necessarily  sometimes  be  made.  Even  if  this  might 
not  agree  with  what  judicially  they  would  have  received,  when  put  into  the 
form  of  an  enactment,  it  must  be  accepted  as  controlling.  When,  therefore,  the 
language  of  the  public  statutes  is  distinct,  clear,  and  admitting  of  but  one  possi- 
ble interpretation,  it  must  be  followed,  although  it  assumes  the  law  to  have  been 
as  we  should  not  have  held  it,  and  although  we  are  not  able  to  ascertain  from  the 
reports  of  the  legislature,  its  committees  or  otherwise,  that  there  was  any  in  ten 
tion  to  amend  or  change  it.  When  the  law,  as  expressed  in  the  public  statutes,  is 
ambiguous  or  doubtful,  or  susceptible  of  two  constructions,  it  is  then  most  proper 
to  examine  the  statutes  as  they  previously  existed,  in  order  that  it  may  be  con- 
strued in  the  light  afforded  by  them.  In  determining,  also,  what  is  the  meaning 
properly  attributable  to  any  language,  we  are,  also,  to  consider  the  other  language 
used  in  relation  to  the  same  subject,  and  whether  if  that  found  in  the  public 
statutes  apparently  varies  from  that  used  in  the  earlier  statutes,  the  re-enactment 
of  those  provisions  therein,  associated  with  it,  does  not  indicate  the  absence  of 
any  intention  to  make  a  change  of  meaning.  The  petitioner's  contention  is  that 
the  city  is  expressly  prohibited  from*  assessing  any  tax  upon  his  shares  in  the 
Mexican  Central  railway,  by  the  following  proviso  of  section  4,  chapter  11,  Pub. 
Stat.,  which  section  states  the  proper  subjects  of  taxation  as  personal  property: 
**  Provided  that  no  taxes  shall  be  assessed  in  any  city  or  town  for  State,  county  or 
town  purposes,  upon  the  shares  in  the  capital  stock  of  a  corporation  organized  or 
chartered  m  the  Commonwealth,  paying  a  tax  on  its  corporate  franchises,  under  the 
provisions  of  chapter  13,  for  any  year  in  which  it  pays  such  tax."  If  the  proviso  stood 
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alone  and  was  to  be  construed  without  careful  examination  of  the  provisions  of  chap- 
ter 13,  to  which  it  refers,  it  would  seem  to  justify  the  petitioner's  construction, 
although  its  effect  would  be  to  change  the  law  as  it  previously  existed,  and  make, 
without  appparent  reason,  corporations  for  building  foreign  railroads  the  only 
class  which  do  not,  in  some  form,  pay  taxes  on  the  market  value  of  their  stock 
or  the  profits  made  thereby.  The  section  57,  chapter  13,  is  especially  to  be  con- 
sidered in  connection  with  the  proviso,  *'No  taxes  shall  be  assessed  in  any  city  or 
town,  for  State,  county  or  town  purposes,  upon  the  shares  in  the  capital  stock  of 
corporations,  companies,  copartnerships  or  associations,  taxable  under  sections  40, 

42,  45,  47,  50  and  52,  for  any  year  for  which  they  pay  to  the  treasurer  the  tax  on 
their  corporate  franchises  or  property  under  said  sections."  All  corporations  for 
business  and  profit,  except  banks,  whose  shares  are  otherwise  taxed  under  chapter 
13,  and  except  the  class  to  which  petitioner  belongs,  are  included,  and  the  infer- 
ence is  inevitable  that,  under  this  section,  the  shares  of  such  companies  are  left 
for  taxation  in  the  ordinary  mode. 

The  reason  why  the  »tock  of  the  corporations,  referred  to  in  sections  40,  42,  45, 
47,  50  and  52,  is  exempted  from  further  taxation  for  State  purposes  is  obvious, 
and  an  examination  of  the  chapter  13  discloses  that  much  of  what  they  pay  nom- 
inally upon  their  corporate  franchises,  but  really  upon  the  market  value  or  profits 
of  their  stock,  is  divided  between  the  towns  of  residence  of  their  stockholders. 
The  reason  why  the  shares  in  the  capital  stock  of  companies  paying  under  sec- 
tions 43  and  45  are  not  exempted  is  equally  clear.  All  the  corporations  paying, 
under  section  43,  the  excise  tax  of  one-tenth  of  one  per  cent  pay,  also,  on  the 
profits  of  their  business,  under  section  45,  except  those  described  in  section  46. 
The  whole  class  descril)ed  in  section  43  is,  therefore,  exempted  from  further  taxa- 
tion on  their  stock  by  the  terms  of  section  57,  with  the  exception  of  the  com- 
panies formed  to  build  railroads  in  foreign  countries,  which  is  the  class  described 
in  section  46.  It  appears  quite  clear  that  the  construction  of  section  57  requires 
that  the  shares  of  such  companies  should  continue  to  be  taxed  as  they  had  there- 
tofore been.  Section  46  subjects  each  corporation  formed  in  this  State  for  the 
purposes  of  constructing  railroads  in  foreign  countries  to  the  provisions  of  section 
43  for  the  purpose  of  taxation,  **but  no  other  provisions  of  this  chapter  relating 
to  the  assessment  of  taxes  on  corporations  or  the  stockholders  therein  shall  apply 
thereto."  They  are  not,  therefore,  subject  to  the  taxes  on  their  gains  and  profits, 
which  the  succeeding  sections  impose  on  the  other  corporations  named  in  section 

43,  but  only  to  the  excise  tax  of  one-tenth  of  one  per  cent.  But  the  concluding 
clause  of  section  46  requires  them  to  make  a  return  of  their  stockholders,  their 
places  of  residence,  the  par  and  market  value  of  their  stock,  etc.,  all  which  re- 
turns would  be  meaningless  unless  there  is  a  tax  to  be  assessed  on  the  shares.  It 
is  to  be  observed  also  that  the  Railroad  Act — chap.  112,  Pub.  Stat. — which  provides 
for  the  formation  of  companies  of  this  class,  and  their  administration  in  the 
two  hundred  and  twenty-ninth  section,  subjects  them  to  the  section  46  of  chapter  13. 

Section  57  appears  to  have  been  intended  to  deal  with  the  whole  subject  of  the 
exemption  of  shares  of  those  business  corporations  from  taxation;  it  followed  in 
so  doing  previously  existing  laws. 

The  proviso  at  the  end  of  the  section  4,  chapter  11,  may  perhaps  have  been 
superfluous,  but  its  purpose  was  to  show  that,  while  the  general  description  of 
taxable  property,  which  preceded  it,  included  shares  of  stock,  it  was  not  intended 
that  those  which  were  exempted  by  other  provisions  of  the  statute  should  seem, 
by  any  language  therein  used,  to  be  subjected  to  taxation.  Its  object  was  not  to 
enlarge  exemptions  beyond  those  of  previously  existing  laws,  or  those  provided 
for  in  such  portions  of  the  statute  as  dealt  with  the  subject.  In  spite  of  the 
generality  of  the  language,  the  corporations  that  are  meant  by  the  proviso — chap. 
11,  §  4  —  are  to  be  sought  in  section  57,  chapter  13.  These  sections  are 
not  otherwise  capable  of  being  reconciled  and,  as  this  construction  brings  the 
statute  in  harmony  with  previously  existing  laws,  we  are  the  more  ready  to  adopt 
it.  The  words  in  the  proviso  "  paying  a  tax  on  its  corporate  franchise  under  the 
provisions  of  chapter  13,"  are  thus,  in  our  view,  limited  by  the  provisions  of  sec- 
tion 57  of  that  chapter,  which  state  explicitly  the  shares  which  are  not  to  be 
taxed  for  State,  county  or  town  purposes. 

Petition  dismissed. 
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JuDGB  OP  Probatb  v,  Duggan. 
June  24,  1885. 

Bond—  Sureties  —  Dblivbbt  of  Bond. 

The  authority  to  deUver  a  bond,  merely,  may  be  given  by  parol. 

When  a  probate  bond  is  signed  by  the  sureties  with  the  penal  sam  left  blank,  and 
intrusted  by  them  to  the  principal  to  be  filled  up  for  a  certain  amount  and  delivered,  the 
probability  of  his  being  required  bj^  the  probate  judge  to  insert  a  penal  sum  larger  than 
the  sureties  directed,  and  of  his  doing  so,  is  so  obvious  that  the  sureties  must  be  held  to 
take  the  risk  of  their  principal's  conduct,  and  they  are  bound  by  the  instrument  as  deliv- 
ered, provided  the  obligee  has  no  notice  of  the  breach  of  orders. 

Action  against  the  principal  and  sureties  on  a  probate  bond.  At  the  trial,  be- 
fore a  single  justice,*  the  court  directed  the  jury  to  bring  in  a  verdict  for  the 
plaintiff,  in  the  penal  sum  named  in  the  bond,  and  the  defendants  alleged  ex- 
captions  to  rulings  of  the  court. 

Wiggin  dh  Femald,  for  plaintiff.  J.  E.  Cotter  and  J,  L,  Eldndge^  for  certain 
defendants.     E.  G.  Pratt^  for  other  defendants. 

Holmes,  J.  This  was  an  action  on  a  probate  bond.  The  following  facts 
are  relied  on  as  a  defense  by  the  sureties.  Having  siffned  another  bond, 
which  turned  out  to  be  wrong  in  form,  the;y  signed  this  one  in  blank,  at 
their  principaPs  request,  and  upon  his  representations  that  the  penal  sum  of  the 
former  bond  ($2,000)  was  satisfactory,  and  that  the  new  bond  was  to  be  for  the 
same  amount.  The  principal  filled  out  the  blank  with  a  larger  penal  sum  and 
delivered  the  bond,  but  subsequently  told  the  sureties  that  it  was  in  the  penal 
sum  of  $2,000,  which  they  believed  until  this  action  was  brought.  It  does  not 
appear,  in  terms,  that  the  representation,  that  the  penal  sum  of  the  former  bond 
was  satisfactory,  was  false,  or  that  the  judge  of  probate  did  not  require  the  larger 
sum,  for  the  first  time,  when  the  second  bond  was  offered.  And  if  the  bill  of 
exceptions  should  be  taken  at  all  strictly  against  the  defendants,  it  would  seem 
that,  whatever  expectations  they  may  have  mentioned  as  to  the  action  of  the  pro- 
J>ate  court,  when  they  handed  the  blank  bond  over  to  the  principal,  they  handed 
it  to  him  to  be  filled  in  as  the  probate  court  might  require,  being  chargeable 
with  knowledge  that  the  time  for  final  action  upon  the  matter  had  not  yet  come. 
In  this  view  of  the  facts  the  only  question  would  be  whether  the  case  was  gov- 
erned by  Bums  v.  Lynde^  6  Allen,  305,  and  more  especially  Bdsford  v.  Pearson^  9 
id.  887.  And  we  are  of  opinion  that  it  is  not.  At  all  events,  when  the  grantee 
or  obligee  is  ignorant  of  the  order  in  which  the  several  parts  of  the  instrument 
are  written  and  the  delivery  to  him  is  duly  authorized,  he  is  entitled  to  assume 
that  the  instrument  was  so  written  as  to  bind  the  grantor  or  obligor  from  whose 
control  it  comes.  We  should  add  that  in  this  Commonwealth,  at  least,  we  cannot 
question,  for  one  instant,  that  the  authority  to  deliver,  merely,  may  be  given  by 
parol.  Barfard  v.  Fea/rsoUy  9  AUen^  387 ;  Parker  v.  HiU,  8  Mete.  447 ;  Fostef*  v. 
MaTu^fieldy  3  id.  412.  If  we  are  to  interpret  the  bill  of  exceptions  more  favor- 
ably for  the  defendants  than  we  have  done  thus  far,  and  to  take  it  that 
they  only  authorized  the  bond  to  be  filled  in  with  a  penal  sum  of  $2,000, 
and  even  if  we  take  the  further  step  of  assuming  that  limitation  to  have  carried 
with  it  the  understanding  between  them  and  the  principal  that  they  assented  to  a 
delivery,  if  the  bond  was  filled  in  as  they  expected  it  to  oe,  we  are  still  of  opinion 
that  no  defense  is  made  out.  We  are  aware  that  there  are  a  number  of  cases 
more  or  less  opposed  to  our  conclusion.  People  v.  Bostwich,  32  N.  Y.  445 ;  Ohio 
V.  Boring,  15  Ohio,  507;  United  Stutea  v.  Nelson^  2  Brock.  64;  Preston  v.  Hull,  23 
Gratt.  600,  and  cases  cited.  But  we  think  that  the  prevailing  tendency,  both 
in  this  State  and  elsewhere,  has  been  in  the  direction  we  have  taken.  Thomas  v. 
Bleahie,  136  Mass.  568;  Btitlerv.  United  States,  21  Wall.  272;  Bair  v.  U?iited  States 
16  id.  1;  SmUh  Benoick  v.  Huntress,  53  Me.  89;  State  v.  Peck^  id.  284;  State  v. 
Pepper,  81  Ind.  76;  MiUett  v.  Parker,  2  Mete.  (Ky.)  608.  These  decisions 
are  generally  put  on  the  ground  of  estoppels.  Swan  v.  Ifbrth  British  Aus- 
tralian Co.,  2  Hurlst.  &  Colt.  175;  Taylor  v.  Great  Indian  Peninsular  By. 
Co.,  4  De  G.  &  J.  559,  574.     But  if  the  case  is  properly  put  on  that  ground, 
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then  as  was  pointed  out  in  Cousin  v.  Piercey  138  Mass.  165,  the  differences  between 
intent  and  negligence  in  a  legal  sense  is  ordinarily  nothing,  but  the  difference  in 
the  probabDity  under  the  circumstances  known  to  the  actor  and  according  to  common 
experience^  that  a  certain  consequence  or  class  of  consequences  will  follow  from  a 
certain  act,  and  it  follows  that  the  question,  when  an  estoppel  will  arise,  is  simply 
one  of  degree.  If  on  the  other  hand  the  true  question  is  one  of  scope  of  the  prin- 
cipal's authority  to  deliver  the  bond,  bearing  in  mind  that  an  authorized  dehvery 
will  cure  defects  in  the  writing  of  the  bond,  that  the  authority  to  deliver  may  be 
by  parol,  and  that  the  scope  of  authority  may  be  greater  than  is  wished  by  the 
obligor,  ostensible  authority  being  actual  authority,  then  the  question  is  equally 
one  of  degree,  depending  on  the. particular  circumstances  just  as  the  same  ques- 
tion is  in  tort. 

We  are  of  opinion  that  when  a  bond  such  as  this  is  intrusted  to  the  principal  for 
his  use,  to  fill  it  up  and  deliver  it,  the  possibility  of  his  being  required  by  the  pro- 
bate judge  to  insert  a  penal  sum  larger  than  the  surety  directed,  and  of  his  doing 
so,  is  so  obvious  and  so  near  that  the  surety  must  be  held  to  take  the  risk  of  his 
princi pal's  conduct ;  and  is  bound  by  the  instrument  as  delivered,  although  de- 
livered in  disobedience  of  orders,  if  as  here  the  obligee  has  no  notice  from  the 
face  of  the  bond,  or  otherwise,  of  the  breach  of  orders. 

Exceptions  overruled. 


BtAM  V,  BiCKPORD. 

June  25,  1886. 

Tenants  in  Common  —  Debd  of  Rbal  Estate  to  Association  not  Authorized  to  Hold  — 
Erections  Made  on  Common  Land  Without  Co-Tenant's  Consent — Adtbrse  Possession. 

A  deed  of  real  estate  to  a  well-known  assooiatio  i,  all  of  whose  members  can  be  ascer- 
tained, but  which  is  not  auihorized  to  take  and  bold  real  estate,  may  properly  be  consid- 
ered as  a  srant  of  the  estate  to  those  who  are  described  by  its  title,  making  the  persons 
associateain  the  society  tenants  in  common  of  the  land  conveyed. 

A  structure  wrongfully  placed  upon  comtaon  property  by  a  part  of  the  tenants  in  com- 
mon, and  which  excludes  other  tenants  from  full  possession  and  enjoyment,  and  tends  to 
establish  a  title  adverse  to  them,  may  be  removed  by  such  other  tenants,  they  not  having 
given  their  consent  to  its  erection. 

Action  of  tort  in  the  first  count  to  recover  for  the  conversion  of  certain  lumber 
and  other  materials,  and  in  a  second  count  to  recover  damages  for  entering  upon 
premises,  owned  by  the  plaintiffs  aud  defendant  as  tenants  in  common,  and  re- 
moving certain  buildings,  and  committing  strip  and  waste  thereon.  The  case 
was  heard  by  the  superior  court  upon  agreed  facts.  Judgment  was  entered  for 
the  plaintiffs  for  triple  damages,  assessed  in  the  sum  of  $45,  and  the  defendant 
appealed. 

F,  T.  Greenhalge^  for  plaintiffs.     J.  W,  lUed,  for  defendant. 

Devens,  J.  The  plaintiffs  and  defendant  are  members  of  a  voluntary  unincorpo- 
rated association,  known  as  the  South  Chelmsford  Hall  Association,  acting  unaer 
certain  by-laws  and  articles,  for  the  purpose  of  erecting  a  hall.  A  deed  was  made 
of  a  parcel  of  land,  adapted  to  the  purpose,  by  two  members  of  the  association, 
John  aud  Arthur  Scobona,  which  purported  to  be  to  the  "  South  Chelmsford  Hall 
Associates,"  by  which  it  is  agreed  that  the  South  Chelmsford  Hall  Association 
was  meant.  While  there  are  certain  unincorporated  societies,  which  may,  as  such, 
take  and  hold  real  estate  by  statute,  this  society  does  not  belong  to  that  class. 
Gen.  Stat.,  chap.  80,  §  24 ;  Pub.  Stat.,  chap.  39,  §  9.  The  general  rule,  therefore,  ap- 
plies to  it  and  it  is  not  qualified  to  take,  as  such,  real  estate,  as  grantee.  Bartliu 
V.  King^  12  Mass.  537 ;  Hamhlett  v.  Bennett^  6  Allen,  140 ;  Tucker  v.  Seaman^s  Society, 
7  Mete.  188.  But  the  South  Chelmsford  Association  was  a  body,  well  known,  all 
the  members  of  which  could  be  ascertained,  and  as  it  could  not  take  as  a  corpora- 
tion, the  deed  may  properly  be  construed  as  a  grant  of  the  estate,  to  those  who  were 
properly  described  by  this  title,  especially  as  the  ^rant  is  to  the  *'  Associates,"  as  a 
term  deemed  by  the  grantors  to  mean  same  as  association.  The  persons  associated,  in 
the  society,  were  thus  tenants  in  common  of  the  land  conveyed.     The  effect  of  the 
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deed  made  by  the  grantors  must  have  been  either  to  reserve  to  themselves  the  pro- 
portional part  to  which  they  would  be  entitled,  as  tenants  in  common,  as  they  ivere 
described  and  included  among  the  grantors,  or  to  vest  the  whole  estate  in  the  other 
members  of  the  association,  depriving  themselves  of  all  interest  in  the  premises. 
Whether  the  share  of  the  tenants  in  common,  bringing  this  suit,  is  larger  or  smallet 
is  not  important  to  its  determination.  If  the  co-tenants  of  the  plaintiffs  should 
have  been  joined  in  this  suit,  the  objection  on  that  account  was  available  only  in 
abatement  Sherman  v.  FaU  River  Iron,  Works,  2  Allen,  624.  And  under  Pub. 
Stat.,  chap.  179,  §  7,  upon  which  the  plaintiff  relies,  it  was  the  right  of  one  or 
more  of  the  co-tenants  to  bring  an  action  of  tort  in  the  case  there  contemplated, 
without  naming  any  one  except  themselves.  The  association  was  formed  by  sign- 
ing an  agreement  to  associate  together  to  purchase  land  and  erect  a  hall  thereon 
for  public  purposes,  which  was  to  be  carried  out  by  the  subscribers,  through  a 
committee,  the  location,  quantity  of  land,  dimensions  and  cost  of  building  to  bo 
determined  by  the  subscnbera,.  each  of  whom  agreed  to  pay  the  amount  of  money 
set  against  his  name  and  no  more.  The  subscribers  agreed  that  a  treasurer  should 
be  chosen,  who  was  empowered  to  borrow  a  limited  amount  of  money.  This  volun- 
tary association,  thereafter,  adopted  by-laws,  reciting  the  object  of  their  associa- 
tion to  be  the  erection  of  this  hall,  providing  for  the  election  of  officers,  the  cull- 
ing of  future  meetings  and  the  number  which  should  constitute  a  quorum  thereat. 
In  the  early  part  of  1878,  the  land  being  purchased  as  heretofore  stated,  the  hall 
was  erected  and  has  been  used  for  public  purposes  since.  In  January,  1883,  the 
association  commenced  considering  the  subject  of  erecting  an  addition  thereto, 
to  which  defendant  and  others  objected,  but  nothing  was  done  at  the  meeting 
when  the  subject  was  first  discussed.  A  meeting  of  the  association  was  held  on 
March  8,  1883,  at  which  the  erectidn  of  the  addition  was  voted,  and  acting  under 
which,  every  thing  was  done  thereafter,  an  agreement  being  then  made  between 
the  association  and  one  Parker,  one  of  its  members  There  is  no  evidence  that 
this  meeting  was  called  in  accordance  with  the  by-laws,  or  that  defendant  had 
any  knowledge  of  it,  and  there  is  evidence  that  he  was  not  present.  Whatever 
might  be  the  effect  of  a  meeting  regularly  called,  and  whether  the  defendant's 
rights  would  in  any  manner  be  affected  thereby,  tlio  plaintiffs  on  this  state  of  facts 
can  have  no  higher  rights  than  those  which  ordinarily  belong  to  tenants  in  com- 
mon. Without  considering  whether  the  addition,  in  its  incomplete  state,  was  the 
property  of  Parker,  and  treating  it  as  that  of  the  plaintiffs  m  accordance  with 
their  construction,  the  question  remains  whether  another  tenant  in  common,  who 
had  not  assented  to  its  erection,  might  remove  it,  doing  no  unnecessary  damage 
thereto  by  taking  it  down.  The  defendant  did  no  unnecessary  damage  to  the 
materials  or  the  structure,  Hor  did  he  take  possession  of  the  materials,  or  in  any 
way  appropriate  them  to  his  own  use.  He  tore  down  the  structure,  doing  as  little 
damage  as  possible.  The  shed,  which  formed  part  of  it,  obstructed  the  light  of 
his  store  and  dwelling-house,  on  his  own  land,  and  the  privy  would  have  been 
immediately  under  his  windows.  The  structure,  thus  being  erected  by  some  of 
the  co-tenants  upon  the  common  land,  not  merely  impeded  and  obstructed  him 
in  the  use  of  it,  but  actually  excluded  him  from  that  portion  of  the  common 
property.  The  withholding  possession  of  the  common  property  by  one  co-tenant 
from  his  companion  is  an  ouster,  to  the  extent  to  which  possession  is  thus  with- 
held, for  which  trespass  might  be  maintained.  SUloway  v.  Brown^  12  Allen,  80 ; 
Marcy  v.  Ma/rcy^  6  Mete.  860.  A  structure  erected  by  one  co-tenant  on  the  com- 
mon land,  and  excluding  the  other  therefrom,  would  afford,  if  sufficiently  long 
maintained,  evidence  of  adverse  possession,  sufficient  to  establish  title  against 
him.     Bermett  v.  Clemence^  6  Allen,  10;  IngalU  v.  NewhoiU  (May,  1886). 

In  removing  it  the  defendant  was  not  guilty  of  a  trespass.  He  simply  thus 
prevented  others  from  ousting  him  from  the  common  property,  and  no  action  of 
trespass  can  be  maintained  against  him.  Nor  can  the  plaintiffs  maintain  this 
action  under  the  Pub.  Stat.,  chap.  179,  §§  6,  7.  This  statute  is  highly  penal  and 
intended  to  protect  real,  estate  from  waste  or  trespass.  The  sixth  section  by  prO' 
viding  that  if  any  tenant  in  commbn,  etc.,  shall  destroy  or  remove  timber,  stone, 
etc.,  or  commit  any  other  strip  or  waste  thereon,  without  thirty  days*  notice  to 
his  co-tenants  of  his  intention  to  enter  and  improve  the  land,  or  does  any  simi- 
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lar  acts  wbil^  a  petition  for  partition  is  pending,  shall  forfeit  three  times  the 
amount  of  damages,  has  reference  solely  to  injuries  to  the  common  property.  It 
certainly  cannot  refer  to  the  removal  of  a  structure,  wrongfully  placed  on  the 
land  by  a  part  of  the  tenants,  "which  exclude  the  others  from  their  full  possession 
and  tends  to  establish  a  title  adverse  to  them,  in  which  also  plaintiffs  and  defend- 
ant have  no  common  property. 
Judgment  for  defendant. 


Jewbtt  tj.  Tucker. 

June  25,  1885. 

MoBTOAOB  —  Fictitious  Amount  —  Illegal  Pbbpbbenob  —  Right  of  Cbbditors  to  Rbdbbx  — 
NoTK  Undbb  Sbal  —  Notice  to  Taker  —  Trustees  not  Purchasers  for  Value. 

Where  property  is  sold  for  a  fictitious  value,  and  a  mortgage  given  back  to  secure  the 
purchase-price,  in  order  to  cover  up  and  conceal  the  mortgagors  property  by  prefering 
the  mortgagee  for  the  amount  expressed  in  the  mortgage,  the  mortgage  itself  is  not  invalid 
as  a  preference  of  a  pre-existing  debt  under  the  insolvent  law,  the  mortga^  not  having 
been  given  for  a  pre-existing  debt,  but  for  a  debt  arising  contemporaneous  with  the  trans- 
action. 

Where  the  contract  price  of  land  and  a  mortgage  given  to  secure  the  same  have  been 
grossly  exaggerated  as  a  part  of  a  fraudulent  scheme  in  which  all  the  parties  connected 
therewith  participated,  the  assignees  of  the  mortgagor,  acting  in  the  interest  of  all  his 
creditors,  may  redeem  the  property  by  paying  the  sum  found  to  be  justly  due  thereon. 

A  note  under  seal  purporting  to  be  secured  by  a  recorded  mortgage,  and  the  note  and 
mortgage  referring  respectively  to  each  other,  the  taker  of  either  must  take  iCccording  to 
the  title  of  him  who  transfers  it  as  such  title  appears  upon  a  proper  examination. 

The  assignment  of  securities  t^  trustees  for  the  purpose  of  paying  the  assignor's  indebted- 
ness transfers  no  greater  rights  to  the  trustees  than  the  assignor  himself  possessed,  and 
if  the  securities  were  assailable  in  the  hands  of  the  assignor,  they  are  none  the  less 
so  in  the  hands  of  one  to  whom  he  has  transferred  them  for  the  purpose  of  paying  bis 
debts.    The  acceptance  of  such  a  trust  does  not  make  the  trustees  purchasers  for  value. 

Bill  in  equity,  brought  by  the  assignees  in  insolvency  of  Franklin  O.  Nash,  to 
cancel  a  mortgage  of  real  estate  given  by  said  Nash  to  Nathaniel  Tucker,  or  to  re- 
deem the  land  from  the  mortgage,  and  meanwhile  to  restrain  the  sale  of  the  land 
under  a  power  of  sale  contained  in  the  mortgage.  The  case  was  heard  by  C.  Allen, 
J.,  who  found  the  following  facts  to  be  proved : 

Nathaniel  Tucker  was  the  owner  of  a  tract  of  land  in  Dorchester  containing  about 
one  hundred  thousand  feet,  and  his  son-in-law,  T.  M.  Rhodes,  was  his  business 
manager  and  agent  in  relation  to  this  and  other  property.  Early  in  1883  Rhodes 
formed  a  plan  for  the  improvement  and  disposal  of  this  property  in  this  manner: 
Nash,  who  before  this  time  had  taken  a  similar  part  in  other  transactions  in  land 
owned  by  Tucker,  was  to  enter  into  a  contract  with  one  Blazo,  a  builder,  by  which 
Blazo  was  to  build  houses  upon  this  land,  and  be  paid  in  installments  from  time  to 
time,  partly  in  cash,  partly  in  notes,  the  payments  being  guaranteed  and  the  notes 
being  indorsed  by  Rhodes;  and  at  some  time  later  Nash  was  to  take  a  deed  of  the 
land  from  Tucker  and  immediately  mortgage  the  same  back  to  Tucker  to  secure 
the  whole  of  the  nominal  purchase-money.  In  pursuance  of  this  plan,  the  follow- 
ing things  were  done :  On  the  15th  of  March,  1883,  Nash  enterea  into  a  written 
contract  with  Blazo,  the  terms  of  which  were  fixed  by  Rhodes  and  Blazo,  for  the 
construction  of  six  houses  upon  the  land  for  the  sum  of  $38,000,  payable  from 
time  to  time  as  the  work  went  on,  partly  in  cash  and  partly  in  notes,  and  Rhodes 
in  writing  agreed  to  guarantee  the  payments  and  to  indorse  the  notes.  The  houses 
were  to  be  finished  by  June  25,  1883.  This  contract  was  assigned  by  Blazo  to  the 
Glendon  Company,  and  the  work  was  proceeded  with  by  Blazo  and  the  Glen  don 
Company,  and  payments  were  made  from  time  to  time  by  Rhodes  furnishing  money 
to  Nash,  who  deposited  it  in  his  own  name  in  bank  and  drew  his  own  checks  for 
the  payments,  and  by  notes  signed  by  Nash  and  indorsed  by  Rhodes.  Nash  ad- 
vanced no  money  of  his  own  of  any  considerable  amount  under  the  contract. 

There  was  no  distinct  agreement  between  Rhodes  and  Nash  as  to  the  price  at 
which  the  land  should  be  sold.  Rhodes  told  Nash  that  Tucker's  price  was  fifty 
cents  a  foot,  bnt  that  perhaps  it  might  be  put  at  forty-seven  and  a  half  cents,  or 
even  at  forty-five  cents.     There  was  no  distmct  agreement  as  to  a  division  of  any 
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profits  that  might  be  made  out  of  the  transaction,  or  as  to  any  compensation  that 
I^ash  or  Rhodes  shbuld  receive ;  but  it  was  understood  between  Nash  and  Rhodes, 
that  Nash  should  act  as  a  party  to  the  contracts  for  the  benefit  of  Rhodes  and 
Tucker,  and  Nash  was  not  expected  to  advance  any  money  himself  in  carrying  out 
the  transaction,  but  the  management  and  the  profits  were  to  be  in  the  control  of 
Rhodes,  and  Nash  expected  in  some  way  to  derive  some  profit  or  compensation 
from  the  transaction,  though  no  distinct  agreement  upon  the  subject  was  made, 
and  it  was  left  to  be  determined  by  Rhodes  how  much,  or  to  a  subsequent  agree- 
ment. Nash  was  engaged  in  a  commission  boot  and  shoe  business  as  one  of  the 
firm  of  W.  O.  Nash  &  Co.,  had  but  slight  means,  was  entirely  unable  to  carry  out 
the  contract,  and  his  want  of  means  was  well  understood  by  Rhodes. 

Rhodes  was  himself  heavily  indebted  and  was  insolvent,  but  was  at  the  time  in 
good  credit,  and  was  supposed  by  others  to  be  amply  responsibte  upon  his  con- 
tracts ;  but  there  was  nothing  to  show  that  he  sustained  losses  afterward,  or  that 
he  was  himself  ignorant  of  his  financial  condition ;  and  accordingly  I  find  that  he 
was  aware  of  it.  The  purpose  of  Rhodes  was  to  give  an  inflated  value  to  the  land 
by  means  of  an  apparent  sale  to  Nash  at  a  fictitious  price,  to  use  Nash  as  an 
ostensible  party  to  take  the  title  and  become  responsible  upon  the  building  con- 
tract, to  avoid  a  direct  liability  of  Tucker  upon  the  building  contract,  and  to 
secure  to  Tucker  the  benefit  of  the  improvements  upon  the  land.  Tucker  was  ab- 
sent at  the  West  from  October,  1882,  till  May,  1883,  and  had  no  direct  communi- 
cation with  Nash  upon  these  matters  till  July  3, 1883,  at  which  time,  knowing  of 
what  had  been  done,  and  sharing  in  the  plan  and  purpose  of  Rhodes,  h^e  asked 
that  the  transaction  be  completed  by  the  execution  of  the  deed  and  mortgage  and 
mortgage  note  in  respect  to  eighty -six  thousand  foui*  hundred  and  ninety-four  and 
one-half  feet  of  the  land,  the  remainder  meanwhile  having  been  sold  to  the  city 
of  Boston. 

There  was  a  talk  as  to  the  price  at  which  the  land  should  be  put,  and  Tucker  at 
the  outset  insisted  that  it  should  be  put  at  fifty  cents  a  foot.  Nash  made  some  re- 
monstrance, urging  that,  at  that  rate,  there  could  be  no  profit  upon  a  sale  of  the 
houses;  and  finally,  on  July  5,  1883,  it  was  agreed  that  the  price  should  be  reck- 
oned at  fifty  cents  a  foot;  that  no  interest  should  be  reckoned  till  July  1,  1883; 
that  afi  indorsement  of  $300  should  be  made  upon  the  note,  and  that  the  papers 
should  be  passed.  Accordingly  a  deed  was  drawn  up  and  executed  from  Tucker 
to  Nash,  dated  March  15,  1883 ;  a  mortgage  back  from  Nash  to  Tucker,  reciting 
the  consideration  to  be  $43,247.25,  and  a  note  for  that  amount  payable  in  five  years 
with  interest  semi-annually,  guaranteed  by  Rhodes,  and  with  an  indorsement  of 
interest  paid  to  July  1, 1883,  and  of  $300  on  the  principal,  both  mortgage  and  note 
being  dated  March  15,  1883;  the  deed  and  mortgage  were  acknowledged  on  the 
5th  of  July,  1883,  and  put  on  record  the  same  day. 

At  this  time  considerable  work  had  been  done  upon  the  houses,  but  they  were 
not  finished,  and  Nasii  was  heavily  indebted  upon  notes  given  by  him  and  in- 
dorsed by  Rhodes  in  pursuance  of  the  building  contract,  and  was  insolvent,  and 
knew  himself  to  be  so.  and  Rhodes  and  Tucker  knew  or  had  reason  to  believe  him 
to  be  so.  The  real  value  of  that  portion  of  the  land  which  was  conveyed  to  Nash, 
with-out  the  buildings,  was  about  $20,000,  and  this  was  understood  by  Rhodes 
and  Tucker  to  be  about  the  value  of  the  land,  and  Nash's  estimate  of  its  value 
was  not  much  higher.  Nash  was  adjudged  to  be  an  insolvent  debtor  on  Decem- 
ber 19,  1883,  and  among  his  creditors  are  the  holders  of  the  notes  given  under 
the  building  contract,  and  the  plaintiffs  were  duly  chosen  assignees.  Rhodes 
was  adjudged  to  be  an  insolvent  debtor  on  November  9,  1883.  Tucker  assigned 
Nash's  note  and  mortgage  with  other  property  on  September  28,  1883,  to  the  de- 
fendants James  Tucker  and  Isaac  Fenno,  in  trust  for  the  benefit  of  his  creditors. 

Upon  consideration  of  the  evidence,  arguments  and  facts  found  to  be  proved, 
it  was  ordered,  adjudged  and  decreed,  that  an  injunction  issue  enjoining  and 
commanding  said  James  Tucker  and  Isaac  Penno,  their  agents,  attorneys  and 
counselors,  and  each  and  every  of  them,  to  desist  and  refrain  from  disposing  of 
said  mortgage  given  by  said  Nash  to  said  Nathaniel  Tucker,  dated  March  15, 
1883,  and  assigned  to  said  James  Tucker  and  Isaac  Fenno  upon  land  in  Bos- 
ton, and  from  selling  and  foreclosing  the  same  under  the  power  contained  in 
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said  mortgage,  until  the  further  order  of  this  court  or  some  justice  thereof;  and 
that  it  be  referred  to  ,  one  of  the  masters  of  this  court,  to  take  an 

account  of  what  is  due  to  the  defendant  Nathaniel  Tucker  for  principal  and 
interest  on  his  said  mortgage,  assuming  the  principal  to  be  the  sum  of 
$20,000,  which  I  find  to  be  the  amount  justly  due  thereon  as  of  March 
15,  1883,  with  interest  thereafter  at  the  rate  of  six  per  cent  per  annum;  and  also 
to  take  an  account  of  all  sums  of  money  laid  out  and  expended  by  said  Nathaniel 
Tucker,  or  on  his  behalf,  for  betterments  and  improvements  on  the  premises  in 
pursuance  of  any  agreement  or  imderstanding  with  said  Franklin  O.  Nash,  or  for 
necessary  repairs  and  lasting  improvements  on  the  premises  since  said  15th  day 
of  March,  1888;  and  also  to  take  an  account  of  the  rents  and  profits  of  the  said 
mortgaged  premises  received  by  the  said  Nathaniel  Tucker,  or  any  other  person 
by  his  order  or  for  his  use  since  said  date,  or  which  without  his  willful  default 
might  have  been  received ;  and  in  case  the  master  shall  find  that  said  Nathaniel 
Tucker,  or  any  other  person  holding  under  him,  has  been  in  the  occupation 
thereof,  then  the  said  master  is  to  set  a  rent  thereon  and  take  the  accounts  accord- 
ingly ;  and  to  make  a  statement  of  account  showing  what  on  the  whole,  making 
such  allowances  of  interest  as  should  be  allowed  on  either  side  of  the  account, 
shall  be  found  to  be  due  to  the  said  defendant  Nathaniel  Tucker  as  secured  by 
said  mortgage.  And  what  upon  the  balance  of  the  said  account  shall  be  certified  due 
to  the  said  defendant  Nathaniel  Tucker,  with  the  costs  of  this  suit,  to  be  taxed  by 
the  clerk.  It  is  ordered  and  decreed,  that  the  plaintiffs  do  pay  unto  the  said  defend- 
ants James  Tucker  and  Isaac  Fenno,  with  mterest,  within  two  calendar  months 
after  the  said  master  sliall  have  made  his  report  (or  in  case  of  exceptions  thereto, 
then  within  two  calendar  naonths  after  said  report  shall  be  confirmed  or  the 
amount  due  otherwise  ascertained  and  decreed  by  this  court),  at  such  place  as 
the  master  shall  appoint,  and  that  thereupon  all  said  defendants  do  surrender, 
reconvey  and  re-assign  the  said  mortgaged  premises  to  the  plaintifb  free  and 
clear  of  all  incumbrances  due  by  them  or  any  persons  claiming  by,  from  or  under 
them.  But  in  default  of  the  said  plaintiffs'  paying  unto  the  said  defendants 
James  Tucker  and  Isaac  Fenno  what  shall  be  so  certified  or  decreed  by  this  court 
as  balance  due  upon  the  indebtedness  secured  by  said  mortgage,  within  such 
term  and  at  such  place  as  aforesaid,  it  is  ordered  that  the  said  plaintiffs'  bill  do 
from  thenceforth,  stand  dismissed  out  of  this  court,  with  costs  to  be  taxed  by  the 
clerk. 

From  this  decree  the  defendants  appealed. 

B,  M.  Morse,  Jr.^  and  G.  W.  EstabrooTcSy  for  plaintiffs.  W,  Gaston  and  F.  D, 
Allen,  for  Nathaniel  Tucker.  B,  D,  Smith  and  K  D.  AUen^  for  James  Tucker 
and  Fenno,  trustees. 

Dkvkns,  J.  After  carefully  examining  the  evidence  reported,  we  deem  that 
the  conclusions  of  fact  reached  by  the  judge  who  presided,  and  which  are 
embodied  by  him  in  the  first  portion  of  the  decree  rendered,  to  be  well  sustained 
by  it.  The  bill  proceeds  upon  two  grounds :  First,  that  Nash,  the  bankrupt,  was 
indebted  to  Nathaniel  Tucker,  on  July  5,  1883,  was  then  insolvent,  and  that  the 
mortgage  was  made  to  Tucker  in  fraud  of  the  insolvent  laws,  and,  as  a  prefer- 
ence. Tucker  knowing,  or  having  reason  to  know,  the  premises.  Upon  this  ground 
the  bill  cannot  be  maintained.  On  July  8,  1883,  when  the  deed  of  Tucker  was 
made  to  Nash,  and  the  mortgage  back  by  Nash  to  Tucker,  no  debt  was  owing  by 
Nash  to  Tucker,  except  that  then  created  by  the  purchase  of  the  land.  There  had 
been  an  oral  agreement  by  Nash  for  the  purchase  of  Tucker's  land,  at  a  price  not 
fixed,  or  an  understanding  rather  with  Tucker's  agent  that  he  would  and  could 
purchase.  Nash  had  been  permitted  to  enter  on  the  land  and,  by  virtue  of  con- 
tracts made  in  his  name,  buildings  had  been  erected  thereon,  which  were  then 
partially  completed,  but  he  did  not,  on  this  account,  owe  any  thing  to  Tucker. 
When  Tucker  conveyed  the  land  to  him,  and  he  made  the  mortgage  back,  he  gave 
security,  not  for  a  pre-existing  debt,  but  for  a  debt  which  arose  contemporane- 
ously with  the  transaction.  If  the  mortgage,  as  made,  expressed  more  than  the 
price  of  the  land,  which  he  had  fairly  agreed  to  pay,  it  might  be  invalid  as  an 
attempt  to  cover  up,  conceal  or  prevent  property  from  coming  to  his  creditors; 
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but  it  would  not  be  so  as  a  preference  of  a  pre-existing  debt,  under  the  insolvent 
law. 

The  bill  also  proceeds  upon  the  ground  that  the  mortgage  was  not  void,  but  that 
there  was  something  due  upon  it,  prays  for  an  account,  and  offers  to  pay  what 
shall  be  found  due.  It  is  the  contention  of  the  defendants  that  the  assignees  of 
Nash,  who  bring  this  bill  for  the  benefit  of  his  creditors,  cannot  avoid  ihe  mort- 
gage debt  in  part  and  redeem  the  balance.  But,  even  if  the  assignees  might  avoid 
the  mortgage  entirely,  as  having  been  fraudulently  made  to  defeat  the  creditors  of 
Nash,  and  secure  to  Tucker  the  benefit  of  improvements  which  had  been  placed 
upon  the  land  with  his  fraudulent  concurrence,  the  fact  that  they  are  content  that 
the  assignees  of  Tucker  should  receive  the  amount  fairly  due,  according  to  its 
value,  for  the  property  which  Tucker  transferred,  in  pursuance  of  the  scheme, 
works  the  defendant  no  injury.  It  is  found  that  the  purpose  of  Rhodes,  who 
was  Tucker's  a^ent,  and  who  had  previously  carried  through  similar  schemes 
for  the  disposition  of  Tucker's  lands,  was  to  give  an  inflated  value  to  the  land, 
by  means  of  an  apparent  sale  of  land  at  a  fictitious  price ;  that  Nash  was  a  per- 
son of  small  means ;  that  building  contracts  were  made  by  Rhodes,  in  the  name 
of  Nash,  as  an  ostensible  party  to  avoid  a  direct  liability  by  Tucker  upon  the 
building  contract,  and  to  secure  to  him  the  benefit  of  the  improvements  on 
the  land.  In  this  scheme  Nash  concurred,  on  a  promise  of  a  profit  to  himself,  the 
amount  of  which  was  not  fixed.  It  is  further  found  that  Tucker  knew  of  what 
had  been  done,  shared  in  the  purpose  and  plans  of  Rhodes,  and  completed  the 
transaction  by  the  execution  of  the  deed,  receiving  back  the  mortgage  and 
mortgage  note.  The  defendants  contend  that  if  Nash's  assignees  desire  to  set 
aside  any  portion  of  this  transaction,  they  cannot  keep  its  benefits  and  throw  off 
its  burdens,  and,  therefore,  that  the  court  will  not  hold  Tucker  to  have  made  an 
effectual  conveyance  of  the  property  to  Nash  and  yet  reduce  the  mortgage  below 
the  contract  price.  But  the  contract  price  is  found  to  have  been  grossly  exagge- 
rated, and  an  element  in  the  scheme  of  fraud  in  which  Nash,  Rhodes  and  Tucker 
participated.  Whether  Nash  himself  could,  or  could  not  have  availed  himself  of 
this  fraud  to  have  reduced  the  nominal  amount  of  the  mortgage  to  the  real  value 
of  the  estate,  or  the  sum  he  ou^ht  properly  to  have  paid,  when  his  assignees,  who 
represent  the  rights  of  his  creditors,  seek  to  redeem  from  the  mortgage,  all  that 
they  should  be  compelled  to  pay  is  the  sum  justly  due  from  him.  Martin  v.  Boot, 
17  Mass.  228;  Gibbens  v.  Pseler,  8  Pick.  254;  Pub.  Stat.,  chap.  157,  §  46. 

The  defendants  contend  that  if  one  has  made  an  oral  contract  to  coftvey  his 
land  at  a  fixed  price,  say  at  fifty  cents  a  foot,  and  has  permitted  his  proposed 
vendee,  relying  on  the  oral  contract,  to  build  on  the  property,  the  court  of  equity 
may,  in  certain  cases,  compel  the  owner  to  convey  at  the  contract  price,  but  con- 
tend that  it  will  never  compel  him  to  convey,  at  less  than  tlje  contract  price,  even 
at  what  the  property  is  worth,  for  that  is  making  a  man,  perforce,  sell  his  prop- 
erty without  any  profit  and  depriving  him  of  the  benefit  of  his  contract.  This 
the  defendants  submit  is  what  the  decree  appealed  from  does,  in  effect  We  have 
no  occasion  to  controvert  this  proposition.  In  the  case  at  bar,  the  scheme  has 
so  far  progressed,  that  the  proposed  vendee  has  the  title  to  the  land,  and  as 

r'nst  the  vendor,  who  participated  in  it,  the  creditors  of  the  vendee  should  be 
w^ed  to  recover  the  value  of  the  improvements.  This  can  be  done  in  no  fairer 
way,  where  both  parties  apparently  are  insolvent,  and  the  contest  is  between 
their  respective  creditors,  tnan  by  allowing  to  the  creditors  of  Tucker  the  fair 
original  value  of  the  land,  while  those  of  Nash  retain  the  value  of  the  addition 
of  any  improvements  they  may  have  put  upon  it. 

Before  this  bill  was  brought  Nathaniel  Tucker  had  assigned  the  mortgage  in 
question  with  the  note  and  other  securities,  to  James  Tucker  and  Isaac  Fenno,  as 
trustees  to  secure  the  payment  of  his  indebtedness  on  the  paper  of  Rhodes  and  also 
all  his  unsecured  creditors.  Whether  as  against  Nathamel  Tucker,  the  plaintiffs 
could  or  could  not  assert  a  right  to  redeem  the  property  mortgaged  on  payment 
of  the  value  thereof,  the  trustees  contend  that  this  right  cannot  be  asserted  as 
against  them,  that  the  matter  is  to  be  considered  as  if  an  indorsement  of  a  prom- 
issory note,  not  yet  due,  had  been  made  directly  to  the  creditors  as  collateral 
security  for  their  respective  debts,  and  that  the  law  of  Massachusetts  allows  the 
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indorser  of  a  promissory  note  to  whom  the  same  is  transferred  in  payment  of,  or 
as  collateral  security  for,  a  pre-existing  debt,  to  enforce  payment  of  the  same 
against  the  maker,  irrespective  of  the  equities  existing  between  original  parties. 
Manchard  v.  Stevens,  3  Cush.  162;  8todda/rd  v.  Kimball,  6  id.  469;  Cuher  v.  Bene- 
dict, 13  Gray,  7;  Fisher  v.  FisJier^  98  Mass.  303. 

The  note  here  in  question  was  an  instrument  under  seal ;  it  appeared  distinctly 
to  be  secured  by  mortgage,  recorded  in  the  Suffolk  registry  of  deeds.  There  is 
certainly  authority  for  holding  that,  when  a  note  and  mortgage  refer  respectively 
to  each  other,  the  taker  of  either  must  take  according  to  the  true  title  of 
him  who  transfers  it,  as  such  title  appears  upon  a  proper  examination.  Strang 
v.  Jackson,  123  Mass.  60.  Notwithstanding  the  language  of  the  note,  if 
the  indorsers  are  charged  with  knowledge  of  the  contents  of  the  mortgage, 
as  note  and  mortgage  are  to  be  construed  together,  it  would  have  been 
seen  that  the  promise  lacked  one  element  essential  to  a  negotiable  note,  that 
is,  being  payable  absolutely  and  at  a  fixed  time.  Way  v.  Smith,  111  Mass.  523; 
Studhy  V.  SUva^  119  id.  187.  The  creditors  were  not  parties  to  the  assignment 
made  to  the  trustees,  although  they  had  a  beneficial  interest  thereunder.  The 
conveyance  cannot  be  treated  as  transferring  greater  rights  to  the  trustees 
than  the  assignor  himself  possessed.  If  the  note  and  mortgage  in  question  were 
assailable  in  the  possession  of  Tucker,  they  dre  not  less  so  in  the  hands  of  one  to 
whom  he  has  transferred  them,  for  the  purpose  of  paying  his  debts  and  after- 
ward paying  to  himself  the  balance,  provided  they  can  be  sold  **  without  shrink- 
ing'' them,  which  must  mean  for  their  face  value.  The  acceptance  of  such  a  trust 
would  not  make  the  trustees  purchasers  for  value.  Holland  v.  Cruft,  20  Pick.  321 ; 
Clark  V.  Flint,  22  id.  231 ;   Olidden  v.  Hunt,  24  id.  221 . 

There  remains  only  the  question  of  parties,  which  may  be,  without  doubt,  in- 
sisted on  in  the  appellate  court,  when  it  appears  that  those  whose  presence  is 
necessary  to  a  proper  decision  are  not  before  it.  Sears  v.  Hardy,  120  Mass.  531 ; 
Palmer  v.  Stevens,  100  id.  461.  So  far  as  the  matter  is  discretionary  it  is  settled 
by  the  court  below.  After  the  case  had  been  transferred  to  the  full  court,  an  appli- 
cation was  made  (which  was  afterward  heard  by  a  single  judge)  on  behalf  of  the 
'beneficiaries  mentioned  in  the  trust  deed,  that  they  should  be  made  parties.  At 
the  hearing  it  was  ruled  by  the  presiding  jud^e,  that  it  was  not  necessary,  nor  at 
that  stage  of  the  proceedings  expedient,  to  join  them.  It  has  been  said  by  Lord 
Bedksdalb,  as  a  general  rule,  that  where  any  persons  are  made  trustees  for  the 
payment  of  debts  and  legacies  they  may  sustain  a  suit,  either  as  plaintiff  or  defend- 
ants, without  necessarily  bringing  before  the  court  the  creditors  or  legatees, 
which,  in  many  cases,  would  be  impossible.  Mitf.  Eq.  PI.  174;  Story's  Eq.  PI.  150. 
In  the  case  at  bar  the  trustees  had  every  interest  to  defend  the  claims  of  the  bene- 
ficiaries to  the  property  in  dispute,  and  had  done  so,  until  the  case  had  reached 
its  fiual  stage.  The  securities  were  in  their  possession,  and  the  beneficiaries,  who 
must  have,  most  of  them,  been  aware  of  the  controversy,  had  been  content  to  con- 
fide its  mana^ment  to  them.  It  was,  therefore,  properly  ruled,  in  the  discretion 
of  the  presiding  judge,  that  it  was  not  advisable  to  admit  them  as  parties. 
Ashion  V.  Atlantic  Bam;,  8  Allen,  217 ;  Stevenson  v.  Austin,  3  Mete.  474. 

At  the  supplemental  hearing  referred  to,  it  was  suggested  by  the  counsel  for  the 
beneficiaries  that  Bhodes,  or  his  assignees,  should  be  made  parties,  but  the  presid- 
ing jud^e  did  not  deem  that  question  before  him,  presumably  because  he  held 
that  which  was  before  him  was  only  the  application  referred  to  him  by  the  fuU 
court.  It  is  not  accompanied  by  any  application  on  behalf  of  either  Rhodes  or 
his  assignees.  That  they  are  fully  aware  of  the  pendency  of  litigation  is  not  to 
be  doubted,  as  Rhodes  was  himself  one  of  the  pnncipal  witnesses  at  the  hearing 
of  the  evidence  more  than  a  year  since.  It  is,  therefore,  a  question  whether  the 
court  shall  of  its  own  motion  decline  on  this  account  to  proceed  to  a  final  decree. 
The  matter  has  not  been  brought  to  our  attention  by  demurrer,  plea,  or  answer, 
which  is  the  mode  of  taking  advantage  of  such  defect  1  Dan.  Ch.  334;  Story's 
Eq.  PI.,  §  236.  Nor  is  any  formal  application  now  made  that  Rhodes  shall  be 
made  a  party  upon  any  ground  from  which  it  appears  that  the  defendant  wUl  sus- 
tain any  injury  if  he  is  not.  In  the  enterprise  of  building,  Rhodes  was  a  partner 
with  Nash,  the  business  being  conducted  and  the  contracts  made  in  the  name  of 
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Nash.  Such  ready  money  as  the  scheme  required  was  furnished  ahnost  wholly 
by  Rhodes,  and  the  profits  made  in  the  transaction  were  to  be  in  Rhodes'  con- 
trol, the  notes  given,  on  which  Nash  is  heavily  indebted,  were  on  the  contract 
made  by  him,  and  indorsed  by  Rhodes.  The  general  rule  that  all  parties  in- 
terested in  the  object  of  an  equity  suit  are  to  be  made  parties  is  well  settled.  I 
Dan.  Ch.  240,  489;  Ebm^  v.  Abbe,  16  Gray,  543.  It  would  certainly  have  been 
advisable  that  Rhodes  and  his  assignees  should  have  been  joined  in  this  suit, 
and  had  the  suggestion  been  earlier  made  the  court  might,  of  its  own  motion 
perhaps,  have  so  ordered.  But  when  it  has  been  postponed  until  after  the  final 
nearing  upon  the  merits,  and  even  after  the  first  hearing  in  this  appellate  court  if 
it  is  K>und  that  entire  justice  can  be  done  to  all  parties  now  before  the  court, 
and  without  prejudice  to  any  of  their  rights,  and  that  oonflictiiig  interests,  if 
there  be  any  between  Rhodes  and  Nash,  or  their  respective  creditors  or 
assignees,  may  hereafter  be  adjusted,  the  objection  should  not  now  prevail. 
Story's  Eq.  Pl^  §  237.  As  between  Nathaniel  Tucker  and  his  trustees  on  the  ohe 
hand,  and  Rhodes  and  his  assignees,  the  matter  may  here  be  finally  settled,  as 
Nash  alone,  even  if  acting  for  himself  and  Rhodes,  made  the  contract  with 
Tucker,  and  with  those  who  placed  improvements  upon  the  land.  If,  as  between 
Nash  and  Rhodes,  or  their  respective  assignees,  there  is  a  right  on  the  part  of 
Rhodes,  or  his  creditors,  that  the  amount  which  may  be  recovered  or  the  ad- 
vantage which  may  be  derived  under  the  decree,  should  be  availed  of  to  diminish 
the  amount  due  from  Rhodes  on  his  indorsement  of  Nash's  notes  or  to  yield  him 
or  his  creditors  any  other  benefit  that  may  be  hereafter  considered  in  a  proceed* 
ing  between  them  when  they  have  not  sought  to  interfere  in  this  suit,  the  fact 
that  such  a  right  may  exist  should  not  prevent  us  from  determiniDg  the  cause  as 
it  is  now  presented. 
Decree  afirmed. 


McEiM  V.  Blake. 

June  29,  1885. 

Tbusth  of  Trust  Fund — Acooukts  kbpt  bt — £y idbnos — Surbtibs — Sbcpritibs — Iktkbbst 

The  dealings  of  a  trustee  of  trust  funds  and  the  acts  done  by  him  in  the  performance 
of  his  duty  as  trustee  while  the  surety  remains  liable  on  his  bond,  are  admissible  in 
eyidence  against  the  surety  in  an  action  upon  the  bond. 

It  is  the  duty  of  a  trustee  to  keep  accounts  of  the  trust  estate,  and  the  accounts  kept 
by  him,  although  kept  in  a  firm  register  of  a  company  of  which  the  trustee  was  a  mem- 
ber, are  admissible  in  eyidence  as  acts  done  by  him  in  the  performance  of  bis  duties. 

Where  securities  forming  a  part  of  the  trust  estate  have  been  wrongfuUjr  sold  by  ibe 
trustee,  at  a  price  below  their  original  cost,  and  the  proceeds  conyertedoy  him,  his  sure- 
ties are^only  chargeable  with  the  value  of  the  bonds  at  the  time  of  their  unlawful  sale  and 
conyersion  in  the  absence  of  any  evidence  of  a  subsequent  increase  in  their  value. 

In  determining  the  amount  for  which  execution  should  issue  in  such  a  case,  interest 
should  be  computed  upon  the  amount  converted  by  the  trustee  from  the  date  it  is  found 
to  be  due  up  to  the  date  of  issuing  the  execution,  without  costs. 

Action  of  contract  against  the  executor  of  the  will  of  George  Baty  Blake,  upon 
s  probate  bond,  signed  by  him  as  surety.  The  case  was  referred  to  an  assessor 
to  determine  the  amount  of  damages,  and  exceptions  were  taken  by  both  plaintiff 
and  defendants,  to  the  report  of  the  assessor.  The  case  was  heard  by  a  single 
justice,  who  overruled  the  exceptions  of  both  parties,  and,  at  their  request, 
reported  the  case  for  the  consideration  of  the  full  court.  ' 

jBT.  G.  Parker  and  J.  C.  Davisj  for  plaintiff.    /.  2>.  BaH,  for  defendants. 

Morton,  C.  J.  This  is  an  action  against  the  executors  of  George  B.  Blake, 
upon  a  joint  and  several  bond,  signed  by  him  as  one  of  the  sureties  of  Howe,  the 
principal  obligor.  After  the  decision,  reported  in  132  Mass.  843,  the  case  was 
referred  to  an  asaessor  to  determine  the  amount,  for  which  execution  should  be 
awarded,  and  comes  before  us  upon  exceptions  by  both  parties  to  the  assessor. 
Most  of  the  defendants'  exceptions,  which  raise  any  questions  of  law,  relate  to  the 
admission  in  evidence  by  the  assessor  of  facts  and  statements,  made  by  the  prin^ 
cipal,  tending  to  show  defaults  by  him,  during  the  time' the  said  Blake  was  liable, 
.as  surety  upon  the  bond.     It  is  well  settled   that  the  dealings  of  the  trustee  with 
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the  trust  fund  and  the  acts  done  by  him  in  the  performance  of  his  duty  as  trustee, 
while  the  surety  remains  liable,  are  admissible  in  evidence  against  the  surety. 
WiMamsburgh  Ins,  Co.  v.  Frothingham,  122  Mass.  891;  Ghoatev,  Arringioa^  116 
id.  552;  Bank  of  Brighton  v.  Smith,  12  Allen,  248.  All  the  evidence  admitted 
by  the  assessors  falls  within  this  rule.  It  was  the  duty  of  the  trustee  to  keep 
accounts  of  the  trust  estate,  and  the  accounts  kept  by  him,  upon  the  ledger  of  J. 
M.  Howe  &  Co.,  being  the  only  accounts  kept  by  him  during  the  time  they  cover, 
were  properly  admitted,  as  acts  done  by  him  in  the  performance  of  his  duty. 
The  account,  in  the  form  of  a  probate  account,  and  the  semi-annual  accounts, 
rendered  by  Howe  to  the  cestui  que  trust,  with  the  explanatory  letters  in  regard  to 
them,  were  competent  evidence.  The  defendant  contends  that  these  accounts  are 
not  competent  because  it  is  shown  and  found  by  the  assessor  that  they  were  falsi- 
fied, ana  that  the  trustee  had  disposed  of  the  property  with  which  such  accounts 
charge  him.  But  this  does  not  render  them  inadmissible.  They  tend  to  show 
that  ne  had,  at  some  time,  in  his  hands,  such  property  as  a  part  of  the  trust  estate, 
and  that  the  conversion  to  his  own  use  was  fraudulent.  All  the  acts  of  the 
trustee,  which  the  assessor  admitted  in  evidence  against  the  surety,  were  acts  in 
the  performance  of  his  office  of  trustee,  done  while  the  surety  remained  liable, 
upon  the  bond,  and  we  are  of  opinion  that  the  defendants'  exceptions  to  such 
ruling  were  property  overruled  by  the  presiding  justice  who  heard  the  case. 

The  fifth  exception  of  the  defendants  is  to  the  admission  of  testimony  of  Wil- 
liam 8.  Howe,  that  he  deposited  the  amount  of  $4,000,  the  proceeds  of  Michigan 
Central  bonds,  in  the  bank  to  the  account  of  James  Murray,  Howe  &  Co.  The 
testimony  is  not  open  to  the  objection  that  it  attempts  to  control  written  by  parol 
testimony.  The  witness  testified  to  an  act  of  deposit  performed  by  himself, 
within  his  knowledge,  and  it  would  be  admissible  if  the  books  of  the  bank  con- 
tradicted him. 

The  defendants  contend  that  the  assessor  could  not  lawfully  charge  him  with 
the  sum  of  $214.71,  being  a  part  of  the  balance  found  by  him  to  be  due.  This 
sum  was  a  part  of  the  income  received  by  the  trustee  which  has  not  been  paid 
over  to  the  beneficiaries,  but  which  he,  in  fact,  applied  to  make  up  a  deficiency 
in  the  investment  of  capital,  and  which  has  thus  been  added  to  the  principal. 
But  this  was  money  which  the  trustee  received  as  a  part  of  the  trust  fund  under 
the  will,  which  he  has  not  paid  either  to  the  cestui  que  trust,  or  to  his  successors, 
and  he  and  his  sureties  are  responsible  for  it,  wliether  he  treats  it  in  his  accounts 
as  capital  or  as  income  not  distributed. 

All  the  other  exceptions  of  the  defendants  are  exceptions  to  findings  of  the 
assessor  upon  matters  of  fact,  and  are  not  to  be  set  aside  unless  clearly  errone- 
ous. Paddock  V.  Commercial  Iwturance  Company^  104  Mass.  521.  It  would  serve 
no  useful  purpose  to  discuss  the  evidence  upon  the  various  questions  of  fact 
passed  upon  by  the  assessor.  Upon  a  careful  revision  of  the  testimony,  his  con- 
clusions do  not  seem  to  be  erroneous,  but  his  findings  are  established  by  a  fair 
preponderance  of  the  testimony.  It  follows  that  the  exceptions  of  the  defendants 
to  tne  report  of  the  assessor  were  properly  overruled. 

The  only  exception  of  the  plaintiff  upon  which  he  now  insists  is  an  exception, 
to  the  finding  of  the  assessor  in  regard  to  the  $5,000  Hartford  city  bond,  and  the 
$4,000  Louis  city  bond,  which  were  sold  by  the  trustee  at  a  price  less  jthan  their 
original  cost  and  the  proceeds  fraudulently  appropriated  by  him.  The  plaintifif 
contended  that  the  trustee  and  his  sureties  should  be  charged  with  the  original 
cost  of  the  bonds,  but  the  assessor  found  that  they  were  chargeable  with  the  value 
of  bonds  at  the  time  of  their  unlawful  sale  and  conversion.  There  is  no  evidence 
of  an  increase  in  the  value  of  the  bonds,  and  there  is  nothing  to  show  that  the 
rule  adopted  by  the  assessor  does  not  furnish  a  complete  indemnity  to  the  trust 
estate.     The  plaintiflf's  exceptions  are,  therefore,  properly  overruled. 

At  the  hearing  ^before  this  court,  a  question  arose  as  to  the  proper  mode  of 
computing  interest  in  determining  the  amount  for  which  execution  should  issue. 
The  plaintiff  contended  that  interest  upon  the  principal  found  by  the  assessor  to 
be  due  should  be  computed  to  the  date  of  judgment,  and  the  amount  then  due 
thus  ascertained,  and  that  interest  upon  that  amount  should  be  computed  to  the 
day  of  issuing  execution.     This  would  be  allowing  interest  upon  interest,  con- 
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trary  to  the  general  rule  in  this  Commonwealth,  and  we  are  of  opinion  that  the 
presiding  justice  rightly  ruled  that  interest  on  the  amount,  converted  by .  the 
trustee,  should  be  computed  from  the  day  the  assessor  found  it  to  be  due  up  to 
the  day  of  issuing  the  execution,  without  costs. 
Execution  to  issue  accordingly. 


COSTELLO  V,    CrOWBLL. 
June  29,  1885. 

FoBOBRY  —  Etidbnob  —  Handweitino  —  Corpus  Dblicti. 

When  writioff  is  offered  as  a  standard  of  comparison,  it  is  for  the  presiding  jndffe  to  . 
determine  whether  it  is  shown  by  olear  testimony  that  it  is  the  genuine  handwriting  of  the 
party  sought  to  be  charged,  and  unless  his  finding  is  founded  upon  error  of  law,  or  upon 
evidence  which  is  as  matter  of  law  insufficient  to  justify  the  nnding,  this  court  will  not 
reverse  it  upon  exceptions. 

Defendant  asked  a  witness  whether  he  knew  of  Dlaintiff*8  making  imitations  of  notes 
by  tracing,  and  had  informed  him  how  it  could  be  aone.  The  evidence  was  objected  to, 
and  defendant  stated  it  was  offered,  not  for  the  purpose  of  proving  a  distinct  offense,  but 
as  showing  the  plaintiff  had  the  skill  and  ability  to  forge  the  note  m  suit. 

ffeldt  that  the  evidence  was  properly  excluded. 

Where  a  person  is  accused  of  a  crime,  it  is  not  competent  to  show  as  evidence  of  the 
carpus  delicti  that  he  has  committed  similar  offenses,  or  that  he  is  of  bad  character,  or 
that  he  has  the  capacity  and  means  of  committing  the  crime. 

Memoranda,  made  in  a  diary  kept  by  defendant's  intestate,  are  not  admissible  in  evidence. 

Contract  upon  a  promissory  note,  signed  by  Thomas  Corey,  of  whose  estate  the 
defendant  was  administrator.  At  the  trial  in  the  superior  court,  the  jury  found 
for  the  plaintiff,  and  the  defendant  alleged  exceptions  to  rulings  of  the  presiding 
justice  as  to  the  admission  or  rejection  of  certain  evidence. 

H.  E.  Swasey  and  G.  R.  Swasey,  for  plaintiff.  J,  G,  Abbott  and  B.  D,  Smithy 
for  defendant. 

Morton,  C.  J.  This  is  an  action  of  contract  upon  a  promissory  note,  the 
defense  being  that  it  was  forged. 

1.  When  any  writing  is  offered  as  a  standard  of  comparison,  it  is  for  thi  pre- 
sidmg  judge  to  determine  whether  it  is  shown,  by  clear  testimony,  that  it  is  the 
genuine  handwriting  of  the  party  sought  to  be  charged.  Unless  his  finding  is 
founded  upon  error  of  law,  or  upon  evidence,  which  is,  as  matter  of  law,  insufficient 
to  justify  the  finding,  this  court  will  not  reverse  it  upon  exceptions.  Comm,  v.  Coe^ 
115  Mass.  481;  Costello  v.  Groweil,  133  id.  352.  We  are  of  opinion  that  the  evi- 
dence in  this  case  was  sufficient  to  prove  the  genuineness  of  the  signatures  of  the 
defendant,  which  were  offered  as  standards,  and  that  the  presiding  justice  might 
properly  admit  them  as  standards. 

2.  The  defendant  asked  a  witness  whether  he  knew  any  thing  about  the  plaintiff's 
making  imitations  of  notes  by  tracing,  whether  the  plaintiff  had  told  him  any  thing 
about  making  such  imitations,  and  whether  the'plaintiff  showed  him  how  he  would 
make  such  imitations  by  means  of  a  lamp  and  table.  The  defendant  disclaimed 
any  intention  of  proving  a  distinct  offense,  but  offered  the  evidence  as  showing 
that  the  plaintiff  had  the  capacity,  skill  and  appliances  which  would  enable  him 
to  forge  the  note  in  suit.  We  are  of  opinion  that  the  court  rightly  rejected  this 
evidence. 

In  cases  where  a  person  is  accused  of  a  crime,  it  is  not  competent  to  show,  as  evi- 
dence of  the  corpus  delicti^  that  he  has  committed  similar  offenses,  or  that  he  is  of 
bad  character,  or  that  he  has  the  capacity  and  the  means  of  committing  the  crime. 
The  argument  in  favor  of  admitting  such  evidence  is  plausible.  It  might  aid  the 
jury,  if  they  could  know  the  character  of  the  defendant,  whether  he  is  a  man 
morally  and  physically  able  and  liable  to  commit  the  offense;  but  the  law  ex- 
cludes such  evidence  upon  ground  of  public  policy,  to  prevent  the  multiplication 
of  issues  in  a  case,  and  to  protect  a  party  from  the  injustice  of  being  called,  upon 
without  notice,  to  explain  >he  acts  of  his  life,  not  shown  to  be  committed  with  the 
offense  with  which  he  is  charged. 

There  are  many  cases  where  the  fact  that  a  defendant  has  the  means  of  commit- 
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ting  a  crime  has  been  admitted  in  evidence  against  him,  but  it  will  be  found  that 
in  such  cases  the  evidence  is  not  admitted  as  proof  of  the  corpus  delicti^  but  for 
the  purpose  of  showing  a  guilty  intent,  or  knowledge^  on  the  part  of  the  defend- 
ant, or  of  identifying  him  as  the  person  who  committed  the  offense.  Comm.  v. 
SU/ne,  4  Mete.  43;   Comtn.  v.  B^elow,  8  id.  235. 

In  the  case  at  bar,  the  question  whether  the  plaintiff  forged  the  note  in  suit  is 
not  in  issue.  The  sole  issue  is,  whether  the  note  was  forged ;  if  it  was,  it  is  im- 
material by  whom  it  was  forged.  The  evidence  was  offered  to  prove  the  forgery, 
the  carpus  delicti;  and  for  this  purpose,  we  think,  it  was  inadmissible.  Hdling- 
ham  V.  Head,  4  0.  B.  (N.  8.)  388;  GHjffUs  v.  Payruf,  11  Ad.  &  El.  131;  StaU  v. 
CorUn,  56  N.  Y.  363;  StaU  v.  BopMns,  50  Vt.  316;  Dodge  v.  HasikeU,  69  Me.  429; 
Comm.  V.  Jackson,  138  Mass.  16. 

3.  The  court  rightly  excluded  the  entries  made  by  Corey,  during  his  life-time, 
in  the  diary  kept  by  him.  This  was  not  an  account-book,  but  a  mere  memoran- 
dum-book, and  has  no  weight  beyond  any  memorandum  in  writing,  made  by  him. 
The  case  of  Watts  v.  Eoward,  7  Mete.  478,  is  decisive  against  its  competency. 

Exceptions  overruled. 


MOBSB  t;.  CiTT  OF  WORCBSTEB. 

June  29,  1885. 

NnxsANOK  —  Sbwbb  —  Duty  of  City  rw  Constructino. 

When  the  legislature  authorizes  a  city  or  town  to  construct  sewers,  or  to  use  a  natural 
stream  as  a  sewer,  it  is  not  to  be  assumed  that  it  intends  that  it  may  be  done  in  such  a 
way  as  to  create  a  nuisance,  unless  this  is  the  necessary  result  of  the  powers  granted ; 
and  if  it  is  practicable  to  do  the  work  authorized  without  creatins  a  nuisance,  it  is  to  be 
presumed  tnat  the  legislature  intended  it  should  be  done  so.  Tnis,  however,  does  not 
imply  the  duty  of  the  city  to  adopt  an  extensive  system  of  purification  independent  of 
the  construction  of  the  sewers,  or  require  the  taking  of  large  tracts  of  land  not  authorized 
by  statute  for  that  purpose. 

Bill  in  equity  praying  that  the  defendant  may  be  required  to  abate  a  nuisance, 
caused  by  the  emptying  its  sewers  into  Mill  brook  and  adopt  reasonable  and 
propfr  precautions  and  methods  for  the  purification  of  the  waters  dischargred 
from  Mill  brook  into  Blackstone  river.  The  defendant  demurred  to  the  bill. 
The  case  was  heard  by  a  single  justice  and  reserved  for  the  consideration  of  the 
full  court  upon  the  bUl  and  demurrer. 

B,  M,  Morse^  Jr.,  and  J,  Bophins,  for  plaintiflL  E.  R  Boar  and  F,  P.  Oouiding^ 
for  defendant. 

MoBTON,  0.  J.  The  statute  of  1867,  chapter  106,  authorized  the  city  of  Wor- 
cester to  fix  the  boundaries  of  several  brooks,  named  therein,  one  of  which  is 
Mill  brook,  an  actual  stream,  emptying  into  the  Blackstone  river,  and  to  alter, 
change,  widen,  straighten  and  deepen  the  channels  of  said  brooks  and  remove 
obstructions  therefrom,  and  to  use  and  appropriate  such  brooks,  cover  them, 
frame  and  inclose  them,  in  retaining  walls,  so  far  as  they  shall  adiudge  necessary 
for  purposes  of  sewerage,  drainage  and  the  public  health.  The  bill  alleges  that 
the  city,  acting  under  this  statute,  has  changed,  widened  and  deepened  the  chan- 
nel of  Mill  brook  and  now  uses  it  for  the  purpose  of  the  sewerage  and  drainage 
of  the  city,  having  constructed  a  great  number  of  sewers  and  drains  emptying 
into  it;  that  the  whole  sewage  of  the  city  is  discharged  into  it  and  through  it  into 
the  Blackstone  river;  that  a  nuisance  is  thereby  created,  by  which  the  plain tifif, 
who  is  the  owner  of  a  mill-site  on  the  Blackstone  river,  is  greatly  injured;  that 
the  city  could  and  should  have  so  constructed  said  sewers  and  drains,  and  should 
have  so  properly  purified  the  sewage  passing  through  them,  as  not  to  create  a 
nuisance ;  and  that  it  "  carelessly,  negligently  and  unnecessarily  so  constructed 
said  sewers  and  drains,  and  carelessly,  negligently  and  unnecessarily  so  destroyed 
the  waters  therefrom  and  so  negligently  omitted  to  take  reasonable  and  proper 
precautions  and  methods  in  the  construction  of  said  sewers  and  drains,  ana  puri- 
fication of  said  waters  "  that  the  nuisance  complained  of  is  created. 

The  defendant  demurs  to  the  bill  and,  therefore,  for  the  purposes  of  this  hear* 
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ing,  we  must  take  all  the  facts  alleged  to  be  true.  The  question  of  the  rights 
and  duties  of  the  city  in  the  use  of  Mill  brook  as  a  sewer  has  been  before  this 
court  in  several  previous  cases.  Merrijield  v.  Worcester ^  110  Mass.  216;  Washburn 
and  Moen  Manufacturing  Co,  v.  Worcester^  116  id.  458. 

When  the  legislature  authorized  a  city  or  town  to  construct  sewers,  or  to  use  a 
natural  stream  as  a  sewer,  it  is  not  to  be  assumed  that  it  intends  to  authorize  the 
city  or  town  so  to  construct  its  sewers,  or  so  to  use  the  stream,  as  to  create  a 
nuisance,  unless  this  is  the  necessary  result  of  the  powers  granted.  On  the  con- 
trary, if  it  is  practicable  to  do  the  work  authorized  without  creating  a  nuisance, 
it  is  to  be  presumed  that  the  legislature  intended  that  it  should  be  so  done.  This 
principle  has  been  recognized  and  applied  in  many  cases.  HaskeU  v.  New  Bedford^ 
108  Mass.  208;  Brayton  v.  FaU  River,  118  id.  218;  Boston  BoUijig  Mills  y,  Cam- 
bridge, 117  id.  396;  Staintonv.  Metropolitan  Board  of  Works,  23  Beav.  225;  Mersey 
Docks  Trustees  v.  Qibbs,  L.  R.,  1  H.  of  L.  93;  Atty.-Gen.  v.  Cohiey  Raich  Lunatic 
Asylum,  L.  R.,  4  Ch.  147;  Atty.-Gen.  v,  Leeds  Corporation,  L.  R.,  5  Ch.  583. 

The  English  cases  we  have  cited  were  decided  under  statutes  differing  from 
ours,  but  they  are  instructive  for  their  statements  and  discussions  of  the  general 
principles  applying  in  such  cases,  irrespective  of  the  particular  provisions  of  their 
statutes.  In  the  case  at  bar,  the  legislature  authorized  the  city  of  Worcester  to 
use  Mill  brook  as  a  sewer;  by  necessary  implication  the  statute  authorized  it  to 
empty  its  sewage  into  Blackstone  river,  but  we  cannot  presume  that  it  was  the 
intention  of  the  legislature  to  exempt  the  city  from  the  obligation  to  use  due 
care  in  the  construction  and  management  of  its  works,  so  as  not  to  cause  any  un- 
necessary, injurious  consequences  to  the  rights  of  others.  If  it  is  practicable  to 
use  any  methods  of  constructing  the  sewer,  and.  as  a  part  of  the  construction,  of 
purifying  the  sewer  at  its  mouth,  at  an  expense  which  is  reasonable,  having 
regard  to  the  nature  of  the  work  and  the  magnitude,  and  importance  of  the 
interests  involved,  it  is  the  duty  of  the  city  to  adopt  such  methods.  The  bill 
alleges  negligence  in  constructing  the  sewer  and  in  failing  to  use  reasonable 
caution  to  purify  the  sewage.  Negligence  in  this,  as  in  most  other  cases,  is  largely 
a  question  of  degree.  If  the  plaintiff  shows  that  in  constructing  the  sewer,  or  in 
adapting  the  brook  to  its  use  as  a  sewer,  the  defendant  did  the  work  in  an-  im- 
proper manner,  his  bill  can  be  maintained.  So,  if  he  proves  that  the  defendant, 
m  constructing  the  sewer,  could  have  adopted,  at  an  expense,  which  is  reason- 
able, a  system  of  cess-pools,  or  some  other  methods  of  purification,  at  the  mouth 
of  the  brook,  it  may  be  that  his  bill  can  be  maintained.  We  cannot  say,  in 
advance,  that  some  such  methods  may  not  be  practicable  and  within  the  duty  of  the 
defendant,  to  use  reasonable  precautions,  in  doing  the  work  authorized  by  the 
statute,  to  prevent  a  nuisance.  The  allegations  of  thabill  are  so  broad,  that  the 
demurrer  cannot  be  sustained.  The  question  whether,  upon  the  existing  facts  and 
conditions,  the  defendant  has  been  guilty  of  any  negligence  cannot  be  deter- 
mined until  such  facts  are  developed  by  the  evidence  at  the  hearing.  This  is  all 
that  is  necessary  for  the  decision  of  this  case. 

But  to  prevent  misunderstanding  we  add,  that,  if  the  only  mode  of  preventing 
the  pollution  of  the  river  is  found  to  be  by  the  adoption  of  an  extensive  system 
of  purification,  independent  of  the  construction  of  the  sewer,  requiring  the  taking 
of  large  tracts  of  land,  we  must  not  be  understood  as  implying  that  it  is  within 
the  duty  or  the  power  of  the  defendant  to  do  this.  The  power  to  convert  the 
brook  into  a  sewer  carries,  by  implication,  the  power  to  expend  money  for  any 
plan  of  work,  which  is  an  incident,  or  part  of  the  main  work,  authorized  by  the 
statute,  but  it  would  seem  that  the  statute  does  not  give  the  defendant  power  to 
take  lands  or  expend  money  for  an  independent  system  of  sewage  purification. 
If  such  system  is  rendered  necessary  by  the  construction  of  the  sewer,  the  remedy 
must  be  sought  from  the  legislature,  which  can  best  adjust  and  settle  the  con- 
flicting rights  and  interests  of  the  public  and  the  riparian  owners  upon  the  river. 
Tlie  bill  further  alleges,  as  an  independent  ground  of  relief,  that  the  defendant 
has,  within  six  years  past,  changed  the  outlet  or  mouth  of  Mill  river,  so  that  it 
empties  into  the  river  at  a  point  much  nearer  the  plaintiff's  mill  than  the  original 
mouth  was.  We  are  of  opinion  that  this  was  within  the  power  given  by  the 
statute  to  alter  and  change  the  channels  of  the  brooks.    This  power  embraced  the 
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whole  brook  and  gave  the  right  to  make  a  change  in  its  mouth,  as  well  as  in  any 
other  part  of  the  brook.    Woodward  v.  Worcestsr^  121  Mass.  245.     There  are  no 
allegations  to  show  that  the  city,  before  doing  this,  had  exhausted  its  powers  under 
the  statute,  or  that  for  any  reason  the  act  was  illegal. 
Demurrer  overruled. 


Phelps  t>.  Sullivah. 

June  29,  1885. 

MOBTOAGB  —  AsSIQiniBNT  —  AQBNT  —  PAROL  AUTHORITT. 

Authority  to  deliver  a  deed  or  other  specialty  may  be  hj  parol. 

Where  the  name  of  a  grantee  is  filled  m  by  an  agent  acting  under  the  parol  authoriW  of 
his  principal,  and  there  is  nothing  in  the  papers  to  disclose  that  fact,  ana  the  party  ta£in|r 
an  assignment  of  the  instrument  does  not  know  that  the  party  from  whom  he  received  it 
acted  as  agent,  except  for  the  purpose  of  delivering  the  assignment,  the  transaction  is  not 
invalid  beciEiuse  the  agent's  authority  was  not  under  seal. 

Writ  of  entry  to  foreclose  a  mortgage.  Demandant  claimed  under  a  mortgage, 
purporting  to  have  been  given  by  James  Sullivan  to  Nathan  P.  Pratt,  which 
mortgage  the  tenant  alleged  James  Sullivan  never  gave.  At  the  trial  in  the  supe- 
rior court,  the  tenant  asked  the  court  to  rule  that  upon  the  evidence  the  defend- 
ant could  not  maintain  his  action.  The  court  so  ruled  and  ordered  judgment  for 
the  tenant  and  the  demandant  alleged  exceptions. 

O.  H,  Stevens,  for  demandant.     8.  Bancroft,  for  tenant. 

MoBTON,  C.  J.  The  demandant  claims  under  a  mortgage  from  Sullivan  to 
Nathan  P.  Pratt  and  an  assignment  thereof  by  said  Pratt  It  ap^ared,  at  the 
trial,  that  said  Pratt  executed  and  acknowledged  the  assignment,  in  blank  and 
orally  authorized  his  son,  when  he  could  find  a  person  to  purchase  the  mortgage, 
to  write  in  the  name  of  such  person,  as  the  grantee,  and  to  deliver  the  assign- 
ment. The  son  negotiated  the  mortgage  to  one  Simouds,  filed  in  his  name  as 
grantee,  and  then  delivered  to  him  the  assignment.  He  afterward  reported  what 
he  had  done  to  Nathan  P.  Pratt,  who  replied,  **  it  is  all  right."  The  only  question 
presented  by  the  bill  of  exceptions  is,  whether  upon  these  facts  there  was  a  valid 
assignment  to  Simonds.  The  tenant  contends  that  the  assignment  was  invalid, 
relying  upon  the  rule  of  the  common  law,  that  an  authority  to  an  agent  to  exe- 
cute a  deed  or  specialty  must  be  under  seal.  But  we  do  not  think  the  case  is  gov- 
erned by  this  rule.  Where  a  deed  purports  to  be  executed  by  an  agent,  or  where 
the  person,  with  whom  an  agent,  is  dealing,  knows  that  he  is  acting  as  agent, 
it  may  be  that  such  person  must  see  to  it,  at  his  own  peril,  that  the  agent 
has  legal  uutliority.  But,  in  this  case,  the  assignment  did  not  disclose  and 
Simonds  did  not  know  that  the  son  was  acting  as  agent,  in  any  respect,  ex- 
cept to  deliver  the  assignment.  It  is  settled  that  an  authority  to  deliver  a 
deed  or  other  specialty  may  be  by  parol.  Parker  v.  Hillj  8  Mete.  447.  A 
deed  takes  effect  from  its  delivery  and  it  may  well  be  held,  that  the  authority 
to  deliver,  which  may  be  oral,  is  an  authority  to  deliver  the  deed  in  the  condi- 
tion in  which  it  is  when  delivered,  if  tliere  are  no  circumstances  of  suspicion  to 
put  the  grantee  on  inquiry.  When  a  grantor  signs  and  seals  a  deed,  leaving  un- 
filled blanks  and  gives  it  to  an  agent,  with  authority  to  fill  the  blanks  and  deliver 
it,  if  the  agent  fills  the  blanks  as  authorized,  and  delivers  it  to  an  innocent 
grantee  without  knowledge,  we  think  the  grantor  is  estopped  from  denying  that 
the  deed,  as  delivered,  was  his  deed.  Otherwise  he  may,  by  his  voluntary  act,  ena- 
ble his  a^ent  to  commit  a  fraud  upon  an  innocent  party.  To  hold  that  such  deeds 
are  invahd,  because  the  authority  to  fill  the  blanks  is  not  under  seal,  would  tend 
to  unsettle  titles  and  would  be  mischievous  in  its  results.  It  would  be  very 
dangerous  to  allow  titles  to  be  defeated  by  parol  proof,  that  a  deed,  without  sus- 

Eicion  on  its  face,  duly  signed  and  sealed  by  the  grantor,  which  he  authorized  to 
e  delivered,  was,  in  fact,  written  in  some  part  after  he  executed  it  by  an  agent 
having  only  oral  authority.  We  think  a  person  taking  such  a  deed  in  good  faith 
has  a  right  to  rely  upon  it,  and  that  the  grantor  cannot  be  permitted  to  aver 
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that  it  is  not  his  deed.  Whits  v.  DuggaUy*  ante;  the  cases  of  Bums  v.  Lynde,  6 
Allen,  805,  and  Basford  v.  Pearson,  9  id.  387,  are  distinguishable  from  this  case. 
Upon  the  facts  presented  in  the  bill  of  exceptions,  we  are  of  opinion  that  the 
assignment  to  Simonds  was  valid,  and,  therefore,  that  the  ruling  ordering  judg- 
ment for  the  tenant  was  erroneous. 
Exception  sustained. 


SUPREME  COURT  OF  RHODE  ISLAND'. 


State  ©.  Hoxsib. 

Apnl  4,  1885. 

Criminal  Law  —  Liquors  — Jdbor  Contribotbd  Monbt  to  Pbosbcittb. 

At  the  trial  of  one  indicted  for  keeping  a  liqaor  nuisance  the  presiding  justice  commits 
no  error  in  refusing  to  allow  a  juror  to  be  asked  on  his  voir  dire  whether  he  has  contribu- 
ted monej  for  the  prosecution  of  persons  generally  who  are  charged  with  keeping  such 
nuisances. 

Tbial  —  Charob  of  Goubt —  DBrBNDANT  Must  Produgb  Licbnsb. 

On  such  a  trial  a  request  to  charge  the  jurj  '*  that  the  sale  of  intoxicating  liquor  on 
divers  occasions  at  a  place  or  tenement  is  not  conclusive  evidence  that  the  sale  was  illegal 
unless  the  State  prove  that  the  defendant  at  the  time  of  said  sales  had  no  license/'  was 
rightly  refused.  The  guilt  of  the  defendant  is  to  be  established  not  conclusively  but  be- 
vond  a  reasonable  doubt.  A  statute  makes  the  keeping  for  sale  evidence  that  the  sale  or 
keeping  is  illegal,  and  it  is  for  the  defendant  to  produce  his  license. 

Tbial — Chabob  of  Court. 

On  such  trial  a  request  to  charge  the  jury  '*  that  the  notorious  character  of  the  defend- 
ant's premises  or  the  notoriouslv  bad  or  mtemperate  character  of  persons  visiting  the 


ft°<i 
misleading.  "  ~  "  ' 

Witnesses  —  Crbdibilitt —  "Spotter"  not  Accomplice. 

The  credibility  of  witnesses  is  a  question  for  the  jury,  and  a  "spotter"  or  informer  is 
not  in  contemplation  of  law  an  accomplice. 
NuiSANCB  —  All  W  ho  Assist  Guiltt. 

Two  persons  may  be  convicted  for  maintaining  the  same  nuisance  if  both  take  part  in 
the  maintenance,  though  one  be  merelv  an  assistant  of  the  other. 

A  place  may  be  a  liquor  nuisance  if  lic^uor  selling  is  carried  on  as  an  incidental  or  subdi*- 
dinate  purpose  of  the  place,  not  as  a  main  purpose.  ^ 

Exceptions  to  the  court  of  common  pleas. 

Benjamin  M,    Bosworthy   assistant  attorney-general,    for  plaintiff.      Crafts   & 
Tillinghasty  for  defendants. 
DcRPKE,  C.  J.     This  case  comes  up  on  exceptions  from  the  court  of  common 

Sleas.     It  is  an  indictment  for  nuisance  under  Pub.  Stat.  R.  I.,  chap.  80.     The  in- 
ictment  was  found  and  tried  at  the  May  term,  1884. 

The  first  exception  is  for  the  refusal  of  the  court  below  to  allow  the  defendants 
to  ask  one  of  the  jurors,  called  to  sit  in  the  trial,  on  his  'coir  dire^  *•  whether  he 
had  contributed  money  for  the  purpose  of  prosecuting  persons  charged  with  keep- 
ing liquor  nuisances  and  having  them  bound  over  to  the  court  of  common  pleas 
for  indictment  at  said  May  term."  The  contention  is  that  the  juror  was  open  to 
challenge  if  he  had  so  contributed.  It  will  be  noticed  that  the  question  was  not 
whether  the  juror  had  contributed  money  for  the  purpose  of  havmg  the  defend- 
ants prosecuted  and  bound  over;  the  record  does  not  show  in  fact  that  the  de- 
fendants had  been  bound  over;  but  whether  the  juror  had  contributed  for  the 
prosecution  of  persons  generally  who  were  charged  with  keeping  nuisances.  If 
the  question  had  been  allowed  and  had  been  answered  aflBrmatively  the  answer 
would  show,  not  any  personal  hostility  to  the  defendants,  but  only  that  the  juror 
was  an  earnest  temperance  man,  who  had  demonstrated  his  zeal  in  the  cause  by 
giving  of  his  means  to  aid  in  the  enforcement  of  the  law  against  the  illegal  sale 


*  This  case  was  sent  for  publication  on  August  22. 
Vol.  I.  — 56. 
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of  intoxicating  liquors.  The  fact  that  he  had  given  money  would  not  affect  him 
with  any  pecuniary  interest  in  the  conviction  of  the  defendants.  We  do  not  see, 
therefore,  haw  he  could  be  challenged  off  the  jury  unless  every  strong  temperance 
man  is  liable  to  be  challenged  off  simply  because  he  is  a  strong  temperance  man, 
anxious  to  have  the  law  enforced.  In  Commonwealth  v.  O'Neil,  6  Gray,  343,  it 
was  held  that  members  of  an  association  for  the  prosecution  of  a  certain  class  of 
offenses,  who  had  subscribed  to  the  funds  of  the  association,  were  not  incompe- 
tent to  sit  as  jurors  on  the  trial  of  a  prosecution  of  an  offense  of  that  class  com- 
menced by  the  agent  of  the  association  and  carried  on  at  its  expense,  inasmuch  as 
it  did  not  appear  but  that  they  had  paid  their  subscription  before  the  prosecution 
was  commenced,  though  the  court  remarked  that  it  might  have  been  well  if  tlie 
presiding  judge  had  in  his  discretion  excused  the  jurors.  The  case  is  much 
stronger  than  the  case  made  here.  And  to  the  same  or  like  effect,  see  State  v. 
Wilsoii,  8  Iowa,  407;  M(i»ick  v.  People,  40  HI.  268;  Boyle  v,  PeapU,  4  Col.  176; 
Comm^onwedUh  v.  Thrasher,  11  Q-ray,  55;  Thomp.  &  Mer.  on  Juries,  §  181.  The 
first  exception  must  be  overruled. 

The  other  exceptions  are  for  refusals  by  the  presiding  judge  to  give  certain 
instructions  to  the  jury  as  requested  by  the  defendants.  We  do  not  think  the 
court  is  bound,  even  when  instructions  requested  are  proper,  to  give  them  in  the 
language  of  the  requests ;  for  the  language,  though  perfectly  correct,  may  be  such 
that  a  jury  would  not  readily  understand  it.  One  of  the  instructions  requested 
and  refused  was  ^  ^  that  the  sale  of  intoxicating  liquor  on  divers  occasions  at  a 

Slace  or  tenement  is  not  conclusive  evidence  that  the  sale  was  illegal,  unless  the 
tate  prove  that  the  defendants  at  the  time  of  said  sales  had  no  license.'* 
The  language  implies  that  it  was  necessary  for  the  State,  for  the  purpose  of  con- 
victing the  defendants,  to  establish  their  guilt  conclusively  and  not  simply  beyond  a 
reasonable  doubt.  We  think,  therefore,  that  the  instruction  was  rightly  refused. 
The  statute  —  Pub.  Stat.  R.  I.,  chap.  80,  §  3  —  provides  that  **  evidence  of  the 
sale  or  keeping  of  intoxicating  liquors  for  sale  in  any  building,  place  or  tenement, 
shall  be  evidence  that  the  sale  or  keeping  is  illegal,*'  and  we  see  no  reason  why 
a  jury  might  not  be  satisfied  beyond  a  reasonable  doubt  by  the  mere  proof  of  the 
sale  that  the  sale  was  illegal,  since  it  would  be  unnatural,  not  to  say  unreasonable, 
for  the  accused,  if  he  had  a  license,  not  to  produce  it.  And  see  State  v.  Higgin»y 
13  R.  I.  330;  State  v.  MeUor,  id.  666. 

The  bill  of  exceptions  sets  forth  that  at  the  trial,  testimony  was  introduced  by 
the  State  going  to  show  that  during  the  time  covered  by  the  indictment,  intem- 
perate persons  were  in  the  habit  of  resorting  to  the  shop  complained  of,  and  that 
the  implements  and  appurtenances  which  are  usual  in  a  gro^-shop  or  tippling- 
shop  were  there.  The  defendants  requested  the  presiding  judge  to  charge  the 
jury  that  **the  notorious  charaiiter  of  the  defendants' premises,  or  the  notori- 
ously bad  or  intemperate  character  of  the  persons  visiting  the  same,  or  the  keep- 
ing of  the  implements  or  appurtenances  usually  appertaining  to  grog-shops,  tip- 
phng-shops  and  places  where  intoxicating  liquors  are  sold,  is  not  prima/ftcie  evi- 
dence that  such  premises  are  nuisances. "  The  judge  refused  on  the  ground  that 
tlie  request  was  in^plicable,  and  did  instruct  the  jury  that  they  must  be  sat- 
isfied of  the  truth  of  the  charge.  The  statute  makes  the  matters  mentioned  in 
the  request  evidence  of  a  nuisance,,  but  not  prima  facie  evidence.  The  objection 
to  the  request  is  that  it  is  ambiguous.  The  defendants  may  have  meant  simply 
that  the  jury  was  not  necessarily  obliged,  in  the  absence  of  counter  evidence,  to 
find  the  defendants  guilty  on  such  evidence.  The  request,  so  understood,  would 
be  proper  enough,  for  unquestionably  the  jury  ought  to  be  satisfied  of  the  guilt 
of  the  defendants  beyond  a  reasonable  doubt  before  returning  a  verdict  against 
them.  The  request,  however,  may  have  been  intended  to  have,  or  if  given,  might 
have  been  understood  by  the  jury  as  having  another  meaning,  namely,  that  proof 
of  the  matters  mentioned  would  not  be  sufficient  to  throw  upon  the  defendants 
the  burden  of  defending  themselves,  or  to  warrant  a  conviction,  even  though  the 
jury  were  satisfied  by  said  matters  beyond  a  reasonable  doubt  that  the  defendants 
were  guilty  as  charged.  The  request,  so  understood,  would  be  repugnant  to  the 
statute,  and  therefore  the  judge  rightly  refused  to  give  it,  leaving  it  to  the  jury 
to  say  on  all  the  testimony,  whether  they  were  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  the  defendants. 
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The  bill  of  exceptions  shows  that  among  the  witnesses  called  by  the  govern- 
ment were  witnesses  who  testified  that  they  were  employed  at  so  much  compen- 
sation a  day  In  this  and  and  other  cases,  and  that  they  made  it  their  business  to 
procure  illegal  sales  of  intoxicating  liquors  for  the  purpose  of  prosecuting  the 
sellers.  The  defendants  requested  the  judge  to  charge  the  jury  in  regard  to  these 
witnesses :  ^  ^  That  the  testimony  of  *  spotters  Ms  to  be  received  with  great  caution 
and  distrust.''  But  the  judge  refused  and  instructed  the  jury  '*that  they  must 
weigh  all  the  testimony  with  caution,  especially  when  they  see  any  reason  to 
doubt  its  truth  or  to  discredit  it."  We  do  not  see  any  error  in  this.  The  credi- 
bility of  witnesses  is  a  question  for  the  jury.  Counsel  are  always  permitted  to 
argue  it  to  the  jury  as  a  matter  peculiarly  within  their  province.  Without  doubt 
it  is  proper  for  the  court  to  direct  the  attention  of  the  jury  to  any  thing  in  the 
conduct  or  character  of  witnesses  which  affects  their  credibility ;  and  we  think 
the  court  below,  though  it  might  doubtless  have  expressed  itself  more  pointedly 
without  fault,  did  all  that  it  was  necessary  for  it  to  do.  "A  spotter  "  is  not  in 
contemplation  of  law  an  accomplice. 

One  of  the  witnesses  called  by  the  government  testified  that  during  the  time 
covered  by  the  indictment  there  was  a  sign  over  the  shop  complained  of  bearing 
the  words  *'Qeo.  W.  Hoxsie  &  Co.,"  and  that  George  W.  Hoxsie  and  Albert  F. 
Hoxsie  were  members  of  the  firm  of  Geo.  W.  Hoxsie  &  Co.  The  only  other  evi- 
dence going  to  show  that  said  Albert  F.  Hoxsie  was  one  of  the  firm,  or  one  of  the 
proprietors  of  the  shop,  was  to  the  effect  that  said  Albert  and  one  Charles  Hoxsie 
were  seen  in  and  about  the  shop  making  sales  and  acting  as  a  clerk  or  proprietor 
would  act.  The  shop  was  a  country  store  containing  dry  goods,  groceries,  etc. 
The  defendants  requested  the  court  below  to  instruct  the  jury  **that  a  witness 
has  no  right  to  testify  who  were  the  members  of  a  firm,  that  being  a  question  of 
law,  and  that  the  testimony  of  a  witness  to  that  effect,  unsupported  by  any  facts 
or  explantion,  is  entitled  to  no  weight.''  The  court  refused  on  the  ground  that 
the  instruction  requested  was  inapplicable,  and  did  instruct  the  jury  to  find 
whether  one  or  both  of  the  defendants  kept  and  maintained  the  place,  instructing 
them  that  it  might  have  been  kept  or  maintained  by  both  even  if  they  were  not 
copartners.  We  do  not  see  any  error  here.  If  the  defendants  had  wished  to  ob- 
ject to  the  testimony  they  should  have  objected  when  the  testimony  was  offered, 
for  if  they  had  objected  then,  the  State  could  have  required  the  witness  to  give 
the  ground  of  it ;  and  for  any  thing  that  appears  the  defendants  themselves  may 
have  told  him  that  they  were  carrying  on  the  business  as  partners.  The  court 
moreover  rested  their  refusal  on  the  ground  that  the  instruction  requested  was  in- 
applicable; which  we  infer  means  that  the  government  did  not  press  for  conviction 
on  account  of  any  copartnership,  but  asked  for  it  only  on  the  evidence  that  the 
two  defendants  were  both  actually  and  actively  engaged  in  carrying  on  the  busi- 
ness ;  and  we  think  the  instruction  given  was  correct,  namely :  That  both  mi^ht 
be  convicted  if  both  took  part  in  maintaining  the  nuisance,  even  though  one  sim- 
ply assisted  the  other  as  agent  or  clerk.  Commonwealth  v.  Burke^  114  Mass.  361; 
OommontDcaUh  Y.  GanmU,  1  Allen,  7;    Commonwealth  y.  Dowlingy  114  Mass.  259. 

The  defendants  also  requested  the  court  to  instruct  the  jury  that  proof  that 
they,  or  either  of  them,  kept  intoxicating  liquor  for  illegal  sale  during  the  time 
and  at  the  place  named  was  not  conclusive  evidence  that  they,  or  either  of  them, 
kept  a  nuisance;  that  the  jury  might,  notwithstanding,  acquit  them  if  the  jury 
were  satisfied  that  the  sale  of  liquors  was  not  one  of  the  main  purposes  of  the 
place,  but  that  the  sales  were  isolated  instances.  The  court  refused  $o  to  charge, 
but  did  charge  the  jury  that  they  must  find  that  the  defendants  kept  and  mam- 
tained  a  place  as  described  in  the  Indictment.  We  do  not  tliink  it  was  necessary 
for  a  conviction  that  the  jury  should  be  satisfied  that  the  sale  of  liquors  was  one 
of  the  main  purposes  of  the  place  complained  of ;  on  the  contrary,  we  think  it 
was  enough  if  liquor  selling  was  one  of  the  purposes,  though  it  may  have  been 
only  an  incidental  or  subordinate  purposes,  and  mauifested  by  only  a  few  in- 
stances of  sale.  Commonwealths,  Higffins,  16  Gray,  19;  Commonwealth  v.  QaUa- 
gher\  1  AUen,  592;  Commonwealth  v.  Cogan,  107  Mass.  212.  Whether  a  single 
sale  would  suffice,  if  no  other  was  or  ever  had  been  intended,  is  a  more  debatable 
question,  which  we  leave  for  decision  when  it  shall  be  duly  raised.  Our  conclu- 
sion is  that  the  exceptions  must  be  overruled  and  the  case  remitted  for  sentence^ 

Exceptions  overruled. 
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State  v.  Palhbb. 

April  4,  1885. 

RiOOGNIZANCB  —  CoSTS. 

A  statute  required  the  complainant  to  ffive  recognizance  *'  to  prosecute  such  complaint  to 
final  judgment  with  effect,  or  m  default  thereof  to  pay  the  costs  which  may  accrue  thereon, 
to  the  State,  or  to  the  person  or  persons  accused.  ' 

The  complainant  gave  recognizance  "  to  prosecute  the  complaint  with  effect,  or  in  default 
thereof,  to  pay  all  lawful  costs  which  may  accrue  therefrom," 

Held^  that  tne  difference  was  immaterial. 

Exceptions  to  the  court  of  common  pleas. 

Thomas  H,  Peabody^  for  plaintiff.     A,  B,  OrafUy  for  defendant. 

Pbb  Curiam.     This  is  a  criminal  complaint  for  assault  and  battery.     The  com- 

Elaint  originated  in  a  justice  court,  was  carried  to  the  court  of  common  pleas 
y  appeal,  and  is  brought  here  on  exceptions.  In  the  justice  court  the  defendant 
moved  to  dismiss  the  complaint  for  defect  in  the  recognizance  and  renewed  the 
motion  in  the  court  of  common  pleas.  The  motion  was  overruled,  which  is  the 
error  alleged  in  the  exceptions.  The  statute  requires  that  on  a  complaint  for 
assault  and  battery  the  complainant  shall  before  the  warrant  issues,  give  recogni- 
zance with  surety  **to  prosecute  such  complaint  to  final  judgment  with  effect,  or 
in  default  thereof,  to  pay  the  costs  which  may  accrue  thereon,  to  the  State,  or  to 
the  person  or  persons  accused.'*  Pub.  Stat.  R.  I,  chap.  197,  §§  4,  10.  In  this  case 
recognizance  was  given  "  to  prosecute  the  complaint  with  effect,  or  in  default 
thereof,  to  pay  alT  lawful  costs  which  may  accrue  therefrom.*'  The  question  is 
whether  such  a  recognizance  meets  the  requirement  of  the  statute.  Undoubtedly 
the  justice  taking  the  recognizance  would  have  acted  more  wisely  if  he  had  fol- 
lowed the  words  of  the  statute  in  full,  for  if  he  had  done  so,  the  question  would 
not  liave  arisen.  We  think,  however,  the  recognizance  is,  in  legal  effect  the  same 
as  if  the  words  had  been  used  in  full ;  for  in  our  opinion  to  prosecute  the  com- 
splaint  *'  with  effect"  means  the  same  as  to  prosecute  it  to  **  final  judgment  with 
effect,"  and  **topayall  lawful  costs  which  may  accrue  therefrom"  means  the 
ame  as  **  to  pay  the  costs  that  may  accrue  thereon  to  the  State  or  to  the  person 
accused,"  since  **  all  lawful  costs  "  include  all  costs  which  can  accrue  either  to  the 
State  or  to  the  person  accused.  We  do  not  think  the  case  materially  differs  from 
StaU  V.  McCarty,  4  R.  I.  82. 
Exceptions  overruled. 


Eddy  tj.  Providence  Machikb  Co. 

April  26,  1885. 

Oabnishmbkt — Liability  of  Garnishbb  —  Neglbct  to  makb  Atfidavit. 

A.  garnished  in  an  action  hrought  by  B.  against  C,  the  writ  being  returnable  to  a  justice 
court  June  26,  filed  his  sworn  accountheaded  ^'justice  court,  June  29."  The  justice  court 
charged  A.  as  trustee,  the  memorandum  being  "A.  ch'd  no  aff't."  Whereupon  B.,  after 
obtaining  judgment  aj^ainst  C,  sued  A.  for  neglecting  to  file  a  sworn  account. 

Hdd,  That  the  heading  of  the  account  form^  no  part  of  it,  and  that  A.  had  filed  his 
affidavit  as  garnishee. 

Heldy  further,  that  the  order  of  the  justice  court  in  charging  A.  as  trustee  did  not  hare 
the  force  of  the  judgment. 

Under  the  law  of  Rhode  Island  the  charging  a  garnishee  who  does  not  appear  has  not 
the  force  of  a -judgment.  The  garnishee's  liability  is  statutory,  not  fixed  by  the  charging 
as  by  an  adjudication. 

Exceptions  to  the  court  of  common  pleas. 

This  action  was  trespass  on  the  case  brought  in  the  court  of  common  pleas 
against  the  defendant  tor  neglect  to  file  an  account  when  garnished  in  a  prior 
action  brought  by  the  plaintiff  against  one  Willis  H.  Payson  in  the  justice  court 
of  the  city  of  Providence.  The  defendant  in  this  action  pleaded  the  general  issue 
**  not  guilty,"  and  the  action  was  tried  to  the  court  upon  an  agreed  statement  of 
facts,  jury  trial  being  waived.  After  judgment  for  the  defendant  the  plaintiff 
brought  this  bill  of  exceptions. 
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The  facts  involved  are  stated  in  the  opinion  of  the  court. 

Joh7i  J,  Arnold,  for  plaintiff.     Dexter  B,  Potter^  for  defendant. 

Stiness,  J.  The  defendant  is  sued  for  neglecting  to  make  an  affidavit  as  gar- 
nishee in  a  suit  by  the  plaintiff  against  Payson  in  the  justice  court  of  Providence. 
The  return  day  of  the  writ  in  the  justice  court  was  June  26,  1882.  The  defend- 
ant, by  its  clerk  upon  whom  the  copy  of  the  writ  was  served,  made  its  affidavit; 
which  was  filed  in  the  clerk's  office  of  the  justice  court  June  20,  1882.  In  the 
comer  of  the  sheet,  above  the  affidavit,  were  placed  the  words,  *'  justice  court, 
city  of  Providence,  June  29,  1882."  The  plaintiff,  therefore,  claims  that  the  affi- 
davit could  not  apply  to  the  original  case.  We  think  the  date  was  no  part  of  the 
affidavit.  It  was  a  mere  memorandum  placed  above  it  for  convenience  in  reference. 
It  is  not  referred  to  in  the  affidavit  nor  made  a  part  of  it  in  any  way,  but,  on  the  con- 
trary, the  case  is  therein  accurately  designated.  The  affidavit  was  duly  made,  duly 
filed  and  sufficiently  described  the  case  to  which  it  referred.  The  insertion  of  an 
erroneous  date  above  the  affidavit  could  not  change  those  facts.  It  does  not  appear 
that  there  was  any  other  case  between  the  parties  named  to  which  the  affidavit 
could  relate.  The  defendant  did  all  that  is  required  of  a  garnishee  by  law.  But 
the  defendant  was  charged  as  trustee  of  said  Payson,  by  tlie  justice  court,  the 
memorandum  on  the  papers  being:  **  Prov.  Machine  Co.  chg'd.  no  aff't.  Hence 
the  plaintiff  in  this  action  claims  that  such  charging  is  in  the  nature  of  a  judgment 
which  is  conclusive  upon  this  defendant. 

As  garnishment  is  a  statutory  proceeding,  it  is  only  by  force  of  statute  that  the 
charging  of  a  garnishee  can,  in  any  case,  operate  as  a  judgment.  But,  in  those 
States  where  it  has  this  effect,  it  is  not  conclusive  as  to  the  amount  owing  by  the 
garnishee  to  the  attachment  defendant.  Barton  v.  AUbright^  29  Ind.  489 ;  Drake 
on  Attachment,  (4th  ed.)  §  707,  and  cases  cited.  If  so,  as  between  them,  it  cannot 
be  conclusive  as  to  whether  any  thing  is  owing.  The  conclusiveness  of  a  finding 
against  a  garnishee  applies  only  to  the  suit  in  which  it  is  made.  The  statutes  of 
this  State  do  not  treat  the  charging  of  a  garnishee  as  a  judgment.  By  Pub.  Stat. 
K.  I.,  chap.  208,  §  13,  if  he  makes  a  disclosure  of  funds  in  his  hands,  the  plaintiff 
may  sue  for  the  amount,  or  so  much  as  will  satisfy  his  judgment  against  the  defend- 
ant. The  execution  does  not  run  against  the  garnishee,  though  by  chapter  222,  sec- 
tion 21,  it  runs  against  the  fund,  without  providing  any  immediate  remedy  if  the 
garnishee  refuses  to  turn  it  over.  Even  after  an  execution  issues  he  may  avoid  his 
liability  altogether  by  making  an  affidavit  under  the  provisions  of  section  22. 

The  only  case  in  which  the  court  acts  judicially  wath  reference  to  the  garnishee 
is  under  chapter  213,  section  10,  to  determine,  in  case  he  *^shaU  appear,^'  whether  he 
**  is  properly  chargeable  as  the  trustee  of  the  defendant,  and,  if  chargeable,  to  what 
extent."  There  is  no  provision  in  the  statute  for  the  court  to  charge  a  garnishee 
upon  his  default  to  make  an  affidavit.  His  liability  in  that  case  is  determined  by 
chapter  208,  section  18,  and  is  the  same  that  it  was  before  the  passage  of  the  act 
authorizing  the  court  to  determine  the  liability  after  appearance.  Provision  is 
made,  chapter  222,  section  21,  "  if  the  trustee  shall  be  charged  by  his  default "  that 
the  execution  shall  run  against  'Hhe  personal  estate  of  the  said  defendant  in  the 
hands  and  possession  "  of  the  garnishee,  ^'  charged  as  trustee  of  the  said  defendant 
by  the  default  of  the  said  trustee  to  file  his  affidavit  in  said  action."  But  this  charg- 
ing must  refer  to  the  garnishee's  statutory  liability,  for  no  express  authority  is  given 
to  the  court  to  charge  him  by  defanlt.  It  is  possible  to  infer  such  an  authority 
from  the  words  quoted  above,  but  such  an  inference  would  enlarge  a  statute 
which  can  be  more  plainly  satisfied  by  reference  to  the  statutory  liability.  If, 
therefore,  a  garnishee,  in  case  of  default,  becomes  liable  by  force  of  statute,  and 
not  by  an  adjudication  of  the  court,  the  fact  that  he  is  **  charged  by  his  default" 
cannot  be  regarded  as  a  judgment.  It  follows  that  the  defendant  is  not  bound 
by  the  charging  in  the  justice  court,  but  may  show,  as  he  has  done,  that  he  duly 
filed  his  affidavit,  and  aliould  not  have  been  charged. 

Exceptions  overruled. 
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Ames,  Trustee,  v.  Ambs. 

May  9,  1885. 

Will  —  Trubtbb — Fib-sim plb — Powbs  of  Sixb. 

Testamentary  disposition  as  follows : 

''The  remaining  one-third  part  of  said  residnary  (estate)  I  giTe«  doTise  and  bequeath 
onto  my  said  nephew,  William  Ames,  in  trust  for  the  uses  and  purposes  following,  that  is 
to  say :  The  said  trustee  shall  collect  and  receive  all  the  rents,  diTidends,  profits  and  in- 
•come  that  may  arise  or  accrue  from  or  out  of  said  one-third  part,  and  the  same,  from  time 
to  time,  in  his  own  discretion  apply  and  appropriate  for  the  sole  use  and  benefit  of  my 
Baid  sister,  Gandace  C.  Carriogton,  for  and  during  the  term  of  her  natural  life ;  hereby 
authoriziojg  and  empowering  my  said  trustee  in  his  discretion,  and  if  he  shall,  at  any  time, 
deem  it  wise  and  expedient  to  apply  and  appropriate  the  whole  or  any  portion  of  the  body 
or  capital  of  said  one- third  so  held' in  trust  as  aforesaid,  to  the  use  and  benefit  of  my  said 
sister  Candace  during  her  life-time.  And  upon  the  decease  of  my  said  sister  Candace,  I 
hereby  direct  my  said  trustee  to  assign,  transfer  and  convey  the  said  one-third  part  of  my 
residuary  estate,  or  such  portion  thereof  as  shall  remain  in  his  hands,  unto  the  children  of 
my  said  sister  Gandace,  or  their  descendants,  in  equal  portions,  share  and  share  alike,  to 
have  and  to  hold  the  same  unto  them,  their  heirs  and  assigns  forever." 

JI«ld,  that  Ames  took  aa  trustee  a  fee-simple,  with  power  to  sell  and  to  convey  the  fee. 

Bill  in  equity  for  specific  performance. 

The  will  of  Sullivan  Dorr,  proved  before  the  municipal  court  of  the  city  of 
Providence,  sitting  as  a  court  of  probate  December  9,  1884,  contains  the  follow- 
ing provision : 

**The  remaining  one-third  part  of  said  residuary  (estate)  I  give,  devise  and  be- 
queath unto  my  said  nephew,  William  Ames,  in  trust  for  the  uses  and  purposes 
following,  that  is  to  say :  The  said  trustee  shall  collect  and  receive  all  the  rents, 
dividends,  profits  and  income  that  may  arise  or  accrue  from  or  out  of  said  one- 
third  part,  and  the  same,  from  time  to  time,  in  his  own  discretion  apply  and 
appropriate  for  the  sole  use  and  benefit  of  my  said  sister  Candace  C.  Carrington, 
for  and  during  the  term  of  her  natural  life ;  hereby  authorizing  and  empowering 
my  said  trustee  in  his  discretion,  and,  if  he  shall  at  any  time  deem  it  wise  and 
expedient,  to  apply  and  appropriate  the  whole  or  any  portion  of  the  body  or  ca^ii- 
tal  of  said  onje  third  so  held  in  trust  as  aforesaid,  to  the  use  and  benefit  of  my  said 
sister  Candace  during  her  life- time.  And  upon  the  decease  of  my  said  sister 
Candace,  I  hereby  direct  my  said  trustee  to  assign,  transfer  and  convey  the  said 
one- third  part  of  my  residuary  estate,  or  such  portion  thereof  as  shall  remain  in  his 
hands',  unto  the  children  of  my  said  sister  Candace,  or  their  descendants,  in  equal 
portions,  share  and  share  alike,  to  have  and  to  hold  the  same  unto  them,  their 
neirs  and  assigns  forever." 

Ames,  the  trustee,  contracted  to  sell  to  the  respondent  realty  received  under 
this  provision,  and  this  bill  was  filed  to  settle  doubts  as  to  the  power  of  Ames, 
trustee,  to  convey  a  good  title  in  fee-simple. 

Nathan  H.  Truman,  for  complainant.     Samuel  Ames,  pro  se  ipso, 

Stinbss,  J.  Under  the  will  before  us  the  trustee  of  Mrs.  Carrington  takes  an 
estate  in  fee-simnle.  As  stated  in  Waterman  v.  Chreene^  12  R.  I.  488,  "  It  is  well 
settled  that  woras  of  inheritance  are  not  necessary  in  a  will  to  pass  a  fee,  if  an 
intent  to  pass  it  is  otherwise  evinced.''  Such  an  intent  is  clearly  shown  by  the 
direction  to  the  trustee,  upon  the  decease  of  Mrs.  Carrington  ''to  assign,  transfer 
and  convey  the  said  one-third  part  of  my  residuary  estate,  or  such  portion  thereof 
as  shall  remain  in  his  hands,  unto  the  children  of  my  said  sister  Candace,  or  their 
descendants,  in  equal  portions,  share  and  share  alike,  to  have  and  to  hold  the 
same  unto  them,  their  heirs  and  assigns  forever." 

The  estate  thus  to  be  conveyed  by  the  trustee  is  an  estate  in  fee-simple.  He 
could  not  convey  such  an  estate  if  he  did  not  receive  it.  If  he  took  only  an  estate 
for  life  of  Mrs.  Carrington  with  remainder  vested  in  her  descendents  there  would 
be  no  necessity  for  a  conveyance  from  him  to  them. 

In  this  case,  as  in  Waterman  v.  Greene,  (Jen.  Stat.  R.  I.,  chap.  171,  §  6,  went 
into  effect  after  the  execution  of  the  will 

Has  the  trustee  a  power  of  sale  under  the  will  t  He  is  authorized  and  em- 
powered ''in  his  discretion,  and  if  he  shall  at  any  time  deem  it  wise  and  ex- 
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pedient,  to  apj)ly  and  appropriate  the  whole  or  any  portion  of  the  body  or  capital 
of  said  one-third  so  held  in  trust  as  aforesaid  to  the  use  and  benefit  of  my  said 
flister  Candace  during  her  life-time." 

Express  authority  to  sell  is  not  here  given  to  the  trustee,  but  express  authority 
is  not  requisite  in  cases  where  it  is  necessarily  implied.  The  rule  is  clearly  stated 
in  3  Perry  on  Trusts,  §  768 :  "  No  particular  form  of  words  is  necessary  to  create 
a  power  of  sale.  Any  words  which  show  an  intention  to  create  such  a  power,  or 
any  form  of  instrument  which  imposes  duties  upon  a  trustee  that  he  cannot  per- 
form without  a  sale,  will  necessarily  create  a  power  of  sale  in  the  trustee."  See, 
also,  Hill,  on  Trustees,  *471,  and  cases  cited ;  1  Sugden  on  Powers,  *518, 

Our  inquiry,  therefore,  is,  does  this  will  impose  duties  upon  the  trustee  which 
require  a  power  of  sale  to  enable  him  to  perform  them  ?  We  think  it  does. 
When  he  deems  it  wise  or  expedient,  he  is  to  '*  apply  and  appropriate  the  whole 
or  any  portion  of  the  body  and  capital  "  of  the  trust  estate  to  the  use  and  benefit 
of  Mrs.  Carrington  during  her  life.  The  defendant  suggests  that  **  body  '*  and 
'*  capital"  seem  to  be  used  synonymously,  and  that  capital  indicates  personal 
rather  than  real  estate.  Undoubtedly  the  word  *'  capital  "  is  more  frequently  used 
with  reference  to  personal  property,  e.  g.  with  reference  to  the  capital  stock  of  a 
corporation  or  the  business  fund  of  a  firm.  Yet  in  either  of  these  cases  it  may, 
and  often  does,  include  real  estate.  In  New  Haten  v.  City  Bank^  31  Conn.  106, 
the  term  **  capital  stock ''  was  held  to  include  both  real  and  personal  estate.  The 
word  '  ^  capital ''  suggests  personalty  because  it  presents  to  the  mind  a  sum  of  money 
which  is  the  equiv^ent^  for  other  forms  of  property.  We  cannot  restrict  its  mean- 
ing to  this  use,  nor  say  that  it  so  commonly  means  personalty  that  we  must  con- 
clude that  the  testator  so  meant.  The  real  and  personal  estate  in  this  will  are 
blended  in  the  same  residuary  provision.  If  one  can  be  sold,  the  other  can,  and 
"tice  versa.  But  how  can  the  trustee  "  apply  and  appropriate  the  whole  or  any 
portion  "  of  the  trust  estate  to  the  use  of  the  beneficiary  without  sale  ?  As  sug- 
gested by  the  complainant's  counsel  she  cannot  eat,  drink  or  wear  real  estate  or 
shares  of  stock,  and  in  many  cases  the  only  way  in  which  they  could  be  appro- 
priated to  her  use  and  benefit  would  be  by  turning  them  into  some  other  kind  of 
property,  which,  of  itself,  implies  a  power  of  sale.  The  direction  to  the  trustee 
to  convey  to  the  children  such  portion  of  the  trust  estate  *'  as  shall  remain  in  his 
hands,"  also  indicates  that  the  testator  contemplated  the  sale  of  a  part,  or  all,  if 
necessary.  We  think  the  words  *'  body  or  capital,"  as  used  in  the  will,  mean  the 
principal  or  substance  of  the  estate,  from  which  income  may  be  derived,  and 
that  tne  authority  to  appropriate  **the  whole  or  any  portion "  of  it  means  an 
authority  to  dispose  of  and  to  appropriate  the  whole  or  any  part  of  the  substance, 
in  the  form  of  real  or  personal  property,  when  the  income  does  not  suffice.  The 
language  may  be  unusual  to  indicate  a  power  of  sale,  but  we  think  it  is  sufiicient. 
A  general  authority  to  sell  only  implies  a  power  to  convey  the  fee. 

No  question  is  made  as  to  the  sufficiency  of  the  personal  estate  to  pay  legacies  \ 
nor  as  to  the  good  faith  of  the  trustee  in  exercising  this  discretion ;  nor  as  to 
security  for  the  application  of  the  fund.  Consequently,  considering  that  the 
trustee  has  power  to  pass  an  estate  in  fee-simple,  we  see  no  reason  why  the  con- 
tract should  not  be  performed. 

Decree  accordingly. 

Abnold,  Receiver,  9.  Pbovidbnce  Lumbbb  Co. 

May  9,  1886. 

IXSOLVBNOT  —  ASSIONMBNT  PKKDIMO  PbOCBBDINOS  —  RbCBIVBB  —  LiS  PBNDBNS. 

While  proceediniKS  were  pending  against  A.  and  B.  copartners,  for  the  appointment  of 
a  reoeiyer  of  their  property  nnder  Pub.  Stat.  R.  I.,  chap.  237,  %  13,  "  Of  proceedings  in 
insolvency,"  A.  maae  an  assignment  of  his  individual  propertV  to  C.  The  receiver  after 
his  appointment  petitioned  the  court  for  an  order  upon  A.  and  C,  requiring  them  to  join 
in  a  conveyance  to  him  of  the  assigned  realty  and  to  transfer  to  him  the  assigned  per- 
Bonaltv. 

Held^  that  the  assignment  was  subiect  to  the  doctrine  of  UapendenSy  and  that  the  peti' 
tion  of  the  receiver  should  be  granted.* 

*See45  Am.  Rep. 
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Petition  for  an  order  of  the  court.  The  facts  involved  are  stated  in  the  opinion 

Frank  8,  Arnold^  pro  se  ipso,  Simon  3.  Lapham,  for  Providence  Lumber  Com- 
pany.    Miner  <ib  RoeUcer,  for  Eben  Allen. 

TnxiNGHAST,  J.  This  is  a  petition  filed  by  the  receiver  of  the  defendants, 
praying  for  a  writ  of  attachment  against  Eben  Allen,  one  of  the  defendants,  for 
contempt  of  court  in  refusing  to  comply  with  a  decree  thereof  in  said  case,  and 
also  praying  that  Harmon  S.  Babcock,  Esq.,  the  assignee  of  said  Allen,  be 
ordered  to  join  in  a  deed  of  conveyance  to  said  receiver  of  the  real  estate  belong- 
ing to  said  Allen  at  the  time  of  the  making  of  his  assignment  to  said  Babcock, 
and  also  to  deliver  up  possession  to  him  of  all  the  personal  estate  of  every  kind, 
including  books  of  account,  papers,  evidences  of  property,  debts  and  choses  in 
action  of  said  Allen. 

The  facts  are  as  follows,  viz. :  On  the  19th  day  of  February,  1885,  the  plaintiff 
filed  a  petition  in  e<juity  against  the  defendants  under  Pub.  Stat.  R.  I.,  chap.  237, 
§  13,  known  as  the  insolvency  law,  for  the  appointment  of  a  receiver.  This  peti- 
tion was  subsequently  granted  and  a  decree  entered  therein  on  March  23,  1885, 
appointing  Frank  S.  Arnold,  Esq.,  receiver,  **to  take  possession  of  all  the 
property,  evidences  of  property,  books,  papers,  debts,  choses  in  action  and  estate 
of  every  kind  of  said  Providence  Lumber  Company,  and  of  said  Jesse  Burjiett 
and  Eben  Allen  as  copartners  under  the  firm  name  and  style  of  the  Providence 
Lumber  Company,  and  individually,  including  any  estate  and  property  attached 
or  levied  upon,  within  sixty  days  prior  to  the  filing  of  said  petition  and  remaining 
unsold,  ana  including  also  all  estate  and  property  theretofore  conveyed  by  said 
Providence  Lumber  Company,  or  by  said  Jesse  Burdett  and  said  Eben  Allen,  or 
either  of  them,  in  fraud  of  the  rights  of  creditors  or  in  violation  of  the  provisions 

of  chapter  237  of  the  Public  Statutes," following  substantially  the 

language  of  the  statute,  and  closing  as  follows:  *'  And  said  debtors  and  each  of 
them  are  hereby  ordered  to  turn  over  and  deliver  up  possession  of  all  their  afore- 
said property  and  estate  of  every  kind  unto  said  receiver,  that  is  now  in  their 
possession." 

After  the  filing,  and  during  the  pendency  of  said  petition  for  the  appointment 
of  a  receiver,  the  said  Eben  Allen,  under  the  advice  of  counsel,  maae  and  exe- 
cuted an  assignment  of  his  individual  property  to  said  Harmon  S.  Babcock,  for 
the  purpose,  as  he  claims,  of  dissolving  certain  attachments  which  had  been  made 
upon  said  property. 

The  defendants  had  made  a  voluntary  assignment  of  all  their  partnership  prop- 
erty and  estate  to  Dexter  B.  Potter,  before  the  commencement  of  the  proceedings 
against  them  by  the  plaintiffs,  and  before  any  attachments  had  been  placed  upon 
their  property. 

The  said  Eben  Allen  had  been  served  with  the  citation  in  said  original  pro- 
ceedings before  he  made  his  individual  assignment  as  aforesaid. 

The  plaintiffs  contend,  first,  that  the  defendant  Allen,  by  voluntarily  disposing 
of  his  property  by  assignment  pending  said  proceedings  against  them,  has  been 
guilty  of  contempt  of  court.  The  defendants  contend  that  he  had  a  right  not- 
withstanding the  pendency  of  said  proceedings  to  convey  his  property  in  this,  or 
in  any  other  way  that  he  saw  fit ;  and  that  to  hold  to  the  contrary  would  result  in 
a  great  hardship  to  the  persons  against  whom  such  proceedings  are  commenced, 
by  suspending  all  business  transactions,  and  tying  up  all  of  their  property  until  a 
final  decree  should  be  made  in  the  proceedings. 

If  the  defendants'  position  is  tenable  it  is  practically  within  the  power  of  a 
defendant  to  render  any  proceedings  against  him,  under  this  statute,  entirely 
nugatory.  For  he  has  only  to  dispose  of  the  property  which  the  creditors  are 
seeking  to  reach,  by  making  some  sort  of  conveyance  thereof,  pending  the  pro- 
ceedings against  him,  and  thereby  leaves  absolutely  nothing  for  the  final  decree 
to  operate  upon.  This  would  be,  at  once^  a  fraud,  both  upon  the  creditors  and 
upon  the  law.  It  would  be  allowing  creditors  to  pursue  the  shadow  only,  while 
the  real  thing  sought  would  constantly  elude  their  ^sp. 

We  think  that  the  position  taken  by  the  defendants  is  untenable,  and  that  the  doc- 
trine of  lis  pendens  is  clearly  applicable  to  the  proceedings,  namely :  that  the  volun- 
tary alienation  of  property  penaing  a  suit,  by  a  defendant  therein,  is  not  permitted 
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to  affect  the  rights  of  the  parties  to  the  suit.  And  also  that  every  person  purchas- 
ing pendente  Itte  is  treated  as  a  purchaser  with  notice,  and  is  subject  to  all  the 
equities  of  the  persons  under  whom  he  claims  in  privity.  Murray  v.  LyUmm, 
2  Johns,  Ch.  441,^445;  BrightmanY.  Brigh^man^  1  R.  I.  112, 119;  Sedgwicky,  Cfleve- 
land,  7  Paige,  287 ;  Norton  v.  Birge^  85  Oonn.  250,  and  cases  cited ;  Harmon  v.  By- 
ram's  AdmW,  11  W.  Va.  611 ;  Murray  v.  BaUou,  1  Johns.  Ch.  666,  677,  581 ;  Law- 
rence  v.  Lane,  9  HI.  354;  Kern  v.  Eaderigg.  11  Ind.  448.  See,  also.  Story's  Eq. 
PL,  §§  156,  851;  1  Story's  Eq.  Jur.,  §  406. 

The  defendants  also  contend  that  even  if  the  court  shall  hold  that  said  convey- 
ance was  wrongful  on  the  part  of  said  Allen,  and  constituted  a  contempt  of  court, 
yet  the  court  has  no  jurisdiction,  under  the  proceedings  instituted,  to  order  said 
Babcock  to  join  with  said  Allen  in  a  deed  of  conveyance  of  said  assigned  property, 
to  the  receiver,  said  Babcock  not  being  a  party  to  said  original  proceedings ;  and 
further,  because  the  property  of  the  defend^ts  not  being  especially  described  in 
the  original  proceedings  the  doctrine  of  lis  pendens  does  not  apply  so  as  to  bind 
him.  They  also  urge  that  the  proceedings  against  said  Babcock  should  be  by  bill 
in  equity  or  action  at  law,  and  not  in  the  manner  instituted. 

We  do  not  think  that  either  of  these  positions  is  tenable.  It  is  true  that  the 
assignee  of  said  Allen  has  not  been  made  a  party  to  the  original  proceedings,  nor 
is  there  any  occasion  that  we  can  see  for  making  him  a  party  thereto,  or  filing  a 
bill  against  him  to  compel  a  conveyance,  for  manifestly,  if  this  were  done,  he  could 
not  be  heard  to  urge  any  defense  or  equity  whatever  in  his  behalf,  for  he  has  none. 
Neither  could  he  make  any  possible  answer  that  would  give  him  a  moment's  stand- 
ing in  a  court  of  equity.  He  has  been  made  a  party  to  this  proceeding  and  has 
appeared  before  the  court  and  been  heard  as  such ;  and  he  does  not  claun  to  have 
any  interest  in  or  right  of  control  over  the  property  conveyed,  except  by  virtue  of 
the  said  assignment  made  to  him  under  the  circumstances  aforesaid. 

Furthermore,  it  is  not  a  case  in  which  the  title  has  been  transferred  pendente  lite, 
by  operation  of  law,  as  in  bankruptcy  proceedings,  where  the  assignee  must  be 
made  a  party  before  the  suit  can  proceed.  But  it  is  a  case  where,  by  the  mere 
voluntai^r  act  of  the  defendant  pending  proceedings  against  him  for  the  recovery 
of  the  very  property  in  question,  he  h^  transferred  tlmt  property  to  another,  who 
also  at  the  time  knew  of,  though  not  a  party  to  laid  proceedinnt.  We  think, 
therefore,  that  what  has  been  said  with  regard  to  the  debtor  apmies  with  equ!d 
force  to  the  assignee  who  has  been  made  such  pending  said  proceedings  against  the 
insolvents.  To  allow  him  to  take  and  hold  possession  of  the  debtor's  property  in 
this  way,  with  power,  as  he  manifestly  would  have,  to  again  dispose  of  it,  would 
defeat  the  main  purpose  and  object  of  the  law.  For  the  person  in  possession  of 
the  property  would  have  only  to  reassign  or  otherwise  convey  it,  pendmg  proceed- 
ings against  Aim,  and  before  final  decree,  and  then  say  that  it  was  beyond  his  power 
to  turn  it  over  to  the  receiver  and  thus  keep  the  creditors  in  a  fruitless  chase  after 
that  which  the  law  intends  they  shall  have  with  the  least  possible  delay. 

As  to  the  objection  that  the  property  was  not  sufficiently  described  in  the  orig- 
inal proceedings  against  the  defendants,  so  as  to  affect  it  with  the  doctrine  of  m 
pendens,  we  think  it  is  enough  to  reply  that  although  the  defendants'  property  was 
not  specifically  described  and  itemized  therein,  yet  from  the  very  nature  and  object 
of  the  proceedings  it  must  have  been  apparent  to  everybody  that  they  were  in- 
tended to  include  and  cover  all  of  the  defendants'  property  of  every  sort  and  kind, 
and  however  described,  except  what  was  exempt  by  law ;  and  we  must  hold  that, 
after  the  filing  of  such  a  proceeding,  all  persons  who  deal  with  the  insolvent  debtors 
concerning  any  of  their  property  do  so  at  their  own  risk.  '^  The  principle  of  Us 
pendens,*^  say  the  court  in  Lmois  v.  Mew,  1  Strob.  Eq.  180,  188,  **  is  that  the  specific 
property  must  be  so  pointed  out  by  the  proceedincrs  as  to  warn  the  whole  world 
that  they  meddle  with  it  at  their  peril."  We  think  that  the  property  of  the  de- 
fendants was  so  pointed  out  by  the  or]|;inal  proceedings  in  this  case.  The  prayer 
of  the  petition  was  **  that  a  receiver  oi  the  property,  books,  papers,  debts,  choses 
in  action  and  estate  of  every  kind  of  said  Burdett  and  Allen,  both  as  copartners 
as  aforesaid,  and  individually,  may  be  appointed."  This  was  sufficient,  we  think, 
to  put  all  purchasers  upon  their  guard,  and  a/ortiori  one  who  took  a  conveyance 
in  the  manner  aforesaid. 
Vol.  I. —57 
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The  prayer  of  the  petitioner  in  so  far  as  it  asks  that  said  Allen  and  Babcock  be 
ordered  to  join  in  a  deed  of  the  real  estate  to  the  receiver,  and  that  said  Babcock 
be  ordered  to  deliver  up  to  him  the  personal  estate  of  said  Allen  now  in -the 
hands  and  possession  of  said  Babcock,  is  granted. 

The  petitioner  does  not  ask  for  any  further  relief  at  the  present  time. 

Order  accordingly. 

Yeaw  c.  Wiluams,  Treasurer. 

Maj  16,  1885. 
Nbolioencb— Dbfict  in  Hiohwat. 

On  the  concave  side  of  a  slight  curve  in  a  highway  were  three  posts,  the  curve  making 
the  middle  post  stand  out  somewhat  beyond  the  line  of  the  other  two  posts.  The  horse  or 
a  traveler  drivin|j  along  the  highway  was  frightened  by  a  team  behmd,  the  traveler  was 
injured  by  a  collision  with  the  middle  post,  and  sued  the  town  for  damages,  charging  that 
the  highway  was  left  in  a  dangerous  state  by  the  town  authorities. 

Eela^  that  whether  the  town  was  negligent  in  allowing  the  post  to  stand  was  a  question 
for  the  jury. 

Eeld^  further,  that  though  there  mi^ht  have  been  ample  room  in  the  roadway,  yet  if  the 
post  was  so  placed  with  reference  to  the  general  course  of  travel  as  to  be  dangerous,  the 
town  was  liable. 

Bddf  further^  that  the  inry  should  decide  as  to  concurring  causes  of  accident  under 
proper  instructions  from  the  court,  which  were  presumably  given. 
EviDKNCB  —  Condition  of  Highway  —  Expjbbt  Tbstimont  --  Survbtor. 

The  surveyor  of  highways  was  called  as  a  witness  for  the  defense,  and  stated  that  he 
thought  the  position  of  the  post  did  not  make  it  dangerous.  In  cross-examination  he  was 
asked  if  he  aid  not,  after  the  accident^  remove  the  post. 

Beldy  that  the  question  was  admissible  in  cross^zamination  to  show  that  his  conduct 
was  inconsistent  with  his  expressed  opinion. 

Another  higbwa^r  surveyor  was  called  for  the  defense,  and  asked  whether,  in  his  opinion 
as  an  expert,  the  highway  was  safe,  convenient  and  in  good  repair. 

Eddy  that  his  evidence  was  rightly  excluded,  tha  question  of  the  highway  defect  be- 
ing one  of  plain  fact  for  the  jury,  not  one  of  expert  skill* 

Defendant's  petition  for  a  new  trial. 

The  plaintiff,  in  this  action,  while  driving  along  a  highway,  was  injured  by  his 
wagon  striking  a  post.  He  brought  suit  against  the  town  in  which  the  highway 
was  situated,  charging  that  the  highway  was  dangerous  owing  to  the  negligence 
of  the  town  authorities,  and  obtained  a  verdict. 

The  verdict  then  petitioned  for  a  new  trial  on  the  grounds  tnat  the  verdict  was 
unsupported  by  the  evidence,  and  that  the  presiding  justice  erred  in  his  rulings 
at  the  trial. 

Page  d  Owen^  for  plaintiff.     Dexter  B.  Potter,  for  defendant. 

DuBFBB,  C.  J.  First,  We  think  the  question  whether  the  town  was  chargeable 
with  culpable  neglect  in  leaving  the  post  where  it  was  before  the  plaintiS  was 
injured  by  it  was  a  question  of  fact  for  the  jury.  Doubtless  a  hitching-post  might 
be  located  near  the  traveled  part  of  a  road,  and  just  out  of  it,  in  a  position  where 
it  would  be  so  unexposed  or  so  protected  that  the  town  would  evidently  not  be 
at  fault  for  leaving  it  there,  ana  that  the  court  might-^operly  so  instruct  the 
jury.  The  case  at  bar  was  not  such  a  case.  In  the  case  at  bar  the  plaintiff's  testi- 
mony tended  to  show  that  the  post  complained  of  was  the  middle  one  of  three, 
and  stood  eighteen  inches  further  out  into  the  road  than  the  other  two ;  that  the 
road  was  level  from  fence  to  fence  except  a  shallow  gutter,  and  was  traveled 
throughout  its  width  except  where  the  posts  were ;  that  the  plaintiff  was  driving 
in  the  dark  at  night,  keeping  well  to  the  right,  i.  e,  the  side  of  the  posts,  for  fear 
of  running  into  something;  that  a  team  coming  up  behind  started  his  horse 
quickly,  and  that  while  he  was  engaged  in  reining  in  his  horse  he  collided  with 
the  post.  The  plaintiff  testified  that  he  had  long  been  familiar  with  the  posts 
and  had  had  to  look  out  for  them  even  in  the  day-time.  On  the  other  side,  testi- 
mony was  submitted  to  show  that  the  posts  stood  on  a  portion  of  the  highway 
intended  for  and  used  as  a  sidewalk,  at  the  edge  of  which  there  was  a  gutter 
four  or  five  inches  deep;  that  the  road  curved  a  little  at  the  posts  which  made 
the  middle  post  appear  to  be  further  out  than  the  other  two ;  ana  that  the  wrought 
or  traveled  part  of  the  road  was  about  twenty-seven  feet  wide  at  the  posts.    In 


*  See  49  Am.  Rep.  654. 
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view  of  this  testimony,  and  especially  in  view  of  the  testimony  that  the  middle 
post  was  eighteen  inches  further  out  than  the  other  two  or  on  a  curve  where  it 
would  be  more  exposed,  we  are  not  prepared  to  say  that  the  verdict  was  against 
the  evidence.  It  is  not  enough  that  there  was  ample  room  for  travel  within  the 
post  if  the  post  was  so  situated  with  reference  to  the  general  course  of  travel  as  to  be 
dangerous  and  require  unusual  precaution.  Snow  v.  The  InhdbitanU  of  Adams,  1 
Cush.  448;  Chamberlain  v.  Enfield,  48  N.  H.  356;  Cassedy  v.  Stockbridge,  21  Vt. 
891 ;  WiUey  v.  Portsmouth,  85  N.  H.  304.  Indeed  a  post  may  be  a  dangerous  de- 
fect even  when  it  is  entirely  out  of  the  limits  of  the  highway.  CoggsweU  v.  TJie 
Inhabitants  of  Leodngton,  4  Cush.  307;  Warner  v.  Molyoke,  112  Mass.  362;  Hayden 
V.  The  Inhabitants  of  Attleboroughy  7  Gray,  888.  In  Macomber  v.  City  of  Taunton, 
100  Mass.  255,  cited  for  the  town,  it  did  not  appear  that  the  post  which  caused 
the  accident  protruded  beyond  the  others,  or  that  there  was  any  bend  in  the  road, 
and  the  court,  moreover,  which  sustained  the  nonsuit,  seems  to  have  been  a  good 
deal  influenced  by  a  Massachusetts  statute  which  expressly  provided  that  in  the 
towns  the  owners  of  adjoining  land,  and  in  the  cities  the  municipal  authorities 
might  construct  sidewalks,  indicating  their  width  by  trees,  posts  or  curbstones, 
set  at  reasonable  distances  apart,  or  by  a  railing  erected  thereto." 

Second.  The  defendant  contends  that  the  post  was  only  a  concurring  cause  of 
the  accident,  the  primary  cause  being  the  running  of  the  plaintiffs  horse,  and 
that,  therefore,  the  plaintiff  ought  not  have  recovered  a  verdict.  The  question  of 
concurring  causes  was  a  question  for  the  jury  under  proper  instructions  from  the 
court,  which  we  must  presume  were  given.  We,  therefore,  cannot  set  the  verdict 
aside  unless  it  is  palably  against  the  evidence.  We  do  not  think  it  is  so.  It  does 
not  appear  that  the  person  who  came  up  behind  the  plaintiff  was  in  any  fault 
or  that  the  plaintiff  was  at  fault  in  his  driving,  and  the  mere  fact  that  the 
plaintiff's  horse  broke  into  a  quiet  trot,  or  even  into  a  run,  would  not  necessarily 
defeat  the  plaintiff's  right  to  recover,  if  the  horse  did  not  escape  his  control  or 
started  from  it  only  for  the  moment.  Stone  v.  The  Inhabitants  of  HvhbardsUni,  100 
Mass.  49;  Babson  i  Hartwell  v.  The  Inhabitants  of  Rockport,  101  id.  98. 

Third,  The  surveyor  of  the  highway  was  called  as  a  witness  by  the  town,  and 
testified  in  behalf  of  the  town  that  in  his  opinion  the  situation  of  the  post 
was  not  such  as  to  make  the  highway  unsafe  or  out  of  repair.  In  cross-exanuna- 
tion  he  was  asked  if  he  did  not  order  the  post  removed.  The  question  was 
objected  to,  allowed  and  exception  taken.  The  witness  answered  that  he  did. 
The  object  apparently  was  to  discredit  the  witness  by  showinff  that  his  conduct 
was  inconsistent  with  his  testimony;  for,  as  the  matter  would  oe  put  to  the  jury, 
if  that  witness  honestly  thought  the  post  was  no  defect,  why  should  he  remove 
it.  In  this  view  we  do  not  think  the  admission  of  the  testimony  affords  ground  for 
a  new  trial ;  though,  if  the  testimony  had  been  offered  by  the  plaintiff  as  testi- 
mony in  chief  for  the  purpose  of  proving  that  the  post  was  a  aangerous  defect, 
W5  think  it  should  have  properly  been  excluded.  Cramer  v.  City  of  Burlington, 
45  Iowa,  627. 

Fourth,  Another  highway  surveyor  was  called  by  the  town  to  testify  as  an  ex- 
pert that  in  his  opinion  the  highway  was  safe,  convenient  and  in  good  repair  at 
the  place  of  the  accident  when  the  accident  occurred.  The  testimony  was  objected 
to  and  rejected.  We  think  it  was  rightly  rejected.  The  question  regarding  the 
alleged  defect  was  not  a  question  of  science  or  expert  skill.  It  was  a  plain  ques- 
tion of  fact  for  the  jury  to  decide,  under  instructions  from  the  court,  in  view  of 
the  particular  circumstances  of  the  case. 

Petition  dismissed. 


Statb  V,  McGuiBB. 

May  22, 1885. 

CuMiNUL  Law  —  Evidbncb  —  Impbachmient  of  Dbfbndakt. 

A  defendant  in  proceedings,  civil  or  criminal,  who  testifies  in  his  own  behalf  may  be  im- 
peached like  any  other  witness  by  showing  bis  previous  conviotion  of  a  felony. 

Exceptions  to  the  court  of  common  pleas. 
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Samuel  P,  CoUy  attorney-general^  for  plaintifL    Oeorge  J.  Wssty  for  defendant. 

Per  Curiam.  The  ooljr  question  raised  by  the  exceptions  is  whether,  if  a  de- 
fendant on  the  trial  of  an  indictment  against  him,  testifies  in  his  own  behalf,  it  is 
competent  for  the  State  to  introduce  the  record  of  his  previous  conviction  of  a 
felony  to  impeach  his  credibility  as  a  witness.  We  think  there  can  be  no  doubt 
that  such  testimony  is  admissible.  At  common  ^ law  a  person  after  such  convic- 
tion was  incompetent  to  testify,  and  upon  production  of  the  record  was  utterly 
excluded.  Our  statute  modifies  the  common  law  by  jiroviding  that  such  a  person 
*'  shall  be  admitted  to  testify  like  any  other  witness,  except  that  such  conviction 
or  sentence  may  be  shown  to  affect  lus  credibility."  Pub.  Stat  R  I.,  chap.  214, 
§  38.  Under  this  provision  the  credibility  of  any  ordinary  witness  who  has  been 
convicted  of  felony  can  be  impeached  bv  the  production  of  the  record  of  his  con- 
viction. The  only  question,  therefore,  is  whether  a  defendant  in  a  criminal  or 
civil  case  who  takes  the  witness  stand  in  his  own  behalf  is  privileged  beyond  or- 
dinary witnesses  from  impeachment  in  this  manner.  We  can  see  no  reason  why 
he  should  be. 

The  enabling  provision  is  simply  **  No  respondent  in  a  criminal  prosecution, 
offering  himseuf  as  a  witness,  shall  be  excluded  from  testifying  because  he  is  such 
respondent."    Pub.  Stat  R.  I.,  chap.  214,  §  39. 

We  think  that  when  he  testifies  as  a  witness  on  his  own  offer,  he  becomes  liable 
to  impeachment  like  any  other  witness. 

Exceptions  overruled. 


State  v,  Sicith. 
May  28, 1880. 

Criminal  Law — Ikdictmbnt — Houbb  of  Ill-famb. 

At  the  trial  of  an  indiotment  for  keeping  a  bouse  of  ill- fame  it  appeared  that  the  defend- 
ant owned  the  house,  lived  in  it  as  its  mistress,  and  lei  rooms  to  female  lodgers  who  used 
them  for  purposes  of  prostitution.  The  presiding  justice  instructed  the  jury  that  the  de- 
fendant was  guiltj  if  she  let  her  rooms  to  prostitutes  for  prostitution,  or  knowingly  per- 
mitted them  to  be  used  and  resorted  to  for  that  purpose,  though  the  occupants  were  merely 
boarders  or  lodgers  and  were  not  employed  to  ply  their  business  by  her  as  mistress  of 
the  house. 

JSeld  no  error. 

Exceptions  to  the  court  of  common  pleas. 

Samuel  P.  Colt,  attorney-general,  for  plaintiff;  Oeorge  J,  West,  for  defendant. 

DuBFEB,  C.  J.  The  defendant  was  indicted  in  the  court  of  common  pleas  for 
keeping  and  maintaining  **  a  building,  place  and  tenement  used  as  a  house  of  ill- 
fame,  resorted  to  for  prostitution  and  lewdness  .  .  .  and  for  the  habitual  re- 
sort of  intemperate,  idle,  dissolute,  noisy  and  disorderly  persons."  On  the  trial 
the  government  offered  testimony  tending  to  prove  that  dissolute  women  lodged 
and  lived  at  the  house  of  the  defendant,  and  brought  men  with  them  to  the  house 
and  solicited  men  on  the  streets  for  punposes  of  prostitution.  The  defendant 
offered  testimony  tending  to  prove  that  she  let  her  rooms  to  female  lodgers  at 
$3  per  week,  and  that  she  dia  not  know  what  the  character  of  the  lodgers  was, 
and  that  no  one  to  her  knowledge  resorted  to  her  house  for  the  purpose  of  prostitu- 
tion. The  jury  found  the  defendant  guilty.  The  case  comes  here  on  exceptions 
for  alleged  error  in  the  charge  of  the  court  below. 

The  charge  is  reported  in  extenso.  In  the  course  of  it,  the  court  referred  to 
testimony  of  the  defendant  to  the  effect  that  the  house  complained  of  was  her 
house,  and  that  to  obtain  a  livelihood  she  took  a  few  boarders  and  let  her  rooms 
occasionally  as  she  had  opportunity,  and  instructed  the  jury  that  the  defendant 
had  a  right  to  let  her  rooms  {n  a  le^timate  way,  but  that  if  she  let  her  rooms  to 
women  for  the  purposes  of  prostitution,  then  she  was  as  guilty  as  if  she  had  herself 
employed  the  women  for  those  purposes ;  and  also  that  while  it  was  not  necessary 
for  the  State  to  prove  specific  acts  of  immorality,  it  was  necessary  for  the  State 
to  satisfy  the  jury  that  such  acts  were  committed  in  the  rooms,  and  that  the  de- 
fendant knew  or  had  reason  to  know  they  were  committed  there,  or  let  her  rooms 
to  the  end  that  they  might  be  committed  there,  or  that  she  knowingly  permitted 
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her  boose  to  be  used  for  the  habitual  resort  of  intemperate,  idle,  dissolute,  noisy 
and  disorderly  persons.  At  the  close  of  the  charge,  the  defendant  requested  the 
court  to  instruct  the  jury  that  if  they  believed  that  the  persons  who  frequented 
the  house  were  boarders  or  visitors,  the  defendant  was  not  responsible.  The 
court  refused  to  grant  the  request  without  modification.  In  making  the  modi- 
fication the  court  used  some  expressions  which,  disconnected  from  the  rest  of  the 
charge,  might  be  understood  to  mean  that  the  defendant,  if  she  simply  let  her 
rooms  to  prostitutes,  knowing  them  to  be  such,  or  if  she  suffered  her  house  to  be 
frequently  visited  by  the  disreputable  classes  of  people  mentioned  in  the  indictment, 
might  be  convicted.  If  the  court  meant  to  be  so  understood,  it  was  doubtless  error. 
It  IS  not  a  crime  for  a  person  to  let  his  rooms  to  such  women,  simply  as  he  would 
let  them  to  reputable  women,  for  quiet  and  decent  occupation.  Neither  is  it  a 
crime  for  a  person  to  suffer  his  house  to  be  visited  by  disreputable  people,  if  they 
only  visit  it  for  innocent  and  proper  purposes.  For  instance  the  keeper  of  a  restau- 
rant would  not  be  indictable  for  keeping  and  maintaining  a  building,  place  or 
tenement  used  for  the  habitual  resort  of  intemperate,  idle,  dissolute,  noisy,  and 
disorderly  persons,  merely  because  such  persons  are  accustomed  to  come  to  his 
restaurant  to  get  their  meals,  if  while  there  they  behave  in  a  proper  manner. 
Taking  the  language  in  connection  with  the  rest  of  the  charge,  however,  we  think 
the  court  did  not  intend  the  broader  meaning.  Doubtless  what  the  court  meant, 
and  what  it  was  understood  to  mean,  was  that  the  defendant  was  guilty  if  she  let 
her  rooms  to  prostitutes  for  prostitution,  or  knowingly  permitted  them  to  be  used 
and  resorted  to  for  that  purpose,  though  the  occupants  were  merely  boarders  or 
lodgers,  and  were  not  employed  to  ply  their  business  by  her  as  mistress  of  the 
house.  The  question  is,  therefore,  whether  there  is  error  in  such  an  instruction, 
and  this  is  the  question  which  was  argued  by  the  counsel  for  the  defendant. 

The  counsel,  to  show  that  there  is  error,  cites  Regina  v.  Stannard,  Leigh  &  Oave's 
0.  0.  349,  and  Commonwealth  v.  ChurchiUy  186  Mass.  148.  These  were  cases  in 
which  the  owners  of  the  houses  complained  of  leased  them  to  tenants.  In  Regina 
V.  StanjMrd  the  owner  let  his  whole  house  in  parts  to  women  as  weekly  tenants, 
who,  with  his  knowledge  and  assent  used  their  respective  rooms  for  the  purposes 
of  prostitution.  The  owner,  however,  retained  no  part  of  the  house  for  himself, 
nor  did  he  keep  a  key  or  reserve  a  right  of  entry.  The  house  was  left  wholly  in 
the  control  of  the  tenants.  In  Commonwealth  v.  ChurehiU^  the  owner  had  given 
a  written  lease  of  the  house.  The  cases  differ  materially  from  the  case  at  bar ; 
for  in  the  case  at  bar,  the  owner  continued  to  live  in  her  house  as  the  mistress  of 
it,  the  women  who  occupied  her  rooms  being  merely  boarders  or  lodgers.  She 
had  power  to  eject  them,  at  any  time,  if  they  were  using  her  rooms  for  the  pur- 
poses of  prostitution.  And  see  Pub.  Stat.  R  I.,  chap.  80,  §  4,  as  follows :  §  4.  '*If  any 
person,  being  a  tenant  or  occupant  under  any  lawful  title,  of  any  buildiig  or  tene- 
ment not  owned  by  him,  shall  use  such  premises  or  any  part  thereof  for  any  of 
the  purposes  enumerated  in  section  one  of  this  chapter,  such  use  shall  annul  the 
lease  or  other  title  under  which  said  occupant  holds,  and,  without  any  act  of  the 
owner,  shall  cause  the  right  of  possession  thereof  to  revert  and  vest  in  him,  and 
said  owner  may  make  immediate  entry  thereon  without  process  of  law."  We 
think,  therefore,  that  if  the  defendant,  while  so  living  in  her  house  and  remain- 
ing the  mistress  of  it,  knew  that  her  boarders  or  lodgers  were  using  the  rooms  for 
the  purposes  of  prostitution  and  continued  to  let  them  for  such  uses,  she  was 
properly  convicted  of  keeping  and  maintaining  a  tenement  used  as  a  house  of 
ill-fame,  resorted  to  for  prostitution  and  lewdness.  She  must  be  held  to  have  kept 
her  house  for  that  purpose,  when,  remaining  the  mistress  of  it,  she  let  her  rooms 
to  women  who  paid  her  for  the  use  of  them  for  that  purpose,  as  much  as  if,  in- 
stead of  a  stipulated  price,  they  had  paid  her  a  percentage  of  their  illicit  gains. 

The  other  exceptions  were  not  pressed  and  are  overruled. 

Exceptions  overruled. 
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Union  Company  v,  Whitelt. 

May  26,  1885. 

Bond  —  Condition — Construction. 

The  bond  required  by  Pub.  Stat.,  chap.  220,  %  14,  from  a  defendant  who  takes  ex- 
ceptions to  the  rulings  of  a  special  court  of  common  pleas,  conditioned  to  pay  ''all  rent 
or  other  moneys  due  or  which  may  become  due  pending  the  action,  and  such  damages  and 
costs  aa  may  be  awarded  against  him,"  covers  damages  for  wrongful  occupation  even 
where  the  relation  of  landlord  and  tenant  has  nerer  existed. 

Exceptions  to  the  court  of  commoii  pleas. 

Charles  H.  ParJchurst  &  Rathbone  Gardner,  for  pladntiff.  Andre/w  B.  PatUm, 
for  defendant. 

BuBFEB,  C.  J.  This  is  an  action  of  debt  on  a  bond  ffiven  by  William  Sprague 
and  Inez  Sprague,  his  wife,  as  principals,  and  by  defendant  as  surety,  in  an  action 
of  trespass  and  ejectment  brought  by  the  plaintiff  corporation  against  said  Wil- 
liam and  Inez  to  recover  possession  of  an  estate  occupied  by  them  in  the  city  of 
Providence.  In  the  action  of  trespass  and  ejectment  the  plaintiff  corporation 
recovered  judgment  for  possession ;  out  in  the  course  of  the  trial,  which  was  had 
in  a  special  court  of  common  pleas,  the  said  William  and  Inez  excepted  to  certain 
rulings  of  the  special  court  and  gave  the  bond  in  suit  with  a  view  to  carrying  the 
case  mto  the  supreme  court  on  exceptions.  Accordingly  the  case  was  carried  into 
the  supreme  court,  where  the  exceptions  were  overruled  and  the  judgment  of  the 
special  court  was  aflirmed.  The  bond  was  given  as  rquired  by  Pub.  Stat.  R.  I., 
chap.  220,  and  particularly  by  section  14  of  chapter  220,  which  reads  as  follows, 
to-wit  : 

"  §  14.  In  case  such  right "  [».  e.  the  right  to  carry  the  case  to  the  supreme 
court  on  exceptions]  ^*  be  claimed  by  a  defendant  to  an  action  in  such  special 
court,  he  shall,  in  addition  to  the  ordinary  bond  to  prosecute,  within  twenty-four 
hours  as  aforesaid,  give  bond  to  the  plaintiff  with  sufficient  surety  or  sureties  to 
the  satisfaction  of  such  justice,  in  such  simi  as  the  justice  may  order,  that  he  will 
pay  all  rent  or  other  moneys  due  or  which  may  become  due  pending  the  action,  and 
such  damages  and  costs  as  may  be  awarded  against  him/* 

The  bond  was  given  with  condition  in  the  language  of  section  14.  The  declara- 
tion in  the  case  at  bar  sets  forth  the  bond  and  condition  and  assigns  breaches  as 
follows,  to-wit:  **  And  the  plaintiff  avers  that  said  William  Sprague  and  Inez 
Sprague  have  not  kept  and  performed  the  condition  of  said  writing  obligatory 
but  have  broken  the  same  in  this :  that  the  said  WiUhtm  Sprague  and  Inez  Sprague, 
or  either  of  them,  or  any  other  person  for  them,  or  either  of  them,  have  not  paid 
the  rent  or  any  other  moneys  due  to  said  plaintiff  at  the  date  of  said  writing  ob- 
ligatory, or  any  part  thereof,  or  any  rent  or  moneys  which  have  become  due  to  said 
pSdntiff  pending  said  action,  or  such  damages  and  costs  as  have  been  awarded  to 
said  plaintiff,  or  any  part  of  the  same,"  etc.  The  defendant  pleaded  nil  debet. 
The  bill  of  exceptions  shows  that  it  appeared  on  the  trial  of  the  case  at  bar  that 
the  relation  of  landlord  and  tenant  haa  never  existed  between  the  plaintiff  cor- 
poration and  William  and  Inez  Sprague,  but  on  the  contrary,  that  William  and 
Inez  held  the  estate  sued  for  in  the  special  court  action,  adversely  to  the  plaintiff 
corporation,  claiming  it  in  the  right  of  Inez  tmder  an  independent  title,  whereas 
the  plaintiff  corporation  claimed  as  purchaser  at  a  mortgagee's  sale  and  prosecuted 
the  action  under  the  eighth  clause  of  Pub.  Stat.  R.  I.,  chap.  195,  §  2,  which  con- 
fers on  special  courts  jurisdiction  **  of  all  actions  brought  for  the  possession  of 
lands,  tenements  and  estates  sold  under  mortgage."  See  Union  Company  v. 
Sprague,  14  R.  L  452.  The  defendant  in  the  case  at  bar  thereupon  asked  the 
court  below,  to  charge  the  jury  that  the  plaintiff,  having  failed  to  prove  that  the 
relation  of  landlord  and  tenant  existed  between  the  parties  to  the  special  court 
action,  had  failed  to  prove  a  breach  of  the  bond.  The  court  refused  so  to 
charge,  but  did  instruct  the  jury  to  bring  in  a  verdict  for  the  plaintiff.  The  ques- 
tion raised  by  the  exceptions  Ib,  whether  the  court  erred.  The  defendant  con- 
tends that  the  bond  does  not  cover  a  claim  to  damages  for  wrongful  occupation. 
The  bond,  being  in  liie  language  of  the  statute,  must  be  construed  as  the  statute 
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should  be  construed.  The  question,  therefore,  is,  whether  the  words  "  all  rents 
or  other  moneys  due  or  which  may  become  due  pending  the  ac.tion,"  as  used 
in  the  statute,  are  broad  enough  in  their  meaning  to  cover  damages  incurred  by 
wrongful  occupation  where  the  relation  of  landlord  and  tenant  has  never  existed. 
Of  course  the  word  "  rent"  implies  the  relation  of  landlord  and  tenant,  but  the 
language  is  **  rent  or  other  moneys  due  or  tchich  may  become  due.^^  The  defendant 
argues  tliat  the  phrase  **  money  due^  or  which  may  become  due^^^  imports  an  obli- 
gation by  contract,  express  or  implied,  and  not  a  mere  liability  to  damages  for 
tort.  It  is  doubtless  true  that  we  of  tener  use  the  phrase  **  moneys  due  "  to  signify 
an  obligation  to  pay  money  under  a  contract,  or  for  the  breach  of  a  contract,  than 
we  do  to  signify  a  liability  to  pay  money  by  way  of  damages  for  tort ;  but  never- 
theless we  do  not  think  the  phrase,  if  used  with  the  latter  signification,  would  be 
very  much  at  fault,  since  an  obligation  to  pay  money  may  be  incurred  by  tort  as 
well  as  by  contract.  A  statute  should  be  construed  if  possible  so  as  to  make  it 
effectual  for  the  purposes  for  which  it  was  enacted.  The  provision  in  question  was 
manifestly  intended  for  the  security  of  parties  plaintiff;  for  without  it,  a  defendant 
in  ejecttoent,  especially  if  pecuniarily  irresponsible,  would  be  constantly  resorting 
to  exceptions  for  delay,  so  that  pending  the  actions  they  might  enjoy  the  use  of 
the  premises  sued  for.  The  provision  ought,  therefore,  to  be  construed  liberally  to 
effectuate  its  intent ;  and  so  construing  it  we  find  no  difficulty  in  holding  that  it 
covers  damages  for  wrongful  occupation  or  detention  as  well  as  rent.  Indeed,  if 
we  were  to  hold  that  the  provision  covers  only  moneys  due  by  contract,  we  should 
have  to  hold  that  it  does  not  cover  money  for  the  use  of  a  tenement  sued  for  pend- 
ing the  action  where  the  suit  is  by  a  landlord  to  eject  a  tenant  holding  over  after 
the  expiration  of  his  term,  for  in  such  case  the  commencement  of  the  action  ter- 
minates the  tenancy,  and  the  subsequent  occupation  is  a  trespass.  Birch  v. 
Wright,!  Term  Rep.  878;  Featherstonhaugh  v.  Bradshaw^  1  Wend.  184;  JgriesY, 
Oarter,  15  M.  &  W.  718;  Rassdl  v.  Fdbywa,  84  N.  H.  318.  Evidently  such  a 
construction  would  conflict  with  the  plain  purpose  and  meaning  of  the  act,  and  it, 
therefore,  cannot  be  adopted. 

The  exceptions  must  be  overruled  and  the  judgment  of  the  court  below  affirmed, 
with  costs  of  the  courts,  and  the  case  stand  for  chancerization. 

Exceptions  overruled. 


State  v.  McAndbewb. 

May  28,  1885. 

Gbiminal  Law  —  Larcbmt  —  Intbnt. 

At  the  trial  of  A.  indicted  for  stealing  from  the  person  of  B.,  it  appeared  that  A.,  some- 
what intoxicated,  had  been  seen  fumbling  in  the  pockets  of  B.  who  was  very  drank,  tak- 
ing money  from  them  and  patting  it  in  his  own.  A.  did  not  account  for  the  possession  of 
money  fonnd  on  him.  B.,  after  becoming  sober  denied,  any  acqnaintance  with  A.,  and 
claimed  to  hare  had  money,  which  was  gone. 

Hdd,  that  the  qaestion  of  A.'s  intent  was  rightly  left  to  the  jury. 
Trial  —  Chabgb  op  Court. 

The  presiding  justice  at  the  trial,  when  asked  to  instruct  the  jary  that  thev  mast  be 
satisfied,  the  name  of  the  person  on  whom  ihe  larceny  was  committed  was  as  charged  in 
the  indictment,  B.,  did  so,  adding  "  but  there  is  evidence  tending  to  show  the  man's  name 
was  B.''  Eridence  had  been  introduced  that  6.  gare  his  name  as  B.,  that  some  one  called 
at  the  police  station,  asked  for  "B.,''  recognized  tiim,  and  paid  a  fine  imposed  on  him. 

Held  no  error. 

Exceptions  to  the  court  of  common  pleas. 

8amud  P.  CoU,  attorney-general,  for  plaintiff.     George  J,  Weai^  for  defendant. 

DuRFBS,  0.  J.  The  defendant,  who  was  indicted  in  the  court  of  common 
pleas  for  stealing  from  the  person  of  William  H.  Jennings  and  there  tried  and 
convicted,  brings  the  case  to  this  court  for  revision  by  bill  of  exceptions. 

The  first  exception  is  because  the  court  below,  after  the  testimony  for  the  State 
was  in,  refused  to  rule  that  the  State  had  not  made  out  a  prima  facie  case  and 
allowed  the  case  to  go  to  the  jury.  The  testimony  for  the  State  was  to  the  effect 
that  the  defendant  and  Jennings  were  first  seen  on  a  street  in  Providence  together, 
Jennings  very  drunk,  and  the  defendant  somewhat  in  liquor;  that  the  defendant 
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was  searching  Jennings*  vest  pockets;  that  the  two  then  walked  off,  the  defend- 
ant having  Jennings  by  the  arm;  that  while  they  were  walking  the  defendant 
was  seen  to  put  his  hand  into  Jennings'  pantaloons  pocket  and  take  out  a  roll  of 
bills  and  put  it  into  his  own;  that  Jennings  was  soon  after  arrested  for  intoxica- 
tion; that  the  defendant  was  also  arrested  for  stealing;  that  the  defendant,  being 
asked  what  he  had  been  going  to  do  with  Jennings,  said  he  had  been  going  to 
take  him  to  his  home,  but  on  being  further  questioned,  didn^t  seem  to  know  who 
Jennings  was;  that  the  two  were  token  to  the  police  stotion;  that  the  defendant 
being  there  searched,  |17in  a  roll  were  found  in  his  pocket;  that  Jennings  stoted 
in  the  defendant's  presence  that  he  had  between  $17  and  $20  ;  but  when  searched 
was  found  to  have  but  ninety-six  cents,  no  bills ;  that  the  defendant,  on  being 
asked  where  be  got  the  money,  said  he  didn't  steal  it,  and  repeated  the  stotement 
several  times,  but  could  not  seem  to  give  any  account  of  how  he  came  by  it,  and 
that  the  next  day  Jennings,  when  perfectly  sober,  said  in  the  defendant's  pres- 
ence that  he  did  not  know  the  defendant  and  had  never  seen  him  before.  The 
testimony  seems  to  have  been  entirely  decisive  except  as  to  the  felonious  intent, 
and  we  think  the  court  very  clearly  did  not  err  in  leaving  the  case  to  the  -jury  on 
that  point.  Indeed,  we  do  not  see  how  the  court  could  have  found  any  pretext 
for  toking  it  from  the  jury,  or  even  how  the  jury,  without  some  further  explana- 
tion than  appears  to  have  been  given  by  the  defendant  of  his  conduct,  could  fail 
to  find  the  verdict  which  they  returned. 

The  second  exception  is  because  the  court  below,  in  granting  the  defendant's 
request  to  charge  the  jury  that  they  must  be  satisfied  beyond  a  reasonable  doubt 
that  the  name  of  the  person  on  whom  the  larceny  was  committed  was  the  name 
set  forth  in  the  indictment,  added  the  remark,  *^  but  there  is  evidence  tending  to 
show  the  man's  name  was  Jennings."  The  testimony  for  the  Stote  on  this  point 
was  as  follows,  to- wit:  The  policeman  who  arrested  the  so  called  William  H. 
Jennincs  testified  that  he  gave  his  name  as  Jennings ;  and  the  sergeant  of  police 
testified:  *^He  told  me  his  name  was  William  H.  Jennings,  and  a  lady  came 
the  next  morning  and  asked  for  William  H.  Jennings  and  I  took  her  into  the  cell 
and  she  recognized  him  as  such  and  paid  his  fine.  He  was  fined  for  dnmken- 
ness."  This  testimony  was  given  without  objection,  and  we  think  it  warranted 
the  remark  to  which  exception  was  taken.  We  think,  too,  that  the  testimony  was 
le^timate.  Witnesses  to  prove  a  name  seldom  know  more  than  that  the  person 
whose  name  is  in  question,  answers  to  the  name,  or  that  others  call  him  b^  it,  or  speak 
of  him  as  having  it.  In  Bex  v.  TimminSf  7  Car.  &  P.  499,  on  the  trial  of  an  in- 
dictment for  manslaughter,  a  witness  for  the  prosecution  stoted  that  the  deceased 
stoved  three  days  and  nights  at  his  inn,  and  that  he  asked  the  deceased  his  name, 
ana  that  letters  came  directed  in  that  name,  which  letters  were  delivered  to  the^e- 
ceased  and  received  by  him.  The  court  held  that  the  witness  might  be  asked  what 
name  was  given  by  the  deceased.    The  case  was  no  stronger  than  the  case  at  bar. 

Exceptions  ovenruled. 


BuBNB  f>,  Allen. 

May  28,  1885. 

Attobnst—  Gollbotino  Monvt  —  SuMMART  Proobss. 

When  an  attorney  at  law,  making  collections  for  his  client,  so  retains  the  whole  of  the  sum 
collected,  or  so  retains  a  large  part  thereof  as  to  raise  a  presumption  of  bad  faith  on  his 
part,  the  court  will,  by  order,  require  him  to  make  payment  to  his  client. 

An  attorney  collected  by  suit  $76  for  his  client,  and  held  the  whole  as  payment  for  ser- 
vices in  the  suit,  and  in  other  litigation  as  to  officers'  fees,  which  grew  out  of  the  suit,  the 
client  not  being  interested  in  this  other  litigation. 

■Bsldj  that  the  court,  in  the  circumstances,  would  allow  the  attorney  to  retain  thirty  per 
cent  of  the  sum  collected,  and  would  order  him  to  pay  over  the  balance  to  his  client. 

Petition  for  an  order  of  court  requiring  the  respondent  to  pay  over  certain 
moneys  collected  by  him  as  the  petitioner's  attorney. 

John  M,  Brennati^  for  petitioner.    Nicholas  Van  Slyck^  for  respondent. 

Stinbss,  J.  In  Orr  v.  Tanner^  12  R.  I.  94,  the  court  recognized  the  liability  of 
an  attorney  at  law  to  summary  process  for  the  payment  of  money  in  his  hands  be- 
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longing  to  his  client.  See,  also,  Bowling  Oreen  Savings  Bank  y.  Todd,  52  N.  Y.  489; 
In  re  Finche,  6  Daly,  111 ;  Inre  BleaJdey,  6  Paige,  311 ;  In  re  Aitkin,  4  B.  &  A.  47. 

Proceedings  of  this  kind,  however,  cannot  be  entertained  when  the  case  simply 
presents  a  dmerence  of  opinion  as  to  the  fair  amount  to  be  retained  for  services. 
The  court  cannot  thus  undertake  to  adjust  accounts  between  counsel  and  client. 
But  when  an  attorney  withholds  the  whole,  or  a  sum  so  much  exceeding  a  proper 
or  justifiable  charge  as  to  amount  to  a  breach  of  his  duty  and  to  raise  a  presump- 
tion of  bad  faith,  the  court  which  admits  him  to  the  privilege  of  practicing  at  its 
bar  should  require  of  him  the  fulfillment  of  the  obligations  that  attend  the  privi- 
lege. Such  a  process  is  not,  as  contended  by  the  respondent,  in  contravention  of 
his  right  of  trial  by  jury.  He  is  an  officer  of  the  court ;  he  has  taken  an  oath  that 
he  will  demean  himself  as  an  attorney  and  counselor  of  th^  court,  *'  uprightly  and 
according  to  law."  When  the  court  undertakes  to  enforce  this  plain  duty  of  its 
officer,  it  is  doing  that  which  a  jury  trial  cannot  do.  It  does  not  undertake,  pri- 
marily, to  settle  the  rights  and  credits  of  the  parties,  but  only  tp  require  that  its 
officers  do  not  make  illegal  exactions  nor  deny  to  clients  their  indisputable  rights. 
A  jury  is  the  tribunal  to  settle  what  is  fairly  due  to  the  parties  under  their  con- 
tract. Except  incidentally,  the  court  does  not  touch  that  matter  in  a  proceeding 
like  this,  but  simply  acts  with  reference  to  an  excess,  so  apparent  as  to  amoimt  to 
misconduct. 

As  stated  by  the  court  in  Bowling  Qreen  Savinga  Bank  v.  Todd,  supra,  **  The  law 
is  not  guilty  of  the  absurdity  of  holding  that  after  a  client  has  spent  years  in  col- 
lecting through  his  attorney  a  lawful  demand,  he  shall  be  put  to  spending  as  many 
more  to  collect  it  from  his  attorney,  and,  if  that  attorney  should  not  pay;  then  try 
the  same  track  again." 

In  this  case  the  respondent  attached  property  and  obtained  a  judgment  of  $75 
and  costs  for  the  petitioner  against  the  American  Mills  Company  in  the  justice 
court  of  Warwick,  in  April,  1881.  In  November  1881,  a  subsequent  attaching 
creditor  brought  a  bill  in  equity  against  the  sheriff  and  deputy  sheriff  to  review 
the  taxation  of  costs  and  to  restrain  the  sheriff  from  paying  over  the  costs  as  taxed. 
As  these  costs  were  incident  to  judgments,  the  judgment  plaintiffs  were  afterward 
made  parties  to  the  bill.  But  the  only  question  at  issue  was  the  amount  due  to  the 
officers  and  keepers,  no  question  being  made  as  to  the  judgment  debt  itself.  The 
petitioner  was  in  no  way  interested  in  the  result ;  for,  not  having  paid  these  costs, 
he  would  be  under  no  obligation  to  pay  them  at  all  if  they  were  decided  to  be  ille- 
gal, and  otherwise  the  sheriff  would  pay  them,  as  he  had  received  the  money  for 
that  purpose.  It  was  a  matter  in  which  only  the  officers  were  interested,  although 
others  were  nominal  parties  to  the  bill.  Numerous  hearings  were  had,  and  after 
decision,  another  suit  was  brought  against  the  sheriff  in  the  circuit  court  of  the 
United  States,  about  the  same  matter,  which  is  still  pending;  but  to  this  suit,  the 
petitioner  and  other  judgment  creditors  are  not  parties.  The  respondent  claims 
to  hold  the  whole  amount  of  the  judgment  for  services  rendered  in  these  cases 
and  hearings,  and  also  in  a  suit  which  he  brought  against  the  sheriff  in  a  special 
court  of  common  pleas,  without  the  knowledge  or  authority  of  the  petitioner,  and 
which  was,  under  the  circumstances,  both  unnecessary  and  fruitless.  We  do  not 
think  he  is  entitled  to  maintain  such  a  claim.  The  only  service  rendered  to  the 
^titioner  was  the  issuing  of  a  writ,  attaching  property  and  obtaining  a  nil  dieit 
judgment,  followed  by  execution,  on  which,  after  considerable  trouble  it  is  true, 
tke  money  was  paid  in  full.  The  petitioner  cannot  be  held  to  pay  for  defending 
the  large  allowance  made  to  the  officers  for  costs.  The  respondent  charges, 
among  other  things,  for  going  to  Philadelphia,  pending  the  bill  in  equity,  to 
induce  the  petitioner  not  to  sell  his  claim  to  other  parties.  But  he  cannot  charge 
for  doing  that.  If  the  petitioner  was  willing  to  sell  his  claim,  subject  to  the  lien 
for  costs  and  service,  it  was  no  part  of  his  counsel's  duty  to  prevent  it.  On  the 
contrary,  if  he  was  to  be  charged  with  all  the  litigation  then  in  prospect,  it  would 
have  been  greatly  to  his  advantage  to  sell  and  get  what  he  could  out  of  it,  before 
the  whole  was  consumed  in  expenses;  and  his  counsel,  if  asked,  should  have  so 
advised  him. 

The  whole  controversy  was  about  the  officers^  fees  and  the  defense  to  the  litiga- 
tion was  solely  to  enable  them  to  hold  that  which  had  been  allowed  to  them. 
Vol.  I.— 58 
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No  doubt  the  respondent  thought  that  as  plaintiffs'  attorney  in  the  justice  court 
suits  he  was  bound  to  defend  the  officers  m  the  litigation  that  ensued,  and  that 
he  had  the  right  to  make  charges  to  his  clients  therefor,  but  he  had  not  the  right 
to  think  so.  The  fact  that  the  cause  of  complaint  against  the  officers  happened 
to  grow  out  of  those  suits  did  not  cast  upon  the  plaintiffs  the  burden  of  defend- 
ing them.  Moreover,  it  appears  by  the  record  in  the  Furbush  case  that  in  a  week 
after  the  filing  of  the  bill,  the  ex  parte  injunction,  which  had  been  granted  to 
restrain  the  sheriff  from  paying  out  the  funds  in  his  hands,  was  dissolved  as  to 
the  judgment  debts  and  all  costs,  except  those  taxed  for  taking  inventories  and 
for  keepers'  fees.  From  that  time,  it  cannot  be  claimed  that  the  petitioner  and 
other  judgment  creditors  had  any  interest  in  the  suit  even  though  they  were  made 
parties  to  it  for  the  purpose  of  reaching  the  officers,  if  possible.  Upon  motion 
the  sheriff  could  have  been  ordered  to  pay  over  to  them  all  but  the  costs  in  dis- 
pute, which  in  no  event  were  to  go  to  them,  and,  consequently,  it  is  not  to  be 
presumed  that  they  would  have  been  held  liable  for  costs,  if  the  complainants  had 

Srevailed.  The  respondent  must  have  understood  the  matter  in  this  way  for  he 
id  not,  in  that  suit,  enter  an  appearance  for  the  petitioner  or  for  any  of  the 
plaintiflfe  in  the  justice  court  smts,  but  only  for  the  officers.  Clearly  he  cannot 
charge  the  petitioner  for  services  in  matters  where  he  did  not  appear  for  him.  To 
withhold  his  money  on  that  account  is  to  withhold  it  without  a  legal  right  to  do  so. 
Under  the  circumstances  we  think  that  thirty  per  cent  of  the  judgment  debt  is, 
certainly,  as  much  as  could  be  claimed  for  all  services  that  the  respondent  had 
the  right  to  charge  for,  and  that  he  should  pay  over  all  that  he  holds  above  that 
limit. 
Order  accordingly. 

[See  18  Eng.  Rep.  568.— Ed.] 


Rexboth  v.  Coon. 

May  28,  1886. 

Animals  — Bbks— Kg  Titli  Br  Trespass. 

Bees  are  animals  ferca  nat^ra  and  UDtil  reclaimed  are  only  owned  ratione  soU. 

In  obtaining  possession  of  an  animal  /er<B  nahircB  no  title  is  gained  by  one  who  when 
so  obtaining  possession  is  a  trespasser. 

A.  without  B.'s  permission  put  upon  a  tree  on  B.'s  land  an  empty  box  for  bees  to  hive 
in.  The  box  remained  there  more  than  two  years,  when  C.  took  the  box  down,  took  out 
a  swarm  of  bees  and  replaced  the  box.  A.  after  demand  upon  C.  brought  trover  against 
G.  for  the  value  of  the  bees,  honey,  and  honey  comb. 

Bisldf  that  A.  could  not  maintain  his  action  against  C. 

Exceptions  to  the  court  of  common  pleas.     The  opinion  states  the  facts. 

TiLLiNGHABT,  J.  This  is  an  action  of  the  case  in  trover  for  the  recovery  of 
damages  for  the  wrongful  conversion  of  a  hive  of  bees  together  with  the  honey 
and  honeycomb,  belonging,  as  is  alleged,  to  the  plaintifE.  The  case  was  origi- 
nally brought  and  tried  in  the  justice  court  of  the  town  of  Westerly,  from  whence 
it  was  earned  by  appeal  to  the  court  of  common  pleas.  In  the  court  of  common 
pleas  jury  trial  was  waived  and  it  was  tried  to  the  court  upon  the  law  and  the 
facts.  It  comes  here  by  bill  of  exceptions,  the  only  exception  taken  being  the 
ruling  of  the  court,  that,  upon  the  facts  which  appeared  in  evidence,  the  pl^ntiff 
was  not  entitled  to  recover.  Said  facts  are  incorporated  in  the  bill  of  exceptions 
and  are  a  part  of  the  record  of  the  proceedings.  They  are  substantially  as  follows, 
namely:  In  May,  1881,  the  plaintiff  placed  a  small  pine  box  called  a  bee  hive,  in 
the  crotch  of  a  tree  in  the  woods,  on  land  of  Samuel  Green,  in  the  town  of  Hop- 
kinton.  It  remained  in  this  position  until  about  the  Ist  of  September,  1888, 
when  the  defendant  went  upon  the  premises  and  took  and  carried  away  the  hive 
together  with  a  swarm  of  bees  that  was  then  in  it ;  also  the  honey  and  honey- 
comb, and  appropriated  the  same  to  his  own  use.  The  plaintiff  had  visited  the 
hive  about  twice  a  year  while  it  remained  in  its  position,  for  the  purpose  of  ascer- 
taining whether  any  bees  were  in  it  or  had  been.  He  had  found  none.  The 
plaintiff  never  had  any  express  permission  or  license  from  the  owner  of  the  laad 
to  place  or  keep  his  hive  in  said  tree. 

The  defendant  never  had  any  express  condition  or  license  from  the  owner  of 
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the  land  to  come  upon  it  and  take  and  carry  away  said  property.  Said  hive  was 
at  some  distance  from  any  house,  and  no  person  knew  where  said  bees  came  from 
into  said  hive,  although  a  number  of  people  kept  bees  in  said  town.  There  was 
evidence  that  for  several  years  signs  had  been  posted  up  by  said  Green  on  his 
premises  forbidding  all  persons  from  trespassing  thereon,  and  that  one  of  said 
signs  was  within  twenty  rods  of  said  line,  but  the  plaintiff  testified  that  he  never 
saw  any  of  them,  and  that  he  never  had  any  notice  to  keep  off  said  premises. 
The  defendant  split  ()pen  said  hive,  took  out  its  contents,  and  then  nailed  it 
together  again  and  replaced  it  in  said  tree  in  as  good  condition  as  it  was  before  he 
took  it  away.  The  defendant  testified  that  he  knew  the  owner  of  said  land  had 
forbidden  all  persons  from  trespassing  thereon,  but  that  said  owner  had  told  him 
that  he  did  not  put  up  said  notice  to  keep  off  his  neighbors,  and  had  given  him 
permission  to  go  upon  said  land.  Demand  was  made  upon  defendant  in  due  form 
before  the  commencement  of  suit.  After  the  suit  was  commenced  the  defendant 
turned  over  to  said  Green  what  then  remained  in  his  hands  of  said  bees  and  honey- 
comb. The  value  of  the  property  taken  was  variously  estimated  at  from  $2.50  to 
$10.  Upon  said  facts  the  court  ruled  that  the  plaintiff  was  not  entitled  to  recover 
and  rendered  judgment  for  the  defendant  for  his  costs,  to  which  ruling  the 
plaintiff  duly  excepted. 

The  only  question,  therefore,  is  whether  said  ruling  was  correct. 

The  pilaintiff  claims  that  he  hived  the  bees,  and  that  he  thereby  acquired  at 
least  a  qualified  property  in  them,  notwithstanding  they  were  upon  the  land  of 
another,  which  was  sufficient  to  enable  him  to  maintain  this  action.  We  do  not 
think  the  claim  can  be  substantiated.  The  action  is  trover,  and  in  order  to  re- 
cover, the  plaintiff  must  prove  title,  some  title,  in  himself,  coupled  with  possession 
or  the  right  of  immediate  possession.     We  do  not  think  he  has  proved  either. 

Bees  are  fercB  natuixe ;  and  the  only  ownership  in  them  until  reclaimed  and 
hived  is  rationm  soli.  This  qualified  ownership,  however,  although  exceedingly 
precarious  and  of  imcertain  tenure,  cannot  be  changed  or  terminated  by  the  act 
of  a  mere  trespasser.  That  is  to  say,  the  act  of  reducing  a  thing  ferm  naturm  into 
possession,  where  title  is  thereby  created,  must  not  be  wrongful.  And  if  such  an 
act  is  effected  by  one  who  is  at  the  tnoment  a  trespasser,  no  title  to  the  property 
is  created.  Blades  v.  Higgs^  11  H.of  L.  621.  **  Property  ratione  solij^^  said  the  lord 
chancellor  in  said  case,  **  is  the  common-law  righl  which  every  owner  offland  has 
to  kill  and  take  all  such  animals  feres  natures  as  may,  from  time  to  time,  be  found 
on  his  land,  and  as  soon  as  this  right  is  exercised  the  animal  so  killed,  or  caught, 
becomes  the  absolute  property  of  the  owner  of  the  soil."  It  was  further  held 
in  the  same  case  that  such  animals  when  found,  killed  and  taken  by  a  mere  tres- 
passer, became  also  the  property  of  the  owner  of  the  land,  the  same  as  if  taken 
by  him  or  his  servants.  See  Sutton  v.  Moody y  Ld.  Raym.  250 ;  Sari  of  LonsdaU 
V.  Rigg,  11  Exch.  654;  Higg  v.  Earl  of  Lonsdale,  1  H.  &  N.  928. 

We  understand  that  the  law  in  this  country  with  regard  to  property  in  animals 
/eros  natures  is  substantially  in  accord  with  that  of  England,  excepting  of  course 
all  game  laws  and  statutory  regulations  which  are  now  very  numerous  upon  this 
subject.     See  Idol  v.  Jones,  2  Dev.  162. 

In  support  of  the  plaintiff's  position  in  the  case  at  bar,  he  cites  the  follow- 
ing authorities,  viz.  :  1  Swift's  Digest,  169  ;  2  BL  Com.  *393 ;  2  Kent's 
Com.  ♦850;  2  Inst.  1,  14,  15;  Merrils  v.  Goodwin,  1  Root,  209;  GiUett  v. 
Mason,  7  Johns.  16,  and  Ooff  v.  Kilts,  15  Wend.  550.  All  of  these  authori- 
ties, in  so  far  as  they  are  pertinent,  omitting  of  course  the  citations  from  the 
civil  law,  which  is  not  in  force  here,  tend  in  our  judgment  to  support  the  de- 
fendant's position  rather  than  that  of  the  plaintiff. 

The  case  of  Merrils  v.  Goodwin^  cited  by  the  plaintiff,  that  a  man's  finding 
bees  in  a  tree  standing  upon  another  man's  land  gives  him  no  right  either  to  the 
tree  or  the  bees ;  and  that  a  swarm  of  bees  going  from  a  hive,  if  they  can  be  fol- 
lowed and  identified,  are  not  lost  to  the  owner  but  may  be  reclaimed.  That  is  to 
say,  a  man  may  pursue  his  property  of  this  sort  even  upon  the  land  of  another 
and  retake  it;  and  this  although  the  owner  might  be  liable  for  a  trespass  in  so 
doin^. 

Gulett  V.   Mason,    7  Johns.  16,   cited  by  the  plaintiff,   also  recognizes  the 
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doctrine  of  &  qualified  ownership  in  bees,  ratione  soli;  and  while  it  decides  that 
hiving  or  inclosing  them  ^ves  property  therein,  and  that  he  who  first  incloses 
them  in  a  hive  becomes  their  proprietor,  yet  it  is  clear,  from  the  general  tenor  of 
the  case  as  from  the  note  which  follows  it,  that  it  **  must  be  understood  with  the 
restriction  that  a  person  could  not  come  upon  the  land  of  another  without  his 
consent,  for  the  purpose  of  takingbees,  although  unreclaimed.- 

The  case  of  ^off  v.  Kilts,  15  Wend.  650,  is  clearly  against  the  position  taken 
by  the  plaintiff.  It  was  trespass  for  taking  and  destroying  a  swarm  of  bees 
which  was  the  property  of  the  plaintiff,  but  wliich  left  the  hive  and  flew  off  into 
a  tree  on  land  of  another.  The  owner^  however,  kept  the  bees  in  sight,  followed 
them,  and  marked  the  tree  into  which  they  entered.  The  court  neld  that  the 
plaintiff's  qualified  property  in  the  bees  continued  so  long  as  he  could  keep  them 
in  sight,  and  possessed  the  power  to  pursue  them,  and  that  even  though  he  might 
be  liable  for  trespass  in  following  and  retaking  them  upon  the  land  of  another, 
yet  that  the  qualified  property  remained  in  him,  and  tnat  no  one  else  would  he 
entitled  to  take  theoL  With  regard  to  obtaining  the  ownership  in  bees  the  court 
say:  **  According  to  the  law  of  nature,  where  prior  occupancy  alone  gave  right, 
the  individual  wno  first  hived  the  swarm  would  be  entitled  to  the  property  in  it; 
but  since  the  institution  of  civil  society,  and  the  regulation  of  the  right  of 
property  by  its  positive  laws,  the  forest  as  well  as  the  cultivated  field  b<elong  ex- 
clusively to  the  owner,  who  has  acquired  a  title  to  it  under  those  laws."  "The 
natural  right  to  the  enjoyment  of  the  sport  of  hunting  and  fowling,  wherever 
animals  fercB  natura  could  be  found,  has  given  way,  in  the  progress  of  society, 
to  the  establishment  of  rights  of  property  better  defined  and  of  a  more  durable 
character.  Hence  no  one  has  a  right  to  invade  the  inclosure  of  another  for  that 
purpose.  He  would  be  a  trespasser,  and  as  such  liable  for  the  game  taken."  See, 
also,  Ferguson  v.  Miller,  1  Cow.  243 ;  Adams  v.  Burton,  48  Vt.  86,  88,  and  Bennett's 
Farm  Law,  64. 

In  the  case  at  bar  the  plaintiff  was  a  trespasser  upon  the  land  of  Green  from 
the  beginning.  He  had  no  right  to  place  the  box  or  hive  in  the  tree;  and  by 
placing  it  there  he  acquired  no  title  to  the  bees  which  subsequently  occupied  it, 
or  to  the  honey  which  they  produced.  Neither  is  it  material  to  the  issue  for  us 
to  inquire  whether  the  defendant,  by  taking  the  bees  and  honey  away  without 
previous  permission  from  the  owner  of  the  land,  was  also  a  trespasser;  for  even 
admitting  that  he  was  does  not  in  any  way  aid  the  plaintiff  in  this  suit  The  fact 
that  A.  commits  a  trespass  upon  land  of  B.  and  carries  away  some  of  his  per- 
sonal property  would  hardly  be  considered  a  cause  of  action  in  favor  of  0. 

As  to  the  point  raised  by  defendant's  counsel  that  no  exception  can  be  taken  to 
the  judgment  where  the  court  below  finds  both  as  to  the  law  and  the  facts,  we 
have  to  say  that  we  do  not  so  construe  the  statute.  It  provides  that  **if  such 
.  .  .  party  be  aggrieved  by  any  opinion,  direction,  ruling  or  judgment  of  the 
court  of  common  pleas  on  any  matter  of  law  raised  by  the  pleadings  or  by  an 
agreed  statement  of  facts,  or  apparent  upon  or  brought  upon  the  record  by  a  bill 
of  exceptions,  shall  be  entitled  to  have  such  matter  of  law  heard  and  decided  by 
the  supreme  court,"  etc.  Pub.  Stat.  R.  I.,  chap.  220,  §  10.  The  ruling  complained 
of  in  this  case  was  made  upon  a  certain  state  of  facts,  first  found  by  the  court 
below,  which  facts  are  brought  upon  the  record  by  a  bill  of  exceptions.  With 
regard  to  the  finding  of  those  facts  we  have  nothing  to  do ;  but  with  regard  to  the 
law  applicable  to  that  state  of  facts  we  have  to  do  upon  proceedings  of  this  sort. 
See  Providence  Co.  Savings  Bank  v.  Phalen,  12  R.  I.  495 ;  Providence  Gas  Burner* 
Co,  V.  Barney,  14  id.  18;  Kenney  v.  Sweeney,  id.  581. 

Exceptions  overruled. 

[See  Moak's  Underhill  on  Torts,  579  «^  «^.~Ed.j 
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Hamhond  v.  Hammohd. 

June  5, 1885. 

HaBBIAQB  —  DlYOROB  —  "  SUFTICISNT  AbIUTT  TO  PbOVIDB  **  —  HUBBAND  IN  PbISON. 

On  an  application  for  a  divorce  under  a  statute  which  made  *'  neglect  or  refusal  on  the 
part  of  the  nusband,  being  of  sufficient  ability,  to  provide  necessaries  for  the  subsistance 
of  his  wife  " — Pub.  Stat,  of  R.  I.,  chap.  167,  f  2 — a  cause  for  divorce,  it  appeared  that  the 
neglect  to  provide  was  caused  bj  the  committal  of  the  husband  to  prison  for  a  term  of 
years  under  sentence  for  a  felony. 

JBeld,  that  while  incarcerated  he  had  not  **  sufficient  ability  "  to  provide. 

Mela,  further,  that  in  divorce  proceedings  the  cause  of  the  inability  to  provide  on  the 
part  of  the  husband  was  immaterial,  and  that  the  petition  for  divorce  must  be  dismissed. 

Petition  for  divorce. 

Charles  F,  Baldwin^  for  petitioner.    A,  d  A,  i>.  Payndf  for  respondent 

DuBFBB,  0.  J.  Two  causes  for  divorce  are  assigned  in  the  petition,  namely, 
extreme  cruelty  and  neglect  or  refusal  to  provide  necessaries,  the  respondent  being 
of  sufficient  ability.  Extreme  cruelty  has  not  been  proved.  The  only  proof  of 
neglect  to  provide  is  that,  about  a  year  and  half  before  the  preferring  of  the  peti- 
tion, the  respondent  was  arrested  in  Albany,  New  York,  for  burglary  in  the  tnird 
degree,  so  called,  convicted  and  imprisoned  in  New  York  for  two  years.  He  was 
destitute  of  property  of  any  sort,  and  of  course  could  not,  while  in  prison,  have 
the  fruit  of  his  labor.  Clearly,  therefore,  he  did  not  have  sufficient  ability  to 
provide  necessaries  for  his  wife,  and  we  do  not  see  how  it  can  be  said  that  the 
statutory  cause  has  been  proved.  It  is  urged  that  the  lack  of  ability  ought  not 
to  avail  the  respondent,  because  he  lost  the  ability  by  his  own  fault.  We  do  not 
think  any  estoppel  can  be  applied  in  a  divorce  case.  The  question  of  divorce  is 
not  a  matter  which  is  merely  personal  to  the  parties.  The  State  has  an  interest 
in  it,  and  has  clearly  specified  the  causes ;  one  or  more  of  which  must  be  shown 
to  exist  to  the  satisfaction  of  the  court  before  the  divorce  can  be  granted.  We 
cannot  hold  that  the  respondent  had  sufficient  ability,  when  it  is  clear  that  he  did 
not  have  it,  merely  because  he  lost  it  by  his  own  fault.  The  fact  that  the  fault 
was  also  a  crime  makes  no  difference,  in  a  legal  point  of  view,  for  it  is  not  the 
crime  which  the  statute  makes  a  cause  for  divorce,  but  neglect  or  refusal  to  pro- 
vide, being  of  sufficient  ability.  If  the  divorce  were  grantable  in  this  case,  not- 
withistanding  the  husband^s  lack  of  ability,  we  do  not  see  why  it  would  not  be 
grantable  for  a  like  reason  if  the  husband  had  simply  disabled  himself  by  break- 
ing an  arm  or  a  leg  by  assuming  an  unnecessary  risk  or  by  falling  sick  from  a 
reckless  exposure  to  contagious  dSsease. 

Petition  dismissed. 


Otis  t>.  Von  Stoboh.  __  _ 

June  18,  1885. 

Nbqotiablb  Ikstrumbnt— Parol  Evidbncb— Maker  in  Fact  Surety — Benefit  of  Gollatbrals. 

When  one  of  two  debtors  is  surety  for  the  other  and  the  common  creditor  has  taken 
security  from  the  principal  debtor,  he  must  srire  the  surety  the  benefit  of  the  security 
either  by  way  of  payment  or  subrogation.  If  the  creditor  surrenders  the  security  without 
the  surety's  consent  the  surety  is  pro  tarUo  discharged.  The  surety  may  show  th&  sur- 
render in  defense  either  at  law  or  in  equity. 

If  this  relation  of  principal  debtor  and  surety  does  not  appear  onHhe  face  of  the  obliga- 
tion it  may  be  shown  by  extrinsic  eiridence,  as  may  also  notice  to  the  creditor  of  the  rela- 
tion. 

But  the  surrender  of  the  security  to  discharge  the  surety  must  be  a  surrender  of  prop- 
erty actually  acquired  by  the  creditor  for  security.  Mere  non-action  on  the  creditor's  part, 
or  neglect  to  obtain  possession  of  property  for  security,  which  with  more  effort  he  might 
have  obtained,  does  not  discharge  the  surety. 

Defendant's  petition  for  a  new  trial. 

This  action  was  assumpsit  on  a  promissory  note  brought  against  the  defendant 
as  anoint  and  several  maker  thereof  with  one  Charles  H.  Scott. 
At  the  trial  the  defendant  offered  evidence  to  show  that  as  between  himself  and 
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the  plaintiff  he  was  surety  for  the  payment  of  the  note.  The  defendant  also 
called  the  plaintiff  as  a  witness  to  show  that  the  plaintiff  had  taken  a  mortgage 
from  Scott  to  secure  the  note.  The  plaintiff  testined  to  having  received  but  a  por- 
tion of  the  property  covered  by  the  mortgage. 

On  the  objection  of  tlie  plaintiff's  counsel  all  this  evidence  was  excluded  by  the 
court,  the  presiding  justice  ruling  that  the  defendant  was  a  joint  and  several 
maker,  as  such  was  liable  on  the  note,  and  could  not  change  this  liability  by  parol 
evidence. 

To  this  ruling  the  defendant  excepted. 

Robert  W.  Burbank^  for  plaintiff.     Simon  8,  Ixtphamy  for  defendant. 

DuRFEB,  C.  J.  We  think  it  is  well  settled  that  where  the  relation  of  principal 
and  surety  exists  between  two  debtors,  it  is  the  duty  of  the  creditor,  if  he  knows 
of  the  relation  and  has  taken  collateral  security .  from  the  principal  debtor,  even 
though  both  are  principals  to  him,  either  to  enforce  the  security  himself  and  apply 
the  avails  of  it  to  the  debt,  or  to  preserve  it  for  the  surety,  so  that  the  surety  paying 
the  debt  can  have  the  benefit  of  it  by  way  of  subrogation,  and  that  if  the  creditor, 
in  violation  of  his  duty,  surrenders  the  security  without  the  consent  of  the  surety, 
the  latter  will  be  discharged  either  wholly  or  pro  tanto  according  to  the  value  of 
the  security  so  surrendered,  and  that,  according  to  modern  decisions,  the  surety  is 
entitled  to  show  the  surrender  by  way  of  defense  at  law  as  well  as  in  equity. 
B(iker  v.  Briggs,  8  Pick.  122;  Guild  v.  Butler,  127  Mass.  886;  New  HampshiH 
Savings  Bank  v.  Cokord^  15  N.  H.  119;  Springer  v.  Toothakery  48  Me.  881;  Fergu- 
son V.  Turner,  7  Mo.  497 ;  Kirkpat?^k  v.  Howk,  80  HI.  122 ;  Bogers  v.  School  Trustees, 
46  id.  428;  Neff's  Appeal,  9  Watts  «fc  Serg.  86;  Fverhj  v.  Bice,  20  Penn.  St.  297; 
Mayhew  v.  Crickttt,  2  Swanst.  185.  It  is  also  well  settled  that  the  fact  that  one  debtot 
is  surety  for  the  other  is  no  part  of  the  contract,  but  merely  a  collateral  fact, 
which,  if  it  does  not  appear  on  the  face  of  the  obligation,  may  be  proved,  to- 
gether with  the  fact  of  notice  thereof  to  the  creditor,  by  extrinsic  evidence. 
Quild  V.  BuiW,  127  Mass.  886;  Hubbard  v.  Oumey,  64  N.  Y.  467.  It  follows 
that  the  ruling  of  the  court  at  nid  prius  was  erroneous  in  point  of  law,  and  that 
the  defendant  is  entitled  to  a  new  trial  if  he  has  been  injured  by  it.  The  petition 
shows  that  the  testimony  of  the  plaintffi,  introduced  by  the  defendant,  was  that 
he  took  from  the  principal  debtor,  by  way  of  collateral  security,  a  mortgage  of 
the  debtor's  household  furniture,  buggy  and  harness,  and  an  assignment  of  bills 
or  book  accounts;  that  all  that  had  been  delivered  to  him  under  the  mortgage 
was  the  buggy  and  harness  which  he  had  sold,  netting  by  the  sale  the  sum  oi 
$21.80;  that  he  had  asked  for  a  list  of  the  bills  or  accounts  but  had  never  been 
able  to  get  it  and  did  not  know  who  owned  them,  and  that  he  had  asked  for  the 
furniture,  but  the  debtor  had  never  delivered  it  and  it  was  still  where  it  was  left 
by  the  debtor.  It  waa  at  this  point,  while  the  defendant  was  pursuing  the  in- 
quiry as  to  the  furniture,  that  the  counsel  for  the  plaintiff  interposed  the  objection 
which  jvas  sustained.  The  petition  does  not  show  and  it  is  not  claimed  that  the 
mortgage  has  ever  been  released  or  given  up.  Nor  does  it  appear  from  the 
petition,  as  allowed  with  amendment  by  the  court,  that  the  defendant  had 
any  testimony  other  than  that  of  the  plaintiff  to  show  what  had  become  of 
the  mortgage  or  assigned  property,  or  any  testimony  to  show  that  the  plaintiff 
had  been  guilty  of  any  o4;her  default  or  fault  with  regard  to  it  than  this,  namely, 
that  he  had  omitted  to  reduce  it  to  possession  when,  with  a  little  more  effort,  he 
might  have  done  it..  But  if  this  was  all  he  could  show,  the  ruling  did  not  harm 
him  and  a  new  trial  could  do  him  no  good ;  for  the  surety  is  not  exonerated, 
either  wholly  or  in  part,  by  mere  non-action  or  passivity  on  the  part  of  the 
creditor,  so  long  as  the  security  or  any  property  or  advantage  actually  taken  or 
acquired  under  it  is  preserved  unimpaired.  Colebrook  on  Collateral  Securities, 
§  241.  We  decide,  therefore,  that  the  petition  must  be  dismissed  unless  the 
petitioner  will  satisfy  us  by  affidavit,  to  oe  filed  on  or  before  the  20th  inst.,  that 
he  had  good  reason,  stating  the  reason,  to  believe  that  but  for  the  ruling  he  could 
have  been  able  to  show  that  the  plaintiff  came  into  the  actual  possession  of 
property  under  the  mortgage  or  assignment,  and  subsequently  surrendered  it 

Order  accordingly. 
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Subsequently  the  affidavit  above  spoken  of  was  filed  and  the  petition  for  a  new 
trial  was  granted. 

fSee  19  Eng.  Bep.  801;  29  id.  224;  84  id.  286,  289;  28  id.  418;  87  Am.  Rep.  602.— Ed.] 


Hbrbbbhoff  V,  Tripp. 

July  9,  1885. 

Ejbctmbkt— MBsm  Profits. 

In  trespass  for  fnMneproJU$f  two  leases  offered  in  eiridence  by  the  plaintiff  to  show  the 
rental  value  of  the  premises  and  the  time  when  he  obtained  possession  were  excluded  by 
the  presiding  justice. 

The  plaintiff  petitioned  for  a  new  trial.    The  record  of  the  ejectment  snit  had  been  put  in. 
The  lessee  of  one  of  the  leases  had  testified  as  to  his  rent,  and  the  petition  did  not  set 
out  the  rent  reserved  in  the  other  lease.    Beld,  that  the  petition  did  not  show  that  the 
plaintiff  was  injured  by  the  exclusion  of  the  deeds  and  should  not  be  granted. 
Damages  —  Couksbl  Fbvs  —  Statute  of  Limitations. 

In  trespass  for  me»n6 profits  the  plaintiff  cannot  recover  counsel  fees  and  expenses  paid  out 
in  the  ejectment  suit.  Punitive  damages  are  allowed  only  when  the  defendant  has  shown 
malice  or  bad  faith.  Causes  of  action  accrue  when  the  trespasses  are  committed,  and  a 
recovery  can  only  be  had  for  such  time  as  lies  within  the  limits  of  the  statute  of  limitations. 

Plaintiffs'  petition  for  a  new  trial. 

Amasa  if.  Eaton,  for  plaintiffs.  .Nicholas  Van  Slyek,  city  solicitor,  for  de- 
fendant. 

DuBFEB,  C.  J.  This  is  trespass  for  the  mesne  profits  of  land  recovered  in  eject- 
ment from  the  city  of  Providence.  The  case  was  tried  in  this  court  at  the  October 
term,  1884,  the  trial  resulting  in  a  verdict  for  the  plaintiffs  for  $675.  The  plain- 
tiffs petition  for  a  new  trial  for  errors  in  rulings  ana  on  the  ground  that  the  verdict 
was  against  the  evidence  and  the  weight  thereof. 

First,  The  first  error  alleged,  is  the  exclusion  of  two  leases  of  the  premises,  the 
mesne  profits  of  which  were  sued  for,  dated  February  1,  1883,  and  given  by  the 
plaintiffs  to  former  tenants  of  the  city  of  Providence.  The  leases  were  offered  to 
prove  the  rental  value  of  the  premises  and  the  date  at  which  the  plaintiffs  obtained 
possession.  The  lessee  in  one  of  the  leases,  however,  had  already  testified  to  the 
rent  which  he  paid,  before  the  lease  was  offered  in  evidence,  and  the  petition  does 
not  show  what  rent  was  reserved  in  the  other  lease.  The  petition,  therefore,  does 
not  show  that  the  plaintiffs  have  been  injured  in  this  respect  by  the  exclusion.  It 
does  not  appear  that  the  date  of  the  lease  shows  the  time  when  the  plaintiffs  ob- 
tained possession,  for  possession  may  have  been  obtained  sometime  before  the  lease 
was  given.  The  petition  shows  that  the  record  in  the  ejectment  suit,  wherein  the 
plaintiff  recovered  the  premises,  was  put  in,  and  also  the  accoimts  of  the  city 
showing  the  amounts  and  dates  of  all  sums  paid  to  the  city  by  said  lessees  while 
they  paid  rent  for  the  lots  they  occupied.  One  of  the  lessees,  called  as  a  witness 
by  the  plaintiffs,  testified  that  he  paid  the  city  $50  a  year  until  the  plaintiffs  got 
possession  of  the  premises.  The  time  was,  therefore,  fixed  independently  of  the 
lease.     We  do  not  think  a  new  trial  should  be  granted  on  this  first  ground. 

Second.  The  second  error  alleged,  is  the  exclusion  of  the  testimony  offered  to 
prove  the  expenses  incurred  for  counsel  iees  and  for  services  of  en^neer  in  exam- 
ining records  and  making  plat,  etc.,  in  the  ejectment  suit.  The  English  rule  is 
that  the  plaintiff  in  trespass  for  mesne  profits  may  recover,  as  part  of  his  damages, 
the  costs  of  the  ejectment  suit  as  taxed,  but  not  beyond  the  taxation 
when  they  are  taxed.  Doe  v.  Earei  2  Dowl.  P.  C.  245;  Doe  v.  Davisy  1  Esp. 
868;  Doe  v.  FUlAter,  18  M.  &  W.  47;  Mayne  on  Damages,  by  Wood,  ♦398. 
In  Alexander  v.  Eerr,  11  Penn.  St.'  637,  Gibson,  C.  J.,  said:  ** Costs  of  a 
previous  action  have  doubtless  been  recovered,  but  it  is  by  no  means  certain  that 
counsel  fees  and  compensation  for  expense  and  trouble  have  been  treated  as  such. 
In  England  the  costs  of  an  attorney  proper  are  different  things ;  and  if  more  was 
meant,  the  relaxation  of  the  rule  has  gone  to  a  fearful  length.  Clients  would  pay 
liberally  out  of  the  pockets  of  their  adversaries,  and  jurors  would  not  weigh  their 
claims  for  trouble  in  golden  scales.     ...   A  separate  suit  could  not  lie  for  the 
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trouble  and  expense  of  a  previotis  one,  and  there  is  no  reason  why  they  should  be 
component  parts  of  a  cause  of  action  in  common  with  something  else."  In  Doe 
V.  PerkinSf  8  B.  Monr.  198,  cited  by  the  plaintiflEs,  the  court  held  that  the  plaintifE 
in  trespass  for  tiume  profits  was  entitled  to  recover  as  a  part  of  his  damages  his 
reasonable  counsel  fees  and  expenses  in  the  ejectment  suit  The  court  cite  no 
authority  for  their  decision.  Such  an  allowance  may  be  just,  but  it  is  anomalous, 
for  there  is  no  reason  for  the  recovery  of  the  counsel  fees  and  expenses  of  the 
ejectment  suit  which  would  not  apply  as  well  to  any  other  suit.  If  the  plaintiff  is 
entitled  to  recover  his  counsel  fees  and  expenses  when  he  succeeds  in  the  eject- 
ment suit,  why  should  not  the  defendant  have  the  same  measure  of  justice  when 
he  succeeds  ?    We  do  not  think  the  court  erred  in  this  matter. 

Third.  The  third  error  alleged  is  the  refusal  of  the  court  to  instruct  the  jury  that 
they  might  find  exemplary  damages.  We  do  not  think  there  was  any  error  in  this 
Courts  which  allow  exemi)lary  or  vindictive  damages  allow  them  only  when  the 
defendant  has  acted  maliciously  or  in  bad  faith.  In  the  case  at  bar  there  was  no 
evidence  of  malice  or  bad  faith  on  the  part  of  the  city.  The  fact  that  the  city 
prevented  the  plaintiffs  from  taking  possession  by  its  police  does  not  show  malice 
or  bad  faith  any  more  than  if  it  had  done  so  by  any  other  agent  or  servant.  It 
was  precisely  what  the  city  would  do  if  it  believed  itself  the  rightful  owner.  The 
cases  cited  by  the  plaintiff  do  not  show  that  a  plaintiff  in  trespass  for  meme  prqfiU 
is  entitled  to  recover  exemplary  or  vindictive  aamages  as  a  matter  of  course,  but 
only  that  the  plaintiff  in  such  a  case  is  entitled  to  recover  more  than  the  profits 
actually  received  when  the  damages  exceed  such  profits. 

Fourth.  The  plaintiffs  contend  that  the  statute  of  limitations  does  not  apply  be- 
cause they  could  not  sue  for  the  mesne  profits  hef ore  their  recovery  in  the  ejectment 
suit.  We  think,  however,  that  the  causes  of  action  must  be  held  to  have  accrued 
when  the  trespasses  were  committed,  the  possession  relating  back  when  recovered, 
and  consequently  that  the  statute  of  limitations  must  be  held  to  be  a  bar  except 
for  the  four  years  next  before  the  suit.  Lynch  v.  Cox,  28  Penn,  St.  265 ;  Hill  v. 
Meyers,  46  id.  15 ;   Morgan  v.  Varkk,  8  Wend.  687 ;  Jackson  v.  Wood,  24  id,  448. 

We  are  not  satisfied  that  the  plaintiffs  are  entitled  to  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  evidence. 

Petition  dismissed. 

[81  Eng.  Rep.  724.] 


MoG-BATH  v.  New  Tork  and  New  England  Railboad  Co. 

July  9,  1886. 

The  decision  of  this  court,  heretofore  given  in  MeGraih  r.  iV.  7.  dk  N.  E.  IL  K  Co..  14 
R.  I.  857;  80  Alb.  L.  J.  287,  affirmed. 

Trespass  on  the  case.     Heard  by  the  court,  jury  trial  being  waived. 

Charles  E.  G(yrman,  for  plaintiff.  WiJUiam  P,  Sheffield  db  Frank  8.  Arnold,  for 
defendant. 

DuRFEB,  C.  J.  This  is  the  case  in  which  we  granted  a  new  trial  at  a  former 
term,  on  the  ground  that  the  verdict  was  against  the  evidence.  14  R.  I.  357.  The 
parties  have  waived  a  jury  trial  and  now  submit  the  case  to  us  on  the  same  evi- 
dence, the  purpose  of  the  plaintiff  being,  to  urge  upon  us  certain  considerations, 
not  before  urged,  in  regard  to  the  statute  under  wnich  the  action  was  brought 
Gen.  Stat.  R.  L,  chap.  193,  §  16;  Pub.  8tat..R.  I.,  chap.  204,  §  15.  The  language 
of  section  15  is :  '*  If  the  life  of  any  person,  being  a  passenger  in  any  stage  coach 
or  other  conveyance,  when  used  by  common  carriers,  or  the  life  of  any  person, 
whether  a  passenger  or  not,  in  the  care  of  proprietors  of,  or  common  earners  by 
means  of,  railroads  or  steamboats,     .  .     shall  be  lost  by  reason  of  negligence 

or  carelessness  of  such  common  carrier,  proprietor  or  proprietors,  or  by  the  unfit- 
ness or  negligence  or  carelessness  of  their  servants  or  agents,  in  this  State,  such 
common  earners,  proprietor  or  proprietors,  shall  be  liable  to  damages, "  etc.  The 
plaintiff  invites  our  attention  particularly  to  the  words,  ''whether  a  passenger  or 
not,"  and  contends  that  the  provision  extends,  in  the  case  of  railroad  and  steam- 
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boat  companies,  to  persons  in  their  employ,  as  well  as  to  persons  simply  in  their 
**  care,"  and conseouently  that  such  a  company  becomes  liable  under  the  statute, 
if  the  life  of  one  of  its  servants  or  employees  is  lost  by  the  carelessness  of  his  fel- 
low servants,  though  at  common  law  a  master  is  not  liable  to  his  servant  for  an 
injuiT  resulting  from  the  carelessness  of  a  fellow  servant,  if  he  has  used  reasonable 
care  m  selecting  his  servants.  The  question  raised  by  the  argumenl  is  an  import- 
ant one,  and  when  it  becomes  necessary  to  decide  it,  will  merit  a  very  careful 
consideration.  'We  do  not  think  it  is  necessary  to  decide  it  in  this  case.  The 
ground  on  which  we  thouglit  the  plaintiff  was  not  entitled  to  recover,  when  the 
case  was  before  us  on  the  motion  for  new  trial,  was  not  that  intestate  was  a  ser- 
vant killed  by  the  carelessness  of  a  fellow  servant,  but  that  he  had  voluntarily 
assumed  the  risk  of  the  accident  by  which  his  life  was  lost.  If  the  statute  does  ex- 
tend to  servants  as  well  as  to  passengers,  it  will  not  be  contended  that  it  imposes  a 
greater  liability  for  servants  than  for  passengers,  and  we  are  very  clearly  of  opinion 
that  a  railroad  company  would  not  be  liable  for  the  death  of  a  passenger  if  the 
passenger  voluntarily  exposed  himself  to  the  casualty  by  which  his  life  was  lost.  In 
such  a  case  if  the  passenger  were  killed,  his  death  would  be  attributable  to  his  own 
fault  rather  than  to  the  company's  negligence,  even  if  there  were  negligence  on 
the  part  of  the  company.  The  intestate,  as  we  stated  in  the  former  opinion, 
knew  the  risk  he  was  running  by  riding  on  the  hand  car.  The  plaintiff  contends 
that  the  intestate  was  under  the  foreman,  and  therefore  it  must  oe  presumed  that 
he  rode  on  the  car  at  the  foreman's  command  for  the  purpose  of  returning  the 
car.  The  testimony  was  that  the  intestate  was  one  of  a  gang  of  men  who  were 
employed  on  Thanksgiving  day  to  do  a  job  of  work,  shoveling  coal,  which  would 
take  about  half  a  day  and  have  a  full  day's  pay  for  it.  The  men  had  finished  the 
job  by  about  11  :lo  o'clock,  a.  m.  Soon  afterward  the  foreman  took  out  his  watch 
and  said:  "It  is  twenty  minutes  past  eleven.  We  have  ample  time  to  get  home 
before  the  regular  train  leaves."  The  time  for  that  train  to  leave  was  11:40  a.  m. 
The  remark  was  not  a  command,  but  a  suggestion,  apparently  put  interrogatively, 
to  ascertain  if  the  men  wanted  to  take  the  car  witnout  precautions  before  the 
passing  of  the  regular  train.  The  men  took  the  car,  so  far  as  appears,  without 
hesitation  or  objection,  the  intestate  as  willingly  as  the  others.  There  is  nothing 
to  show  that  the  foreman  would  have  refused  to  take  the  proper  precautions,  i.  e., 
to  leave  a  man  with  a  red  flag  behind  and  send  another  before,  if  the  men  had 
wished  him  to  do  so ;  but  it  would  have  necessitated  delay,  and,  according  to  the 
testimony,  they  were  in  a  hurry  to  get  home  for  Thanksgiving.  Doubtless  the 
intestate  would  have  been  permitted  to  walk  if  he  tiad  preferred  to  do  so,  but 
probably  would  have  felt  himself  aggrieved  if  he  had  not  been  permitted  to  ride. 
The  hand  car  was  overtaken  and  run  into,  soon  after  starting,  by  a  special  train, 
which  came  as  unexpectedly  to  the  foreman  as  to  the  others,  though  both  he  and 
they  knew  that  under  the  regulations  such  a  train  might  come  upon  them  unsig- 
naled,  and  therefore  that  they  ran  that  risk  when  they  started  without  sending 
out  the  red  flags.  The  foreman  may  have  been  more  to  blame  than  the  others 
because  he  was  foreman,  but  the  carelessness  was  common  to  all.  The  case  is 
not  similar  to  Mann  v.  Oriental  Print  Works,  11  R.  I.  152;  for  there  an  employee 
was  suddenly  called  upon  by  his  superior  to  do  a  dangerous  work  out  of  his 
sphere,  without  knowing  the  danger  or  how  to  guard  against  it.  Being  ignorant 
of  the  risk,  he  could  not,  under  the  circumstances,  be  held  to  have  accepted  it. 
This  case,  in  respect  of  the  principles  which  ought  to  govern  it,  is  more  like  KeUi/ 
V.  SUver  Spring  Co.,  12  R.  1.  112. 
Judgment  for  defendant  for  costs. 


ENOWTiES  V.  WhALET. 
July  9,  1885. 

StATUTB  of  LlMITATIOire  —  As  AGAINST  EXSCDTOBS,  ETC. 


The  statute  of  limitations  limiting  actions  in  cusumpn^  to  six  years — Pub.  Stat.  R.  I. 
chap.  205,  S  8  —  begins  to  run  in  favor  of  executors  and  administrators  as  soon  as  they  are 
___i:fl_j     « ^    .._.._._.. . ....  lars— Pub.SUt 

)  last-named  sec- 
prececTent  to  the  qualifioation  of  the 
executor  or  administrator. 


cnap.  seuo,  so  —  oegins  to  run  in  lavor  oi  executors  and  admmistrators  as  soon 
qualified.  Executors  and  administrators  may  reduce  this  time  to  three  years- 
B.  I.,  chap.  189,  i  8;  chap.  205,  S  9— b7  givme  the  notices  provided  in  the  last 
tion.    These  notiees  are,  however,  not  a  condition  precedent  to  the  qualifioi 
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Exceptions  to  the  court  of  common  pleas.     The  opinion  states  the  case. 
TT.  W.  d  8.  T,  Douglas,  for  plaintiff.     Charles  Bradley  A  Walter  F,  AngeU,  for 
defendant. 

Matteson,  J.  This  is  an  action  of  assumpsit  for  moneys  alleged  to  be  due  to 
the  late  firm  of  Knowles  &  Boyce,  of  which  the  plaintiff  is  surviving  partner,  for 
the  funeral  and  burial  expenses  of  the  defendant's  testator.  The  items  in  the 
account,  filed  with  the  declaratipn,  bear  date  respectively,  February  13  and  May 
2,  1872.  The  writ  is  dated  July  7,  1884:  The  defendant  pleads  ^r««,  the  general 
issue ;  and  second,  the  statute  of  limitations,  namely :  that  said  supposed  causes  of 
action  did  not,  nor  did  any  of  them,  accrue  within  six  years  next  before  the  com- 
mencement of  the  suit.  The  plaint*''  joined  issue  upon  the  first  plea,  and  replied 
to  the  second,  that  he  ought  nou  to  be  barred  from  maintaining  his  action, 
because  the  causes  of  action  in  his  declaration  set  forth  are  for  the  recovery  of  the 
funeral  expenses  of  the  defendant's  testator  and  accrued  to  the  said  firm  since  the 
death  of  the  testator,  and  the  defendant  first  gave  notice  of  his  appointment  as 
administrator  within  less  than  three  years  before  the  bringing  of  the  suit,  to-wit, 
etc.  To  this  replication  the  defendant  rejoined  that  the  plaintiff  ought  not,  by 
reason  of  any  thing  therein  contained,  to  have  or  maintain  his  action  against  him, 
because  more  than  six  years  prior  to  the  bringing  of  the  suit,  to-wit,  on  the  23d 
of  April,  1872,  Mary  Tanner  was  appointed  by  the  probate  court  of  Nfirth  Provi- 
dence administratrix,  with  the  will  annexed,  on  the  estate  of  the  testator,  and 
qualified  herself  and  acted  as  such  administratrix  to  the  time  of  her  death,  to- 
wit,  in  January,  1882.     To  this  rejoinder  the  plaintiff  demurred. 

The  cause  was  heard  in  the  court  of  common  pleas,  at  the  Dec.  term,  1884,  and 
the  demurrer  sustained.  Thereupon  judgment  was  rendered  for  the  plaintiff.  To 
the  ruling  sustaining  the  demurrer,  the  defendant  excepted. 

Pub.  Stat.  R.  L,  chap.  205,  $  3,  provides  that  an  action  of  assumpsit  *  ^  shall  be 
commenced  and  sued  within  six  years  next  after  the  cause  of  such  action  shall 
accrue  and  not  after."  Pub.  Stat.  R  I.,  chap.  189,  §  8,  and  chap.  205,  §  9,  limit 
tlie  period  within  which  actions  may  be  brought  against  executors  or  administra- 
tors to  three  years  next  after  the  will  shall  be  proved  or  administration  granted, 
provided  the  executor  or  administrator  shall  give  notice  of  his  appointment,  by 
publishing  the  same  in  some  public  newspaper  in  this  State  nearest  the  place  in 
which  the  deceased  person  last  dwelt,  or  m  such  other  manner  as  the  court  of  pro- 
bate shall  direct.  Pub.  Stat.  R.  I.,  chap.  184,  §  37,  directs  executors  and  admmis- 
trators,  as  soon  as  may  be  after  their  appointment,  to  give  notice  thereof  in  the 
manner  prescribed  in  the  above  recited  provision. 

It  is  conceded  that  the  plaintiff's  claim  is  barred  by  the  general  statute  of  limi- 
^tions  —  Pub.  Stat.  R.  L,  chap.  205,  §  3 — if  that  statute  is  applicable  to  this  case. 
The  plaintiff,  however,  contends,  that  it  is  not  so  applicable,  but  that  the  case  is 
governed  by  the  special  statutes,  relating  to  executors  and  administrators,  men- 
tioned above.  He  insists  that  inasmuch  as  Pub.  Stat.  R.  I.,  chap.  184,  §  87,  re- 
quires executors  and  administrators  to  give  notice  of  their  appointment  as  set 
forth  therein,  and  in  the  proviso  above  quoted,  the  three  years  limited,  in  which 
actions  may  be  brought,  do  not  begin  to  run  till  such  notice  has  been  given,  hence 
the  defendant's  rejoinder,  as  it  does  not  aver  that  the  ori^al  administratrix, 
Mary  Tanner,  gave  notice  of  her  appointment  as  required  by  the  statute,  is  in- 
suficient. 

We  do  not  think  these  views  correct  The  general  statute  of  limitations  in  its 
terms  applies  to  all  actions,  and  therefore  to  actions  against  executors  and  admin- 
istrators as  well  as  others.  The  notice  prescribed  by  Pub.  Stat.,  chap.  184,  §  87, 
is  nowhere  made  a  condition  precedent  to  the  qualification  of  an  executor  or  ad- 
ministrator. On  the  contrary,  Pub.  Stat.,  chap.  184,  §  1,  provides  for  the  issuing 
of  letters  testamentary  to  the  executor  on  the  probate  of  the  will,  and  section  12 
provides  that  every  executor  or  administrator,  who  has  given  bond  as  such,  shall 
DC  qualified  as  executor  or  administrator  according  to  his  appointment  The  gen- 
eral statute,  therefore,  begins  to  run  as  soon  as  the  executor  or  administrator  is 
qualified. 

The  special  statutes  of  limitations  in  favor  of  executors  and  administrators 
were  intended  to  promote  the  speedy  settlement  of  estates.    To  obtain  the  benefit 
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of  them,  the  executor  or  administrator  must  first  bring  himself  within  their  pro- 
visions by  giving  the  prescribed  notice.  Boaworth  v.  Smith,  9  R.  I.  67.  They  do 
not  exclude  the  operation  of  the  general  statute  except  in  cases  in  which  the  pre- 
scribed notice  has  been  given. 

It  follows  that  the  general  statute  of  limitations  began  to  run  against  the  claim 
of  the  plaintiff  as  soon  as  the  original  administratrix  was  qualified  as  such  by  the 
filing  of  her  bond,  and  that  at  the  expiration  of  six  years  the  claim  became 
barred.  The  rejoinder  was,  therefore,  sufficient,  and  the  demurrer  thereto  should 
have  been  overruled.  The  exceptions  are  sustained  and  the  case  is  remitted  to 
the  court  of  common  pleas  for  trial. 

Exceptions  sustained. 


/ 


Paute  t).  Bakbr. 

July  18,  1885. 

Marrisd  Woman's  Dbbd  — Acknowlbdqiient. 

Under  a  statute  which  provided  that  in  every  case  of  a  deed  executed  by  husband  and 
wife  to  convey  the  wife's  realty,  "  the  wife  acknowledging  such  deed  or  instrument  sbaU 
beexamined  privily  and  apart  from  her  husband,  and  shall  declare  to  the  officer  taking; 
such  acknowledgment  that  the  deed  or  instrument  shown  and  explained  to  her  by  such 
magistrate  is  her  voluntary  act,  and  that  she  doth  not  wish  to  retract  the  same,"  an 
acknowledgment  was  certified  to  as  follows  by  the  magistrate  who  took  it :  "Personally 
appeared  S.  A.  J.  and  A.  J.,  wife  of  said  S.  A.  J.,  to  the  within  and  foregoing  written 
instrument  and  severally  acknowledged  the  same  to  be  their  free  and  voluntary  act  and 
deed,  hand  and  seal,  the  said  A.  J.  having  acknowledged  separate  and  apart  from  the  said 
husband  as  the  law  directs,  and  that  they  do  not  wish  to  retract  the  same." 

Beld,  that  the  acknowledgment  was  fatally  defective.    The  statutory  provision  requir- 
ing the  deed  to  be  *^  shown  and  explained '^  to  the  married  woman  was  mandatory,  and 
that  the  omission  from  the  magistrate's  certificate  of  a  statement  that  the  deed  had 
been  "shown  and  explained"  to  the  married  woman  was  fatal.     {NoU^p.      .) 
Fraud  —  Sbttino  asiob  Deed  for. 

A.  by  fraud  and  deception  obtained  a  deed  of  realty  from  B.  B.,  after  learning  the  de- 
ceit practiced,  ignored  the  deed  to  A.,  and  conveyed  the  same  realty  to  G. 

Heldf  that  0.  could  maintain  a  bill  in  equity  against  A.  to  annul  fi.'s  deed  to  A.,  without 
making  B.  party  to  the  bill. 

Bill  iu  equity  to  set  aside  certain  conveyances  of  realty  as  fraudulent,  and  for 
an  injunction.     On  demurrer  to  the  bill. 

Miner  d  EoeUcer  and  Henry  B.  Whitman,  for  complainants.  Jamea  TilUnghast, 
for  respondent. 

DuRFEE,  C.  J.  The  case  as  made  by  the  bill  which  is  demurred  to  is  as  fol- 
lows, to-wit:  On  November  8,  1825,  Samuel  A.  Jacoy  and  Amey  A.  Jacoy,  his 
wife,  in  her  right,  she  beiuff  one  of  four  children  and  heirs  of  Zuriel  Waterman, 
deceased,  gave  to  her  brother  Zuriel,  jointly  with  the  other  heirs,  except  said 
Zuriel,  a  quit-claim  deed  of  all  her  right,  title  and  interest  as  heir  in  about  one 
hundred  and  forty  acres  of  land  belonging  to  her  father  at  his  decease.  The 
deed,  however,  was  acknowledged  as  follows,  to-wit:  *' Warwick,  Novenibei'  12, 
1825.  Personally  appeared  Samuel  A.  Jacoy  and  Amey  Jacoy,  wife  of  said  Samuel 
A.  Jacoy,  to  the  within  and  foregoing  written  instrument,  and  severally  acknowl- 
edged the  same  to  be  their  free  and  voluntary  act  and  deed,  hand  and  seal,  the 
said  Amey  Jacoy  having  acknowled^d  separate  and  apart  from  the  said  husband 
as  the  law  directs,  and  that  they  did  not  wish  to  retract  the  same.  Before  me," 
etc.  Afterward  Zuriel  Waterman,  the  grantee  in  said  deed,  sold  and  conveyed 
said  land  to  Philip  Paine,  grandfather  of  the  complainants,  who,  after  disposing 
of  a  portion  of  the  land,  died  intestate  in  1856,  leaving  Philip  S.  Paine,  the  father 
of  the  complainants,  his  only  child  and  heir.  Philip  S.  Pame,  after  selling  por- 
tions of  the  land,  died  intestate  August  10,  1870,  leaving  the  complainants  as 
his  only  heirs  at  law.  Among  the  portions  sold  by  Philip  S.  Paine  was  a  lot  of 
nearly  three  acres  sold  to  Julius  Baker,  the  father  of  the  defendant.  In  1874  the 
defendant,  having  succeeded  to  said  lot,  obtained  from  the  heirs  of  Amey  Jacoy, 
then  deceased,  quit-claim  deeds  of  all  their  right,  title  and  interest  in  said  lot. 
Later,  in  1875,  the  defendant  obtained  from  the  Jacoy  heirs,  for  a  nominal  con- 
sideration, quit-claim  deeds  of  all  their  right,  title  and  interest  in  the  entire  tract 
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of  land  described  in  the  deed  to  Zuriel  Waterman.  The  bill  charges  that  the 
defendant  obtained  the  last-mentioned  quit-claim  deed  from  the  Jacoy  heirs  by 
representing  to  them  that,  as  he  had  bought  lands  included  in  the  deed  to  Zuriel 
Waterman  and  claimed  title  thereunder,  he  desired  to  quiet  the  title  to  those  then 
in  actual  possession,  and  to  perfect  his  own  title  so  that  he  might  be  enabled  to 
borrow  money  on  the  security  of  his  own  title,  and  by  expresSy  representing  to 
them  that  it  was  not  his  purpose  to  disturb  the  heirs  of  Philip  8.  Paine  in  their 
occupation,  and  that  but  for  these  representations  he  would  not  have  obtained  . 
the  deeds,  the  only  purpose  of  the  Jacoy  heirs  being  to  confirm  the  title  intended 
to  be  conveyed  to  Zuriel  Waterman  in  1825  by  their  ancestor,  Amey  A.  Jacoy. 
The  bill  charges  that  the  procuring  of  the  deeds  was  fraudulently  contrived  by 
the  defendant  for  the  purpose  of  ousting  the  complainants  from  their  possession, 
and  that  in  pursuance  of  this  purpose  the  defendant,  on  March  5,  1883,  com- 
menced an  action  of  trespass  and  ejectment  against  ttie  complainants  in  the 
supreme  court  in  Providence  county  in  the  names  of  tli^  Jacoy  heirs,  which  action 
is  still  pending.  The  bill  also  alleges  that  the  Jacoy  heirs,  when  it  came  to  their 
knowledge  that  the  defendant  had  commenced  snid  action  in  their  names,  repu- 
diated the  same,  and  thereupon  conveyed  by  quit-chiim  deeds  all  their  right,  title 
and  interest  in  the  premises,  described  in  the  deed  of  1825,  to  the  complainant, 
Caleb  H.  Paine,  who  accepted  said  conveyance  for  the  purpose  of  quieting  and 
confirming  the  title  of  the  complainants  under  said  deed.  The  prayer  of  the  bill 
is  that  the  defendant  may  be  enjoined  from  prosecuting  his  action  at  law ;  that 
the  deeds  last  procured  by  him  from  the  Jacoy  heirs  may  be  decreed  to  be  fraudu- 
lent and  void;  that  he  may  be  compelled  to  release  his  interest  under  them  to  the 
complainants,  and  for  general  relief. 

The  right  of  the  complainants  to  relief  rests  solely  on  the  assumption  that  the 
deed  from  Samuel  A.  Jacoy  and  Amey  A.  Jacoy  to  Zuriel  Waterman  was  ineffect- 
ual to  pass  the  title  of  Amey  A.  Jacoy;  for  if  her  title  passed,  the  deeds  from  the 
Jacoy  heirs  to  the  defendant  were  mere  nullities,  and  this  suit  was  wholly  unnec- 
essary. The  first  question,  therefore,  is  whether  the  title  of  Amey  A.  Jacoy 
passed  by  the  deed  of  Zuriel  Waterman.  The  decision  of  this  question  depends 
on  the  sufficiency  of  the  acknowledgment.  Under  the  statute  as  it  existed  m 
1825,  it  was  competent  for  a  man  and  his  wife  to  convey  her  real  estate  by  their 
joint  deed,  subject  to  the  following  provision,  however,  namely:  **In  every  such 
case  the  wife  acknowledging  such  deed  or  instrument  shall  be  examined  privily 
and  apart  from  her  husband,  and  shall  declare  to  the  officer  taking  such  acknowl- 
edgement that  the  deed  or  instrument  shnwn  and  explained  to  her  by  such  magistrate 
is  her  voluntary  act,  and  that  she  doth  not  wish  to  retract  the  same."  The  cer- 
tificate of  the  acknowledgment  of  Amey  A.  Jacoy  does  not  show  that  the  deed  was 
shown  and  explaiTied  to  her  by  the  magistrate.  The  question  is,  whether  the  omis- 
sion is  a  fatal  defect. 

The  question  is  one  which  has  been  much  mooted  at  the  bar.  It  has  been  once 
or  twice  presented  to  the  court,  but  not  decided.  Lippitt  v.  Huston,  8  R.  I.  415; 
Kavanaugh  v.  Day,  10  R.  I.  893,  897.  It  is  said  the  omission  is  of  frequent 
occurrence,  especially  in  the  earlier  deeds,  and  that  if  necessary  we  ought  for  the 
security  of  titles  to  apply  the  maxim,  communis  error  facit  jus.  We  are  not  con- 
vinced of  that,  though  we  have  no  doubt  that  the  omission  is  common  enough  to 
make  it  our  duty  to  be  circumspect.  There  are  a  few  cases  under  similar  statutes 
which  hold  that  it  is  not  necessary  for  the  certificate  to  show  that  the  deed  was 
shown  and  explained.  Chregory^s  Heirs  v.  Ford,  5  B.  Monr.  471,  481 ;  Naniz  v. 
Bailey ,  8  Dana,  111;  Tod  v.  Baylor,  4  Leigh,  498;  Chestnut  v.  Margaret  Shanes' s 
Lessee,  16  Ohio,  599;  Stevens  v.  Doe  dem.  Henry,  6  Blackf.  475.  But  in  these  cases 
the  chief  ground  of  decision  was  that  the  statutes,  while  they  were  express  that 
the  other  matters  should  be  certified,  made  no  mention  of  this.  Our  statute  does 
not  expressly  prescribe  any  certificate.  It  is  well  settled,  however,  that  an 
acknowledgment  to  be  good  must  be  certified,  and  that  in  all  other  respects  the 
certificate  must  show  a  complete  compliance  with  the  statute.  Why  must  it  not 
show  it  in  this  respect  t  Clearly  it  must  show  it  unless  there  is  some  good  reason 
why  it  may  omit  to  show  it.  The  complainants  find  such  a  reason  in  the  manner 
in  which  the  direction  to  show  and  explain  is  given,  the  direction  being  expressed, 
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as  it  were,  incidentally,  rather  than  in  the  shape  of  a  direct  command.  They 
argue  from  this  that  it  was  i^ot  intended  to  be  mandatory,  but  only  directory,  and 
therefore  that  a  compliance  with  it  is  not  indispensable.  The  argument  is  ingen- 
ious, but  it  is  too  obviously  ingenious  to  be  entirely  satisfactory.  The  direction 
is  clearly  given,  and,  considering  the  purpose  for  which  it  is  given,  it  seems  to  us 
that  it  is  not  safe  to  infer  from  the  mere  phrasing  of  it  that  it  was  not  intended 
to  be  mandatory.  Of  what  avail  is  it  for  the  ma^strate  to  go  with  the  wife  apart 
from  her  husband  to  take  her  acknowledgment,  if  she  does  not  know  what  she  is 
acknowledging?  The  first  thing  for  him  to  do,  therefore,  is  to  make  sure  that  she 
understands  her  act,  for  until  she  understands  it  she  cannot  truly  say  that  it  is  her 
free  and  voluntary  act,  and,  in  these  days,  she  is  quite  as  likely  to  need  protection 
from  her  own  ignorance  or  from  her  blind  trust  in  her  husband  and  sometimes 
from  downright  imposition  as  from  fear  or  coercion. 

In  Pennsylvania,  under  a  statute  which  directed  the  magistrate  to  read  the 
deed  or  otherwise  make  its  contents  known,  it  was  decided  that  a  certificate  which 
did  not  show  compliance  with  this  direction  was  invalid.  Steele  v.  Thompson,  14 
Berg.  &  R.  84,  92;  Barnet  v.  BavTiety  15  id.  72.  To  the  same  effect,  see,  also, 
PeoM  V.  BarMerSy  10  Cal.  436;  Oarrett  et  al.  v.  Moss,  22  111.  363;  (yFerrally, 
Simjploty  4  Greene  (Iowa),  162;  also  4  Iowa,  381.  And  as  to  the  strictness  of  the 
law,  see  Lessee  of  Watson  and  Wife  v.  Bailey,  1  Binn.  470;  Watson  v.  Mercer, 
6  Serg.  &  R.  49.  In  Missouri  a  certificate  which  did  not  show  that  the  wife  had 
been  made  acquainted  with  the  contents  of  the  deed,  as  directed,  was  held  to  be 
insufficient.  ChauvinY,  Wagner,  IS  Mo.  5^1;  Burnett  y,  McOluey,  7S  id.  67^,  In 
Langton  v.  MarsIiaU,  59  Texas,  296,  a  certificate  stating  that  the /<w7i«  declared  that 
she  ** fully  understood  the  contents"  of  the  deed  was  held  to  be  an  insufiicient 
compliance  with  a  statute  requiring  from  the  feme  a  declaration  that  **  the  said 
writing  to  he  shown  and  explaiiied  to  her  "  was  her  free  act,  and  giving  the  form  of 
a  certificate  in  which  compliance  is  stated  in  the  words  **  having  the  same  fully 
explained  to  her.'*  See,  also,  Ruleman  v.  Pritchett,  56  Tex.  482.  In  Virginia  the 
statute  required  the  magistrate  to  certify  in  effect  that  the  wife  **  being  examined 
■  by  me  privily  and  apart  from  her  husband  and  having  said  writing  fuUy  explained 
/oAer,"  declared,  etc.;  and,  under  this  statute,  it  was  held  in  EairstouY.  Ban- 
dolphs,  12  Leigh,  445,  that  a  certificate  which  did  not  show  such  explanation  was 
invalid.  And  see  BoUing  v.  Teel,  76  Va.  487.  And  in  West  Virgima,  which  has 
the  same  statute,  it  has  been  decided  that  a  certificate  which  stated  that  the  deed 
was  "  read  "  to  the  wife  instead  of  stating  that  it  was  **  fully  explained  "  to  her, 
is  insufficient.      Watson  v.  Michael,  21  W.  Va.  568. 

These  cases  show  the  strictness  of  the  law.  It  is  true  that  some  of  them  are 
cases  under  statutes  which  give  a  form  of  certificate,  but  it  is  not  the  form  of 
words,  but  the  fact  that  explanation  was  given  as  directed  which  the  courts  con- 
sider important.  In  Havrston  v.  Bandolphs,  the  court  in  giving  decision  uses  the 
following  significant  and  instructive  language:  ** There  is  good  reason  for  re- 
quiring a  substantial  compliance  with  all  the  requisitions  of  the  statute.  The 
Statute  of  Fines,  18  Edw.  I,  provided  that  *  if  a  woman  covert  be  one  of  the  parties, 
then  she  must  be  examined  by  four  of  said  justices,  and  if  she  doth  not  assent 
thereunto,  the  fine  shall  not  be  levied.'  Coke  in  his  commentary  on  this  statute, 
2  Inst.  514,  says :  *  The  examination  must  be  solely  and  secretly,  and  the  effect 
thereof  is  whether  she  be  content  of  her  own  free  will,  without  any  menace  or 
threat,  to  levy  a  fine  of  these  parcels,  and  name  them  unto  her,  every  thing  distinctly 
contained  in  the  torit  so  as  she  perfectly  understand  what  she  doth,^  This  statute  had 
received,  therefore,  a  construction  in  practice  which  required  an  explanation  to 
the  wife,  and  her  knowledge  of  the  nature  of  the  act  done."  The  significance  of 
the  practice  under  the  ancient  method  of  conveyance  by  fine  is  that  in  the  case  of 
married  women  our  modem  acknowledgment  is  a  substitute  for  it  or  a  revival  of 
its  protective  procedure  in  another  form. 

Our  conclusion  is  that  under  our  statute  the  direction  to  show  and  explain  the 
deed  is  clearly  given ;  that  the  direction,  notwithstanding  the  oblique  manner  in 
which  it  is  expressed,  is  mandatory,  and,  consequently,  that  it  is  as  necessary  for 
the  certificate  to  show  eompliance  with  it  as  with  any  other  direction  or  require- 
ment of  the  statute. 
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This  being  so,  the  next  question  is,  does  the  bill  make  a  case  for  relief  for  the 
complainants?  We  think  it  does  very  clearly,  for  it  shows  a  case  of  fraudulent 
representation  and  fraudulent  practice  by  the  defendant  to  and  upon  the  Jacoy 
heirs.  The  defendant  maintains  that  the  Jacoy  heirs  are  necessary  parties.  "We 
do  not  think  so.  We  are  by  no  means  clear  that  the  complainants  could  not, 
without  joining  the  Jacoy  heirs,  have  the  defendant  decreed  to  hold  as  trustee 
for  them,  even  if  tlie  Jacoy  heirs  had  not  conveyed  their  interest  to  Caleb  H. 
Paine ;  but,  in  view  of  that  conveyance,  we  do  not  think  there  can  be  a  doubt 
that  the  complainants  are  entitled  to  full  relief  without  joinder  with  them.  The 
case  of  Whitney  v.  Roberts^  22  111.  881,  cited  by  complainants,  is  fully  in  point. 
In  that  case  the  court  held  that  when  a  person  by  fraud  and  deception  obtained  a 
conveyance,  the  grantors  may  disregard  it  and  convey  to  a  third  party,  who  may 
establish  the  fraud  in  equity  and  have  the  same  relief  which  the  grantors  but  for 
their  conveyance  would  have  had. 

Demurrer  overi-uled. 

[NoTB.  — See  14  Eng.  Rep.  499 ;  14  Abb.  N.  C.  447,  462,  note ;  15  id.  241 ;  84  Hun.  511;  26 
Am.  Rep.  267 ;  67  How.  Pr.  851 ;  18  W.  Dig.  461 ;  26  Alb.  L.  J.  16 ;  78  Mo.  482 ;  76  III.  611 ;  4 
Am.  Bar  Ass'n  Rep.  199,  202.  —  Ed.] 
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July  IB,  1886. 

ISSURAKOB  —  LiFB   POLICT  —  PATABLB   TO   WiFB   AND   ChILDRBN  —  ASSIOXMBNT  TO  CrBDITOB  — 

Right  of  Parties. 

F.  took  out  a  life  insurance  policy  payable  to  M.  and  tbe  children  of  F.  When  the 
policy  was  taken  out  M.  was  bis  wife  and  he  had  four  children  living  by  a  former  wife. 
Subsequently  a  child  was  bom  to  F.  and  M.  Afterward  F.  and  M,  transferred  their  right, 
title  and  interest  in  tbe  policy  by  an  unsealed  instrument  signed  by  them,  as  collateral 
security  for  a  debt  of  F.,  and  the  instrument  and  the  policy  were  delivered  to  the  creditor. 
No  question  was  made  as  to  the  validity  of  the  transfer. 

On  a  bill  of  interpleader  brought  by  the  insuring  company  after  the  deaths  of  F.  and  H. 

Heldf  that  the  policy  was  an  executed,  irrevocanle,  voluntary  settlement  in  favor  of  the 
wife  and  the  children  in  being  when  it  was  taken  out. 

Heldt  further,  that  F.  and  M.  could  pledge  or  assign  the  policy  to  the  extent  of  their 
interests  in  it. 

Hddf  further,  the  policy  being  for  $5,000,  that  one-fifth  of  this  amount  was  due  to  tbe 
creditor  and  one-fifth  to  each  oithe  four  children. 

Hddf  further,  one  of  the  four  children  having  died  a  minor  before  F.,  that  the  one-fifth 
due  this  child  should  be  paid  to  his  legal  representative,  if  any,  and  if  none,  to  the  ad- 
ministrator of  F.,  the  child's  father  and  next  of  kin. 

Bill  of  interpleader.    The  opinion  states  the  facts. 

Bomoorth  db  CTiainpUny  for  complainant.  RoUin  Mathetcaan,  for  respondent,  the 
Fifth  National  Bank.     CharUa  K  Baldwin^  for  the  other  respondents. 

DuRFKB,  C.  J.  This  is  a  bill  of  interpleader,  the  object  of  which  is  to  ascer- 
tain the  rights  of  the  interpleading  parties  in  the  sum  of  i5,000,  insurance 
money,  payable  under  a  policy  on  the  life  of  William  S.  Fifield.  The  policy  was 
issued  by  the  complainant,  a  Connecticut  corporation,  January  26,  1865.  The 
premiums  which  were  to  be  paid  in  ten  years  were  all  paid  by  William  8.  Fifield, 
tbe  last  on  January  26,  1874.  The  agreement  of  the  company  was  as  follows,  to- 
wit  :  ".The  said  company  do  hereby  promise  and  agree  to  and  with  the  said  as- 
sured, his  executors,  administrators  and  assigns,  well  and  truly  to  pay  or  cause 
to  be  paid  at  the  city  of  Hartford  the  said  sum  insured  to  the  said  assured, 
his  executors,  administrators  and  assigns,  ninety  dajrs  after  due  notice  and 
proof  is  given  of  the  death  of  the  said  William  S.  Fifield,  for  the  benefit  of,  and 
payable  to,  Mary  T.  Fifield  and  the  children  of  the  said  William  B.  Fifield,  de- 
ducting therefrom  all  indebtedness  for  premiums  unpaid  at  that  date.*'  At  the 
time  the  policy  issued,  William  S.  Fifield  had  a  wife,  to-wit,  Mary  T.  Fifield, 
named  in  the  policy,  and  four  children  by  a  former  wife.  On  March  17,  1867,  a 
son  was  bom  to  said  William  8.  and  Mary  T.  Fifield.  On  March  1,  1875,  the  said 
William  8.  and  Mary  T.  delivered  said  policy  to  the  Fifth  National  Bank  under 
the  following  instrument,  namely:  ^^Provtobnce,  March  1,  1875.     In  considera- 
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tion  of  the  sum  of  one  dollar  to  us  in  hand  paid  and  for  other  valuable  consider- 
ation, we  hereby  assign  and  set  over  all  our  right,  title  and  interest  in  policy  No. 
42778  in  the  Connecticut  Mutual  Life  Insurance  Company  of  Hartford,  to  A.  G. 
Still  well,  cashier  of  the  Fifth  National  Bank  of  Providence,  R.  I."  The  instru- 
ment was  signed  by  William  S.  and  Mary  T.,  but  was  not  under  seal.  The  in- 
strumerit  and  policy  were  delivered  aa  collateral  security  for  an  indebtedness  of 
about  $8,000  from  William  S.  to  the  bank  by  promissory  notes,  which  were  sub- 
sequently paid  in  part  by  said  William  S.  No  consideration  moved  to  the  sepa- 
rate estate  of  Mary  T.  One  of  the  older  children  died  July  22,  1877.  Mary  T. 
died  intestate  in  August,  1884.     William  S.  died  October  18,  1884. 

No  question  is  made  in  regard  to  the  validity  of  the  contract.  The  principal 
question  is,  whether  the  bank  is  entitled  to  all  or  any  part  of  the  insurance  money. 
We  see  no  reason  why  it  was  not  competent  for  William  S.  and  Mary  T.  to  pledge 
or  assign  the  policy  to  the  extent  of  their  interests  in  it — see  Clarh  v.  Allen,  11 R.  I. 
439 — nor  why  such  pledge  was  not  effected  by  the  delivery  of  the  policy  and  in- 
strument, however  it  might  have  been  if  only  the.  instrument  had  been  delivered. 
The  question  then  is,  did  the  pledgors  have  any  interest  which  passed  by  the 
pledge,  and  if  so,  what?  On  the  one  hand,  the  contention  is  that  the  entire 
policy  passed,  and  if  not,  the  interest  of  Mary  T.  at  least.  On  the  other  hand, 
the  claim  is  that  only  the  interest  of  Mary  T.  could  have  passed  in  any  event, 
but  that,  she  having  died  before  the  assured,  nothing  passed,  her  interest  being 
contingent  on  her  surviving  him.  In  support  of  the  latter  position  the  case  of 
the  Connecticut  Life  Insurance  Co.  v.  Burroughs,  34  Conn.  305,  is  cited.  But 
there  the  policy  was  by  its  terms  payable  to  the  wife,  or,  if  she  died  before 
the  insured,  to  her  children.  The  intent  was  clearly  contingent.  The  policy  here 
contained  no  words  of  contingency.  It  is  argued  that  it  necessarily  imports  contin- 
gency because  it  was  intended  as  a  family  provision.  We  do  not  think  that  is  clear. 
The  child  that  died  might  have  died  having  children,  in  which  event  it  could 
not  have  been  intended  that  the  surviving  children  of  the  assured  should  take  all 
to  their  exclusion.  The  policy  was  expressed  to  be  for  the  benefit  of  **  Mary  T. 
Fifleld  and  my  children."  If  the  policy  had  been  expressed  to  be  for  the  benefit 
of  *'  Mary  T.  Fifield  and  my  four  children,"  we  think  there  can  hardly  be  a  doubt 
that  Mary  T.  and  the  four  children  would  have  taken  each  a  vested  fifth,  payable 
at  the  death  of  the  assured.  It  is  said,  in  May  on  Insurance;  "If  the  policy 
when  issued  expressly  designates  a  person  as  entitled  to  receive  the  insurance 
money,  such  designation  is  conclusive,  unless  some  question  arises  as  to  the 
rights  of  the  creditors  of  the  person  who  paid  the  premium  and  procured  the  in- 
surance." May  on  Insurance,  §  817.  It  has  been  said  of  a  policy  similar  to  the 
policy  here,  that  the  taking  of  it  *'  was  in  the  nature  of  an  irrevocable  and  ex- 
ecuted voluntary  settlement  upon  the  wife  and  children."  Ridker  v.  Cha/rter  Oah 
Lifelns.  Co.,  27  Minn.  198, 196;  S.  C,  38  Am.  Rep.  289.  We  think  this  is  sound  law. 
It  follows,  it  seems  to  us,  that  the  policy,  when  issued,  vested  in  the  wife  and  children 
then  in  being  the  $5,000,  to  be  paid  at  the  death  of  the  assured,  i.  e.y  $1,000  to 
each  of  them.  This  construction  is  open  to  the  objection  that  it  excludes  the 
after-bom  child.  Possibly,  if  the  policy  had  been  expressed  to  be  for  the  benefit 
of  the  children  only,  the  doctrine  in  respect  of  testamentary  bequests  to  children 
payable  in  futuro,  namely,  that  the  bequests  are  payable  to  them  as  a  class,  and 
that  the  class  will  open  to  let  in  after-born  children  to  participate  in  the  bequests. 
2  Jarman  on  Wills  (5th  Am.  ed.),  704  and  note  11.  But  even  if  this  doctrine  of 
the  law  of  wills  can  ever  be  applied  to  this  sort  of  family  provision,  we  are  not 
prepared  to  apply  it  here ;  for  here  the  beneficiaries  are  not  a  single  class,  the 
children  only,  but  the  wife  and  the  children,  and  the  children,  for  any  thing  we 
can  see,  were  intended  to  take  pari  passu  with  the  wife.  Construing  the  policy, 
then,  as  an  executed  and  irrevocable  voluntary  settlement  for  the  benefit  of  Mary 
T.  Fifield  and  the  children  in  being  when  it  was  issued,  the  question  of  what  in- 
terest passed  to  the  bank  as  pledgee  is  easily  answered.  The  bank  as  pledgee  is 
entitled  to,  and  only  to,  the  share  of  Mary  T.  Fifield,  one-fifth  of  the  insurance 
money,  the  other  four-fifths  being  distributable  as  follows,  to-wit,  one-fifth  to  each 
of  the  three  surviving  children  and  the  remaining  fifth  to  the  legal  representative 
of  the  deceased  child,  if  he  has  any  legal  representative,  but  if,  on  account  of 
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his  having  died  a  minor,  he  has  no  le^l  representative,  then  to  the  administrator 
on  tbe  estate  of  William  S.  Fifield,  his  father,  and  next  of  kin.     And  see  Foster, 
Adm%  V.  GUe,  Adm'r,  50  Wise.  608;  Baker,  Trustee,  v.  Toung,  47  Mo.  458. 
Decree  accordingly. 


Johnson  v.  Johnson. 

July  18,  1886. 

Will  —  Intmtaoy  —  Who  Entitlkd  to  Administration. 

In  panting  lettem  of  administration  the  interest  of  tbe  estate  is  the  main  object  to  be 
kept  in  view.  Hence,  other  things  being  equal,  the  person  should  be  appointed  adminis- 
trator who  is  entitled  to  the  residue  of  the  estate  after  creditors  have  been  paid. 

A.  died  intestate  leaving  B.  the  widower  of  her  bastard  daughter,  and  twO  grandchildren, 
C.  a  son  and  D.  a  daughter  of  B.  by  his  deceased  wife,  A.'8  daughter. 

Held,  that  C.  rather  than  B.  was  entitled  to  administer  the  estate  of  A. 

Appeal  from  the  probate  court  of  the  town  of  Cranston. 

Jaines  TUUnghast,  for  appellant.  James  M.  Ripley  db  Nathan  W.  Litth^field,  for 
appellee. 

Mattbson,  J.  This  is  an  appeal  from  a  decree  of  the  court  of  probate  of 
Cranston  appointing  an  administrator  on  the  estate  of  Anna  Johnson,  deceased. 

The  intestate  died  in  Cranston  on  the  17th  day  of  January,  1885.  At  and  for 
several  years  prior  to  her  death,  she  had  resided  in  Cranston,  and  in  the  family  of 
Charles  E.  Johnson,  the  appellee,  whose  wife,  also  deceased,  was  her  illegitimate 
daughter.  The  appellant,  Walter  H.  Johnson,  and  his  sister,  Mary  E.  Seward, 
wife  of  Charles  R.  Seward,  of  Chicago,  Illinois,  are  children  of  the  said  Charles 
E.  Johnson  by  his  said  wife,  and  grandchildren  of  the  intestate. 

Both  Charles  E.  Johnson  and  his  son,  the  said  Walter  H.  Johnson,  made  applica- 
tion to  the  court  of  probate  to  be  appointed  administrator.  Mrs.  Seward  ob- 
jected to  the  appointment  of  her  brother  and  requested  the  appointment  of  her 
father.     The  court  appointed  the  father  and  the  son  appealed. 

The  son  claimed  the  appointment  as  next  of  kin  of  the  intestate,  under  Pub. 
Stat.  R.  I.,  chap.  184,  §  4,  which  is  as  follows:  *' Administration  of  the  estate, 
both  real  and  personal,  of  a  person  dying  intestate,  shall  be  granted  to  the 
widow  or  next  of  kin  of  the  intestate,  being  suitable  persons  and  of  the  age  of 
twenty-one  years,  or  to  both,  as  the  court  of  probate  shall  think  fit." 

On  the  part  of  the  father  it  was  argued  that  Pub.  Stat.  R.  I.,  chap.  184,  §  4, 
had  no  application,  the  son  not  being,  in  contemplation  of  law,  next  of  kin  of 
the  intestate,  because  his  mother,  being  the  illegitimate  daughter  of  the  intestate, 
was  not,  at  common  law,  of  the  kindred  of  the  mother,  though  the  same  blood 
ran  in  their  veins,  and  that  while  Pub.  Stat.  R.  I.,  chap.  187,  §  6,  in  these 
words:  ** Bastards  shall  be  capable  of  inheriting  and  transmitting  inheritance, 
on  the  part  of  their  mother,  in  like  manner^  as  if  they  had  been  lawfully 
begotten  of  such  mother,"  has  so  far  changed'  the  common  law  as  to  enable 
illegitimate  children  to  take  and  transmit  imieritances,  collaterally,  on  the  part 
of  their  mother,  the  statutes  have  nowhere  made  such  illegitimate  children  kin- 
dred of  their  mother,  and,  consequently,  as  the  mother  of  the  appellant  was  not 
kindred  of  the  intestate,  her  son  is  not. 

If  we  concede  the  force  of  this  argument  and  grant  that  the  appellant  is  not 
in  legal  contemplation  next  of  kin  to  the  intestate,  we,  nevertheless,  think  that 
he  is  entitled  to  the  appointment.  If  he  is  not  to  be  regarded  as  such  next  of 
kin,  then  no  application  for  letters  of  administration  has  been  made  within  thirty 
days  from  the  death  of  the  intestate,  and  under  Pub.  Stat.  R.  I.,  chap.  184,  §  5, 
it  is  competent  for  the  court  to  commit  administration  to  some  suitable  person  of 
full  age,  not  a  member  of  the  court.  For  aught  that  appeared  at  the  hearing, 
the  appellant  answers  these  requirements  of  the  statute.  In  granting  administra- 
tion, the  primary  object  is  the  interest  of  the  estate;  hence,  courts  have  deemed 
it  their  duty  to  place  the  administration  in  the  hands  of  the  person  most  likely  to 
convert  the  property  to  the  best  advantage  of  those  beneficially  interested.  Other 
things  being  equal,  that  person  will  be  he  who  is  entitled  as  distributee,  in  whole 
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or  in  party  to  the  residue  of  the  estate  after  the  claims  of  creditors  have  been 
satisfied,  because  of  his  interest.  It  is,  therefore,  an  established  principle  gov- 
erning courts  exercising  probate  jurisdiction  that  the  right  to  the  administration 
of  the  effects  of  an  intestate  follows  the  property  in  them.  In  the  Goods  of  GiUj 
1  Hagg.  Ecc.  341,  842;  WeldriUv.  Wright,  2  Phill.  243,  248;  EUmaker's  Estate, 
4  Watts,  84.  38;  Sweeeey  v.  WUIU,  1  Bradf.  495-497;  HaU  v.  Thayer,  105 
Mass.  219,  224;  Thcyrnton  v  Whiston,  4  Leigh,  162;  Clay  v.  Jackson^  T.  U. 
P.  Charlt.  71,  78;  LevereU  v.  Dismukes,  10  Ga.  98,  99.  In  1  Williams  Execu- 
tors, 436,  the  author  remarks  that  both  in  the  common-law  and  spiritual  courts 
it  has  always  been  considered  that  the  object  of  the  statutes  of  administra- 
tion, 31  Edw.  Ill,  chap.  11,  and  21  Henry  VIII,  chap.  5,  is  to  give  the  management 
of  the  property  to  the  person  who  has  the  beneficial  interest  in  it ;  and  the  inclination 
to  effectuate  *this  object  has  been  so  strong  that  in  some  instances  not  only  the 
practice  of  the  ecclesiastical  court,  but  the  decisions  of  the  judges  delegate  have 
not  scrupled  to  disregard  the  express  words  of  the  statute ;  and  he  cites  the 
cases  of  Bridges  v.  Duke  of  Newcastle^  cited  by  the  court  in  West  v.  WiUby, 
8  Phill.  381,  and  Toung  v.  Peirce,  Freeman,  496.  In  the  former,  Lord  HoUis  hjwi 
died  intestate  and  Bridges  claimed  administration  as  next  of  kin.  The  effects 
were  vested  by  act  of  parliament  in  the  Duke  of  Newcastle  to  pay  the  debts  of 
the  deceased.  The  judge  of  the  prerogative  court,  and  afterward  the  delegates, 
held  that  the  next  of  kin  was  excluded  on  the  ground  that  he  had  no  interest, 
and  granted  administration  to  the  Duke  of  Newcastle .  In  the  latter,  adminis- 
tration was  refused  by  the  prerogative  and  the  delegates  to  a  next  of  kin  on  the 
ground  that  she  had  released  her  interest,  and  the  letters  were  granted  to  the 
party  beneficially  entitled  to  the  personal  estate.  And  see,  also,  Thornton  v.  WinstoTi, 
4  Leigh,  152;  Leoerett  v.  Dismufces,  10  Ga.  98,  99. 

Upon  our  statutes  of  descent  and  distribution  —  Pub.  Stat.B.  I.,  chap.  187,  §§  1, 
5,  7,  9 — the  appellant  and  his  sister  are  the  persons  entitled  to  the  surplus  of  the 
personal  estate  of  the  intestate  after  payment  of  her  just  debts,  funeral  charges 
and  the  expenses  of  settling  her  estate.  It  follows,  therefore,  that  they  are  the 
persons  who  would,  if  competent,  be  entitled  to  the  administration.  Mrs. 
Beward,  however,  is  not  an  applicant,  and  if  she  were,  her  coverture  and  non- 
residence  would  probably  be  regarded  as  sufficient  disqualifications  to  prevent  her 
appointment.  If  there  was  any  good  reason  against  appointing  her  brother,  her 
wishes  in  regard  to  the  appointment  would  be  entitled  to  consideration,  but  in 
the  absence  of  such  reason  we  cannot  permit  them  to  operate  to  his  exclusion,  be 
being  equally  entitled  with  herself  and  both  competent  and  desirous  to  act. 
McBeth  V.  Hunt,  2  Strobh.  335;  Estate  of  Heron,  6  Phila.  87,  88;  Matter  of  Oresse, 
28  N.  J.  Eq.  286,  237;  Cobb  v.  JVewcomb,  19  Pick.  336. 

The  decree  of  the  court  below  must  be  reversed,  and  letters  of  administration 
granted  to  the  appellant. 

Order  accordingly. 

Makbb  «.  Slatbr  Mill  and  Power  Co. 

July  18,  1885. 

Nbgligbncb — FiRB-EscAPKS — Nbqlbctino  to  Providb  —  No  Crihikal  Liability. 

The  provisions  relative  to  fire-escapes  and  stairways  in  the  *'  Bailding  Act  for  the  city  of 
Providence  "—Pub.  Laws  R.  I.^  chap.  688,  of  April  12, 1878  — are  too  indefinite  and  uncer- 
tain to  impose  a  criminal  liability  upon  the  owner  of  a  building  for  not  furnishing  either 
fire-escapes  or  stairways,  as  provioed  in  the  act,  before  the  inspector  of  buildings  has 
required  them. 

Hence  an  action  cannot  be  maintained  under  Pub.  Stat.  R.  I.,  chap.  204,  §  21,  arising 
from  the  crime  or  offense  of  not  furnishing  such  fire-escapes  or  stairways.* 

Trespass  on  the  case.     On  demurrer  to  the  declaration. 

This  is  one  of  several  cases  brought  against  the  defendant  for  neglecting  to 
provide  fire-escapes  in  alleged  violation  of  Pub.  Laws  R  I. ,  chap.  688,  of  April 

♦See  Taylor  v.  Lake  Shore,  etc.,  R,  Co,,  40  Am.  Rep.  457;  Moak's  Underbill,  18  e<  wj. / 
21  Eng.  Rep.  541,  549  note. 
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12,  1878,  in  consequence  of  which  the  plaintiff  was  injured  by  a  conflagration  in 
the  building  in  which  he  was  employed.  See  Orant  v.  Slater  Mill  and  Power  Co., 
14  R.  I.  380;  8.  C,  30  Alb.  L.  J.  310;  Baker  v.  Same,  14  R.  I.  581. 

Spooner,  Miller  cfe  Brown,,  for  plaintiff.      Charles  Harty  Benjamin  T.  Eames  db 
Stephen  A.  Cooke^  Jr.,  for  defendant. 

Stinbss,  J.  Plaintiff  sues  under  Pub.  Stat.  R.  I.,  chap.  204,  §  21,  <;laiming 
that  he  has  suffered  an  injury  to  his  person  by  the  commission  of  a  *'  crime  or 
offense  "  on  the  part  of  the  defendant.  The  crime  or  offense  consists  in  an  alleged 
violation  of  the  Building  Act,  so  called.  Pub.  Laws  R.  L,  chap.  688,  of  April  12, 
1878.  Since  the  decision  of  the  court  sustaining  a  demurrer  to  the  declaration  in 
Baker  v.  SUUer  Mill  and  Power  Co.,  14  R  I.  631,  complaint  has  been  made  against 
the  defendant,  pursuant  to  Pub.  Stat.  R.  I.,  chap.  204,  §  22,  and*  process  has 
issued  thereon,  which  is  duly  averred  in  this  declaration,  but  there  is  no  averment 
of  service  of  such  process  or  of  any  proceedings  thereon.  A  demurrer  is  filed  to 
this  declaration.  Several  grounds  have  been  urged  in  support  of  the  demurrer, 
which  need  not  now  be  considered ;  e.  g.,  that  the  statute  gave  a  right  of  action 
for  injury  sustained  *•  by  the  commission  of  any  crime  or  offense  "  does  not  include 
a  mere  neglect  of  duty  or  omission  to  comply  with  the  requirements  of  law;  that 
such  a  stt^tute  does  not  apply  to  a  plaintiff  to  whom  the  defendant  owed  no  duty 
outside  of  statutory  requiremeuts ;  that  the  terms  ** crime  and  offense''  do  not 
apply  to  a  violation  of  the  act  in  question,  upon  the  ground  that  it  is  not  a  public 
statute,  but  a  local  police  regulation;  that  the  injury  for  which  an  action  can  be 
sustained  must  be  the  immediate  and  not  the  consequential  result  of  the  omission 
charged.  Assuming  all  these  points  in  favor  of  the  plaintiff,  the  fundamental 
question  remains,  whether  the  defendant's  omission  to  provide  its  building  with 
fire-escapes  or  stairways,  as  required  by  chapter  688,  is  a  "crime  or  offense."  If, 
under  the  act,  an  owner  of  a  building  is  not  criminally  liable  for  neglect  to  com- 
ply with  its  requirements,  the  foundation  of  the  plaintiff's  action  fails.  The  penal 
provision  in  the  act  is  in  the  general  terms  of  section  87,  **any  person  violating 
any  provision  of  this  act "  shall  be  fined,  etc.  Our  inquiry,  theu,  is  whether  an 
owner,  complained  of  for  neglecting  to  provide  fire-escapes  or  stairways,  could 
be  found  guilty  under  the  provisions  of  the  act.  The  requirements  of  the  act 
are  minute  and  manifold.  Some  clearly  pertain  to  the  owner,  some  to  the  con- 
tractor or  builder,  some  to  tenants,  and  some  to  other  persons ;  while  in  many  cases 
it  is  by  no  means  clear  to  whom  the  duty  imposed  by  the  act  belongs.  The  duty 
to  provide  fire-escapes  or  stairways  is  explicit.  The  section  reads  as  follows: 
**§  28.  Every  building  already  built  or  hereafter  to  be  erected,  in  which  twenty- 
five  or  more  operatives  are  employed  in  any  of  the  stories  above  the  second  story, 
shall  be  provided  with  proper  and  sufficient  strong  and  durable  metallic  fire- 
escapes  or  stairways,  constructed  as  required  in  this  act,  unless  exempted  there- 
from by  the  inspector  of  buildings,  which  shall  be  kept  in  good  repair  by  the 
owner  of  such  building,  and  no  person  shall  at  any  time  place  any  incumbrance 
upon  any  of  such  fire-escapes." 

But  upon  whom  does  the  duty  rest;  when  is  it  to  be  performed,  and  what  facts 
are  necessary  to  constitute  a  violation  of  the  duty? 

The  plaintiff  claims  that  the  reasonable  construction  of  the  act  puts  the  duty 
upon  the  owner.  He  argues  that,  as  there  is  an  alternative  between  fire-escapes  or 
stairways,  the  duty  must  be  upon  one  and  the  same  person,  and  that  person  the 
owner,  because  only  he  could  provide  stairways.  "We  do  not  see  that  this  is  nec- 
essarily so.  Of  course,  permanent  or  structural  improvements  are  ordinarily  made 
by  an  owner,  but  if  a  lessee  takes  a  building  as  it  stands  and  then  lets  into  it 
twenty- five  or  more  operatives,  it  is  difficult  to  see  why  by  his  act  a  burden  should 
be  cast  upon  the  owner,  which  may  not  have  been  expected  or  provided  for  when 
the  contract  was  made.  It  is  said  that  no  one  but  the  owner  would  have  the 
right  to  put  fire-escapes  on  a  building;  but  on  the  other  hand,  if  a  building  was 
under  lease,  what  right  would  the  owner  have  to  enter  and  interfere  with  the 
lessee's  occupation  by  erecting  stairways,  such  as  are  required  by  the  act.  More- 
over, if  the  duty  is  solely  upon  the  owner,  why  should  the  act  particularly  specify 
that  he  should  keep  the  stairways  or  escapes  in  repair  ?    The  plaintiff  furthet 
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urges  that  the  defendant  in  this  case  is  liable,  because  it  is  both  the  owner  and 
the  party  in  control  of  the  building.  Without  control  over  the  number  of 
persons  which  tenants  may  employ,  the  same  unexpected  burden  might  suddenly 
be  cast  upon  the  person  in  control  of  a  building  by  the  act  of  a  tenant.  Under 
the  construction  claimed,  such  person  would  oe  made  criminally  liable  by  the 
act  of  another  person,  which  he  had  no  power  to  prevent.  But  if  an  owner  is  to 
be  held  responsible  by  reason  of  his  control,  then  it  follows  that  a  lessee  must  be 
held  responsible  when  he  is  in  control ;  and  so  the  question  recurs,  Whose  is  the 
the  duty  ?  In  most  cases  it  would  not  be  an  unreasonable  construction  to  say 
that  the  duty  of  complying  with  a  statute  is  upon  the  one  who  creates,  and  has 
the  power  to  prevent,  the  necessity  of  complying  with  it.  Under  the  present  act, 
this  might  be  the  owner  or  tenant,  and  the  very  alternative  which  is  given  is  pos- 
sibly significant.  It  may  have  been  thought  that  owners  could  make  the  perma- 
nent, structural  provision  of  stairways,  and  that  lessees  or  tenants,  if  they  create 
the  necessity,  could  provide  the  light,  temi>orary  and  less  expensive  fire-escapes. 
A  more  troublesome  question  arises  in  the  case  of  a  building  let  out  to  tenants, 
when  no  one  of  tfiem  employs  twenty-five  persons,  but  when,  all  together,  they 
exceed  that  number,  thus  bringing  the  building  within  the  law  in  this  respect. 
Undoubtedly  it  would  be  most  natural  to  look  to  the  owner  for  the  provision,  but 
the  statute  does  not  say  whose  the  duty  is,  nor  whose  the  responsibility  ior  neg- 
lect. It  is  one  of  the  omissions  that  frequently  occur  in  legislation,  but  an  omis- 
sion that  we  do  not  think  we  can  cure  by  construction.  Suppose,  however,  We 
assume  that  the  duty  is  upon  the  owner,  having  control  of  a  Duilding,  the  prob- 
lem is  by  no  means  solved.  The  act  does  not  say  when  or  under  what  circum- 
stances the  duty  is  to  be  performed.  The  act  went  into  effect  in  ten  days  after 
its  passage,  and  it  does  not  seem  probable  that  it  was  intended  to  make  all  owners 
of  Duildings,  already  built,  immediately  responsible  for  its  multitudinous  pro- 
visions and  liable  to  its  penalties.  Immediate  compliance  with  the  law  in  all  re- 
spects would  probably  have  necessitated  changes  in  many,  perhaps  nearly  all,  of 
the  buildings  then  built.  But  if  the  liabiUty  of  an  owner  did  not  attach  at  once, 
when  did  it  attach  ?  If  there  were  nothing  in  the  act  to  indicate  the  contrary, 
all  its  provisions  would  take  effect  at  the  same  time.  But  we  think  there  are  in- 
dications that  the  act  did  not  contemplate  an  immediate  compliance  with  refer- 
ence to  existing  buildings.  The  inspector  of  buildings  is  charged  with  the 
enforcement  of  the  act,  but  in  the  very  section  in  question  is  given  authority  to 
exempt  buildings  from  its  requirements.  Section  33  provides  that,  upon  com- 
plaint, he  shall  examine  buildings  already  erected,  including  any  worksnop  hav- 
ing employees  on  any  story  above  second  story,  and  require  such  building  to  be 
provided  with  proper  and  suflScient  fire-escapes,  stairways  and  exits,  constructed 
as  described  in  the  act.  This  section  must  relate  to  buildings  where  there  are 
more  than  twenty-five  employees,  for  no  others  are  required  to  have  fire-escapes, 
and  taken  in  connection  with  the  authority  to  exempt,  indicates  that  the  require- 
ment is  to  be  discretionary  with  the  inspector,  dependent,  perhaps,  upon  his  judg- 
ment of  danger  in  a  particular  case  or  of  other  equivalent  provisions  for  safety. 
It  also  indicates  that  the  time  for  requiring  the  fire-escapes  is  when  the  inspector 
requires  them.  In  regard  to  **  buildings  for  public  assembly  already  built,  and 
also  boiler-houses  and  rooms  and  their  heating  apparatus,  now  built,'*  an  express 
discretion  is  given  to  the  inspector,  namely:  **  If  in  his  judgment  the  safety  of 
the  public  requires  it,  he  shall  reouire  that  the  same  be  made  to  conform  to  the 
provisions  of  this  act."  It  is  haraly  probable  that  in  respect  to  fire-escapes  the 
act  was  intended  to  bo  more  restrictive.  If  this  is  so,  an  owner  would  not  be  in 
default  until  after  examination  and  notice  by  the  inspector.  To  construe  the  pro- 
vision otherwise,  the  inspector  would  be  obliged  to  require  only  what  the  law 
itself  had  already  required,  and  that,  too,  without  pomting  out  how  or  from 
whom  he  should  require  it.  In  WHIy  v.  MuUedy,  78  N.  Y.  810 ;  S.  C.  34  Am.  Hep.  536, 
the  court  said  the  defendant  '*  was  not  permitted  to  wait  until  he  should  be  directed 
to  provide  "  a  fire-escape  by  the  commissioners.  *  *  He  was  bound  to  do  it  in  such 
way  as  they  should  direct  and  approve,  and  it  was  for  him  to  procure  their  direction 
and  approval. "  But  under  the  law  in  that  case,  there  was  no  discretion  in  the  com- 
missioners whether  to  require  a  fire-escape  or  not.    There  was  no  power  of  exemp- 


Digitized  by  LjOOQ  IC 


476  The  EASTEBif  Eepobteb.  [R.  I. 

tion.  The  owoer  was  bound  to  provide  one  in  any  event ;  the  commissioners  were 
simply  to  direct  and  approve  the  kind  to  be  used.  But  under  that  act  no  penalty 
was  to  be  imposed  until  after  notice  by  the  commissioners.  The  case  was  not 
based  upon  the  *' commission  of  a  crime  or  offense,*'  but  upon  a  negligence  of 
duty  to  the  plaintiff  as  tenant  of  the  defendant.  "With  reference  to  our  statute,  it 
has  already  been  decided,  in  Grant  v.  SlaUr  Mill  <fc  Power  Co.^  14  R.  I.  380;  8.  C,  30 
Alb.  L.  J.  310,  that  the  act  does  not  create  a  duty  between  an  owner  and  the  em- 
ployees of  his  tenant,  such  as  to  give  them  a  right  of  action  for  neglect.  In  Parker 
V.  Barnard^  135  Mass.  116;  8.  C,  46  Am.  Rep.  450,  it  was  held  that  the  plaintiff, 
having  a  license  to  enter  a  building,  could  maintain  an  action  for  neglect  to  protect 
the  elevator  well  as  required  by  statute.  The  court  conclude  their  opinion,  bow- 
ever,  by  saying:  **  We  have  not  considered  the  respective  duties  of  the  owners  and 
of  the  occupants  of  the  building  as  to  the  protection  of  the  elevator  well.  Upon 
this  inquiry  the  case  is  not  before  us,  and  tne  facts  are  not  reported." 

There  are  many  peculiarities  and  difficulties  in  the  act  as  it  stands,  some  of 
which  have  already  been  noticed  by  the  court  in  previous  cas^s;  but  upon  this 
fundamental  point  we  think  it  sufficiently  appears  that  the  provisions  in  regard  to 
fire-escapes  and  stairways  are  too  indefinite  and  uncertain  to  impose  a  criminal 
liability  upon  an  owner  of  a  building  for  not  providing  one  or  the  other  before 
the  inspector  required  it.  Penal  statutes  must  be  strictly  construed  and  a  duty 
q^ust  be  clearly  imposed  upon  a  particular  person  ^before  we  can  say  that  he  has 
violated  the  law  by  neglecting  it. 

We  do  not  think  the  plaintiff  states.a  case  against  the  defendant  under  the  law, 
and  therefore  the  demurrer  to  the  declaration  must  be  sustained. 

Demurrer  sustained. 


Mackat  f .  Saikt  Maby's  Chubch. 

July  18,  1885. 

EXBCUTOB   AND    ADMINISTRATOR  —  CONFLICT   OF   LaWS  —  NOTB  ASSIONBD   BT  FoKBIGN  ADMINIS- 
TRATOR. 

A.  died  in  CoDoecticut  and  letters  of  administration  on  bis  estate  were  taken  out  in  Con- 
necticut. There  were  no  claims  in  Rhode  Island  against  the  estate  of  A.  Ileld^  that  the 
Connecticut  administrator  could  transfer  and  indorse  a  promissory  note  due  the  estate  of 
A.  so  as  to  enable  the  indorsee  to  bring  suit  on  the  note  in  Rhode  Island. 

Fromis!4ory  notes  given  to  two  joint  administrators  for  a  debt  due  to  the  estate  of  the 


B.  and  C.  were  appointed  administrators  of  A.'s  estate  both  in  Connecticut  and  New  York. 
Hetdf  that  the  administrators  could  in  New  York  make  a  ffood  transfer  of  a  note  due 
the  estate  of  the  intestate,  although  by  reason  of  the  intestate's  domicile  they  were  liable 
to  account  in  Connecticut  for  the  proceeds  of  the  transfer. 

Two  notes  were  given  to  B.  and  C.»  the  administrators,  by  a  debtor  of  A.'s  estate 
in  Rhode  Island  for  the  amount  due  the  estate.  After  the  notes  became  due  the  debtor 
made  part  payment  to  C.  arranging  to  settle  the  whole  debt  thereafter.  Then  B.  in 
New  York  transferred  the  notes  to  D.  in  payment  of  a  debt  due  from  the  estate  of 
A.,  and  D.  notified  the  Rhode  Island  debtor  of  the  transfer.  Subsequently  the  Rhode 
Island  debtor  made  an  additional  payment  to  C.taking  from  him  a  general  release  under  seat 

Jleld,  that  D.  could  recover  in  Rhode  Island  from  the  Rhode  Island  debtor  the  amount 
due  on  the  notes  when  D.  received  them. 
Nbootiablb  Instrcmbnt  —  Sbalbd  Note  Given  by  Corporation. 

A  promissory  note  in  the  ordinary  form  given  by  a  corporation  had  on  it  when  produced 
in  court,  a  paper  seal.    No  vote  of  the  corporation  authorized  the  seal ;  the  note  did  not 
purport  to  DC  under  seal ;  the  seal  was  not  the  corporate  seal ;  and  the  treasurer  of  the 
corporation  who  was  a  witness  in  the  case  did  not  admit  putting  it  on  the  note. 
Heldf  that  the  seal  must  be  disregarded  as  "  mere  excess.'' 

Debt.     Heard  by  the  court,  jury  trial  being  waived. 

W.  W.  &  S,  T,  Douglas,  for  plaintiff.     Qormon  <fc  Feely,  for  defendant. 

Stinbss,  J.  The  plaintiff  sues,  as  indorsee,  upon  two  notes  given  by  the  defend- 
ant corporation  to  William  IT.  Kelly  and  James  Duffy,  administrators  upon  the 
estate  of  William  E.  Duffy.  It  is  admitted  that  William  E.  Duffy  died  m  Con- 
necticut ;  that  these  persons  were  appointed  admiiystrators  in  Connecticut  and 
also  in  the  State  of  New  York,  where  both  of  them  reside ;  and  that  the  defend- 
ant corporation  by  its  treasurer  duly  authorized,  gave  the  notes  in  the  settlement 
of  a  debt  admitted  to  be  due  from  the  corporation  to  the  estate  of  William  £. 
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Duffy.  April  8,  1881,  after  the  notes  were  due,  the  defendant  paid  $600  on 
account  to  James  Duffy,  one  of  the  administrators,  under  an  arrangement  made 
with  him  to  settle  the  whole  indebtedness  at  a  future  time,  for  the  face  of  the 
notes  without  interest.  After  this  and  before  April  23,  1881,  William  H.  Kelly, 
the  other  administrator,  "  for  ^himself  and  James  Duffy,  administrators  of  estate 
William  E.  Duffy,  deceased,"  indorsed  one  of  the  notes  and  delivered  the  other, 
which  was  made  payable  to  the  plaintiff  as  attorney  and  by  him  indorsed  in  blank, 
to  plaintiff  for  his  fees  for  legal  service  rendered  in  settlement  of  the  estate,  his 
bill  having  been  subsequently  allowed  by  the  surrogate  in  New  York,  in  Kelly's 
account,  to  the  amount  of  $8,000.  Thereupon  the  plaintiff  notified  the  defend- 
ant of  his  ownership  of  the  notes  and  demanded  payment.  April  30,  1881,  after 
such  notice,  the  defendant  paid  to  James  Duffy,  administrator,  $900  more,  and 
took  from  him  a  general  release,  under  seal,  of  all  claims  of  the  estate  of  William 
E.  Duffy  against  the  defendant  and  particularly  of  the  notes  in  question ;  the 
balance,  as  agreed,  to  be  paid  when  Duffy  should  obtain  and  surrender  the  notes. 

Upon  this  state  of  facts  several  questions  arise.  Mrst.  Can  an  executor  or  ad 
mimstrator  under  the  laws  of  one  State  indorse  a  note  so  as  to  enable  the  indorsee 
to  sue  in  another  State  ? 

This  question  was  fully  examined  and  discussed  in  Petersen  v.  Chemical  Banh^ 
32  K.  Y.  21,  the  court  sustaining  such  an  indorsement.  So  also  in  Riddick  v. 
Moore^  65  N.  0.  382;  and  in  Barrett  v.  Barrett,  8  Me.  353;  Butchim^  Adm\  v. 
State  Bankf  12  Mete.  421,  the  same  doctrine  was  sustained. 

While  there  are  cases  which  hold  to  the  contrary,  e,  g,y  Thompson  v.  Wilson^  2 
N.  H.  291 ;  Dial  v.  Gary,  14  S.  C.  578 ;  8.  C,  37  Am.  Rep.  737 ;  Steams  v.  Bumham, 
5  Me.  261,  the  underlying  considerations  on  which  such  decisions  rest,  seem  to 
be- that  an  administrator's  authority  does  not  extend  beyond  the  jurisdiction  of 
the  State  in  which  he  is  appointed,  and  that  to  give  effect  to  such  an  indorse- 
ment would  really  amount  to  administration  in  another  State  to  the  possible  detri- 
ment of  resident  creditors.  This  last  consideration  does  not  apply  in  the  case 
before  us,  for  it  does  not  appear  that  there  are  any  creditors  of  William  £.  Duffy 
in  this  State. 

Upon  the  other  grounds,  the  cases  which  uphold  the  transfer,  seem  to  us  to 
stand  upon  the  better  reason.  The  title  to  a  negotiable  instrument  passes  by  in- 
dorsement,  and  if  indorsed  by  an  administrator,  who  is  therepresentative  of  the  de- 
ceased owner,  in  the  proper  settlement  of  an  estate,  and  without  affecting  the  rights 
of  other  parties,  why  should  its  effect  be  limited  to  the  boundaries  of  the  State 
where  the  deceased  lived  ?  Not  only  would  this  limit  the  negotiability  of  the 
instrument,  but  it  would  cast  upon  an  administrator  the  unnecessary  burden  of 
procuring  letters  of  administration  in  another  State  simply  to  collect  an  admitted 
debt.  Moreover,  suppose  the  administrator,  indorsee  and  maker  lived  in  the 
same  State  at  the  time  of  the  indorsement,  but  that  the  maker  subsequently  re- 
moved to  another  State,  could  it  be  claimed  that  the  indorsee  would  be  barred 
from  suinff  in  the  second  State  because  his  title  came  through  an  administrator 
who  would  himself  be  incapable  of  bringing  suit  id  that  State  ?  Yet  the  elements 
of  title,  in  the  case  supposed,  would  be  the  same  as  in  the  case  in  question.  We 
see  no  reason  why  the  residence  of  the  maker  should  affect  or  control  the  plaintiff's 
title  or  his  right  to  sue.  The  right  of  action  is  transitory ;  the  holder  of  a  note 
must  collect  of  the  maker  where  he  can  find  him.  If,  therefore,  as  against  the 
maker,  the  holder's  title  to  a  note  is  good,  his  right  of  action  should  be  ^ood 
also.  We,  therefore,  hold  that  in  a  case  like  this,  in  which  no  interests  but  those 
of  the  parties  to  the  note  are  involved,  and  we  say  this  without  passing  upon  the 
effect  of  a  transfer  when  there  are  creditors  in  this  State,  an  administrator  in 
another  State  may  transfer  a  note  upon  which  the  indorsee  may  sue  in  this  Stace. 

Second.  Can  a  note  given  to  two  joint  administrators  be  transferred  by  one  of 
them?  There  is  no  question  that  one  of  two  executors  or  administrators  may 
transfer  notes  held  by  the  deceased,  for  the  reason  that  the  several  persons  are 
considered  as  holding  one  office,  and,  in  the  settlement  of  the  estate,  the  act  of 
one,  is  equivalent  to  the  act  of  all ;  the  power  of  the  office  may  be  fully  exercised 
by  one,  for  each  takes  the  whole  in  his  representative  capacity,  and  not  a  moiety. 
SioTie  V.    Union  Savings  Bank^  13  R.  I.  25.     When,  therefore,  administrators,  in 
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collecting  assets,  take  a  note  payable  to  themselves  as  administrators,  though  the 
form  of  the  obligation  be  changed,  its  character  is  the  same ;  it  is  still  a  debt  due 
to  the  estate,  not  to  them  personally,  and  its  proceeds  are  assets  of  the  estate.  We 
see  no  reason,  therefore,  wny  the  same  rule  should  not  apply  as  though  the  obliga- 
tion remained  in  its  original  form.  The  case  is  quite  diiterent  from  the  ordinary 
case  of  joint  payees,  who  may  have  adverse  interests,  and  where  each  is  entitled 
to  hold  his  moiety  of  the  obligation  until  he  sees  fit  to  part  with  it.  In  the  ordi- 
nary cases  of  joint  payees,  excepting,  of  course,  copartnerships,  neither  one  repre- 
sents the  other ;  one  alone,  therefore,  cannot  transfer  a  note  without  the  other. 
But  where  one  represents  the  whole,  as  a  partner  or  an  administrator,  the  rule 
should  follow  the  reason.  And  thus  it  has  been  held  in  Bogert  v.  JEhrtell^  4  Hill 
492,  where  the  cases  upon  this  point  were  carefully  examined.  See,  also,  1  Daniel 
Neg.  Instr.  §  268,  and  1  Parsons  Notes  and  Bills,  159.  Most  of  the  cases  to 
which  we  have  been  referred  by  the  defendant  are  cases  of  individual  joint 
payees  and  cases  of  partners  after  dissolution.  In  Sanders  v.  BUUn's  AdminU- 
1/ratorBy  6  J.  J.  Marsh.  446,  the  court  said  that  the  administrator  and  administra- 
trix might  have  sued  jointly  or  individually,  but  as  the  administrator  had  un- 
dertaken to  act  individually,  not  as  administrator,  he  could  not  transfer  the 
note  without  the  other  payee.  Smith  v.  WMting^  9  Mass.  834,  is  commented  on. 
in  Bogert  v.  HerteU.  In  the  present  case  the  notes  were  given  for  different 
amounts,  and  in  different  tenor,  for  a  debt  due  to  the  estate  represented  by  the 
administrators.  They  were,  therefore,  assets  of  the  estate,  and  as  such  we  hold 
that  they  could  be  dealt  with  as  other  assets  of  the  estate  by  either  administra- 
tor. 

Third.  Could  the  administrators  in  New  York  transfer  in  that  State  a  note  on 
which,  by  reason  of.  the  domicile  of  the  intestate,  they  were  accountable  in  Con- 
necticut ?  If  the  administrators  in  New  York  were  not  the  same  as  the  adminis- 
trators in  Connecticut,  clearly  they  could  not,  for  in  that  case  the  property  in  the 
notes  would  not  have  passed  to  them.  But  they  were  the  same  persons.  Under 
their  dual  authority  they  had  the  whole  of  the  estate.  The  transfer  does  not  show 
in  which  capacity  Kelly  claimed  to  act.  We  do  not  think  that  the  mere  fact  that 
he  acted  in  New  York,  though  he  might  ultimately  be  accountable  in  Connecticut, 
rendered  his  act  invalid.  The  validity  of  an  administrator's  act  depends  upon  its 
character  rather  than  upon  the  locality  wliere  it  is  done.  Judge  Story,  in  Treeo^ 
thick  V.  Austin,  4  Mason,  16,  85,  says:  '*  A  will,  bequeathing  personal  estate,  con- 
veys the  property,  wherever  it  may  be  situated,  if  the  will  is  made  according  to 
the  law  of  the  place  of  the  testator's  domicile.  And  it  has  never  been  supposed 
that  it  was  indispensable  to  the  assertion  of  a  title,  derived  under  such -will,  that 
there  should  be  a  probate  in  every  place  where  such  property  was  situated."  In 
this  case,  as  also  in  Hutchins,  AdmW,  v.  State  Banky  12  Mete.  421,  transfers  of 
property  by  foreign  executors  were  recognized.  In  Wilkina  v.  EUetty  9  Wall.  740, 
a  payment  to  a  foreign  administrator  was  held  to  be  good  against  an  administrator 
afterward  appointed  in  the  State  where  the  debtor  resided.  Many  cases  might  be 
cited  where  payments  of  debtd  outside  of  the  jurisdiction  of  the  court  appointing 
the  representative  have  been  upheld. 

In  Shakespeare  v.  Fidelity,  etc,,  Co.,  97  Penn.  St.  178,  it  was  held  that  United 
States  cou^n  bonds,  deposited  with  the  defendant  for  safe-keeping,  were  properly 
delivered,  in  Philadelphia,  to  a  foreign  executor.  Very  often  the  powers  given  to 
executors  by  wills  are  broader  than  those  which  the  law  gives  to  an  administrator, 
and  most  of  the  cases  on  this  point  relate  to  executors.  But,  with  reference  to  the 
settlement  of  the  estate,  their  powers  and  duties  are  the  same.  In  either  case, 
however,  the  letters  testamentary  of  an  executor  have  no  greater  extra-territorial 
force  than  letters  of  administration.  What  an  executor  can  do,  as  tlie  representa- 
tive of  the  deceased,  regardless  of  special  powers,  an  administrator  may  do.  In 
the  recent  case  of  McCord  y.  Thompson,  92  Ind.  565,  it  was  held  that  a 
note  given  to  administrators  in  Illinois,  for  goods  sold,  made  payable  in 
Indiana,  could  be  collected  by  the  administrators  in  the  latter  State,  even  against 
the  claim  of  an  administrator  appointed  in  Indiana.  If  an  executor  or  adminis- 
trator can  dispose  of  property  outside  of  the  jurisdiction  where  he  is  ap|>ointed, 
there  is  no  good  reason  why  he  should  be  required  to  be  within  the  limits  of  the 
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jurisdiction  wheH  he  makes  the  transfer.  In  many  cases  it  may  be  quite  necessary 
for  him  to  be  present  at  the  place  where  the  property  is,  in  order  to  carry  out  the 
transfer.  v 

From  this  review  ofythe  law  it  appears  that  the  notes  could  be  legally  trans- 
ferred from  Kelly,  as  administrator,  to  Che  plaintiff.  From  the  testimony  it  ap- 
pears that  they  were  transferred  for  adequate  consideration  in  part  payment  of  a 
claim,  which  was  subsequently  passed  upon  and  allowed,  for  a  larger  sum  than  the 
amount  of  the  notes,  by  the  surrogate  in  New  York.  While  the  evidence  shows 
that  the  transfer  was  naade  by  Kelly  as  soon  as  he  learned  that  his  co-administrator, 
Duffy,  had  taken  steps  to  collect  the  motes,  and  that  it  may  have  been  made  to 
prevent  Duffy  from  getting  the  proceeds  of  the  notes  into  bis  hands,  still  we  can- 
not, simply  from  this,  infer  that  it  was  fraudulent,  when*  it  appears  to  have  been 
made  upon  good  consideration  and  with  immediate  notice  to  the  defendant.  The 
testimony  shows  that  the  transfer  of  the  notes  to  the  plaintiff  was  talked  over  at 
the  time  of  the  settlement,  April  30,  1881.  A  payment  made  after  .such  notice 
could  not  avail  as  against  the  plaintiff,  who  then  held  the  notes  and  who  had  de- 
manded payment. 

One  more  question  remains.  A  paper  seal  was  pasted  upon  one  of  the  notes, 
and  the  defendant  claims  that  this  made  it  non-negotiab]e.  The  vote  of  the  cor- 
poration did  not  authorize  the  treasurer  to  make  a  note  under  seal ;  the  note  itself 
does  not  purport  to  be  under  seal;  it  is  not  the  seal  of  the  corporation,  and  the 
treasurer,  who  has  been  a  witness,  did  not  state  that  it  was  his  seal  or  that  he  put  it 
on.  .  In  other  respects  it  is  in  the  form  of  an  ordinary  negotiable  promissory  note. 
We  think,  therefore,  that  we  must  consider  the  ^aper,  as  suggested  by  plaintiff^s 
counsel,  **a  piece  of  unnecessary  ornament, ^^  or,  in  the  words  of  Jaries  v.  Horner^ 
60  Penn.  St.  214,  disregard  "the  seal  as  a  mere  excess." 

We  conclude,  therefore,  that  the  plaintiff  is  entitled  to  recover  the  amount  dne 
upon  the  notes  when  they  came  into  his  hands. 

Judgment  for  plaintlE 

[  See  26  Eng.  Rep.  11.  —  Ed.  ] 


EsTBS,  Administrator,  v.  Howlahd. 
July  18,  1885. 

EzBcuTOB  AHD  Administratob  —  WHEN  Ganmot  Sbt  Asidb  Gonybtancb  IN  Fraud  OF  Orbditobs. 

An  administrator  cannot  in  Rhode  Island  maintain  proceedings  to  recover  property  con- 
veyed away  by  the  deceased,  though  the  conveyances  may  have  been  in  fraud  of  creditors 
and  the  property  may  be  needed  m  pay  the  dents  of  the  estate  of  the  deceased.    In  such 
case  the  defrauded  creditors  are  the  proper  parties  to  act. 
Samb  —  Whbx  Mat. 

An  administrator  is,  however,  the  proper  party  to  act,  in  order  to  recover  sufficient 
propertv  to  defray  the  expenses  of  administration  if-  the  assets  in  his  hands  are  not  suf- 
ficient for  this  purpose. 
Plbadino  —  AmbkdmbKt  to  Bill  in  Equity. 

When  a  bill  in  equity  was  brought  by  an  administrator  t^  set  aside  as  fraudulent  against 
creditors  conveyances  made  by  the  deceased,  and  it  did  not  appear  whether  the  adminis' 
trator  held  sufficient  assets  to  pay  the  expenses  of  admihistratioUj— 

Heldf  that  the  bill  instead  of  being  dismissed  misht,  if  the  admmistrator  lacked  funds  to 
defray  the  expenses  of  administration,  be  amended  by  settinff  forth  this  fact  and  by  add- 
ing the  creditors  or  some  of  them  sumg  for  themselves  and  the  others. 

Bill  in  equity  brought  by  the  administrator  de  Ixmis  non  with  will  annexed  of 
George  Howland,  late  of  Tiverton,  to  set  aside  certain  conveyances  of  realty  made 
by  the  testator  while  in  life  as  being  fraud  of  his  creditors. 

WiUiam  P.  Sheffield  d  William  P.  Sheffield^  Jr.y  for  complainant.  Daritu 
Baker,  for  respondents. 

DuRFES,  C.  J.  The  complainant  is  administrator  de  honis  non  with  will  an- 
nexed of  George  Howland,  deceased.  The  testator  died,  owing  or  liable  for  con- 
siderable sums,  leaving  personal  assets  which,  as  inventoried  and  appraised, 
amounted  to  only  $62.97,  and  after  having  conveyed  away  all  his  real  estate.  The 
complainant  brings  this  suit  in  his  representative  capacity  to  set  aside  certain 
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conveyances  of  real  estate  made  by  the  intestate  shortly  before  his  death,  on  the 
ground  that  the  conveyances  were  fraudulent  and  void  as  against  his  creditors, 
and  that  the  estates  conveyed  are  needed  for  the  payment  ^f  his  debts.  The  first 
question  is,  whether  such  a  suit  can  be  maintainea  by  an  aoministrator.  It  is  per- 
fectly well  settled  that  an  administrator  cannot  impeach  his  intestate's  conveyances 
of  either  real  or  personal  property  for  fraud,  if  the  property  conveyed  away  is  not 
required  for  the  payment  of  the  debts.  The  complainant  concedes  this,  but  he 
contends  that  the  administrator  can  impeach  the  conveyances  for  fraud  if  the  prop- 
erty conveyed  away  is  needed  for  the  payment  of  debts,  because  the  statute  makes 
it  the  primary  duty  of  an  administrator  t<5  pay  the  debts,  and,  (therefore,  to  the 
extent  of  the  debts,  he  represents  the  creditors.  This  is  a  view  which  has  pre- 
vailed in  some  of  the  States,  but  more  generally  it  is  held  that  the  administrator 
cannot  act  in  such  way  for  the  creditors  unless  ne  is  specially  empowered  to  do  so 
by  statute.  1  Am.  Lead.  Cas.  ♦43;  Bump  Fraud.  Conveyances  (8rd  ed.), 
445,  and  cases  cited  in  notes  1  and  2 ;  Crawford) b  AdmW  v.  Leh/r^  20  Kans.  509 ; 
White  V.  RimeU,  79  111.  155;  Burton  v.  FarinTioU,  86  N.  0.  260;  Jf^rry  v. 
Fremoji,  44  Mo.  518;  ZoUy,  Saper,  75  id.  460;  Gohh  v.  Norwood,  11  Tex,  666; 
Boggs  v.  McCoy,  15  W.  Va.  844. 

We  have  come  to  the  conclusion  that  it  is  not  the  duty  of  an  administrator 
under  our  statute  to  do  more,  in  respect  of  the  personal  estate,  than  to  adminis- 
ter the  assets  which  he  is  required  to  inventory,  namely,  "  the  goods,  chattels, 
rights  and  credits  of  the  deceased,"  which,  in  our  opinion,  do  not  include  goods, 
chattels,  rights  and  credits  which  the  deceased  has  conveyed  away  in  fraud  of  his 
creditors;  and  that,  in  respect  of  the  real  estate,  it  is  his  duty,  if  the  personal 
assets  are  deficient,  to  obtam  leave  to  sell  as  much  of  the  real  estate  left  by  the 
deceased,  not  including  the  real  estate  conveyed  away  by  him  in  fraud  of  his 
creditors,  as  is  necessary  to  make  up  the  deficiency;  and  that  in  these  respects  the 
power  of  the  administrator  is  only  commensurate  with  his  duty.  If  the  deceased 
has  conveyed  his  estates  away  in  fraud  of  his  creditors,  the  creditors  who  have 
been  defrauded  are  the  proper  parties  to  prosecute  the  remedy. 

The  complainant  contend  that,  even  if  he  cannot  maintain  the  suit  in  his  rep- 
resentative capacity  for  the  benefit  of  the  creditors,  he  is,  nevertheless,  a  proper 
party  to  enforce  a  charge  for  funeral  expenses  and  expenses  of  administration. 
The  defendants  urge  in  reply  that  the  real  estate  is  not  liable  for  these  expenses, 
because  they  were  incurred  after  the  real  estate  had  been  conveyed  away.  We 
think,  however,  considering  how  shortly  before  the  death  of  the  intestate  the  real 
estate  was  conveyed,  that,  if  the  conveyances  are  set  aside,  the  real  estate  may  be 
charged  for  these  expenses  as  well  as  for  the  other  debts,  these  expenses,  though 
incurred  after  the  other  debts,  being  preferred  to  them  in  the  settlement  of  the 
estate.  See  AUen  v.  Allen's  A.dm\  18  Ohio,  234.  It  does  not  appear,  however, 
that  the  complainant  has  either  paid  the  funeral  expenses  or  that  he  contracted  for 
them,  and  so  made  himself  personally  liable  for  their  payment.  We  do  not  see 
why,  if  he  did  not  contract  and  has  not  paid  them,  it  is  for  him,  instead  of  the 
claimants,  to  enforce  the  charge  for  them  more  than  for  the  other  debts.  As  to 
the  expenses  of  administration,  we  think  he  is  a  proper  party,  if  the  assets  in  his 
hands  are  not  sufficient  to  pay  them,  and  that,  if  the  assets  are  not  sufficient,  the 
bill,  instead  of  being  dismissed,  may  properly  be  amended  by  showing  the  fact 
and  by  adding  the  creditors,  or  a  portion  of  them  suing  for  themselves  and  in 
behalf  of  the  others,  as  parties  upon  terms  as  to  costs. 

Order  accordingly. 

\  In  BoUorffy.  Covert,  90  Ind.  508,  it  was  held  that  "if  A.  has  conveyed  land  in  fraud  of  credit- 
tors,  a  single  creditor  might  institute  a  suit  to  set  aside  the  conve^noe,  although  the  estate 
was  represented  by  an  administrator.''    See,  also,  Janvrin  v.  Curits,  pott,  ] 
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FOSDIOK  V.  POBDICK. 
July  18,  1885. 

Ha&biaob — SiPAJunoN — Prior  Causr  no  Bar  to  Ditorcr. 

That  the  Uberal  divorce  law  of  this  State  influenced  a  petitioner  for  dirorce  to  comeiiere 
does  not  make  her  any  the  less  a  domiciled  inhabitant  of  the  State,  if  she  came  here'd^a 
Jide  to  reside  permanently  and  not  merely  to  obtain  a  divorce  and  then  return  to  her  former 
home. 

Articles  of  separation  by  hnsband  and  wife  which  contain  no  express  stipulation  against 
dirorce  are  not  per  se  a  bar  to  a  divorce  prayed  for  by  the  injured  party  for  causes  existing 
prior  to  the  execution  of  the  articles. 

Petition  for  divorce. 

Ih'anci8  B,  Peckham^  for  petitioner.  BdAswrd  H.  ffaeard  and  Oharlea  H.  Farh- 
hwrst^   for  respondent. 

Dtjrfsb,  C.  J.  This  is  a  petition  for  divorce  on  the  charge  of  extreme  cruelty. 
The  respondent  makes  three  defenses,  namely:  firft^  that  the  charge  is  not  true; 
atfcwM^,  that  the  petitioner  was  not  during  the  year  before  the  preferring  of  her 
petition  a  domiciled  inhabitant  of  this  State ;  and,  tliird^  that  the  parties  have 
agreed  to  articles  of  separation  which  have  been  duly  executed.  The  questions 
raised  by  the  first  two  defenses  are  questions  of  fact.  We  think  it  is  enough  to 
say  of  them  that  in  our  opinion  both  of  them  on  the  evidence  must  be  decided  in 
favor  of  the  petitioner. ,  The  fact  that  the  liberal  divorce  law  of  this  State  was 
one  of  the  inducements  which  led  the  petitioner  to  come  here  is  certainly  calcu- 
lated to  awaken  suspicion,  but  nevertheless  it  does  not  make  her  any  the  less  a 
domiciled  inhabitant  of  the  State,  if  she  came  here,  ^(ma  Jide,  for  the  purpose  of 
making  the  State  her  permanent  home,  and  not  simply  to  get  a  divorce  and  then 
return  again  to  her  former  home  in  New  York.  We  will,  therefore,  pass  to  the 
consideration  of  the  third  defense.  The  articles  of  separation  were  agreed  to 
and  embodied  in  the  deed  of  separation,  February  14,  1883,  after  the  treatment 
complained  of  as  amounting  to  extreme  cruelty  had  been  received  and  when  the 
parties  were  already  living  apart.  The  validity  of  the  deed  is  not  questioned.  It 
IS  admitted  that  the  sums  agreed  to  be  paid  as  a  provision  for  the  wife  have  all 
been  paid  as  agreed.  The  respondent  contends  that  in  these  circumstances,  as 
the  petitioner  is  obligated  to  keep  the  articles  on  her  part  in  good  faith,  and 
that,  inasmuch  as  they  contemplate  not  a  divorce  but  a  continuance  of  the  marital 
relation,  they  must  be  taken  to  be  a  complete  bar  to  the  petition.  In  support  of  his 
position  he  cites  Squires  y.  Squired,  63  Vt.  208;  S.  C,  88  Am.  Rep.  668,  which 
nolds  that  when  articles  of  separation  have  been  agreed  to  and  fully  performed 
by  the  husband,  a  divorce  will  not  be  granted  at  the  suit  of  the  wife  for  cruel 
treatment  received  before  the  agreement  was  made.  The  authority  which  is 
cited  by  the  court  in  Squires  v.  Squires  in  support  of  the  decision  is  Matthews  v. 
Matthews,  3  Swab,  &  Trist.  161,  and  Williams  Y.Williams,  L.  R.,  1  Prob.  &  Div. 
178.  The  doctrine  of  the  latter  cases,  however,  is  not  that  articles  of  separation 
are  per  se  a  bar  to  divorce  for  causes  previously  existing  and  known  to  the  pe- 
titioner, but  only  that  they  may  be  taken  in  connection  with  lapse  of  time  and 
other  circumstances  as  evidence  to  show  that  the  petitioner  is  not  prosecuting  the 
petition  in  good  faith,  and  is,  therefore,  not  entitled  to  the  farorable  considera- 
tion of  the  court.  With  the  exception  of  Squires  v.  Squires,  all  tlie  cases,  both 
English  and  American,  are  to  the  effect  that  such  articles  arc  not  ;>cr  se  a  bar. 
Beeby  v.  Bedfy,  1  Hagg.  Ecc.  789;  Nash  v.  iVasA,  1  Ilagg.  Consist.  140;  Anderson 
V.  Anderson,  1  Edw.  Ch.  880;  Eogers  v.  Bogers,  4  Paige,  510;  /.  G.  v.  E,  G.,  38 
Md.  401 ;  Kremelberg  v.  Kremelberg^  52  Md.  553,  557 ;  Wilsrjn  v.  Wilson,  40  Iowa, 
230.  The  case  of  Brown  v.  Brown,  5  Gill,  249,  which  has  been  thought  to  hold 
otherwise,  is  explained  in  /.  G.  v.  £L  G.,  supra.  We  can  think  of  no  ground  on 
which  such  articles  can  be  held  to  be  a  bar,  unless  they  can  be  held  to  rest  on  an 
implied  condition  that  the  marital  relation  shall  continue  notwithstanding  the 
separation.  But  is  any  such  implication  warranted  ?  We  think  not,  where  tho 
a^ement  is  only  an  agreement  for  separation  with  provision  for  the  injured 
party.  Such  an  agreement  is  not  inconsistent  with  divorce,  for  divorce  is  only  a 
more  absolute  separation.    It  is  reasonable  to  suppose  that  such  a  condition,  if  it 
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had  been  intended,  would  have  been  expressed.  It  follows  that  the  agreement, 
whatever  effect  we  might  give  to  it,  if  it  were  subject  to  such  a  condition,  is  no 
bar,  and  that  the  divorce,  the  cause  alleged  being  proved,  must  be  g^ranted. 


Clarkb  0.  RlOR. 

July  18, 1885. 
JuDGMSNT — Action  ok. 

Ad  action  of  debt  on  a  jndgment  of  a  court  of  muistratejB  for  $40.09  and  $8.45  costs 
wasbroufffat  iu  the  court  of  common  pleas,  tbe^  writ  beinff  served  by  attachment  of  real 
estate.     Seld^  that  the  action  was  rightly  brought  under  Pub.  Stat.  K.  L,  chap.  198,  %  8. 

EXSCUTOB  AND  ADMINISTRATOR  —  CANCELLATION  OF  BOND  —  EfTKOT. 

The  cancellation  of  an  administrator's  bond  by  the  court  of  probate  does  not  revoke 
the  appointment  of  the  administrator  nor  does  it  disquidify  him  from  bringing  suit  as  ad- 
ministrator. 
EviDBNOB  —  That  Action  Brouoht  Without  Plaintiff's  Consent. 

Evidence  was  offered  by  a  defendant,  on  his  motion  to  dismiss,  to  show  that  the  action 
was  brought  without  the  plaintiff*  &  consent.  This  evidence  was  rejected  by  the  presiding 
justice,  wno  ruled  that  the  plaintiff,  knowing  of  the  action,  should  nimself  appear  and  ob- 
ject. Beld  error,  and  that  the  evidence  should  have  been  received ;  and  that  this  court 
would  hold  the  case  and  hear  the  evidence,  the  motion  to  dismiss  being  a  question  for 
the  oourt. 

Justice  courts  are  the  successors  of  courts  of  magistrates,  and  the  clerk  of  a  justice 
court  is  the  proper  person  to  certify  records  and  papers  of  the  court  of  magistrates  to 
which  hisjustice  court  succeeded. 

Exceptions  to  the  court  of  common  pleas. 

ThmruM  H.  Peabodj/j  for  plaintiff.     Orchis  &  TUUngJiaat,  for  defendant. 

DuRFSB,  0.  J.  This  is  debt  on  a  judgment  for  $40.09  debt  and  $3.45  costs  re- 
covered against  the  defendant  in  the  court  of  magistrates  of  the  city  of  Provi- 
dence by  the  plaintiff's  intestate,  April  7,  1864.  The  case  was  commenced  in  the 
court  of  common  pleas  by  attachment  of  real  estate,  and  comes  here  after  trial 
in  said  court,  resulting  in  a  judgment  for  the  plaintiff  for  $91.88  and  costs,  on 
exceptions  for  error  in  the  rulings  of  the  court. 

The  first  question  raised  by  the  exceptions  is,  whether  the  court  of  common 
pleas  had  original  jurisdiction  of  the  action,  the  amount  in  suit  being  less  than 
$100.  We  think  it  had  original  jurisdiction,  being  expressly  given  to  the  court 
of  all  civil  actions  at  law  **  which  shall  be  commenced  by  attachment  of  real 
estate."  It  does  not  matter,  in  our  opinion,  that  the  writ  directed  the  attach- 
ment of  ' '  the  goods  and  chattels  and  real  estate  "  of  the  defendant,  and  not  his 
real  estate  only,  so  long  as  his  real  estate  was  attached.  Indeed,  if  the  officer 
had  literally  obeyed  the  precept  and  attached  the  goods  and  chattels  as  well  as 
the  real  estate,  the  action  would  still  have  been  rightly  brought  in  the  court  of 
common  pleas.  To  the  suggestion  that  the  officer  might  have  attached  the  ^oods 
and  chattels  only,  it  is  enough  to  say  that  he  did  not  do  it.  The  jurisdiction  is 
determined  by  what  was  done,  not  by  what  might  have  been  but  was  not  done. 

The  second  error  alleged  is,  that  the  court  below  sustained  the  plaintiff^s  de- 
murrer to  the  defendant's  plea  setting  up  that  the  court  of  probate,  which  ap- 
pointed the  plaintiff  administrator,  did  on  September  1,  1870,  cancel  his  bond 
and  relieve  him  and  his  sureties  from  all  responsibility  thereon,  without  taking  any 
new  bond  in  its  stead.  We  do  not  think  the  ruling  was  erroneous.  The  st^itute 
which  empowers  courts  of  probate  to  cancel  such  bonds  authorizes  but  does  not 
require  them  to  take  new  bonds  in  their  stead.  The  mere  cancellation  of  the 
bond  does  not,  in  our  opinion,  revoke  the  appointment  of  the  administrator  or 
disqualify  him  from  suing  as  such. 

The  third  exception  is  for  the  refusal  of  the  court  below  to  receive  evidence 
offered  by  the  defendant  in  support  of  a  motion  made  by  him  for  the  dismissal  of 
the  action,  on  the  ground  that  it  was  being  prosecuted  by  counsel  without  the 
consent  and  against  the  will  of  the  plaintiff.  The  reason  given  for  not  receiving 
the  evidence  was,  that  it  was  for  the  plaintiff,  the  pendency  of  the  action  being 
known  to  him,  to  object  to  the  prosecution  himself,  if  it  was  against  his  will. 
We  think,  however,  that  the  court  should  have  heard  the  evidence,  for  it  does 
not  follow  that  the  action  was  not  being  prosecuted  against  the  plaintiffs  will 
because  the  plaintiff  did  not  appear  to  object;  and  it  may  be  that  the  court,  if  it 
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had  heard  the  evidence,  would  have  been  convinced  that  it  was  being  so  prose- 
cuted; and  prima  fade  at  least  counsel  ought  not  to  be  pennitted  so  to  prosecute. 
Eorton  v.  ChampUn,  12  R  L  650;  S.  C,  84  Am.  Rep.  722.  We  think,  however, 
that  it  will  not  be  necessary  to  remit  the  case  for  rehearing  on  this  point.  The 
motion  to  dismiss  makes  a  question  for  the  court,  and  we  can  hear  it.  The  coun- 
sel who  brought  the  action  says  the  plaintiff  assents  to  it  now,  and  if  so,  the 
effect  is  the  same  as  if  he  had  authorized  it  originally.  Craig  v.  Twomey,  14 
Gray,  486. 

The  last  exception  is  because  the  court  below  admitted  in  evidence  a  copy  of 
the  judgment  in  suit  as  extended,  certified  by  the  clerk  of  the  justice  court  of 
the  city  of  Providence,  under  the  seal  of  said  court,  together  with  the  original 
writ  and  pleadings,  the  judgment  being  a  judgment  of  the  court  of  magistrates 
of  said  city.  The  court  of  magistrates  ceased  to  exist  In  1872.  The  justice  court, 
under  the  statute  by  which  it  was  established,  is  the  successor  of  the  court  of 
magistrates,  and  as  such,  received  from  it  all  its  books,  records  and  papers,  and 
carried  its  business  remaining  unfinished  when  it  ceased  to  exist  to  completion. 
We  think,  therefore,  that  copies  of  the  records  and  papers  of  the  court  of  magis- 
trates, certified  by  the  clerk  of  the  justice  court,  are  entitled  to  be  received  in 
evidence  the  same  as  if  they  were  copies  of  the  records  of  the  justice  court.  Capen 
V.  Emeryy  5  Mete.  436.  We  think,  too,  that  the  objection  to  the  judgment  that 
it  does  not  show  jurisdiction  is  not  fatal,  the  jurisdiction  appearing  by  the  orig- 
inal writ,  which  was  produced.  « 

The  first,  second  and  fourth  exceptions  are  overruled.  The  third  exception  is 
sustained ;  the  case  to  stand  for  hearing  on  the  motion  to  dismiss  in  this  court  at 
the  next  August  term  in  Washington  county. 

Order  accordingly. 

Chafbe  v,  Spbaotte. 
July  18, 1886. 

Ejbctnknt  —  Nbw  Trial  —  Vbrdict  against  Evidbncb. 

At  the  hearing  of  a  plaintiff's  petition  for  a  new  trial  of  an  action  of  ejectment  on  the 
ffround  that  the  verdict  was  against  the  evidence,  it  appeared  that  the  only  evidence  on 
the  record  and  allowed  by  the  iustice  presiding  at  the  trial  related  to  the  defendant's 
possession.  The  time  prescribea  for  the  allowance  of  evidence  under  the  forty-eighth 
rule  of  practice  at  law  nad  expired. 

Heldf  that  the  plaintiff  could  not  amend  the  allowed  statement  of  evidence  bj  affidavits 
setting  forth  what  the  other  evidence  in  the  case  was,  and  showing  that  the  only  matter 
submitted  to  the  iurv  by  the  presiding  jui«tice  was  the  question  of  possession. 

Eeld^  further,  that  the  plaintiff  was  entitled  to  show  to  the  court  oy  proof  that  the  only 
question  submitted  to  the  jury  was  that  of  the  defendant's  possession. 

Heldy  further,  it  being  showa  by  affidavits  that  the  presiding  justice  ruled  as  matter  of 
law  in  the  plaintiff's  favor  on  all  questions  save  that  of  possession,  which  was  alone  sub- 
mitted to  the  jury,  that  the  court  would  consider  the  petition  for  a  new  trial  on  the  allowed 
evidence. 

Plaintiff^s  petition  for  a  new  trial. 

Benjamin  Fi  Thurtton,  Charles  Bart^  James  TiUinghast  and  0.  FVanh  Parhhurst, 
for  plaintiff.  Abraham  Payne^  Elisha  0.  Clarke  and  Andrew  B,  Pattorty  for 
defendant. 

TiLLiNGHAST,  J.  This  is  a  petition  for  a  new  trial  preferred  by  the  plaintiff  on 
the  ground  that  the  verdict  is  against  the  evidence.  The  action  is  ejectment  to 
recover  possession  of  the  premises  known  as  Canonchet,  in  South  Kingstown,  and 
was  tried  in  the  court  of  common  pleas  sitting  at  Westerly  on  the  ISth  and  19th 
days  of  January,  1883,  and  resulted  in  a  verdict  for  the  defendant. 

The  first  question  which  we  are  called  to  pass  upon  is,  whether  the  statement 
of  evidence  allowed  by  the  judge  below  and  brou^t  upon  the  record  is  sufficient 
to  give  the  court  jurisdiction  to  hear  the  petition.  The  forty-eighth  rule  of  practice 
provides  as  follows,  viz. :  **  Motions  or  petitions  for  a  new  trial  founded  on  any 
alleged  error  in  the  rulings  or  charge  of  the  court,  or  upon  the  ground  that  the 
verdict  is  against  evidence,  shall  be  accompanied  by,  or  contain  a  written  state- 
ment of  the  portion  of  the  charge  or  of  the  rulings  complained  of,  or  of  the  evi- 
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dence,  in  substance,  against  which  it  is  complained  the  verdict  has  been  rendered ; 
which  statement  shall  have  been  presented  to  the  judge  trying  the  cause  within 
five  days  of  the  time  of  verdict  rendered,  for  his  allowance,  if  the  court 
shall  so  long  continue  in  session,  and  if  not,  during  the  session  of  the  court,  unless 
a  further  time  be  by  him,  upon  motion  and  for  cause  shown,  specially  given ; 
and  no  motion  or  petition  for  a  new  trial  for  the  causes  aforesaid  shall  be  heard, 
unless  the  same  shall  have  been  presented  for  allowance  as  aforesaid,  and,  except- 
ing cases  of  death,  removal  or  disability,  allowed  in  writing  by  the  judge  who 
has  tried  the  sanie." 

Within  the  time  given  by  the  judge  below,  in  this  case,  after  verdict  rendered, 
the  plaintiff  presented,  for  allowance,  a  stenographic  report  of  that  part  of  the 
evidence  which  related  to  the  defendant's  being  in  possession  of  the  premises 
described  in  the  declaration  at  and  before  the  date  of  the  plaintiff's  writ.  This 
report  or  statement  was  allowed  by  the  judge  and  is  a  part  of  the  record  in  tiie 
case.  That  part  of  the  evidence  submitted  at  the  jury  trial,  which  related  to  the 
other  branches  of  the  case,  namely,  title  and  the  ri^ht  to  immediate  possession  in 
the  plaintiff,  was  not  presented  for  allowance  and  is  not,  therefore,  a  part  of  the 
record. 

At  the  first  hearing  in  this  court,  it  being  suggested  by  defendant's  counsel 
that  the  statement  of  evidence  on  file  was  not  and  did  not  purport  to  be  a  full 
and  complete  report  of  all  the  evidence  submitted  at  the  jury  trial,  but  only  of 
that  part  bearing  upon  the  question  of  possession  by  defendant,  the  court  declined 
to  proceed  with  the  trial  on  the  ground  that  so  far  as  the  record  appeared,  the 
jury  might  have  decided  the  case  upon  one  of  the  other  issues  raised  by  the 
pleadings  and  not  upon  the  one  involved  in  the  testimony  presented,  there  being 
nothing  then  before  the  court  to  show  that  this  was  the  only  issue  which  was  left 
to  them  to  decide. 

The  plaintiff's  counsel  then  applied  to  the  judge  below  to  allow  all  of  the  evi- 
dence submitted  at  the  jury  trial,  a  complete  stenographic  report  thereof,  to- 
gether with  the  charge  and  rulings  of  the  court,  etc.,  b2ing  presented  to  him  for 
this  purpose.  This  he  declined  to  do  on  the  ground  that  he  then  was  without 
authority  under  said  rule  of  practice,  the  five  days  having  long  since  elapsed. 
Thereupon  the  plaintiff  filed  affidavits  setting  forth  what  the  other  evidence  in  the 
case  was,  and  also  setting  forth  the  fact  that  the  only  question  submitted  to  the  jury 
was  the  one  relating  to  possession  by  the  defendant,  the  court  having  ruled  as 
matter  of  law  that  the  plaintiff  was  entitled  to  recover  on  the  other  issues  raised 
in  the  case.  He  now  asks  the  court  to  allow  him  to  amend  the  original  statement 
of  evidence  by  these  affidavits.  This  we  cannot  do  under  the  rule  as  heretofore 
construed  by  this  court.  Potter  v.  Padelf&rd,  8  R.  I.  162,  169;  Olney^  Eeceiver, 
v.  Chadsey,  7  id.  224,  229;  Peek  v.  Parkis,  8  id.  364. 

He  claims,  however,  that  even  if  not  permitted  to  amend  his  statement  of  the 
evidence  in  this  way,  he  had  a  right  to  snow  by  proof  that  as  a  matter  of  fact  the 
only  question  which  was  submitted  to  the  jury  was  that  relating  to  the  defend- 
ant's possession  of  the  premises  in  dispute ;  and  that,  having  proved  this,  the 
court  has  jurisdiction  to  hear  his  petition  for  a  new  trial,  because  he  thus  brings 
himself  clearly  within  the  rule. 

We  think  this  position  is  well  taken.  The  rule  does  not  require  all  of  the  evi- 
dence offered  in  a  case  to  be  incorporated  in  the  statement,  but  only  **  the  portion 
.  of  the  evidence,  in  substance,  against  which  it  is  complained  the  ver- 
dict has  been  rendered."  And  the  rule  is  in  nowise  infringed  upon  by  allowing 
the  petitioner  to  prove  by  affidavit  or  otherwise  that  there  was  but  one  question 
submitted  to.  the  jury,  and  also  what  that  question  was.  In  the  case  at  bar  the 
affidavits,  which  are  undisputed,  show  that  the  judge  below  instructed  the  jury 
that  as  matter  of  law  the  plaintiff  was  entitled  upon  the  evidence  to  recover,  so 
far  as  the  questions  of  title  and  the  right  to  immediate  possession  were  concerned, 
and  that  they  need  not  consider  the  evidence  bearing  upon  those  issues,  but  only 
that  bearing  upon  the  question  of  the  defendant's  possession.  All  of  the  evi- 
dence, therefore,  which  the  jury  had  any  right  to  consider,  and  upon  which  they 
must  have  based  their  verdict,  is  now  before  the  court  in  strict  accordance  with 
said  rote.    There  is  no  occasion  for  the  evidence  submitted  upon  the  other  issues 


Digitized  by  LjOOQ  IC 


E.  1.]  Chukch  v.  Church.  >  485 

to  be  brought  here,  or  if  here,  to  be  considered  by  the  court.  It  would,  therefore, 
simply  be  an  incumbrance  to  the  record. 

It  appearing,  then,  beyond  dispute  or  question  that  all  of  the  evidence  which 
was  befor«  the  jury  for  their  consideration  is  now  regularly  brought  upon  the 
record  under  the  rule,  it  only  remains  for  the  court  to  say  whether  the  verdict  is 
clearly  and  palpably  against  that  evidence.  We  entertain  no  doubt  that  it  is. 
Considerable  evidence  was  offered  by  the  plaintiff  strongly  tending  to  prove  that 
the  defendant  was  and  long  had  been  in  the  actual  possession  and  control  oJE  the 
premises  in  dispute.  One  of  the  pleas  filed  by  him  was  to  the  effect  that  for 
more  than  twenty  years  next  before  the  preferring  of  the  plaintiffs  writ,  the  de- 
fendant and  those  from  whom  he  derived  his  title  had  been  in  the  uninterrupted 
and  actual  possession  of  the  premises ;  and  there  was  no  evidence  whatsoever 
offered  by  the  defendant  to  the  contrary.  We  think  the  verdict  was  against  the 
strong  preponderance  of  the  evidence,  and  therefore  ought  to  be  set  aside  and  a 
new  trial  granted. 

Petition  granted. 


Chubch  V,  Chxtrch. 

July  26,  1886. 

Will — Dinsvxs  takiko  as  Tenants  in  Com m on  —  Pbe  Capita  —  Lapsed  Lboact  —  Rbsiduart 
Clause  Carries. 

Testator's  will  conoladed  with  the  following  residuary  clause: 

*'  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my  estate,  real,  per- 

'  sonal  and  mixed,  wherever  and  however  situate,  ot  which  I  am  now  possessed,  or  may  die 

seized  or  possessed,  unto  my  sons  S.,  T.,  B.,  H.,  J.,  and  C.  to  have  and  to  hold  the  same 

with  all  the  privileges  and  appurtenances  to  the  same  belonging,  to  them  the  said  S.,  T., 

B.y  H..  J.,  and  Ct  their  heirs  and  assigns  forever." 

Hila,  that  the  devisees  took  under  Pub.  Stat.  chap.  172,  $  1,  as  tenants  in  com- 
mon, not  as  joint  tenants.  The  devisees  being  individually  named  and  nothing  in  the  will 
or  in  the  testator's  circumstances  indicating  a  different  intent, that  the  devisees  took  as  in- 
dividuals not  as  a  class. 

One  of  these  sons  died  without  issue  before  the  testator.  Held^  that  the  deceased  son's 
share  lapsed, and  at  the  testator's  death  descended  to  his  heirs  as  intestate  estate. 

A  general  residuary  devise  or  bequest  carries  lapsed  or  void  devises  or  bequests,  but 
does  not  include  any  g^ft  which  fails  of  the  residue  itself. 

Bill  in  equity  for  partition. 

0.  L.  Bosworih,  for  complainant.  Irving  Ohamplin  d  (Jha/rles  F,  Baldwin^  for 
respondents. 

DuBFSB,  C.  J.  The  question  now  before  us  for  decision  arises  under  the  will 
of  Samuel  W.  Church,  late  of  Bristol,  deceased.  The  will,  after  several  ^ecific 
devises  and  bequests  for  the  benefit  of  the  wife  and  daughters  of  the  testator, 
concludes  with  the  following  residuary  clause,  to- wit:  "I  give,  devise  ^nd  be- 
queath all  the  rest,  residue  and  remainder  of  my  estate,  real,  personal  and  mixed, 
wherever  and  however  situate,  of  which  I  am  now  possessed,  or  may  die  seized 
or  possessed,  unto  my  sons  Samuel  W.  Church,  J^r.,  Thomas  Church,  Benjamin 
Church,  Hezekiah  W.  Church,  James  C.  Church,  and  Charles  Henry  Church,  to 
have  and  to  hold  the  same  with  all  the  privileges  and  appurtenances  to  the  same 
belonging,  to  them  the  said  Samuel  W.,  Jr.,  Thomas,  Benjamin,  Hezekiah,  James 
and  Charles,  their  heirs  and  assigns  forever."  One  of  the  sons  died  without 
issue  before  the  testator.  The  question  is,  whether  the  share  of  real  estate  which 
he  would  have  taken  under  the  residuary  clause,  if  he  had  survived  the  testator, 
descended  as  intestate  estate  to  the  heirs  at  law  of  the  testator,  or  passed  under 
the  will  to  the  residuary  devisees. 

We  think  there  can  be  no  doubt  that  under  our  statute  —  Pub.  Stat.  R.  L,  chap. 
173,  §  1  —  the.  devise  to  the  sons,  so  far  as  it  applies  to  real  estate,  was  a  de- 
vise to  them  as  tenants  in  common,  there  being  no  words  manifestly  showing  an 
intent  to  have  them  take  as  joint  tenants.  The  devise,  therefore,  if  it  is  to  be 
construed  as  a  devise  to  the  sons  individually^  was  in  effect  a  devise  of  one  un- 
divided sixth  part  of  the  residuary  real  estate  to  each  son,  and,  consequently, 
when  one  son  died  without  issue  before  the  testatoi:,  the  part  devised  to  him  was 
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as  if  it  had  never  been  devised  to  him,  it  lapsed,  and  there  being  no  words  to 
cany  it  elsewhere  under  the  will,  it  necessarily  descended  as  intestate  estate  to 
the  heirs  at  law.  1  Jarman  on  Wills  (5th  Am.  ed.)  622;  3  id.  17;  Page  v.  Puge^ 
2  P.  Wms.  489;  Syhes  v.  Sylces,  L.  R.,  4  Eq.  200;  In  re  Wood's  Will,  29  Beav.  236; 
Otcen  V.  Owen,  1  Atk.  494 ;  Norman  v.  Frazer,  8  Hare,  84 ;  Lombard  v.  Boyden,  5 
Allen,  249.  The  cases  cited  to  show  that,  since  the  statute  authorizing  the  devise 
of  after-acquired  real  estate,  the  distinction  between  lapsed  devises  and  lapsed 
legacies  no  longer  holds,  and  that  now  a  lapsed  devise  Uke  a  lapsed  legacy  ^\^ll 
faU  into  the  residue,  are  not  in  point,  for  the  devise  here  was  residuary  m  its  in- 
ception, and  therefore  could  not  fall  into  the  residue.  This  would  be  so  if  the 
estate  were  personal;  for  though  the  general  rule  is  that  a  general  residuary 
bequest  carries  lapsed  or  void  legacies,  it  does  not  include  any  part  of  the  residue 
itself  which  fails.  Bagwell  v.  D?%  1  P.  Wms.  700;  Page  v.  Page^  2  id.  489; 
Garthicaite'8  Exiecutor  v.  Leitis,  25  N.  J.  Eq.  361;  Haml  v.  Marcy,  28  id.  59; 
Fhyd  V.  Barker,  1  Paige,  480 ;  Hamlet  v.  Johnson,  26  Ala.  557 ;  Sohier,  AdnCr, 
V.  Inches,  12  Gray,  385;  WaAng  v.  Waring,  17  Barb.  552;  7fe«f«  EstnU,  82 
Penu.  St.  428 ;  Frazier  v.  Fraziers  Executors,  2  Leigh,  642.  The  surviving  sons, 
however,  contend  that  the  devise  to  the  sons  was  a  devise  to  the  sons  not  in- 
dividually, but  as  a  class,  and  that  they  are,  therefore,  entitled  as  a  class  to  the 
entire  residuary  estate.  But  the  devise  was  a  devise  to  the  sons,  severally  named, 
which  indicates  that  they  were,  not  simply  as  a  class,  but  each  individually,  the 
objects  of  the  testator's  bounty.  Cases  are  cited  for  the  sons  which  show  that  a 
gift  to  persons  by  name  may  nevertheless  be  a  gift  to  them  as  a  class.  Schaffer  v. 
Kettell,  14  Allen,  528;  Stedman  v.  Priest,  103  Mass.  293;  Springer  v.  Congleton, 
80  (Ja.  976;  Warner's  Ap2Jeal,  39  Conn.  253;  Talcott  v.  Talcott,  id.  186.  In 
these .  cases,  however,  the  general  rule  that  a  gift  to  persons  named  is  a  gift  to 
them  individually  is  recognized,  and  reasons  are  found  in  the  language  or  struc- 
ture of  the  will,  or  in  the  circumstances,  for  deciding  that  the  intent  of  the  testa- 
tor, which  is  of  course  paramount  to  the  rule,  would  be  best  subserved  by  dis- 
regarding it.  It  was  in  fact  apparent  in  every  one  of  the  cases  cited  that  the 
gift,  though  to  persons  named,  was  a  gift  to  them  as  constituting  a  particular 
branch  or  as  representing  a  particular  member  of  the  family,  and  that  if  the  eitt 
were  suffered  to  lapse  and  go  to  the  heirs  and  next  of  kin  generally,  it  would  dis- 
appoint the  purposes  of  the  testator.  There  are  no  such  reasons  in  the  case  at 
bar  for  finding  that  the  sons  were  intended  to  take  as  a  class.  The  beneficiaries 
under  the  will  are  a  wife,  four  daughters,  one  of  whom  is  married,  and  six  sons. 
The  design  of  the  will  seems  to  have  been,  after  making  special  provisions  for 
the  wife  and  the  married  daughter,  to  divide  the  rest  of  the  property  among 
the  sons  and  unmarried  daughtei*8  equally  or  nearly  so,  during  the  lives  of  the 
daughters  at  least,  and  if  the  daughters  have  issue,  their  shares  to  go  to  such 
issue.  Without  question  there  is  some  favor  to  the  sons,  a  remnant  of  the  old 
traditional  partiality  lingering  still,  but  we  see  no  reason  to  doubt  that,  if  the 
will  had  been  made  after  instead  of  before  the  death  of  the  son  who  died,  th© 
shares  of  the  daughters,  as  well  as  of  the  sons,  would  have  been  proportionately 
increased.  We  can,  therefore,  see  no  reason  why  we  should  not  construe  the 
residuary  devise  according  to  its  more  obvious  interpretation  as  a  devise  to  the 
sons  individually.  Bain  v.  Lescher,  11  Sim.  397;  Knight  v.  Gould,  2  Myl.  A  K. 
295;  Williams  v.  Neff,  52  Penn.  St.  326;  Todd  v.  Trott,  64  N.  C.  280;  Starling's 
Ex'r  V.  Price,  16  Ohio  St.  29. 

Our  decision  is  that  the  share  of  the  real  estate  given  to  the  deceased  son  de- 
scended at  the  death  of  the  testator  to  his  heirs  at  law  as  intestate  estate. 
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LippiTT  tj.  Amsricak  Wood  Paper  Company.* 

July  25, 1886. 

CoBPOBATiON —  Shares  of  Stock  —  Assignmbnt  —  Attachmbnt. 

The  legal  title  to  shares  of  corporate  stock  whioh  are  **  assignable  only  on  the  books  '* 
of  the  corporation  will  not  pass  by  an  assignment  of  the  shares  neither  made  nor  recorded 
on  the  books  of  the  corporation. 

In  Rhode  Island  an  equitable  or  executory  right  to,  or  interest  in,  corporate  stock  is  not 
attachable. 

A.  was  the  record  owner  of  corporate  stock.  He  assigned  it  to  B.  Afterward  B.  as- 
signed it  to  C,  and  this  assignment  was  made  on  the  books  of  the  corporation.  The  stock 
never  stood  on  the  books  of  the  corporation  in  the  name  of  B. 

Held,  that  the  stock  was  not  attacnable  as  the  property  of  B. 

Trespass  on  the  case  to  recover  damages  for  the  defendant's  refusal  to  transfer 
certain  corporate  stock. 

A,  <fe  A,  D.  Paine  and  Benjamine  N,  La'pham^  for  plaintiff.  Cha/rles  P.  Bobi7is(m, 
for  defendant. 

DuRPEE,  0.  J.  This  is  an  action  on  the  case  to  recover  damages  of  the  defend- 
ant corporation  for  refusing  to  the  plaintiff  the  rights  of  a  stockholder  in  the  cor- 
poration. The  plaintiff  claims  to  be  entitled  U>  one  hundred  shares  of  stock 
formerly  attached  as  the  property  of  one  Morton  C.  Fisher  in  an  action  against 
him,  and  sold  on  execution  under  a  judgment  recovered  against  Fisher  in  said 
action,  the  plaintiff  being  the  purchaser.  The  defendant  contests  the  right  of 
the  plaintiff  on  the  ground,  among  other  grounds,  that  Fisher  had  no  legal  and 
therefore  no  attachable  interest  or  title.  Prior  to  February  8,  1875,  said  shares 
belonged  to  Isaac  Hartshorn,  and  stood  in  his  name  on  the  corporation  books. 
On  February  8,  1875,  Isaac  Hartshorn,  by  his  attorneys  in  London,  transferred 
said  shares  by  deed  of  assignment  to  Morton  C.  Fisher,  then  in  London.  The 
shares  were  attached  as  aforesaid  as  the  property  of  Fisher,  February  16,  1875. 
At  that  time  they  stood  in  the  name  of  Hartshorn  on  the  books  of  the  corpora- 
tion. They  were  never  afterward  transferred  into  the  name  of  Fisher  on  the 
books;  but  on  September  4,  1876,  they  were,  at  the  request  of  Fisher,  transferred 
on  the  books  of  the  corporation  to  Qeorge  Earl  Church,  the  transfer  being  signed 
"Morton  C.  Fisher  by  William  S.  Slater,  Treasurer."  The  sale  on  execution  to 
the  plaintiff  took  place  March  20,  1882.  The  charter  of  the  corporation  provides 
that  the  '*  shares  shall  be  transferred  in  such  manner  as  shall  be  prescribed  by  the 
by-laws  of  said  corporation."  One  of  the  by-laws  enacts:  **The  stock  shall  be 
assignable  only  on  the  books  of  the  company  by  the  person  in  whose  name  the 
s^uue  appears  or  by  his  legal  representative;  but  no  transfer  shall  be  made,  or  cer- 
tiiicate  issued  thereupon,  until  the  ceVtificate  originally  issued  be  surrendered  and 
canceled."  The  defendant  contends  that,  by  force  of  this  provision  and  by-law, 
the  legal  title  of  the  hundred  shares  was  on  February  16,  1875,  when  the  attach- 
ment IS  claimed  to  have  been  made,  in  Hartshorn,  and  that  Fisher  had  under  the 
assignment  to  him  only  an  equitable  or  beneficial  title  which,  however  good  it 
may  have  been  between  him  and  Hartshorn,  was  not  attachable.  The  question, 
therefore,  is  whether  the  shares  were  attachable  as  the  property  of  Fisher  on  Feb- 
ruary 16,  1875. 

The  plaintiff  contends,  firat,  that  Fisher  had  the  legal  title,  and  second,  that  the 
shares  were  attachable  even  if  he  had  only  an  equitable  or  executory  title.  We  ^ 
do  not  think  he  had  the  le^al  title.  It  seems  to  us  that  it  is  impossible  to  hold 
that  shares  which  are  *^ assignable  only  on  the  books"  can  be  assigned  so  as  to 
pass  the  legal  title  by  an  assignment  neither  made  nor  recorded  on  the  books. 
This  is  the  view  which  has  generally  prevailed  in  the  courts  where  the  question 
has  arisen.  Fisher  v.  Essex  Bank^  5  Gray,  878;  Blanehard  v.  Dedliam  Oas-light 
Co,,  12  Gray,  218;  Marlborough  Manuf.  Co.  v.  ^Uh,  2  Conn.  579;  Northrop 
V.  Newton  &  Bridgeport  Turnpike  Co.,  8  id.  544;  Shipman  v.  .JSina  Insurance 
Co,y  29  id.  245  ;  Naglee  v.  Pacific  Wharf  Co.,  20  Cal.  529;  StaU  Inmrance 
Co.  V.    Sax,    2  Tenn.    Ch.    507;  Williams  v.  Mechanics'  Bank  of  New  Raven,  5 

♦  See  Lippitt  v.  American  Wood  J^er  Co.,  14  R.  L  801. 
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Blatchf.  59;  Brown  v.  AdamSy  6  Bissell,  181 ;  Broadway  Bank  v.  McElrath,  18  N. 
J.  Eq.  24;  Black  v.  Zacharie,  8  How.  (U,  S.)  483;  Otis,  Adm%  v.  Gardner  et 
a?.,  105  III.  436;  Farmers'  Nat.  Gold  Bankv,  Wilson,  58  Cal.  600;  Application  of 
Th4)mas  Murphy ^  51  Wis.  519;  Union  Bank  v.  Laird,  2  Wheat.  390;  PitUilmrg 
&  ConmlUvUU  R.  B.  Co.  v.  Clarke,  29  Perm.  St.  146.  Some  of  these  cases 
hold  that  an  attachment  of  shares  of  stock,  as  the  property  of  the  person  in 
whose  name  they  stand,  will  prevail  over  a  prior  lona  fide  transfer  for  value  not 
made  nor  recorded  on  the  books,  though  others  hold  that  the  transfec  is  entitled 
to  priority  notwithstanding  that  it  carries  only  its  equitable  title.  The  case  of 
Fisher  v.  Essex  Bank,  supra,  is  a  case  in  which  the  attachment  was  sustained  with 
great  force  of  reasoning,  the  opinion  being  delivered  by  Chief  Justice  Bhaw. 

The  attachment  here,  therefore,  was  not  good  unless  an  equitable  or  executory 
right  or  interest  in  stock  is  attachable  under  our  statute.  At  common  law  an 
equitable  right  or  interest  in  personal  property  is  not  attachable — Freeman  on 
Executions,  §  116  —  and  it  is  natural  to  suppose  that  the  intention  of  the  statute, 
^n  subjecting  corporate  stock  to  attachment  and  levy,  was  simply  to  put  it  on  a 
/par  with  other  personal  property.  This  view  accoras  with  the  language  of  the 
statute.  It  is  ^^the  shares  of  the  defendant,"  or  his  *' stock  or  shares,"  and  not 
his  right  or  interest  in  the  stock  or  shares,  which,  in  the  words  of  the  statute, 
may  be  attached  or  levied  upon.  '  Gen.  Stat.  R  I.,  chap.  196,  §  21;  chap.  197, 
§  9;  chap.  212,  §§  18,  19  and  20;  Pub.  Stat.  R.  I.,  chap.  207,  §  22;  chap.  208,  §  9; 
chap.  223,  §§  20,  21,  22.  The  officer  with  process  is  authorized  to  make  attach- 
ment or  levy  by  leaving  a  copy  of  the  wnt  or  execution  with  an  officer  of  the 
corporation.  Evidently  the  idea  is  that  the  copy  shall  operate  by  way  of  notice 
or  garnishment  to  designate  and  hold  the  stock  in  the  charge  of  the  corporation 
for  the  purpose  of  the  attachment  or  levy;  and  it  can  accomplidi  this  effectually 
only  when  the  stock  stands  in  the  name  of  the  defendant  on  the  books  of  the  cor- 
poration. If -the  defendant  does  not  appear  on  the  books  as  a  stockholder,  the 
copy  conveys  no  knowledge  of  what  stock  is  intended  to  be  attached  unless  the 
corporation  happens  to  be  otherwise  informed  that  the  defendant  is  a  transferee 
by  transfer  not  on  the  books.  The  statute,  moreover,  makes  it  the  duty  of  an 
officer  of  the  corporation  served  with  a  copy  of  the  writ  to  render  an  account  on 
oath  of  what  stock  or  shares  the  defendant  had  in  the  corporation  when  the  writ 
was  served.  It  cannot  be  supposed  that  it  was  the  intention  of  the  statute  to 
make  it  the  duty  of  the  officer  to  render  this  account  from  information  obtained 
otherwise  than  officially  or  from  the  books.  For  how  can  the  officer  render  an 
account  of  what  stock  or  shares  the  defendant  had,  if  by  ^' stock  or  shares"  the 
statute  means  not  only  the  stock  or  shares  standing  in  the  name  of  the  defendant 
on  the  books,  but  also  stock  or  shares  transferred  in  any  other  manner  so  as  to 
vest  in  him  an  equitable  or  executory  title  ?.  Certificates  of  stock  are  often  issued 
with  blank  assignments  with  power  printed  on  their  backs.  A  stockholder,  in 
order  to  transfer  the  equitable  title  to  the  stock,  has  only  to  indorse  and  deliver 
such  a  certificate,  leaving  the  blanks  to  be  filled  by  the  holder.  A  certificate  so 
indorsed  will  pass  from  hand  to  hand  carrying  the  equitable  title  with  it,  like  a 
note  payable  to  bearer.  Now  suppose  that  A.,  a  stockholder  of  record,  so  trans- 
fers his  shares  to  B.,  and  that  a  creditor  of  B.  issues  a  writ  against  him  directing 
the  attachment  of  the  stock  or  shares  of  the  defendant,  which  is  served  by  leav- 
ing a  copy  with  the  corporation.  The  copy  will  only  inform  the  corporation 
that  the  stock  or  shares  of  B.  are  attached,  but  not  what  stock  or  shares  B.  has, 
if  he  can  have  any  not  shown  by  the  books,  nor  what  stock  or  shares  are  intended 
to  be  reached  by  the  attachment.  But  directly  B.  passes  the  certificate  to  C.  and 
C,  filling  the  blanks,  perfects  his  title  by  transfer  on  the  books,  the  cor- 
poration having  no  knowledge  that  the  shares  transferred  are  the  shares 
intended  to  be  attached.  Now  can  it  be  that  the  corporation  is  bound  by 
the  attachment  ?  It  is  if  the  plaintiflTs  construction  is  correct.  It  seems  to 
us  that  if  the  general  assembly  had  intended  such  a  construction  it  would 
have  shown  its  intention  by  providing  some  surer  and  more  efficient  procedure. 
It  seems  to  us  too  that  such  a  construction  is  repugnant  to  the  clear  indications 
of  the  statute.  It  may  be  said  that  the  corporation  might  protect  itself  by  in- 
quiry of  the  attaching  creditor.    Sometimes  it  might,  perhaps,  but  certainly  not 
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always;  and  we  see  no  reason  to  think  that  it  was  ever  intended  to  subject  the 
corporation  to  the  burden  and  risk  of  such  an  inquiry.  An  attachment,  to  be 
really  such,  ought  to  operate  as  a  taking  and  holding  of  the  thing  attached. 

The  plaintiff  cites  no  case  to  this  point.  The  only  cases  bearing  upon  the  point 
which  we  have  found  aie  Foster  y.  Potter,  87  Mo.  525,  and  MiddUtown  Savings  Bank 
Y.  Jarvis,  83  Cond.  872.  In  those  cases  it  was  held  that  an  equity  of  redemption  in 
stock,  transferred  on  the  books  of  the  corporation  by  way  of  mortgage  to  the  mort- 
gagees, was  liable  to  levy  or  to  attachment  and  levy  under  the  statutes  of  those 
States.  But  the  decisions  were  largely  influenced  by  the  language  of  the  statutes^ 
the  statutes  recognizing  the  right  to  take  stock  under  incumbrance  and  providing 
a  carefully  contrived  procedure  for  the  identification  of  the  rights  or  shares  taken 
and  sold  and  for  the  protection  of  all  concerned.  See  Gen.  Stat,  of  Missouri,  chap. 
160.  §§  25,  26,  58 ;  Gen  Stat,  of  Connecticut,  chap.  2,  §  19 ;  chap.  U,  §  237.  It  would 
seem,  moreover,  that  in  both  States,  certainly  in  Connecticut,  the  statutes  in  ex^ 
press  terms  extend  not  only  to '^  stock  or  shares,'' but  to  ^'rights  or  shares,'' 
and  in  the  Connecticut  case  the  court  say,  **  the  language  is  broad  and  expressly 
includes  not  only  the  shares  of  stock  but  the  rights  in  them,  *'  as  a  reason  for 
holding  that  equitable  rights  are  subject  to  attachment  and  levy.  We  do  not 
think  the  cases  are  entitled  to  much  weight  here,  our  statute  being  so  different. 
The  plaintiff  directs  our  attention  to  Gen.  Stat.  R.  I.,  chap.  212,  §  19,  which  pro- 
vides that  the  officer's  deed  of  stock  sold  on  execution  **  shall  vest  in  the  pur- 
chaser all  the  defendant's  right,  title  and  interest  in  such  shares  so  sold,"  and 
contends  that  the  language  covers  all  interests  equitable  as  well  as  legal.  This 
argument,  it  seems  to  us,  involves  the  fallacy  known  as  arguing  in  a  circle  or 
begging  the  question;  for  it  is  a  deed  given  in  pursuance  of  a  valid  levy  and  sale 
which  13  to  have  this  effect,  and,  therefore,  unless  an  equitable  right  is  subject  to 
levy  and  sale,  a  deed  to  carry  out  such  levy  and  sale  is  of  no  avail.  It  is  clear 
that  if  such  rights  were  subject  to  levy  and  sale,  a  sale  of  them  without  identifi- 
cation or  any  disclosure  in  regard  to  them,  as  the  sale  if  authorized  might  be 
made,  would  generally  be  nothing  but  a  most  unconscionable  sacrifice.  In  Beck- 
toith  V.  Bui*rough,  14  R  L  366,  we  decided  that  shares  of  stock  were  liablo-  to 
attachment  and  execution  sale  as  the  property  of  the  defendant,  notwithstanding 
his  previous  transfer  of  them  on  the  corporation  books,  if  the  transfer  was  made 
in  fraud  of  the  attaching  creditor.  We  so  decided,  not  without  a  good  deal  of 
hesitation,  being  pressed  by  the  language  of  the  statute,  on  the  ground  that  the 
transfer  being  fraudulent  and  void  as  against  the  creditor  might  be  treated  as  to 
him  as  a  mere  nullity.  In  the  case  at  bar  we  are  asked  to  go  further  and  hold 
that  shares,  which  are  assignable  only  on  the  corporation  books,  are  liable  to  at- 
tachment and  execution  sale,  as  the  property  of  a  defendant,  when  they  have  not 
been  so  assigned  to  him  and  do  not  stand  in  his  name,  if  they  have  been  assigned 
to  him  by  transfer  not  on  the  books  so  as  to  vest  in  him  an  equitable  title.  We 
have  come  to  the  conclusion,  after  a  careful  study  and  consideration  of  the  sub- 
ject under  tlie  statute,  that  we  cannot  so  decide.  See,  also,  Bechwithy,  Burroughy 
13  R.  I.  294,  298. 

The  circumstances  of  this  particular  case  are  such  as  appeal  to  us  strongly  in 
favor  of  the  plaintiff,  but  we  do  not  find  that  they  are  such  as  will  entitle  us  to 
decide  in  his  favor  without  holding  what  we  are  not  prepared  to  hold,  namely, 
that  merely  equitable  rights  in  stock  are  liable  to  attachment  and  execution  sale. 
We  do  not  think  the  corporation  is  subject  to  any  estoppel;  for  though  the  writ 
issued  against  Fisher  directing  the  attachment  of  his  stock  and  shares  in  conse- 
quence of  information  received  partly  from  William  S.  Slater,  who  was  the  treas- 
urer of  the  corporation,  that  the  shares  had  been  transferred  to  Fisher,  it  does 
not  appear  that  the  information  was,  or  that  it  was  understood  to  be,  that  the 
shares  had  been  transferred  upon  the  corporation  books.  Whether,  if  the  infor- 
mation given  had  been  that  the  shares  had  been  transferred  upon  the  books,  it 
could  have  created  an  estoppel  which  would  avail  the  plaintiff,  we  need  not 
decide. 

Judgment  for  defendant  for  costs. 


Vol.  I.—( 


[See  13  Eng.  Rep.  40 1  22  id.  407 ;  28  id.  764  ;  28  id.  842 ;  29  id.280 ;  1  Pac.  Rep.  156 ;  98  N.  Y. 
692 ;  66  How.  18 ;  18  Abb.  N.  C.  178 ;  94  N.  Y.  204 ;  61  MUs.  611 ;  89  Ind.  178.  —  Ed.  1 
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Bobs  v.  Providence  and  Wobcbstbb  R.  R.  Co. 

July  26,  1886. 

Nbqliobncb  —  Gbtting  Odt  or  Cab  Bbfobb  Abriyiko  at  Statiok — 
Ikfbbbncb  Eithbb  Wat  —  Qubstion  fob  Jdbt. 

The  verdict  of  a  jury  will  not  be  set  aside  when  the  Question  of  fact  is  not  free  from 
doubt,  or  when  more  than  one  conclusion  can  be  drawn  from  the  facts  by  reasonable  men ; 
and  it  is  quite  immaterial  that  the  court  might  have  come  to  a  different  conclusion  from 
that  drawn  by  the  jury,  or  that  another  jury  might,  on  the  same  evidence,  find  a  different 
verdict.* 

The  train  on  which  A.  was  approaching  his  home  stopped  before  arriving  at  the  station 
to  allow  a  freight  train  coming  in  the  opposite  direction  to  pass  the  station.  It  was  dark. 
A.,  thinking  that  the  station  was  reached  got  out  and  was  injured  by  the  freight  train. 
The  conductor,  as  soon  as  he  learned  the  cause  of  the  stop,  moved  his  train  forward  to  the 
station.  It  was  in  evidence  that  passengers  at  the  station  habitually  left  the  train  on 
both  sides.    A.  sued  the  railroad  company  for  his  damages  and  recovered  a  verdict. 

Heldf  that  the  questions  of  the  defendant's  negligence  and  of  the  plaintiff's  contributorr 
negligence  were  for  the  jury  to  decide,  under  proper  instructions  from  the  court,  which 
,  in  the  case  at  bar  were  presumably  given. 

Defendant's  petition  for  a  new  trial. 

Oscar  Lapham  and  Simon  S.  Lapham,  for  plaintiff.  Edwin  Metcalfe  NUholas  Van 
Slyck  and  Stephen  0.  Edwards,  for  defendant. 

TiLLiNGHAST,  J.  This  18  a  petition  for  new  trial  on  the  grounds  that  the  ver- 
dict is  against  the  evidence  and  the  weight  thereof,  and  that  the  damages  found 
by  the  jury  are  excessive.  The  main  facts  in  the  case  are  not  in  dispute,  and  are 
substantially  as  follows,  viz. :  The  plaintiff,  who  resides  at  Pawtucket,  was  a  pas- 
senger on  defendant's  road  from  Providence  to  Pawtucket  on  the  night  of  January 
2,  1883,  leaving  Providence  in  the  6:10  p.  m.  train,  which  was  due  at  Pawtucket 
at  6 :22  p.  M.  The  train,  which  consisted  of  five  cars,  ran  on  the  west  track  going 
out,  and  as  it  approached  the  Dexter  street  crossing,  which  is  about  six  hundred 
feet  south  of  the  Pawtucket  station,  which  ia  on  the  west  side  of  the  track,  it 
was  signaled  to  stop  by  a  crossing  tender  of  the  road,  and  did  stop.  When  it 
came  to  a  stand  still  the  engine  and  one  car  had  passed  over  said  Dexter  street 
crossing,  the  remainder  of  the  train  being  over  and  immediately  to  the  south 
thereof.  A  freight  train  on  the  east  track  was  about  to  pass  the  Pawtucket  sta- 
tion going  south,  and  the  signal  to  the  passenger  train  to  stop  was  given  to  pre- 
vent the  latter  from  reaching  the  station  at  the  time  when  said  freight  train  was 
passing  the  same,  and  to  avoid  the  consequent  liability  to  accident  on  the  part  of 
the  passengers.  No  notice  was  given  in  the  smoking  car  that  the  train  had  not 
arrived  at  the  station.  Directly  upon  the  stopping  of  the  train,  the  plaintiff,  who 
occupied  a  seat  near  to  the  forward  door  of  this  car,  which  was  next  the  engine, 
went  to  the  front  platform,  and  having^  alighted,  attempted  to  cross  the  east  track 
of  said  road,  going  in  the  direction  of  his  home.  In  the  act  of  crossing  he  was 
struck  by  the  engine  of  said  freight  train,  knocked  down,  his  right  leg  so  badly 
injured  that  it  had  to  be  amputated  just  below  the  knee,  and  other  injuries 
inflicted.  The  cars  were  well  filled  with  passengers  at  the  time  of  the  accident, 
quite  a  number  of  whom  were  for  Pawtucket;  and  when  the  train  stopped  as 
aforesaid  many  of  them,  supposing  that  they  had  arrived  at  the  station,  arose 
from  their  seats  and  started  to  leave  the  cars.  The  plaintiff  testified  upon  this 
point  as  follows: 

**  There  are  two  tracks  laid  side  by  side.  George  Brown  was  with  me  .  .  . 
Finally  the  train  stopped,  and  I  thought  we  had  got  to  the  depot.  Judging  by 
the  time  I  thought  it  was  just  about  time  to  get  to  the  Pawtucket  depot.  I  never 
thought  any  thing  about  Dexter  street  for  I  had  never  stopped  there  before.  I 
thought  I  was  at  the  depot,  and  felt  perfectly  safe  in  getting  out  .  . 
That  is  the  side  I  always  got  off  at  .  .  .1  got  out  the  same  as  I  always 
had  at  the  depot.  It  was  dark,  and  I  could  not  see  what  there  was  in  front  of 
me.    It  is  just  the  common  distance  between  the  two  tracks.'' 

♦  See  50  N.  Y.  28 ;  68  id.  411 ;  16  W.  Dig.  856 ;  21  id.  169 ;  S.  C,  98  N.  Y.  649,  Mem. ;  63 
How.  Pr.  450;  1  Abb.  Dec.  181;  81  Alb.  L.  JT888;  20  W.  Dig.  148.— Ed.] 
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It  was  and  long  had  been  the  cnstom  for  passengers  to  board  and  leave  trains  at 
the  Pawtucket  station,  on  either  side  thereof,  without  caution  or  restriction  from 
the  officers  or  servants  of  the  road;  and  passengers  alicfhting  from  a  train  at  said 
station  on  the  east  side  of  the  train  going  north,  would  necessarily  descend  upon 
the  ground,  there  being  no  platform  between  the  tracks,  and  would  cross  the  east 
track,  which  is  the  one  used  by  inward,  Providence  bound  trains.  There  were  plat- 
forms on  each  side  of  the  double  track  at  the  station,  the  one  on  the  east  side,  how- 
ever, being  very  short  and  used  mainly  in  the  handling  of  baggage,  but  it  frequently 
happened  that  they  were  not  of  sufficient  length  to  accommodate  the  entire  trains 
stopping  there ;  in  which  cases  passengers  in  the  extreme  front  and  rear  cars  descend- 
ing upon  either  side  thereof  would  frequently  aliffht  upon  the  ground.  The  train  in 
which  plaintiff  was  a  passenger  was  on  time  ana  it  had  never  before  stopped,  so 
far  as  the  employees  of  the  defendant  knew,  at  said  Dexter  street  crossing.  One 
of  the  prijited  rules  of  the  road  provided  that  **  when  a  passenger  and  freight 
train  approach  a  station  at  the  same  time  the  freight  train  must  always  be  stopped 
before  reaching  it,  and  wait  for  the  passenger  tram,  and  no  switching  will  be  done 
until  it  hlw  passed."  Said  rules  took  effect  January  1,  1879.  But  since  then  the 
road  has  been  provided  with  electric  signals;  and,  to  meet  this  new  condition  of 
things,  the  superintendent  has  from  time  to  time  supplemented  and  varied  these 
rules  and  regulations  by  personal  instructions  given  to  the  employees  of  the  com- 
pany. At  the  time  of  the  accident  both  trains  and  the  crossings  were  in  charge  of 
the  usual  number  of  careful,  competent  and  experienced  officials,  and  the  ^ates  at 
said  Dexter  street  crossing  were  closed  and  furnished  with  the  lights  ordinarily 
used  at  such  places.  The  conductor  of  the  passenger  train  had  no  warning  of  the 
intended  stop  or  the  cause  thereof.  He  proceeded  promptly  to  ascertain  the  cause, 
and,  havinff  done  so,  caused  his  train  to  move  forward  slowly  to  the  station.  The 
stop  at  said  crossing  was  but  momentary.  The  engine  on  the  freight  train  carried 
a  head-light,  which  lighted  the  track  in  front  for  a  considerable  distance.  There 
was  a  curve  in  the  road,  however,  at  and  near  to  said  Dexter  street  grossing,  which 
prevented  said  head-light,  to  some  extent,  from  lighting  the  track  where  the  acci- 
dent occurred.  Said  freight  train  was  running  at  the  rate  of  about  fifteen  miles 
per  hour ;  and  both  the  engineer  and  fireman  thereon  saw  the  plaintiff  on  the  track 
before  he  was  struck,  but  it  was  impossible  then  to  stop  the  train  or  lessen  its  speed 
before  it  struck  him. 

The  plaintiff  was  well  acquainted  with  the  surroundings  at  said  crossing  and  at 
the  station,  having  been  on  the  police  force  of  the  town  for  several  years,  and  had 
frequently  been  a  passenger  on  defendant's  road  between  Providence  and  Paw- 
tucket. There  is  some  conflict  of  testimony  as  to  whether  it  was  cloudy  and  foggy 
at  the  time  of  the  accident;  but  it  was  dark  and  there  was  no  moon.  The  witness, 
Sewell  Read,  testified  upon  this  point  as  follows : 

'*It  was  a  very  dark  night;  that  is,  it  was  misty.  It  is  just  as  dark  when  you 
get  o{>posite  the  depot  as  it  is  there,  place  of  the  accident  .  .  .  Going  on  the 
opposite  side,  from  the  depot,  you  are  goinff  into  total  darkness.  There  is  a  light 
on  Exchange  street,  clear  at  the  comer  of  the  bridge,  but  you  could  not  tell  by 
that  I  should  think." 

The  jury  found  for  the  plaintiff  and  assessed  the  damages  at  $6,000.  The  de- 
fendant contends,  Jirat^  that  upon  this  state  of  facts  there  is  no  evidence  of  negli- 
gence on  its  part ;  and,  seeona,  that  there  is  evidence  of  gross  carelessness  on  the 
part  of  the  plaintiff. 

In  regard  to  the  degree  of  care  which  the  law  imposes  upon  common  carriers  of 
passengers,  it  is  settled  by  a  long  and  uninterrupted  line  of  adjudications,  that 
they  are  bound  to  exercise  the  utmost  care  and  skill  which  prudent  men  would  use 
under  similar  circumstances;  and  that  they  are  liable  for  injuries  resulting  from 
even  the  slightest  negligence  on  the  part  of  themselves  or  their  servants.  Weed 
V.  Panama  BaUroad  Go,,  5  Duer,  193;  Maverick  v.  Eighth  Avenue  Railroad  Co.,  36 
N.  Y.  378:  Caldwell  y.  Mv^hy,  1  Duer,  233;  Edwarda  v.  Lord.A^  Me.  279;  bales 
v.  The  Western  Stage  Co,,  4  Iowa,  547 ;  Denvart  v.  Loomer,  21  Conn.  245 ; 
Simmons  v.  New  Bedford,  Vineyard  d  Nantucket  Steamboat  Co.,  97  Mass.  36 It 
McElroy  v.  Nashua  <J&  Lowell  Bailroetd  Corp.,  4  Cush.  400;  IngaUs  v.  Bills  9 
Mete.  1  and  cases  there  cited ;  Stokes  v.  SaltonstaU,  13  Pet.  181, 191 ;  Bowen  v.  Nno 
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York  Central  Bailroad  Co.,  18  N.  Y.  408;  Thayer  v.  8t,  Louis,  AUon  db  Terre  Baute 
Hail  road  Co.,  22  Ind.  26;  Chicago,  BurliTigton  db  Quincy  Jtailroad  Co.  v.  George,  19 
111.  510;  Virginia  Central  Railroad  Co.  v.  Sanger,  15  Gratt.  230;  N.  eft  C.  Bailroad 
Co.  V.  Messino,  1  Sneed,  220. 

It  is  also  equally  well  settled  that  the  question  as  to  whether  or  not  the  defendant 
in  a  given  case  is  chargeable  with  negligence  is  ordinarily  a  question  of  fact  to  be 
determined  by  the  jury,  under  proper  instructibns  from  the  court  as  to  what  con- 
stitutes negligence.  And  the  same  is  true  with  regard  to  contributory  negligence 
on  the  part  of  the  plaintiff.  And,  although  there  are  cases  in  which,  the  Sicts  be- 
ing undisputed,  and  being  decisive  of  the  case,  it  becomes  the  duty  of  the  court 
to  decide  as  matter  of  law  upon  the  question  of  negligence,  yet  it  is  only  in  those 
cases  where  the  question  of  fact  is  entirely  free  from  doubt,  and  where  only  one 
conclusion  can  be  fairly  arrived  at  therefrom,  that  the  court  has  the  right  to  thus 
apply  the  law  without  the  action  of  the  jury.  In  the  language  of  the  court  in 
Hart  V.  Hudson  Biver  Bridge  Co.,  80  N.  Y.  622,  cited  on  defendant's  brief,  "  When, 
from  the  circumstances  shown,  inferences  are  to  be  drawn  which  are  not  certain 
and  incontrovertible,  and  may  be  differently  made  by  different  minds,  it  is  for  the 
jury  to  make  them;  that  is  to  say,  when  the  process  is  to  be  had  at  a  trial  of 
ascertaining  whether  one  fact  had  being  from  the  existence  of  another  fact,  it  is 
for  the  jury  to  go  through  with  that  process.".  Or,  as  is  tersely  said  by  Cooley, 
0.  J.,  in  Detroit  dt  Milwaukee  B.  B.  v.  Van  Steinhirg,  17  Mich.  99,  122,  also  cited 
by  defendant:  "When  the  question  arises  upon  a  state  of  facts  on  which  reason- 
able men  may  fairly  arrrive  at  different  conclusions,  the  fact  of  negligence  cannot 
be  determined  until  one  or  other  of  these  conclusions  has  been  drawn  by 
the  jury.  The  inferences  to  be  drawn  from  the  evidence  must  either  be  certain 
and  incontrovertible  or  they  cannot  be  decided  upon  by  the  court.  Negligence 
cannot  be  conclusively  established  by  a  state  of  facts  upon  which  fair-mmded 
men  may  well  differ.  See,  also,  Bernhardt  v.  Rensselaer  dt  Saratoga  BaUrvetd  Co.,  82 
Barb.  165;  Shearman  &  Redf.  Neg.,  §  11,  and  notes;  Keller  v.  New  York  Central 
B.  R.  Co.,  2  Abb.  Ct.  App.  Dec.  480;  Irdund  v.  Oswego,  Hannibal  d  Sterling 
Plank-road  Co.,  18  N.  Y.  526,  633;  Wells  on  Questions  of  Law  and  Fact,  §  265, 
and  authorities  cited. 

The  case  at  bar,  in  our  judgment,  is  not  one  in  which  the  court  sitting  with  a 
jury  could  pass  upon  the  question  of  negligence  as  matter  of  law.  For,  while  the 
main  facts  therein  are  not  in  dbpute,  yet  the  inferences  and  deductions  to  be 
drawn  therefrom  are  not  so  manifest  and  apparent  as  to  warrant  the  court  in  de- 
claring them.  They  were,  therefore,  properly  left  to  the  jury,  and,  we  are  bound 
to  presume,  under  as  favorable  a  construction  of  the  law  as  the  defendant  was  en- 
titled to.  For,  represented  as  it  was  at  the  jury  trial  by  able  and  diligent  coun- 
sel, it  made  no  objection  that  the  law  applicable  to  the  facts  in  proof  was  not 
fully  and  clearly  stated.  The  jury  found  for  the  plaintiff,  and  the  only  question 
now  is,  whether  that  finding  was  clearly,  palpably  and  decidedly  against  the  evi- 
dence and  the  weight  thereof,  or,  in  other  words,  whether  the  evidence  very 
strongly  preponderates  against  the  verdict.  Johnson  v.  Blanchard,  5  R.  I.  24,  2o. 
If  so,  the  court  should  set  it  aside ;  but  if  not  so,  it  should  not  be  disturbed. 
Upon  a  careful  study  of  all  the  evidence  and  the  law  applicable  thereto,  we  are 
unable  to  say  that  there  is  a  very  strong  preponderance  of  evidence  against  the 
verdict.  There  were  many  facts  and  circumstances  connected  with  the  case  which 
it  was  the  peculiar  province  of  the  jury  to  weigh  and  consider,  and  from  which  it 
was  their  prerogative  to  draw  such  inferences  as  in  their  good  judgment  they 
might  legitimately  and  fairly  draw.  For  instance,  we  think  that  the  question  as 
to  whether  the  defendant  was  guilty  of  negligence  in  stopping  the  train  so  near 
to  the  station  in  the  night-time  without  notifying  the  passengers  in  this  car  that 
they  had  not  reached  it,  considering  the  imminency  of  the  approaching  freight 
train,  was  one  which  the  jury  might  properly  consider  and  pass  upon.  Pennsyl- 
vania Cgmpany  v.  Hoagland,  78  Ind.  203;  Leicis  v.  Eastern  Bailroad,  60  N. 
H.  187;  BMnson  v.  N,  Y.  Central  db  Hudson  Biver  B.  B  Co.,  20  Blatchf.  338. 
And  as  different  minds  would  doubtless  arrive  at  different  conclusions,  and  that 
too  with  entire  honesty  and  fairness,  upon  the  evidence  as  to  that  question,  it 
would  be  simply  substituting  the  court  for  the  jury,  if  it  should  say  that  they 
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were  not  warranted  in  finding  that  there  was  negligence  on  the  part  of  the  de- 
fendant from  this  one  fact.  And  the  same  is  true  with  regard  to  several  other 
facts  which  appeared  in  evidence,  namely,  allowing  the  freight  train  to  pass  the 
station  when  the  passenger  train  was  due,  thereby  necessitating  the  stoppage  of 
the  latter  so  near  to  the  station,  with  knowledge  on  the  part  of  the  defendant 
that  passengers  were  in  the  habit  of  leaving  the  train  on  both  sides  thereof  the 
moment  it  arrived  at  the  station,  and  that,  when  the  trains  were  long,  as  fre- 
quently was  the  case,  passengers  in  the  smoking  car  would  be  obliged  to  alight 
upon  the  ground  for  want  of  sufficient  length  of  platform,  and  this,  too,  where 
there  were  no  lights.  These  facts,  together  with  others  of  more  or  less  import- 
ance, were  before  the  jury  for  consideration  under  the  instruction  of  the  court  as 
to  the  law  applicable  thereto,  and  they  arrived  at  the  conclusion  that  the  defend- 
ant was  guilty  of  negligence.  And  it  is  quite  immaterial  that  the  court,  if  origin- 
ally acting  as  the  triers  of  this  question  of  fact,  might  have  come  to  a  different 
conclusion.  It  is  immaterial,  even,  that  another  jury  might  arrive  at  a  different 
conclusion  upon  the  same  proof  so  long  as  no  claim  is  made  that  the  jury  that 
tried  the  case  was  actuated  by  improper  motives  or  was  not  a  fit  and  proper  jury 
in  every  respect  to  try  the  same. 

As  to  the  claim  made  by  defendant  that  the  accident  resulted  from  the  plain - 
tiff^s  carelessness,  it  seems  to  us  that  the  only  reply  which  the  court  need  make  is, 
that  while  unquestionably  there  was  evidence  tending  to  prove  this,  yet  it  was 
for  the  jury  to  say  whether  it  was  proved  as  matter  of  fact  imder  the  law  as  given 
by  the  court;  in  other  words,  that  the  evidence  of  carelessness  on  his  part  is  not 
so  conclusive  and  free  from  doubt  as  to  warrant  the  court  in  deciding  as  a  matter 
of  law  that  he  was  guilty  of  contributory  negligence,  or  that  the  finding  of  the 
jury  upon  that  question  was  against  the  strong  preponderance  of  the  evidence.  In 
Hoyt  V.  City  ofHudaan^Al  Wis.  105;  S.  C,  22  Am.  Rep.  714,it  was  held  that  if  the 
plaintiff's  evidence  merely  tends  to  show  negligence  on  his  part,  it  is  for  the  jury  to 
say  whether  it  existed.  See,  also,  ManufAduring  Co.  v.  Morrissey^  40  Ohio  St.  151 ; 
8.  C,  48  Am.  Rep.  609;  Fassett  v.  Boxbury,  55  Vt.  652,  555 ;  Longenecker  v.  Penn- 
sylvania H,  B.  Co,,  105  Penn.  St.  828;  Dahlberg  v.  Minneapolis  Street  Railway  Co,, 
32  Minn.  404;  S.  C,  50  Am.  Rep.  585;  ScoUy.  D,  and  W,  Railway,  11  Irish  C. 
Law,  877 ;  Beisiegel  v.  New  York  Ventral  Railroad,  84  N.  Y.  622 ;  Bowers  v.  Union 
Pacific R,  R.  Co.,  20  Reporter,  5S;IToye  v.  Chicago  &  N.  W.  R.  R.  Co,,  id.  62.  Sev- 
eral of  the  cases  cited  by  the  defendant  as  bearing  upon  the  question  of  the  plain- 
tiff's carelessness,  namely,  Orjn^)eeY,  Boston  cfc  Prov.  B.  B.  Corp.,  14  R.  I.  102; 
Wheelwright  v.  Boston  dh  Albany  Railroad,  135  Mass.  225 ;  StMey  v.  London  dc  North- 
western  Railway  Co,,  L.  R.,  1  Exch.  13;  Ernst  v,  Hudson  River  Raih'oad  Co,,  36 
How.Pr.  84;  S.  C,  35  N.  Y.9,  audWhart.  Neg.,  §384,  are  cases  in  which  the  per- 
sons injured  were  not  passengers  on  the  trains  from  which  they  received  the  injury, 
but  simply  travelers  in  the  act  of  crossing  or  walking  upon  the  railroad  track.  But 
as  a  very  different  rule  of  responsibility  obtains  where  an  accident  occurs  during  the 
existence  of  the  relation  of  passengers  and  common  carriers  from  that  which  ob- 
tains under  the  former  circumstances,  we  do  not  think  that  these  cases  have  much 
bearing  upon  the  one  under  consideration.  The  case  of  Bridges  v.  North  London 
Railway  Co.,  L.  R.,  6  Q.  B.  377,  cited  on  defendant's  brief,  would  seem  greatly  to 
strengthen  their  position;  but  as  this  case  was  subsequently  reversed  by  tne  house 
of  lords,  see  Bridges  v.  Directors,  etc.,  of  North  London  BaUway  Co.,  L.  R.,  7  H.  of 
L,  213;  S.  C,  9  Eng.  Rep.  165,  it  is  not  an  authority. 

Mr.  Justice  Brett,  one  of  the  judges  summoned  by  the  house  of  lords  to  give 
an  opiuion^in  the  case,  said,  among  other  things:  "What  men  of  ordinary  care 
and  skill  would  or  would  not  do  under  certain  circumstances  is  matter  of  expe- 
rience, and  so  of  fact,  which  a  jury  only  ought  to  determine.  It  seems  to  me 
tliat  it  will  aid  the  consideration  of  what  is  the  proposition  or  rule  of  law  which 
is  to  govern  the  determination  of  a  judge  whether  there  is  or  is  not  evidence  fit 
.to  be  left  to  a  jury,  to  consider  what  duty  with  regard  to  facts  is  cast  upon  the 
Njudge  after  the  jury  has  found  a  verdict.  He  must  undoubtedly  determine 
whether  the  verdict  is  against  the  weight  of  the  evidence.  Here,  a^in,  I  think 
that  a  definite  rule  of  conduct,  or,  in  other  words,  a  definite  proposition  for  legal 
application,  which  is,  I  think,  a  proposition  of  law,  to  be  applied  to  the  facts  in 
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evidence,  should  be  laid  down.  That  proposition  cannot  be  whether  the  judge 
agrees  in  opinion  with  the  jury.  If  so,  the  judge  has  left  to  the  jury  evidence 
which  he  has  already  decided  to  be  such  as  it  is  not  unreasonable  to  act  upon, 
and  yet  when  it  is  acted  on  he  overrules  it.  I  do  not  speak  here  of  the  cases  in 
which  a  judge  may,  for  precaution's  sake,  leave  matter  to  the  jury,  reserving  for 
more  careful  consideration  by  the  court  the  question  whether  there  was  evidence 
fit  to  be  left  to  the  jury.  The  proposition  or  rule  of  conduct  to  be  applied  to  the 
consideration  of  the  verdict  seems  to  me  to  be  identical  with  that  to  be  applied 
to  the  evidence  before  leaving  the  case  to  the  jury.  It  is,  again,  not  whether  the 
judge  would  have  decided  in  the  same  way,  but  whether  the  verdict  is  such  as 
reasonable  and  fair  men  might  not  unfairly  arrive  at,  or,  in  other  words,  whether 
the  decision  is  such  as  would  be  clearly  wrong  in  the  judgment  of  the  great 
majority  of  ordinarily  reasonable  and  fair  men." 

The  fi)llowing  named  cases  cited  by  the  defendant,  namely,  Pennsylvania  RaU- 
road  Co.  v.  z3)e^  83  Penn.  St.  318;  OomaUs  v.  Neio  York  dh  Harlem  Hailroad 
Co.,  38  N.  Y.  440;  Chicago,  R  1.  d  P.  B,  B.  Co.  v.  Ding^n,  1  Bradw. 
162;  Bancroft  v.  Boston  db  Worcester  B.  B,  Corp.,  97  Mass.  275,  in  so  far  as  the 
facts  were  similar  to  those  in  the  case  at  bar,  are  analogous,  and  seem  to  support 
the  position  taken  by  the  defendant.  But  as  the  facts  and  circumstances  in  cases 
of  this  sort  are  so  well  nigh  infinite  in  their  variety,  and  as  each  case  must  depend 
almost  entirely  upon  the  facts  which  appear  in  connection  therewith,  authorities, 
however  pertinent,  are  useful  mainly  only  in  so  far  as  they  settle  general  proposi- 
tions of  law,  and  assist  the  court  in  applying  these  propositions  to  the  particular 
facts  of  the  case  before  it.  While,  therefore,  not  assuming  to  say  that  the  law  as 
applicable  to  the  facts  in  said  cases  respectively  was  not  correctly  enunciated, 
still  we  are  not  prepared  to  say  that  the  law  is  so  applicable  to  the  facts  in  the 
case  at  bar,  as  to  control  in  the  decision  thereof. 

The  second  ground  upon  which  the  defendant  asks  for  a  new  trial  is  that  the 
damages  found  by  the  jury  are  excessive.  This  ground  was  not  urged,  however, 
at  the  hearing;  and  even  if  it  had  been,  we  do  not  think  the  court  could  properly 
say  that  under  the  evidence  as  to  the  extent  and  permanency  of  the  injury  the 
jury  was  influenced  by  passion,  partiality  or  prejudice  in  assessing  the  damages, 
or  that  the  amount  is  so  manifestly  excessive  and  unreasonable  as  to  warrant  the 
interference  of  the  court.  See  Sedgwick  on  Measure  of  Damages  (6th  ed.X  762- 
764  and  notes;  Billiard  New  Trials  (2d  ed.),  562-564,  §§  2,  8,  So,  and  notes. 
The  petition  for  a  new  trial  must  be  dismissed. 

Petition  dismissed. 


In  Rb  The  Census  Supebintendbnt. 

Statuti — Appoiktmbht  to  bk  Madb  WiTHiH  Gbbtain  Timb —-  Dibbctobt. 

A  statute  provided  th^t  **  a  censUs  .  .  .  shall  be  taken  ...  on  the  first  day  of 
June,''  and  that  at  least  six  months  previous  tha  governor  shall  appoint  a  superintenaent 
of  the  census. 

Held^  that  the  power  to  appoint  a  superintendent  was  incident  to  the  imperative  duty  of 
taking  the  census ;  and  that  the  governor  not  having  made  an  appointment  within  the  pre- 
scribe time  could  make  it  afterward. 

The  Public  Statutes  of  Rhode  Island,  chap.  68,  §§  1  and  8  provide: 

"Section  1.  A  census  of  the  population, manufactures,  agriculture, fisheries  and 
business  of  the  several  towns  shall  be  taken  as  they  exist  on  the  first  day  of  June, 
one  thousand  eight  hundred  and  eighty-five  and  every  tenth  year  thereafter. 

"  §  3.  At  least  six  months  previous  to  the  date  for  taking  the  census  in  each  cen- 
sus year,  the  governor  shall  appoint  a  superintendent  of  the  census,  who,  together 
with  the  governor  and  the  secretary  of  State,  shall  constitute  the  census  board, 
which  shall  have  the  charge  of  taking  the  census.'' 

These  statutory  provisions  being  in  force  the  governor,  acting  under  article  10, 
section  3  of  the  Cfonstitution,  which  provides  that  *'  the  judges  of  the  supreme 
court  shall  give  their  written  opinion  upon  any  question  of  law  whenever  requested 
by  the  governor,"  addressed  the  following  communication  to  the  justices  of  the 
court: 
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Statb  of  Rhode  Iblakd,  Exbcutiyb  Depabtmbnt,  ) 
Pbovidekcb,  April  22,  1885.  j 

To  the  Honcrctble  the  Judges  of  the  Supreme  Court : 

I  haye  the  honor,  under  the  provisions  of  article  10,  section  8,  of  the  ConstitU' 
tdon,  to  request  your  opinion  on  the  following  question  of  law : 

January  5,  1885,  I  appointed  Amos  Perry,  of  Providence,  to  be  superintendent 
of  the  census,  no  appomtment  having  been  previously  made.  Was  such  appoint- 
ment lawful  ? 

Very  respectfully, 

AUGUSTUS  0.  BOUIRN,  Chterwrr. 

Opinioic  of  the  Court. 

April  24, 1885. 

To  His  Excellency,  Attgustus  O.  Boubn,  O&temorqf  the  State  of  Mode  Island  and 

Prooidejuse  Plantations  : 

We  have  received  from  your  excellency  a  communication  requesting  our  opinion 
upon  a  question  stated  as  follows,  to-wit : 

^^  January  5,  1885,  I  appointed  Amos  Perry,  of  Providence,  to  be  superin- 
tendent of  the  census,  no  appointmeift  having  been  previously  made.  Was  such 
appointment  lawful?  " 

The  statute — Pub.  Stat.  R.  I.,  chap.  68,  §  1  —  provides  that  '^a  census  of  the 
'population,  manufactures,  agriculture,  fisheries  and  business  of  the  several  towns 
shall  be  taken  as  they  exist  on  the  first  day  of  June,  one  thousand  eight  hundred 
and  eighty-five,  and  every  tenth  year  thereafter.'^  It  will  be  noted  that  the  lau' 
guage  is  imperative,  '*  the  census  shall  be  taken.'*  The  third  section  provides 
that  *'  at  least  six  months  previous  to  the  date  for  taking  the  census  in  eacn  census 
year,  the  governor  shall  appoint  a  superintendent  of  the  census,  who,  together 
with  the  governor  and  the  secretaiy  of  State,  shall  constitute  the  census  board, 
which  shall  have  the  charge  of  takmg  the  census.''  The  language  here  is  like- 
wise imperative.  Other  sections,  particularly  section  4,  prescribe  duties  to  be 
performed  by  the  superintendent,  which  are  indispensable  to  the  proper  taking 
of  the  census.  The  power  to  make  the  appointment  is  unquestionably  given  as 
incident  to  the  duty  which  is  imperative.  The  only  question,  therefore,  is  whether 
the  governor,  having  failed  to  make  the  appointment  within  the  prescribed  time, 
could  lawfully  make  it  afterward.  We  think  he  could,  for  without  the  appoint- 
ment the  taking  of  the  census,  which  is  absolutely  prescribed,  would  fail.  We 
think  the  provision  in  regard  to  time  must  be  construed  as  merely  directory,  the 
duty  to  appoint  being  paramount  and  essential.  The  case  of  People  v.  Allen^ 
6  Wend.  486,  seems  to  be  exactly  in  point.  There  a  statute  of  the  State  of  New 
York  provided  that  **the  commanding  officer  of  each  brigade  of  infantry  shall, 
on  or  before  the  first  day  of  June  in  every  year,  appoint  a  brigade  court-martial." 
The  omccr  did  not  appoint  until  July,  The  question  for  the  court  was,  could  the 
power  of  appointment  be  exercised  aiter  the  first  day  of  June?  The  court  decided 
that  it  could.  Judge  Marcy,  delivering  the  opinion  of  the  court,  said:  *'The 
general  rule  is,  that  where  a  statute  specifies  the  time  within  which  a  public  ofii- 
cer  is  to  perform  an  official  act  regarding  the  rights  and  duties  of  others,  it  will 
be  considered  as  directory  merely,  unless  the  nature  of  the  act  to  be  performed,  or 
the  language  used  by  the  legislature,  show  that  the  designation  of  the  time  was 
intended  as  a  limitation  of  the  power  of  the  officer."  We  think  that  here,  with- 
out doubt,  the  purpose  was  not  to  limit  the  power,  but  to  insure  its  timely 
exercise. 

DUKFEB,  C.  J.,  MaTTBSON,  StINBSS,  TiLLINaHAflT  and  WiLBBB,  J  J. 
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BooDT  «.  Watson. 

July  81.  1886. 

Taxation — Eximption  op  Manufactobing  Propbrtt. 

The  statute  authorixing  towns  to  exempt  manufacturing  propertj  from  taxation  for  a 
term  not  excee^fna;  ten  years  does  not  confer  authority  to  exempt  the  same  property  for 
a  second  period  of  ten  years. 

Petition  for  mandamus,  requiring  the  selectmen  oi  Northwood  to  assess  b  tax 
upon  the  shoe  manufacturing  property  of  Pillsbury  Brothers  for  the  year  1884. 
Facts  agreed  for  the  judgment  of  the  court  June  ?1,  1878,  the  town  voted  as 
follows :  "  Resolved,  That  we  exempt  from  taxation  aay  shoe  manufactory,  or  any 
other  manufactory,  that  has  been  or  may  be  established  in  this  town,  for  the  term 
of  ten  years,  provided  there  shall  be  invested  in  such  manufacturing  business  at 
least  $10,000  and  is  established  prior  to  January  1,  1875." 

For  a  period  of  ten  years  following  this  vote  the  establishoftent  and  capital  of 
the  Pillsbury  Brothers  were  not  taxed.  Sentember  23,  1882,  the  following  vote 
was  passed :  "  The  town  will  exempt  from  taxation  any  shoe  manufacturing  es- 
tablishment and  the  capital  used  in  operating  the  same,  for  the  term  of  ten  years» 
which  has  been  or  may  be  established  in  said  town,  or  any  other  manufacturing 
establishment  that  has  been  or  may  be  established,  provided  there  shall  be  invest^ 
in  any  such  manufacturing  business  at  least  $10,000,  and  may  be  established  prior 
to  January  1,  1884."  Under  this  vote  the  selectmen  omitted  to  assess  a  tax  upon 
the  property  in  question  in  April,  1884,  and  it  is  to  compel  the  assessment  of  such 
tax  that  this  proceeding  is  brought. 

Marston  db  Eastman,  for  plaintiff.     Bingham  dk  Mitchell,  for  defendants. 

Blodgett,  J.  "  Towns  may  by  vote  exempt  from  taxation,  for  a  term  not  ex- 
ceeding ten  years,  any  establishment  therein,  and  the  capital  used  in  operating 
the  same,  for  the  manufacture  of  cotton,  wool,  wood,  iron,  or  any  other  material; 
and  such  vote  shall  be  a  contract  binding  for  the  term  specified  therein."  Gen.  Laws, 
chap.  53,  §  10.  Under  the  authority  thus  delegated,  the  town  of  Northwood,  at  a 
legal  meeting  held  in  1882,  and  in  accordance  with  an  article  in  the  warrant 
therefor,  passed  a  vote  exempting  certain  manufacturing  property  for  a  second 
term  of  ten  years,  and  by  virtue  of  that  vote  the  defendants,  as  selectmen  and 
assessors  of  the  town,  omitted  to  assess  the  property  for  purposes  of  taxation  in 
the  annual  assessment  for  1884. 

Waiving  the  Question  of  the  sufficiency  of  the  vote  by  reason  of  its  general 
terms —  Cox  Needle  Co.  v.  Oilford,  Belknap,  June  Term,  1883 — the  case  is  reduced 
to  the  single  point  of  the  authority  of  the  town  to  grant  further  immunity  from  taxa- 
tion to  property  which  had  already  received  the  benefit  of  a  ten  years'  exemption. 
This  pomt  is  neither  difficult  nor  doubtful.  The  statute  exemption  in  such  case 
is  limited  to  ten  years.  Opinion  of  the  Justices,  58  N.  H.  623.  The  language  of  the 
statute  strongly  supports  this  conclusion,  and  so  does  the  uniform  current  of  au- 
thority, that,  taxation  being  the  rule  and  exemption  the  exception,  the  exemption 
is  to  be  strictly  construed,  and  will  never  be  permitted  to  extend,  either  in  scope 
or  duration,  beyond  what  its  terms  clearlj  require.  Academy  v.  Exeter,  58  N.  H. , 
806,  807,  and  cases  cited;  People  v.  Davenport,  91  N.  Y.  574,  575;  Washburn  Col- 
lege V.  Commissioners,  8Kans.  844;  Commissioners  v.  Braclcenridge,  12  id.  114;  State 
V.  Bmh  of  Smyrna,  2  Houst.  (Del.)  99;  Bailey  v.  Magtcire,  22  Wall,  215,  220; 
Tucker  v.  Ferguson^  id.  527,  528,  575.  But  irrespective  of  these  considerations, 
and  without  regard  to  the  obvious  applicability  of  the  maxim  expressio  unius  est 
exclusio  alterius,  it  cannot  reasonably  be  supposed  that  the  legislature  would  have 
fixed  a  definite  period  of  exemption  if  their  purpose  was  to  enable  towns  to  make 
it  practically  perpetual  by  renewal  and  extension.  In  fact,  there  is  no  legitimate 
pomt  of  view  which  does  not  lead  to  the  conclusion  that  the  right  of  towns  to  vote 
exemptions  is  applicable  to  temporary  exemptions  only,  and  for  a  period  not  ex- 
ceeding ten  years  in  all. 
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The  second  exemption  by  Northwood,  not  being  within  the  tenns  or  the  mean- 
ing of  the  statute,  nor  within  the  apparent  scope  of  its  powers  as  a  town,  was  a 
mere  nullity,  imder  which  no  rights  could  be  acquired ;  and  as  the  vote  confer- 
ring the  exemption  is  the  only  justification  set  up  by  the  defendants  for  their 
neglect  to  assess  the  property  embraced  in  it,  no  legal  defense  whatever  is  made. 

Petition  granted. 

Clabk,  J.,  did  not  sit;  the  others  concurred. 


Osgood  v.  Thobnb. 

July  81,  1885. 

Fraudulint  Conystakoi— Whbk  Pbbtbbbncs  Dobs  not  Makb. 

The  fact  that  a  conveyance  was  made  for  the  purpose  of  preferring  certain  creditors  of 
the  grantor  does  not  of  itself  make  such  conveyance  fraudulent  as  to  his  other  creditors. 
An  objection  to  the  competency  of  a  magistrate  appointed  to  determine  whether  an  ex- 
ecution debtor  shall  be  admitted  to  take  the  poor  debtor's  oath  should  be  addressed  to  the 
judge  who  makes  the  appointment. 

Debt  on  a  bond  to  take  the  poor  debtor's  oath.  Plea,  the  general  issue  with  a 
brief  statement  that  the  principal,  Thorne,  took  the  oath  witUn  the  year.  Facts 
found  by  the  court. 

July  1,  1882,  the  plaintiff  recovered  a  judgment  against  Thome  for  about  $800. 
Directly  upon  learning  of  tlie  jud^ent,  and  between  July  5  and  July  11,  Thome 
mortgaged  and  conveyed  to  certain  of  his  creditors  all  his  attachable  property  as 
security  for  and  in  payment  of  his  indebtedness  to  them,  with  the  intent  to  prefer 
those  creditors.  July  28d  Thorne  was  arrested  on  an  execution  issued  upon  the 
above  judgment  and  gave  the  bond  in  suit.  Upon  his  application,  afterward  made 
to  a  justice  of  this  court,  two  magistrates  were  appointed  to  determine  whether  he 
should  be  admitted  to  take  the  o^th.  One  of  those  magistrates,  Mr.  Fitts,  acted 
as  scrivener  in  making  some  of  the  conveyances  above  referred  to.  May  28,  1883, 
a  hearing  was  had  before  the  magistrates,  and  Thome  was  admitted  to  take  the 
oath.  When  Fitts  wrote  one  of  the  mortgages  he  had  knowledge  that  Osgood  had 
recovered  a  judgment  against  Thome.  The  mortgages  and  conveyances  would 
not  have  been  made  but  for  the  rendition  of  the  judgment. 

The  plaintiff  objected  tharFitts  was  disqualified  to  act  as  maf^istrate ;  and  that 
the  decision  of  the  magistrates  was  wrong  as  matter  of  law,  inasmuch  as  they 
must  have  decided  that  the  conveyances  of  Th«tme,  though  made  to  hinder,  delay 
and  defraud  his  creditors,  were  not  fraudulent. 

The  court  ordered  a  nonsuit  and  the  plaintiff  excepted. 

Wm.  L,  Foster  &  J,  B,  EaseUon^  for  plaintiff.     A.  F.  L,  Norris^  for  defendants. 

Blodoett,  J.  A6  matter  of  law,  the  mortgages  and  conveyances  were  not  fraudu- 
lent. They  were  made  to  secure  or  pay  just  debts,  and,  as  a  consequence  of  owner- 
ship and  dominion,  a  debtor  may  legally  either  give  or  allow  a  preference  in  re- 
spect of  his  property  to  one  creditor  rather  than  another,  provided  that  it  be  done 
in  good  faith.  Nor,  in  the  absence  of  statute  provisions  to  the  contrary,  is  this 
right  affected  by  the  debtor's  insolvency,  or  the  prefewred  creditor's  knowledge  of 
such  insolvency.  If  there  is  no  secret  trast  or  understanding  between  them  for 
tlie  debtor's  benefit,  and  the  motive  of  the  transfer  is  to  pay  or  secure  an  honest 
debt,  the  transaction  is  a  lawful  one,  although  the  effect  may  be  to  delay  or  even  to 
prevent  the  other  creditors  from  obtaining  payment  of  their  equally  meritorious 
claims;  in  short,  the  payment  or  security  of  a  debt  to  one  creditor  by  way  of  pref- 
erence is  legally  no  fraud  upon  other  creditors,  and  so  does  not  come  within  the 
provisions  of  the  statute  of  13  Elizabeth,  chap.  5,  as  to  fraudulent  conveyances. 
**  The  distinction  is  between  a  transfer  of  property  made  solely  by  way  of  prefer- 
ence of  one  creditor  over  others,  which  is  legal,  and  a  similar  transfer  made  with 
a  design  to  secure  some  benefit  or  advantage  therefrom  to  the  debtor,  which  is 
fraudulent  and  illegal."  Bigelow,  C.  J.,  m  Bar^fidd  v.  Whipple,  14  Allen,  15. 
Between  the  debt  of  the  plaintiff  and  those  of  the  preferred  creditors,  the  law 
knows  no  distinction.  The  statute  is  aimed  only  at  intended  fraud ;  hence,  if  the 
debtor  acts  in  good  faith  in  the  transfer  of  his  property,  and'  reserves  no  advan- 
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tage  to  himself,  fraad  cannot  be  predicated  apon  such  a  transaction,  and  the  rights 
of  creditors  must  be  determined  according  to  their  respective  priorities.  In  point 
of  law,  therefore,  no  manifest  error  appears  in  the  finding  of  the  magistrates  ex- 
onerating the  debtor  from  any  fraud,  deceit,  or  falsehood  in  relation  to  his  prop- 
erty.    Gkn.  Laws,  chap.  241,  §  6. 

Whether  Fitts  was  disqualified  to  act  as  one  of  the  magistrates  on  the  debtor's 
application  to  take  the  poor  debtor's  oath  by  reason  of  the  mere  clerical  service  of 
writing  some  of  the  mortgages,  it  is  unnecessary  tq  determine.  See,  however. 
Cook  V.  Berthy  102  Mass.  872.  If  he  was  disqualified,  the  objection  was  not  prop- 
erly taken  at  the  hearing,  but  should  have  been  made  to  the  justice  of  this  court, 
by  whom  Fitts  was  appointed,  so  that  another  magistrate  mignt  have  been  season- 
aoly  substituted  in  his  stead. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Fl7LLBB«.  DaKIBLS. 

Jaly  81, 1885. 

iNJuxcnoN — BiBTBAnoHo  Divaasioir  or  Watib. 

Injunotion  granted  to  restrain  a  mill-ow^ner  from  opening  his  gates  and  allowing  water 
to  ran  to  waste  when  the  plaintiff,  an  owner  on  the  other  side  ^  the  strekm,  taking  his 
water  from  the  same  dam,  has  a  right  to  all  the  water  not  needed  for  use  by  the  defendant 

Bill  in  e<}uity  for  an  injunction  to  restrain  the  diversion  of  water  from  the 
plaintiff's  mill,  for  an  assessment  of  damages  for  such  diversion,  and  to  define  the 
respective  water  rights  of  the  plaintiff  and  defendant.    Facts  found  by  the  court. 

April  8,  1849,  the  Sonhegan  Manufacturing  Company  owned  a  dam  and  water- 
power  on  the  Sonhegan  river,  in  Milf ord  vills^,  and  land  and  mills  on  both  sides 
of  the  river,  and  on  that  day  conveyed  to  Daniel  Putnam  and  Leonard  Chase  all 
the  land,  buildings,  etc.,  of  said  company,  lyin^  on  the  westerly  side  of  the  river 
and  between  the  river  and  highway,  together  with  the  riffht  to  rebuild  and  repair 
the  company's  dam  in  case  the  same  should  be  abandoned  or  suffered  to  fall  mto 
decay  by  the  company;  also  the  right  to  maintain  gates  **  whereby  water  may  be 
admitted  into  the  flume  belonging  to  the  premises  hereby  released,  as  it  is  now 
admitted  from  said  company's  pond  whenever  therms  a  surplus  of  water  running 
to  waste,  not  needed  for  said  company's  use,  and  to  admit  and  draw  into  said 
flume  through  such  gates  any  aafm  surplus  of  water  whenever  the  same  may  be 
done  without  detriment  or  inconvenience  to  said  company,  and  without  inter- 
rupting or  preventing  said  company,  their  successors  and  assigns,  in  prosecuting 
any  purpose  connected  with  said  dam  or  pond,  or  their  water-power  derived 
therefrom,  or  tJieir  works  operated  thereby."  Excepting  and  reserving  to  the 
company  their  dam  and  so  much  of  the  west  bank  of  the  river  as  supports  the 
west  wing  thereof,  with  the  right  to  enter  for  repairs;  also  excepting  and  reserv- 
ing the  water-power  at  said  dam  and  pond  formed  thereby,  ana  the  control  and 
management  of  the  water  therein  ana  flowing  thereinto;  and  also  the  right  to 
enter  for  the  purpose  of  closing  the  gates  admitting  water  from  the  pond  into  the 
flume,  whenever  the  flume  or  penstock  shall  be  so  out  of  repair  as  to  suffer  the 
water  to  run  to  waste. 

The  plaintiff  now  has  title  by  deed  to  all  which  Putnam  and  Chase  took  by 
this  deed,  and  the  defendant  now  has  all  the  land  and  rights  on  both  sides  of  the 
river  which  remained  in  the  company  after  its  execution. 

At  the  time  of  the  above  conveyance  to  Putnam  and  Chase,  the  Sonhegan 
Manufacturing  Company  owned  a  cotton  mill  of  the  capacity  of  about  five  thousand 
spindles,  situated  on  the  east  side  of  the  river  and  operated  by  its  dam  and 
water-power.  It  continued  to  operate  this  mill  until  it  was  destroyed  by  fire  in 
1872.  The  mill  was  never  re-built.  There  was  no  controversy  about  the  use  of  the 
water  until  about  July  8,  1884,  when  the  pond  was  drawn  to  such  an  extent  that 
the  plaintiff  was  unable  to  obtain  sufficient  power  for  operating  the  machinery  in 
her  mills.  The  plaintiff's  agent  called  on  the  defendant  and  complained  that  he 
was  allowing  the  Water  to  run  to  waste,  and  requested  him  to  close  his  gates  and 
flume.    The  defendant  claimed  that  he  had  the  nght  to  keep  his  gates  open  and  to 
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draw  all  the  water  from  the  pond  if  he  chose,  and  refused  to  close  his  gates  or  allow 
them  to  be  closed,  giving  as  a  reason  that  it  was  necessary  for  the  preservation  of 
his  flume  and  water-wheel  that  they  should  be  kept  wet.  As  a  matter  of  fact, 
the  water  was  not  needed  by  the  defendant  for  the  preservation  of  his  property, 
nor  for  any  manufacturing  or  useful  purpose. 

Subject  to  exception,  the  plaintiff  introduced  evidence  of  the  manner  in  which 
the  water  had  been  used  by  Putnam  and  Chase,  and  by  Andrew  Fuller,  the  plain- 
tiff^s  devisor,  when  the  Sonhegan  Manufacturing  Company  was  operating  its  cotr 
ton  mill. 

If  the  plaintiff  is  entitled  to  recover  damages  of  the  defendant  in  this  proceed- 
ing, for  the  diversion  of  water  from  July  6  to  August  16,  1884,  such  damages  are 
assessed  at  (150. 

Bohert  M.  Wallace,  for  plaintiff.  A.  R  Stevens  and  T?u>a.  K  Dodge  (of  Massa- 
chusetts), for  defendants. 

Blodobtt,  J.  The  provisions  of  the  conveyance  from  the  Sonhegan  Manu- 
facturing Company  to  Putnam  and  Chase  expressly  gave  to  the  latter  the  right 
to  draw  from  the  grantor's  pond,  through  the  flume  belonging  to  the  premises 
conveyed,  all  the  water  not  needed  for  the  grantor's  use;  that  is,  Putnam  and 
Chase  took,  by  the  conveyance,  the  right  to  draw  out  and  use  so  much  of  the 
water  in  the  pond  as  was  not  required  by  the  company  in  operating  their  mill  as 
it  was  then  operated.  The  plaintiff  has  succeeded  to  the  rights  of  Putnam  and 
Chase,  and  the  defendant  to  those  remaining  in  the  company.  The  plaintiff  is, 
therefore,  entitled  to  the  surplus  water  not  needed  for  the  defendant's  use.  Neces- 
sity being  the  test  of  the  defendant's  right,  it  is  not  for  him  to  claim  that  the 
plaintiff's  surplus  was  increased  by  the  burning  of  the  company's  mill  in  1872. 
Whenever  he  requires  such  increase  for  any  useful  purpose,  he  may  take  it,  upon 
the  familiar  principle  that  where  a  right  exists  to  use  a  certain  quantity  of  water, 
a  change  in  the  mode  or  object  of  the  iise,  without  increasing  the  quantity,  is  no 
violation  of  the  right;  but  until  then,  he  plainly  has  no  right  to  raise  his  gates 
and  cause  the  water  for  which  he  had  no  use  to  run  to  waste.*  Having  done  so, 
and  to  the  plaintiff's  injury,  he  is  liable  to  respond  to  her  in  damages  in  this  pro- 
ceeding.    The  assessment  nmde  at  the  trial  term  is  accordingly  affirmed. 

The  evidence  excepted  to  was  admissible.  The  acts  and  conduct  of  the  parties 
thus  shown  did  not  alter  or  vary  the  terms  of  the  conveyance  in  any  respect 
Their  only  effect  was  to  define  and  limit  the  water  rights  of  each  as  they  under' 
stood  them  to  exist  under  the  conveyance.  This  they  might  properly  do,  and 
certainly  there  can  be  no  more  weighty  evidence  in  Uie  interpretation  of  that 
conveyance,  so  far  as  it  relates  to  water  rights,  than  the  practical  construction 
given  to  it  by  the  parties  themselves  as  evidenced  by  the  manner  of  their  use  of 
such  rights. 

The  temporary  injunction  heretofore  granted  is  made  perpetual.  If,  however, 
in  point  of  fact,  the  storage  capacity  of  the  ^nd,  or  the  water  supply  of  the 
river,  has  been  increased  by  the  defendant  or  his  grantor  since  the  conveyance  to 
Putnam  and  Chase,  to  the  extent  of  that  increase,  the  injunction  will  be  modified 
upon  application.     Whittier  v.  Cocheco  Man,  Co.^  9  N.  H.  464. 

Decree  for  plaintiff. 

CiiABK,  J, J  did  not  ait;  the  others  concurred. 


Clabk  9.  Labbbche. 
July  81,  1885. 

8f  ATun  or  Pbaitds — Saui  of  Goods—  What  Sirrriomrr  Acoiptanoi. 

A  constnictiTe  receipt  and  aooeptance  of  goods  to  meet  the  requirements  of  the  statiite 
of  frauds  can  only  be  proved  by  clear  and  nneouivocal  acts  on  the  part  of  the  borer. 

The  defendant  TerballT  bargained  with  the  plaintiffs  for  a  lot  of  crockery  to  be  imported 
by  them  at  Boston,  and  forwarded  to  him  at  Manchester ;  and  it  was  further  agreed  that 
upon  its  arriral  in  Boston,  it  should  be  stored  and  kept  there  by  the  plaintiffs  K>r  him  till 
he  ordered  it  sent  forward.  After  keeping  it  a  reasonable  time  they  forwarded  it  to  him 
at  Manchester  with  a  bill,  and  he  refused  to  receire  and  pay  for  it. 
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Heldy  that  there  was  no  acceptance  of  the  goods  within  the  meaning  of  the  statute  of 
frauds.* 

Assumpnty  for  goods  sold  and  delivered.  Facts  found  by  the  court,  September 
18,  1883.  The  defendant,  at  Manchester,  through  the  plaintifEs^  agent,  verbally 
ordered  a  lot  of  crockery.  The  crockery  was  to  be  imported  by  the  plaintiffs  at 
Boston,  and  on  arrival  was  to  be  sent  to  the  defenaant  at  Manchester.  The 
plaintiffs  ordered  the  crockery.  November  8,  the  crockery  not  having  arrived  in 
Boston,  the  defendant  wrote  the  plaintiifs  not  to  send  it  until  further  orders,  as 
he  was  having  some  repairs  done  m  his  store.  November  9,  the  plaintiffs  replied 
by  letter,  saymg  **we  will  notify  you  when  goods  arrive  and  won't  ship  until 
you  are  ready."  About  a  week  after  this  the  defendant  was  at  the  plaintiffs' 
place  of  business  in  Boston,  and  requested  them  that  if  the  crockery  should  arrive 
before  he  ordered  it  sent,  it  should  be  kept  for  him  there  imtil  he  directed  it  to 
be  foi-warded.  The  crockery  arrived  November  80,  and  the  defendant  was  noti- 
fied; and  as  he  had  not  ordered  it  sent,  it  was  stored  in  a  warehouse  by  the 
plaintiffs.  About  the  middle  of  January,  1884,  the  plaintiffs*  agent  called  on  the 
defendant  and  asked  him  what  he  was  going  to  do  about  the  crockery.  He  said 
he  did  not  want  it  then,  and  that  they  need  not  send  it.  February  16,  1884,  the 
plaintiffs  shipped  the  crockery  by  cars  to  Manchester  directed  to  the  defendant, 
and  the  same  day  sent  him  notice  by  mail  that  it  was  shipped,  together  with  an 
itemized  bill  of  it,  amoimting  to  $245.97.  The  defendant  refused  to  receive  the 
goods,  and  they  have  since  remained  at  the  railroad  warehouse  in  Manchester. 
At  the  time  the  defendant  was  in  Boston  in  November,  he  understood  the  plain- 
tiffs were  to  store  the  crockery  on  its  arrival,  and  keep  it  for  him  until  he  should 
order  it  sent  forward.  There  was  no  acceptance  and  no  receipt  of  the  crockery 
by  the  defendant  within  the  meaning  of  the  statute  of  frauds,  unless,  upon  the 
facts  stated,  the  plaintiffs  were  his  agents,  and  became  his  bailees  from  the  time 
of  its  arrival  and  storage  in  Boston,  or  upon  the  facts,  an  acceptance  is  impled. 

Cross  df  TaggaH^  for  plaintiff.     Bumham  <fc  Broton,  for  defendant. 

Blodgett,  J.  The  verbal  bargain  between  the  parties  was  an  executory  con- 
tract for  the  sale  of  certain  goods.  The  single  question  is  whether  the  goods 
were  accepted  and  received  within  the  requirement  of  that  clause  of  our  statute 
of  frauds —  Gen.  Laws,  chap.  220,  §  16  —  enacting  that  no  oral  contract  for  the  sale 
of  goods,  wares  or  merchandise,  for  the  price  of  $83,  or  more,  is  valid,  unless  the 
buyer  accepts  and  actually  receives  part  of  the  property.  So  far  as  the  question 
is  one  of  fact,  it  has  been  found  against  the  plaintiffs,  and  such  must  be  the  find- 
ing as  matter  of  law. 

Conceding  that  acceptance  and  receipt  may  be  constructive  only,  all  the  cases 
agree  that  such  acceptance  and  receipt  must  be  proved  by  clear  and  unequivocal'^ 
acts  on  the  part  of  the  buyer;  but  as  acceptance  generally  implies  receipt,  and 
plainly  would  have  that  effect  in  this  case,  it  is  necessary  to  consider  the  question 
of  acceptance  only,  which,  as  against  the  buyer,  is  to  be  determined  solely  by  hia 
acts. 

The  test  here,  therefore,  is,  whether  the  acts  of  the  defendant,  done  or  undone, 
clearly  amount  in  legal  effect  to  a  constructive  acceptance ;  for  the  question  beina^ 
one  of  fact,  it  is  only  when  the  facts  are  not  controverted,  and  afford  plain  ana 
unequivpcal  evidence  of  the  parties'  intention,  that  the  court  will  unaertake  to 
determine  the  legal  effect. 

What,  then,  are  the  facts  ?  So  far  as  they  bear  upon  the  matter  of  acceptance, 
they  are :  that  both  parties  understood  the  plaintiffs  were  to  store  the  goods  on 
their  arrival  in  Boston  until  the  defendant  should  order  them  to  be  forwarded  to 
his  place  of  business  in  Manchester ;  that  the  goods  were  accordingly  stored  by 
the  plaintiffs  in  a  Boston  warehouse ;  that  they  remained  there  a  reasonable  time 
and  then  were  withdrawn  by  the  plaintiffs  and  forwarded  in  their  firm  name  to 
the  defendant  contrary  to  his  order,  who  refused  to  receive  them ;  and  that  he 

♦See  Moal^s  Van  Sant.  PI.  676;  61  N.  T.  li  47  id.  449;  67  id.  211;  7  Am.  Rep.  546;  8S 
Hun,  658;  20  W.  Dig.  186;  8  Keyes,  409;  1  N.  Y.  261;  44  How.  l81 ;  118  Mass.  148;  120  id. 
809.— Ed.] 
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had  a  reasonable  time  in  which  to  exercise  his  right  of  examining  the  goods  be- 
fore they  were  so  forwarded. 

Bearing  in  mind  that  no  act  of  the  seller  alone,  in  however  strict  conformity 
to  the  terms  of  the  contract,  will  satisfy  the  statute,  and  that  the  mere  storage  of 
^oods  by  the  seller,  or  their  removal  to  a  place  appointed  by  the  buyer,  will  not 
imply  any  acceptance  of  them  by  the  latter — Shepherd  v.  Pretsey^  82  N.  H.  55,  56, 
and  cases  cited — it  is  obvious  that  upon  thefacts  to  which  reference  has  been  had, 
the  law  does  not  imply  an  acceptance,  for  so  far  as  appears,  the  goods  were  de- 
posited in  the  warehouse  by  the  plaintiffs  as  their  property,  without  any  indicium 
whatever  of  title  or  ownership  in  the  defendant,  and  with  no  agreement  affecting 
their  lien,  and  so  continued  to  remain  under  the  same  apparent  ownership  and 
control  until  they  were  taken  away,  and  billed  and  forwarded  by  the  plaintiffs  as 
owners;  whereas,  acceptance  cannot  legally  take  place  in  the  absence  of  a  special 
agreement,  so  long  as  the  seller  preserved  his  dominion  over  the  goods  so  as  to 
retain  his  lien  for  the  price,  for  he  thereby  prevents  the  purchaser  from  accepting 
and  receiving  them  as  his  own  within  the  meaning  of  the  statute.  Baldey  v. 
Parker,  2  B.  &  C.  37,  44;  Beni.  on  Sales  (3d  Am.  ed.),  §  187;  Story  on  Sales, 
I  276;  Browne  on  Stat,  of  Frauds  (4th  ed.),  §  817.  And  consequently,  if  there  is 
nothing  indicating  a  surrender  of  the  seller's  lien,  any  acts  of  control  by  the  buyer 
will  not  be  an  acceptance  —  Shepherd  v.  Pressey,  supra,  56,  and  cases  cited ;  for 
although  there  may  be  cases  in  which  the  goods  remain  in  the  possession  of  the 
vendor,  and  yet  may  have  been  received  and  accepted  by  the  vendee,  in  such 
cases  the  vendor  holds  possession,  not  by  virtue  of  his  lien  as  vendor,  but  under 
some  new  contract  by  which  the  relations  of  the  parties  are  changed.  Cfvsack  v. 
Bobinsoriy  1  B.  &  S.  299,  808;  Castle  v.  Sujorder,  6  H.  &  N.  828;  DodsleyY.  Varley, 
12  A.  &  E.  632;  Saffard  v.  McDonaugh,  120  Mass.  290,  291.  But  the  acts  of  the 
parties  must  be,  in  sucii  a  case,  wholly  unequivocal ;  and  if  the  vendor  retain  pos- 
session of  tie  subject-matter  of  the  sale,  it  must  be  under  circumstances  which 
expressly  show  that  he  holds  as  agent  or  bailee  of  the  other  party,  and  has  aban- 
doned all  claim  to  the  property  of  every  kind.     Story  on  Sales,  §  278. 

No  such  acts  or  circumstances  appear  in  this  case.  In  fact  there  is  nothing 
found  on  which  it  can  be  held  as  matter  of  law  that  the  plaintiffs  acted  as  the 
defendant's  agents  or  bailees  in  the  storage  and  retention  of  the  goods,  or  from 
which  an  acceptance  can  be  implied  against  him. 

Judgment  for  the  defendant. 

AT.LRN,  J.,  did  not  sit;  the  others  concurred. 


Mohan  v,  Mansub. 

July  81,  1885. 

Tbbspasb  Quari  Clausitm — Judqmbnt  Conclusivb  of  Titlb. 

A  judg^nent  for  the  plaiutiff  in  an  action  of  trespass  guars  elausuan  frtqU,  rendered 
upon  a  plea  of  soil  and  freehold  in  the  defendant,  is  conclusive  of  the  title  in  a  writ  of 
entry  for  the  same  land  brought  by  the  former  defendant  against  the  former  plaintiff. 

Writ  of  entry  for  land  in  Concord.  The  defendant  pleaded  a  judgment  ren- 
dered in  his  favor  in  an  action  of  trespass  brought  by  him  against  the  plaintiff 
for  breaking  and  entering  the  demanded  premises,  and  there  pulling  down  a 
building,  whereto  this  plaintiff  pleaded  soil  and  freehold  in  himseu.  To  this  plea 
the  plaintiff  demurred. 

A.  F.  L,  Norris,  for  plaintiff.     Chase  &  Streeter,  for  defendant. 

Blodoett,  J.  The  parties  are  adjoining  land-owners.  The  controversy  be- 
tween them  in  point  of  fact  is  as  to  the  divisional  line  between  their  lots.  But  it 
appears  clearly  from  the  facts  stated  in  the  case  that  the  identical  matter  in  issue 
was  determined  and  adjudicated  in  the  former  action  of  trespass  qu^re  daumm 
between  the  same  parties,  and  hence  the  judgment  in  that  proceeding  is  an  abso- 
lute bar  in  this,  the  difference  in  the  form  of  action  being  immaterial.  Then,  as 
now,  the  location  of  the  divisional  line  was,  aside  from  the  incidental  one  of  dam- 
ages, the  only  question  in  controversy,  and  therefore  the  plaintiff  cannot  now 
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object  to  a  judgment  upon  the  merits  which  was  rendered  upon  an  issue  that  he 
then  voluntarily  presented  by  his  pleadings,  and  upon  which  he  was  fully  heard. 
Having  elected  to  put  his  defense  in  that  suit  upon  a  claim  of  ownership  and 
title  up  to  a  certain  specified  time,  by  the  judgment  therein  against  him,  he  be- 
came estopped  to  contest  the  same  matter  again ;  and  this  proposition  is  quite 
too  plain  for  discussion  or  for  the  citation  of  authorities,  especially  in  this  juris- 
diction.    See,  however,  Eastham  v.  Clark,  62  N.  H.  81. 

Judgment  for  the  defendant. 

BniOHAH,  J.y  did  not  ait;  the  others  concurred. 


Bates  «.  Hazbk. 

July  81,  1885. 

Patmbht— NoTi  OF  Third  Pirson— Evidikoi. 

PluDtiff  testified  that  a  third  party's  note  was  taken  by  him  as  collateral  security  merely  ^ 
defendant,  that  it  was  taken  as  payment 

Heldf  that  a  letter  from  the  maker  of  the  note  to  plaintiff,  saying  he  would  pay  the  note» 
was  admissible. 

Assumpsit^  on  an  account  annexed.  The  dispute  was  whether  the  plaintift 
agreed  to  take  the  note  of  one  Nichols  in  payment,  provided  Nichols  said  he 
would  pay  the  note  to  him;  or  whether  he  took  it  as  collateral  security  for  the 
debt.  The  plaintiff  excepted  to  the  admission  of  a  letter  from  Nichols  to  him 
saying  he  would  pay  the  note. 

W,  W.  Flandersy  for  plaintifL    A.  P.  i>o©w,  for  defendant. 

Blodgett,  J.  The  evidence  excepted  to  was  so  clearly  competent  as  to  the 
capacity  ii^  which  the  plaintiff  received  and  held  the  note,  that  its  adiqdssion  does 
not  afford  ground  even  for  doubt;  and  it  is  equally  clear  that  no  sufflCient  cause 
is  assigned  for  setting  aside  the  verdict.  The  plaintiff  testified  that  he  took  the 
note  as  collateral  security,  and  the  defendant,  that  it  was  taken  as  payment.  The 
issue  thus  presented  was  one  of  fact  purely,  and  there  is  nothing  in  the  evidence 
as  reported  tending  to  show  that  the  judgment  of  the  court  was  not  fully  exer- 
cised in  its  consideration,  or  that  the  conclusion  reached  might  not  properly  have 
been  arrived  at  by  any  tribunal. 

Exceptions  overruled. 

BmoHAM,  J.,  did  not  sit;  the  others  concurred. 


Bbbbt  v.  Bickfobd. 

July  81,  1886. 

EsTOPPSL — Town,  Purchasbr  of  Land  Sold  for  Taxis  —  Srttino  up  Owkbr'b  Titli. 

A  town  which  becomes  the  purchaser  of  land  sold  for  taxes  under  Gen.  Laws,  chap.  59, 
S  6,  is  not  estopped  to  set  up  the  title  so  acquired  by  the  fact  that  for  two  j^ars  after  the 
sale,  and  before  a  deed  had  been  given  by  the  collector,  the  premises  were  taxed  to  the 
owner,  and  the  taxes  paid  by  him. 

Writ  of  entry.  Trial  by  the  court.  The  land  in  question  was  conveyed  in 
mortgage  to  the  Gk>nic  Five  Cents  Savings  Bank  by  one  Nutter,  February  4,  1869. 
February  28,  1874,  Nutter's  assignee  in  bankruptcy  quit-claimed  it  to  the  bank, 
and  October  10,  1882,  the  assignee  of  the  bank  quit-claimed  to  the  plaintiff. 

The  defendant's  title  was  a  quit-claim  deed  of  the  premises  from  the  town  of 
New  Durham,  dated  March  14,  1882;  and  the  title  of^the  town  was  through  a 
deed  of  quit-claim,  dated  January  14,  1882,  from  its  collector  of  taxes  for  1878. 
Hay  31,  1879,  the  land  was  duly  sold  for  the  taxes  of  1878,  and  was  bid  off  by 
the  town.  In  1880,  and  also  in  1881,  the  land  was  taxed  to  the  bank,  and  the 
bank  paid  the  taxes. 

Sanborn  db  Cochrane^  for  plaintiff.     R,  G,  Pike,  for  defendant. 

The  court  ordered  judgment  for  the  defendant,  and  the  plaintiff  excepted. 

Allen,  J.     The  only  point  raised  by  the  plaintiff  in  the  case  is,  that  the  town 
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by  assessing  a  tax  upon  the  land  to  the  bank,  the  plaintifiTs  grantor,  and  receiving 
the  tax  in  1880  and  1881,  after  it  had  purchased  the  land  and  had  a  right  to  a 
deed,  was  estopped  from  denying  the  title  of  the  bank,  and  as  against  that  title 
took  nothing  from  the  collector's  deed,  and  conveyed  nothing  to  the  defendant. 

Although  the  town  had  a  ri^ht  to  demand  and  receive  a  deed  at  the  end  of  a 
year  from  the  time  of  sale,  the  land  was  open  to  redemption  by  the  bank,  which 
had  an  interest  to  protect,  at  any  time  pnor  to  the  reception  of  a  deed  from  the 
town.  G^n.  Laws,  chap.  59,  §§  8,  14.  The  bank  had  a  title  to  the  land  as  early 
as  1874,  and  there  is  nothing  to  show  it  was  not  the  duty  of  the  bank  to  pay  the 
tax  of  1878.  The  proceedings  of  the  collector  in  selling  the  land  in  1879,  for  the 
impaid  taxes  of  1878,  were  matters  of  public  record  in  the  town,  and  were  con- 
structively known  to  the  bank,  and  the  bank  had  the  right  and  privilege  of  pay- 
ing the  delinquent  taxes  and  protecting  its  title  at  any  time  up  to  January,  1882, . 
when  the  town  took  its  deed.  The  fact  that,  during  all  the  time,  between  tlie 
tax  sale  in  May,  1879,  and  January,  1882,  or  any  part  of  it>  when  the  land  was 
open  to  redemption,  it  was  taxed  to  the  bank,  whose  duty  it  was  to  pay  the  tax, 
cannot  estop  the  deifendant  nor  the  town  under  whom  the  defendant  claims  from 
asserting  a  title,  which  the  bank  might  have  defeated,  but  did  not  take  the  nec- 
essary steps  to  do.  So  long  as  the  land  was  open  to  redemption,  neither  the  town 
nor  its  selectmen  could  show  that  the  bank  would  not  pay  the  tax  and  make  its 
title  sure.  Having  a  right  to  redeem  the  land,  the  bank  had  such  an  interest  in 
it  that  the  town,  during  the  existence  of  such  right,  might  well  assess  the  tax 
a^nst  the  bank,  and  in  doing  so,  there  would  be  no  estoppel  nor  waiver  oi  a 
right  on  its  part  to  assert  a  title,  not  before  defeated  or  destroyed,  by  the  redemp- 
tion of  the  land  from  a  tax  sale.  The  position  of  the  bank,  the  plaintifTs  grantor, 
was  not  changed  to  its  injury  or  disadvantage  by  any  thing  which  the  town  did. 
Even  if  neither  the  plaintiff,  at  the  time  of  his  purchase,  nor  the  bank,  at  the  time 
of  the  proceedings  in  the  sale  of  the  land  to  and  by  the  town,  had  actual  notice 
of  the  same,  there  could  be  no  estoppel  against  a  purchaser  at  a  tax  sale,  notice  of 
the  proceedings,  as  provided  by  law,  having  been  given,  and  actual  notice  not 
havmg  been  intentionally  or  fraudulently  withheld.  No  question  is  raised  by  the 
case  upon  the  effect  of  want  of  notice  to  the  bank,  beyond  the  bearing  of  the 
fact  upon  the  question  of  estoppel,  and  that  question  cannot  be  affected  by  want 
of  notice,  if  the  want  did  not  arise  or  was  not  promoted  by  the  fraud  of  the 
defendant  or  the  town.  It  was  no  fault  of  the  town  that  the  bank  was  ignorant 
of  the  assessment  of  the  tax  of  1878,  or  of  the  sale  of  the  land  for  that  tax  in 
1879,  nor  was  it  the  fault  of  the  town  that  the  bank  did  not  redeem  the  land  and 
protect  its  title  by  paying  the  tax  some  time  in  the  two  and  one-half  years  after 
the  sale,  and  before  the  deed  was  taken,  and  neither  the  plaintiff  nor  his  grantor, 
the  bank,  can  now  complain  if  the  defendant  and  his  grantor,  the  town,  insist 
upon  asserting  a  title  which  they,  the  plaintiff  and  the  bank,  might  by  reasonable 
diligence  have  easily  defeated. 

The  selectmen  of  the  town  are  public  officers,  whose  duties  are  defined  by  law, 
and  the  town  would  not  be  estopped  from  claiming  title  to  its  land  by  any  wrong- 
ful or  unauthorized  act  of  its  selectmen  in  assessing  a  tax  upon  the  land  against  one 
not  the  owner,  nor  in  collecting  and  receiving  the  tax.  Kossire  y.  Boston,  4  Allen, 
57,  58;  St.  LouU  v.  Gorman,  29  Mo.  693;  mUworth  v.  Grand  Bapids,  27  Mich. 
250;  McFarlme  v.  Kerr,  10  Bosw.  249. 

Exceptions  overruled. 

Blodgbtt,  J.,  did  not  sit;  the  others  concurred. 


State  t>.  Pekkinb. 

July  81,  1886. 

Cbiminal  Law  —  Ixdictmbnt. 

An  indictment  for  keeping  for  sale  fermented  older  in  less  quantity  than  ten  ffallons 
need  not  contain  a  denial  that  it  was  intended  to  be  sold  elsewhere  than  in  this  State. 

Edward  G.  Leach,  solicitor,  for  State.  A,  F.  L,  NcrrU  and  Henry  Bobiiison,  for 
defendant. 
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Allen,  J.  The  ground  of  the  motion  to  quas^  the  indictment  is,  that  it  does 
not,  with  sufficient  definiteness,  describe  the  ofiDcnse  so  as  to  give  the  defeudant 
full  information  of  what  the  State  expected  to  prove  against  him.  Ordinarily, 
in  indictments  for  offenses  created  by  statute,  it  is  sufficient  to  describe  the  offense 
in  the  words  of  the  statute.  State  v.  Abbott,  3  N.  H.  434;  State  v.  BlaUdell^  33 
id.  895;  State  y.  Werdw(n-th,  37  id.  223. 

The  indictment  charges,  that  the  respondent  on,  etc. ,  at,  etc.,  **  not  being  an 
agent  of  any  town,  place,  or  city  for  the  purpose  of  selling  spirit,  with  force  and 
arms  did  then  and  there  unlawfully,  knowingly,  and  criminally  keep  for  sale 
feimented  cider  in  less  quantity  than  ten  gallons,  which  said  fermented  cider  was 
not  then  and  there  kept  for  sale  by  a  manufacturer  at  the  press,  contrary,  etc. ," 
and  the  description  is  substantially  in  the  language  of  the  statute  creating  the 
offense.  Gen.  Laws,  chap.  109,  §  15.  The  defendant's  clami,  that  the  description 
of  the  offense  should  contain  an  averment  of  keeping  the  cider  with  intent  to  sell 
the  same  in  New  Hampshire  and  not  elsewhere,  is  a  claim  not  warranted  by  the 
statute.  '*  Keeping  for  sale  '^  is  the  language  of  the  statute,  and  the  indictment 
uses  the  phrase  and  names  the  place  of  the  offense,  and  it  is  not  necessary  to  aver 
a  negative  of  an  intent  to  sell  anywhere  else.  If  keeping  the  cider  with  an  in- 
tent to  sell  elsewhere  than  at  the  place  charged  in  the  indictment  would  be  a 
different  offense,  it  is  not  necessary  to  exclude  the  different  offense  by  a  formal 
denial ;  and  if  such  keeping  with  intent  to  sell  elsewhere  is  no  offense,  it  cannot 
be  necessary  to  negative  such  intent.  It  is  not  alleged  that  any  specific  quantity 
less  than  ten  gallons  was  kept  for  sale,  but  some  quantity  less  than  that.  Had  the 
specific  quantity  kept  for  sale  been  alleged,  it  would  liave  been  necessary  to  use 
other  words  limiting  the  amount  to  the  specific  measure,  that  it  might  be  <^rtain 
that  a  less  quantity  than  ten  gallons  was  intended .  CammonioeaMk  v.  Odliji^  23 
Pick.  275.  As  it  is,  language  could  not  be  used  to  make  it  more  certain  than 
fermented  cider  less  than  ten  gallons  by  measure  was  alleged  to  be  kept  for  sale. 
The  indictment  charges  the  offense  substantially  in  the  language  of  tne  statute 
and  with  sufficient  certainty. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Jakvrin  t>.  Curtis. 

July  81,  1885. 

EXBCUTOB  AWD  AdMIXISTBATOR  —  ACTION  TO  BET  ASIDE  GOKVBTANOS  IK  FraUD  OF  GRRDITORS. 

An  administrator  can  maintain  a  bill  in  equity  for  the  discovery  of  assets  and  the  re- 
covery of  property  conveyed  by  the  deceasea  in  fraud  of  his  creditors,  so  far  as  it  is 
needed  to  pay  tbe*debts  of  the  deceased  * 
Fraudulent  CoNVBrANCi  —  to  Prevent  Wife  Collecting  Alimont. 

A  conveyance  made  to  binder  and  prevent  the  wife  of  the  eraiuor  from  collecting  ali- 
mony in  a  proceeding  for  divorce  is  fraudulent  as  to  her,  and  will  be  set  aside  if  neces- 
sary to  enable  her  to  collect  the  amount  of  the  decree. 
Oontribution  —  Fraudulent  Urantebs  op  Land. 

There  may  be  contribution  among  fraudulent  srantees  of  land  when  the  land  conveyed 
to  one  of  them  is  taken  to  pay  the  grantor's  debts,  snch  contnbution  to  be  adjusted  ac- 
cording to  existing  equities  oetween  the  several  grantees. 

Bill  in  equity,  to  cancel  fraudulent  conveyances  made  by  G-eorge  Janvrin,  the 
plaintiff^s  intestate,  to  the  defendants.  Facts  found  by  the  court. 
.  George  Janvrin  married  Jane  Janvrin  in  1870.  Before  marriage  they  made  an 
agreement  that  at  his  decease  she  should  have  (1,000  and  all  household  furniture 
then  belonging  to  him.  Some  trouble  arose  between  them  in  1874,  when,  April 
8  of  that  year,  she  left  him  and  never  lived  with  him  afterward.  She  petitioned 
for  a  divorce,  on  the  ground  of  extreme  cruelty,  and  her  petition  was  dismissed 
after  a  hearing  on  the  merits  at  the  January  term,  1878.  February  8,  1878,  he 
filed  his  petition  for  a  divorce,  on  the  ground  of  abandonment.  This  was  heard 
before  a  referee,  who,  June  15,  1878,  announced  his  award  for  a  divorce,  and  that 


*  See  £st€6  v.  Howlandf  ante.  479 
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the  libelant  pay  the  libelee  $1,490,  as  alimony.  After  proceedings  at  the  law 
term  on  the  referee's  report,  a  decree  of  divorce  and  that  he  pay  the  alimony  was 
made,  October  15,  1878.  Suit  was  brought  by  Jane  upon  the  decree  for  alimony, 
upon  which,  November  17,  1881,  she  recovered  judgment  for  $1,802.41  and  costs, 
$7.52.  This  has  never  been  satisfied.  Qteorge  Janvrin  died  intestate,  March  22, 
1882,  leaving,  so  far  as  is  known,  only  a  small  amount  of  personal  estate  which 
was  applied  in  payment  of  his  funeral  expenses.  He  left  no  debts  of  any  consid- 
erable amount,  and  none  to  be  considered  in  this  case,  excepting  the  judgment 
for  alimony  in  favor  of  Jane  Janvrin.  He  left  children,  a  son  and  four  daughters, 
to  each  of  whom  and  to  a  grandson,  George  J.  Curtis,  during  the  ten  years  from 
1868  to  1878,  he  conveyed  real  estate  at  different  times  and  in  distinct  parcels, 
alto^ther  being  all  he  had,  and  of  the  value  of  many  thousands  of  dollars.  The 
son  18  the  plaintiff.  The  &;randson  and  three  of  the  daughters  are  the  defendants. 
The  plaintiff  was  appointed  administrator  and  brings  this  bill  solely  in  the  interest 
of  Jane  Janvrin  as  a  creditor  of  the  intestate,  and  seeks  to  cancel  the  convey- 
ances that  were  made  to  these  defendants  on  the  ground  that  they  were  fraudulent 
and  void  as  to  her. 

Wiggin  db  Fuller  and  W.  W,  Stichney^toT  plaintiff.  J,  G,  Hall  and  Jeremiah 
Smith,  for  defendants. 

Smith,  J.  No  question  is  made  as  to  the  correctness  of  the  finding  that  the 
following  conveyances  were  valid  as  to  Jane  S.  Janvrin,  a  creditor  of  George  Jan- 
vrin, viz. :  The  deed  dated  January  10,  1878,  to  George  J.  Curtis,  of  land  in 
Hampton  Falls  and  Kensington ;  the  deed  dated  April  10,  1868,  to  Mrs.  Curtis,  of 
land  m  Hampton  Falls;  the  deed  dated  January  10,  1874,  to  Susan  and  Caroline 
D.  Janvrin,  of  the  west  part  of  the  block;  and  the  deed  dated  January  12,  1874, 
to  George  Janvrin,  Jr.,  of  twenty-four  acres  of  pasture. 

Also,  no  question  is  made  as  to  the  correctness  of  the  finding  that  the  follow- 
ing conveyances  were  fraudulent  as  to  Jane  8.  Janvrin,  viz. :  The  assignment 
September  10,  1877,  to  Mrs.  Curtis  of  the  note  for  $200  secured  by  mortgage  of 
land  in  Brentwood;  the  deed  dated  December  3,  1875,  to  George  Janvrin,  Jr., 
and  Charles  W.  Janvrin,  of  the  east  part  of  the  block,  subject  to  the  life  estate  of 
Albert  Janvrin;  and  the  deed  dated  October  26,  1876,  to  Frank  J.  Brown  of 
part  of  the  Spring  lot. 

It  is  found  that  the  conveyance  of  January  23,  1877,  to  Mrs.  Curtis  of  the 
Spring  lot  was  valid,  unless  it  shall  be  held  to  be  defeated  by  the  claim  of  Mrs. 
Janvrm  on  the  facts  stated.  The  finding,  that  the  depriving  of  his  wife  of  any 
power  to  collect  her  claim  entered  into  the  purpose  of  George  Janvrin  in  making 
this  conveyance,  and  that  this  was  understood  by  Mrs.  Curtis,  brings  the  convey- 
ance within  the  prohibition  of  the  statute  13  Eliz.,  chap.  5.  Mrs.  Curtis  having 
Eurchased  with  knowledge  of  the  fraudulent  design  of  her  grantor  to  defeat, 
inder  and  delay  the  plaintiff  in  interest  by  the  conveyance  in  collecting  her 
claim,  is  in  law  charged  with  a  participation  in  the  fraud,  although  she  may  have 
paid  full  compensation  for  the  land,  and  the  conveyance,  as  to  Mrs.  Janvrin,  is 
void.  Eoibinson  v.  Holt^  89  N.  H.  557,  561 ;  C'rouminshidd  v.  Kittredge^  7  Mete.  520 ; 
Wadwxyrthy.  WUliams,  100  Mass.  126;  1  Story's  Eq.  Jur.,  §  869  and  authorities 
cited. 

The  conveyance,  August  22,  1874,  of  the  Grove  street  house  to  Susan  and 
Caroline  D.  Janvrin  is  found  to  be  in  fraud  of  the  rights  of  Jane  S.  Janvrin.  JLf 
the  conveyance  was  without  consideration  it  was  fraudulent  as  to  creditors,  and 
the  finding  is  based  upon  the  assumption  that  the  conveyance  was  a  gift.  The 
facts  reported  do  not  support  the  finding.  The  conveyance  was  a  substitute  for 
the  one-naif  of  the  Academy  street  house  conveyed  in  February,  1873.  That  convey- 
ance was  valid  not  only  as  between  the  parties,  but  as  to  the  creditors  of  George 
Janvrin.  As  between  the  parties  the  title  of  the  grantees  was  as  good  as  if  they 
had  paid  full  value  for  it.  George  Janvrin  was  then  solvent,  and  had  no  purpose 
ot  defrauding  any  creditor.  With  the  delivery  of  the  deed  the  title  to  the  prem- 
ises passed  to  the  grantees,  and  was  not  revested  in  the  grantor  when  they  re- 
turned the  deed  to  him,  for  it  is  found  that  it  was  not  their  intention  to  divest 
themselves  of  their  title  by  returning  the  deed.  When  the  grantor  subsequently 
conveyed  the  premised  to  Jefferson  Janvrin  without  their  knowledge  or  consent. 
Vol.  L— 64 
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he  became  thereby  their  debtor  to  the  value  of  thie  premises,  and  this  indebted- 
ness was  paid  by  the  conveyance  of  the  Grove  street  property.  The  convey- 
ance was  for  an  adequate  consideration,  and  the  fact  is  expressly  found  that 
the  grantees  had  no  knowledge  of  any  fraudulent  purpose  on  the  part  of  the 
grantor.     The  conveyance  is  valid  as  against  the  creditors  of  George  Janvrin. 

If  Wellington  Bros,  and  Fresco tt's  estate  are  liable  to  the  plaintiff  in  interest 
for  the  value  of  Albert's  life  interest  in  the  block  levied  upon  by  them,  no  decree 
can  now  be  rendered  against  them,  they  not  being  made  defendants.  For  the 
same  reason  no  decree  can  now  be  rendered  against  George,  Jr.  and  Charles  W. 
Janvrin  for  their  interest  in  the  block,  nor  agamst  Frank  J.  Brown  for  that  part 
of  the  Spring  lot  conveyed  to  him  October  26,  1876. 

This  is  a  bill  for  the  discovery  of  assets  and  to  cancel  fraudulent  conveyances. 
Jane  S.  Janvrin  is  the  plaintiff  in  interest  and  the  only  creditor  interested  in  the 
purposes  for  which  the  suit  was  brought.  There  is  no  reason  why  she  should  be 
compelled  to  bring  in  the  creditors  of  Albert  or  the  other  fraudulent  grantees, 
and  be  subjected  to  further  delay  and  expense  in  litigating  with  them  their  titles 
to  property.  If  the  assets  discovered  are  sufficient  to  satisfy  her  claim  she  ought 
not  to  DC  compelled  to  ferret  out  all  the  fraudulent  conveyances  in  order  .that  the  equi- 
ties may  be  adjusted  between  them.  She  may  amend  the  bill  so  as  to  include  in 
her  claim  a  decree  against  Mra.  Curtis  for  the  Spring  land  and  the  note  for  $200 
secured  by  mortgage  upon  land  in  Brentwood.  If  the  defendants  desire  that  all 
persons  who  appear  to  have  received  fraudulent  conveyances  from  George  Janvrin 
be  made  parties  in  order  that  they  may  contribute  to  the  value  of  Mrs.  Janvrins 
claim  in  proportion  to  the  value  of  what  they  have  respectively  received  from 
George  Janvrin  in  fraud  of  her  claim,  it  may  be  done.  The  maxim  that  there  can 
be  no  contribution  among  wrong-doers  does  not  apply.  Bailey  v.  Bussing,  28 
Conn.  455,  459;  Oold^xfraugh  v.  Barst,  9  Bradw.  (111.^  205,  211. 

Chamberlayne  v.  Temple^  2  Hand.  (Va.)  884,  was  a  Dill  to  set  aside  conveyances 
fraudulent  as  to  creditors.  The  plaintiff,  who  was  a  creditor  of  the  grantor, 
convened  all  the  parties  who  had  received  such  conveyances  and  laid  bcKire  the 
court  all  the  evidence  for  an  apportionment  of  his  claim  amon^  all  the  defendants. 
A  decree  was  ordered  against  each  defendant  for  his  proportionate  share  of  the 
plaintiff's  claim,  with  a  reservation  of  the  right  to  the  creditor  to  resort  for  satis- 
faction to  all  the  parties  responsible  to  him  to  the  full  extent  of  their  liabilities, 
respectively,  in  the  event  of  his  failing,  for  insolvency  or  other  cause,  to  procure 
satisfaction  from  any  of  the  parties  of  their  due  proportions  of  his  demand. 
The  court  said:  **  At  law  persons  claiming  under  voluntary  fraudulent  convey- 
ances cannot  require  a  creditor  to  proceed  against  them  severally  for  ratable 
Sroportions  of  their  debt.  He  might  proceed  against  them  severally  after  the 
eath  of  the  debtor  as  executors  de  son  tort  for  the  full  value  of  the  assets  of  the 
debtor  in  their  hands;  and  the  insolvency  of  one  would  not  excuse  any  other; 
and  so  it  should  be  in  equity,  if  an  attempt  to  equalize  the  burden  produced  any 
unreasonable  delay,  or  detriment  to  the  creditor.' 

In  Brice  v.  Myers,  6  Ohio,  121,  the  case  was  this:  The  defendant  conveyed  to  his 
four  sons  and  son-in-law  five  tracts  of  land,  one  to  each,  in  consideration  of  an  annuity 
of  $20.  The  conveyances  were  held  fraudulent  as  to  the  plaintiff,  a  creditor  of 
the  defendant,  and^t  was  ordered,  that  on  failure  of  the  debtor  to  pay  the 
amount  of  the  plaintiff's  judgment,  the  land  conveyed  to  the  other  defendants 
be  separately  valued,  that  such  part  of  each  tract  might  be  sold  as  should  appear 
necessary  to  satisfy  the  plaintiff's  cliam. 

In  Cornish  v.  Glarh,  L.  R,  14  Eq.  184;  8.  C,  8  Eng.  Rep.  696,  Clark  had  dis- 
tributed his  property  to  his  children  and  made  no  provision  to  pay  debts.  The 
conveyance  was  held  fraudulent  under  the  statute  13  Eliz.,  chap.  6.  The  plaintiff 
sued  for  himself  and  all  other  creditors  (the  debtor  having  died  dunng  the 
pendency  of  the  suit).  It  was  ordered  that  as  between  the  defendants  the  funeral 
and  administration  expenses  and  debts  of  the  intestate  (Clark)  be  borne  by  them 
in  proportion  to  the  amount  or  value  of  the  several  gifts  to  them  respectively,  but 
the  order  to  be  without  prejudice  to  the  right  of  th6  plaintiffs  to  enforce  the 
decree  against  all  or  any  of  defendants  and  against  all  or  any  part  of  the  estate 
of  the  intestate  as  they  may  be  advised.  The  question  of  coQtribution  of  the 
defendants  inter  sese  was  reserved  for  further  consideration. 
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As  between  George  Janvrin  and  the  defendants  the  conveyances  were  valid  and 
effectual.  The  title  to  the  several  tracts  passed  by  the  conveyances  from  him  to 
them  respectively.  They  did  not  take  the  conveyances  subject  to  the  payment  of 
his  debts.  They  did  not  agree  to  pay  his  debts  and  were  under  no  legal  obliga- 
tion to  pay  them.  If  he  had  paid  his  debts,  or  they  had  been  satisfied  out  of 
other  property  of  his,  he  would  have  had  no  claim  upon  the  defendants  or  the 
lands  conveyed  to  them  for  reimbursement.  A  gift  of  property  by  a  father  to 
his  child  is  not  in  itself  wrong.  A  conveyance  fraudulent  as  to  a  creditor  is  set 
aside  because  it  deprives  the  creditor  of  the  means  of  satisfying  his  debt.  When 
a  grantee  under  such  circumstances  pays  the  debt  to  save  his  land  from  sale,  it 
has  been  held  that  he  is  entitled  to  subrogation  as  against  the  grantor  Cole  v. 
Malcolm,  66  N.  Y.  868.  See,  also,  Sheldon  on  Sub.,  §§  46,  210,  218;  Bndgm  v. 
Cheeoer,  10  Mass.  450;  Crosby  v.  Tayhr,  15  Gray,  64  j  HarberVs  Case,  3  Rep.  11; 
Campbell  v.  Mesier^  4  Johns.  Ch.  884. 

Some  of  the  defendants  whose  conveyances  have  been  found  fraudulent  paid 
adequate  considerations  for  the  same.  This  fact  can  be  considered  when  the 
other  grantees  whose  conveyances  appear  to  have  been  fraudulent  are  made  parties 
to  this  suit,  and  when  the  question  what  proportion  of  Mrs.  Janvrin^s  judgment 
shall  be  borne  by  the  several  parties,  as  between  themselves,  is  presented  for  con- 
sideration. 

The  plaintiff  may  have  a  decree  canceling  the  fraudulent  conveyances  to  the 
defendants  and  for  a  sale  of  so  much  of  the  land  as  will  satisfy  the  claim  of  Mrs. 
Janvrin  with  interest,  cost  and  expenses  of  sale,  unless,  they  shall  pay  into  court 
for  her  use  the  amount  of  her  claim  with  interest  and  costs.  If  the  defendants 
do  that  they  may  have  an  amendment  making  the  execution  creditors  of  Albert, 
Albert's  children,  George,  Jr.,  and  Charles  W.,  and  Frank  J.  Brown  co-defendants, 
who  will  be  entitled  to  be  heard ;  and  if  the  fraudulent  character  of  their  con- 
veyances is  established,  a  decree  may  be  rendered  for  equitable  contribution  in 
favor  of  those  who  pay  Mrs.  Janvrin's  claim. 

Allbn,  J.,  did  not  sit ;  the  others  concurred. 

r  t 

The  foregoing  opinion  was  delivered  at  the  June  term,  1884.  The  case  was 
subsequently  amended  and  re-argued.  The  amendments  appear  in  the  opinion  of 
the  court  delivered  at  the  June  term,  1885,  by 

Smith,  J.  In  the  former  opinion  the  conveyance  of  the  Grove  street  property 
-was  held  valid  as  against  the  creditors  of  George  Janvrin,  because  the  conveyance 
-was  for  an  adequate  consideration  and  it  had  not  been  found  that  the  grantees 
had  any  knowledge  of  any  fraudulent  purpose  of  the  grantor.  The  plaintiff, 
upon  a  rehearing,  contended  that  the  conclusion  of  the  trial  court,  that  the  con- 
veyance was  in  fraud  of  the  rights  of  Jane  S.  Janvrin,  was  a  conclusion  of  fact 
and  not  of  law.     The  case  has  been  amended  and  the  fact  now  appears  that  the 

frantces  had  no  knowledge  of  the  fraudulent  purpose  of  their  father,  George 
anvrin.     The  conveyance  must,  therefore,  be  held  valid  as  against  the  creditors 
of  George  Janvrin. 

At  the  former  argimient  no  question  was  nmde  as  to  the  correctness  of  the 
finding  of  the  trial  court  that  the  conveyance  of  the  west  part  of  the  brick  block 
was  not  in  fraud  of  the  grantor's  creditors  nor  of  any  rights  of  the  plaintiff,  and 
it  was,  therefore,  assumed  in  the  former  opinion  that  the  conveyance  was  valid  as 
against  creditors.  A  rehearing  upon  this  part  of  the  case  was  also  asked  for 
upon  the  ground  that  the  facts  reported  did  not  justify  the  conclusion  of  the 
trial  court,  that  the  conveyance  was  not  In  fraud  of  the  claim  of  Jane  S.  Janvrin, 
but,  on  the  contrary,  did  show  thiat  it  was  in  fraud  of  her  claim.  By  an  amend- 
ment of  the  original  case  the  fact  now  appears  that  the  grantees  of  the  block, 
Susan  and  Caroline  D.  Janvrin,  had  no  knowledge  of  any  fraudulent  purpose  of 
the  grantor,  George  Janvrin,  in  the  conveyance  of  that  property  to  them ;  and 
further,  that  "  they  understood  it  was  done  in  accordance  with,  and  in  fulfillment 
of,  a  long  cherished  purpose  of  his  to  convey  the  block  to  them,  partly  in  pay- 
ment of  a  debt  due  to  them  and  partly  as  a  gift  for  their  benefit. "  It  is  now 
contended  by  the  plaintiff  that  the  conveyance  was  fraudulent  on  the  part  of 
George  Janvrin,  and  this  contention  is  based  upon  the  finding  in  the  original 
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case  that  "  after  April,  1874,  it  was  George  Janvrin's  purpose  and  he  sought  to 
prevent  the  establishment  of  any  claim  of  his  wife,  and  after  its  establishment 
in  1878,  he  used  every  means  in  his  power  to  prevent  its  collection,  and  in  making 
the  conveyances  bearing  date  subsequent  to  April,  1874,  the  depriving  of  his 
wife  of  any  power  to  collect  her  claim  entered  into  his  purpose,  .  .  .  ." 
The  deed  of  the  west  part  of  the  block  to  Susan  and  Caroline  D.  Janvrin  is 
dated  January  10,  1874,  but  was  not  delivered  until  the  spring  or  summer  of 
1875,  and  it  is  claimed  that  this  conveyance  should  be  treated  as  if  dated  at  the 
time  of  its  delivery.  But  we  interpret  the  finding  to  mean  the  literal  date  of  the 
deed.  The  other  construction  would  be  inconsistent  with  the  finding  that  the 
**  deed  was  on  good  consideration,  and  not  in  fraud  of  the  grantor's  creditors.'' 

It  appears  that  the  value  of  the  block  was  (9,000  at  the  time  of  the  conveyance, 
and  to  the  extent  of  about  $5,000  was  a  gift  from  George  Janvrin  to  his  daugh- 
ters, the  grantees.  The  plaintiff  claims  that  if  the  conveyance  Was  not  fraudulent 
as  to  the  whole  premises,  it  was  fraudulent  as  to  this  balance  of  $5,000.  The 
facts  appear  to  be  that  at  the  time  of  the  delivery  of  this  deed,  the  grantor  then 
owned  the  east  part  of  the  block,  worth  $4,200,  conveyed  to  Albert  Janvrin  and 
his  sons,  December  3,  1875,  twenty  acres  of  the  Spring  land,  conveyed  January 
23,  1877,  to  Mrs.  Curtis  for  $1,000,  and  the  rest  of  the  Spring  land  conveyed 
October  26,  1876,  to  Frank  J.  Brown,  property  much  more  than  sufficient  for  the 
payment  of  all  his  debts.  The  conveyance  of  the  west  part  of  the  brick  block, 
therefore,  was  not  fraudulent,  either  in  fact  or  in  law. 

The  result  reached  in  the  former  opinion  is  not  changed. 

Case  discharged. 

Allen,  J.,  <&d  not  sit;  the  others  concurred. 


SUPBEME  COURT  OF  TERMONT. 


RoTca/t).  Malonet. 
January,  1885. 

LiBIL  —  PlBADIXO  —  JuSTinCATION. 

In  an  action  for  libel,  it  is  not  suflScient  for  the  defendant  to  Instify  the  rerr  words  as 

Sublished ;  but  he  munt  justify  them  in  the  sense  alleged  in  the  declaration  under  innuen- 
oes,  when  the  innuendoes  niirlj  explain  them ;  thus,  the  plaintiff  was  chief  judge  of 
the  supreme  court;  the  publication  contained  the  following:  ^^JJehas  received pretenU 
and  fav  ore  from  leading  liiiganU"  the  innuendo  or  explanation  given  to  these  words  in 
the  declaration  was,  "  meaning  thereby  that  the  plaintiff  was  guilty  of  bribenr  in  his  said 
office,"  etc.  The  plea  justiiied  the  words  as  true,  but  did  not  justify  them  in  the  sense 
charged  by  the  innuendo. 

Bud^  that  the  plea  was  defective ;  that  the  words,  aided  by  the  facta  alleged  in  the  plea, 
were  susceptible  of  the  meaning  given  to  them  in  the  innuendo,  and  that  it  was  for  the 
jury  to  say  whetherlhey  were  used  in  that  sense  or  not.  Nor  does  the  concluding  allega- 
tion in  the  plea,  that  the  defendant  *Mid  publish  the  said  words  of  and  concerning  Uie 
plaintiff  ae  in  said  first  count,"  etc.,  amount  to  a  justification  of  the  words  in  the  sense 
imputed  to  them  in  the  innuendo,  because  if  the  defendant  intended  to  charge  the  plaintiff 
with  bribery  and  wished  to  justify,  the  justficati6n  should  be  in  clear  and  unequivo- 
cal terms. 

LibeL  Heard  on  demurrer  to  the  defendant's  plea,  September  term,  1884, 
Redfibld,  J.,  presiding.  Judgment,  that  the  plea  to  the  first  count  in  the  dec- 
laration (wherein  bribery  is  averred)  is  suficient,  that  the  plea  to  the  second 
count  is  insufficient  and  demurrer  overruled. 

The  declaration  alleged  in  part  that  the  defendant  published  a  malicious  libel 
of  and  concerning  the  plaintiff  '*  and  of  and  concerning  his  ofilcial  conduct  in 
said  office  of  chief  judge  of  the  supreme  court  of  Vermont,  that  is  to  say :  *  He ' 
(meaning  the  plaintiff)  'has  received  presents  and  favors  from  leading  litigants' 
(meaning  thereby  that  the  plaintiff  was  guilty  of  bribery  in  his  said  office  of 
chief  judge  by  receiving  valuables  from  parties  having  causes  for  determination 
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in  the  coart  over  which  the  plaintiff  then  presided,  with  a  view  to  influence  the 
decision  of  the  plaintiff  in  said  causes)/'  The  plea  is  sufficiently  stated  in  the 
opinion  of  the  court.'' 

Cro«8  dt  Sta^ty  for  plaintiff.  WiUan  dk  HaU,  H.  C,  Adams,  Farringion  db  Post^ 
and  A.  G.  Safford^  for  defendant. 

Taft,  J.  The  question  presented  in  this  case  arises  upon  demurrer  to  the  plea 
of  the  defendant  Malonev.  It  Is  alleged  in  the  declaration  that  the  defenoant 
published  of  the  plaintiff,  chief  judge  of  the  supreme  court  of  this  State,  that 
he  received  presents  and  favors  from  leading  litigants,  with  the  innuendo,  **  mean- 
ing thereby  that  the  plaintiff  was  guilty  of  bribery  in  his  said  office  of  chief 
judge  by  receiving  valuables  from  parties  having  causes  for  determination  in  the 
court  over  which  the  plaintiff  then  presided,  with  a  view  to  influence  the  de- 
cision of  the  plaintiff  in  said  causes."  The  plea  justifies  the. words  as  true,  and 
sets  forth  with  sufficient  certainty  the  time,  place,  and  the  persons  from  whom 
the  plaintiff  is  claimed  to  have  received  presents  and  favors,  and  the  suits  in 
which  said  persons  were  parties  litigant.  The  plaintiff  contends  that  the  plea 
does  not  answer  the  innuendo ;  that  it  is  silent  upon  the  question  of  whether  the 
defendant  meant  by  the  words  used  to  impute  bribery  to  the  plaintiff;  and  in- 
sists that  the  plea  should  have  justified  the  words  in  the  sense  charged  by  the 
innuendo ;  and  that  in  this  respect  it  is  defective.  The  rule  upon  this  subject  is 
stated  by  Peck,  J.,  in  Nott  v.  Stoddard^  88  Vt.  25,  viz. :  **  Where  the  words 
are  ambiguous,  it  is  competent  for  the  plaintiff  thus  (by  innuendo)  to  allege 
the  meaning  of  defendant  in  the  language  which  he  used,  and  it  is  for  the  jury 
to  find  the  sense  in  which  the  words  were  spoken.  In  such  case  it  is  not  suffi- 
cient for  the  defendant  to  justify  the  very  words;  he  must  justify  them  in  the 
sense  alleged  in  the  declaration.*'  The  case  of  Ames  v.  Hazard^  8  R.  I.  143,  holds 
the  same  doctrine,  the  court  saying:  **  While  a  defendant  is  not  bound  to  justify 
any  forced  construction,  made  by  way  of  innuendo  upon  the  language  of  the 
publication,  he  is  bound  to  more  than  a  literal  justification ;  he  must  justify  the 
substance  of  the  publication,  its  character,  and  its  imputations;  and  he  must 
justify  in  the  sense  in  which  the  innuendoes  explain  it,  if  they  explain  it  fairly." 

If  the  words  used  by  the  defendant  are  susceptible  of  the  meaning  contended 
for  by  the  plaintiff,  it  is  clear  to  us  that  the  plea  is  insufficient ;  for,  if  the  plain- 
tiff should  traverse  the  plea,  and  the  jury  should  find  that  he  did  receive  some 
present  or  favor,  the  defendant  would  be  entitled  to  a  verdict,  even  if  it  appeared 
that  such  present  or  favor  was  not  in  connection  with  any  suit  or  liti^tion,  and 
made  or  granted  without  reference  to  the  decision  in  any  cause ;  so  that  to  hold 
such  a  plea  good  would  enable  the  defendant,  by  the  form  of  his  plea,  to  defeat 
the  plaintiff's  action,  although  the  jury  might  find  that  he  charged  the  plaintiff 
with  bribery  when  he  knew  ne  was  innocent. .  Are  the  words  used  in  the  publi- 
cation susceptible  of  the  meaning  given  them  in  the  innuendo?  It  is  stated  in 
the  declaration  that  the  plaintiff  was  chief  judge  of  the  supreme  court  of  the 
State ;  and  that  the  defendant  published  of  and  concerning  him  and  his  official 
conduct  as  such  judge  the  words:  **  He  has  received  presents  and  favors  from 
leading  litigants."  In  disposing  of  this  question,  the  rules  of  pleading  require  us 
to  consider  in  connection  with  the  facts  stated  in  the  declaration,  all  those  alleged 
in  the  plea;  as  it  is  a  rule,  that  a  defect  in  pleading  is  aided,  if  the  pleading  is 
answered  in  such  a  manner  that  an  omission  or  informality  is  expressly  or  im- 
pliedly supplied,  or  rendered  formal  or  intelligible.  1  Chit.  PI.  671 ;  Hoyt  v. 
Smithy  32  Vt.  304,  and  cases  cited.  Recurring  to  the  plea,  it  is  therein  stated 
that  the  plaintiff  was  one  of  the  judges  of  the  supreme  court  from  May,  1874,  to 
May,  1884;  was  chief  judge  from  May,  1882  to  May,  1884.  and  by  virtue  of  the 
office  was  the  presiding  judge  of  the  county  court  in  Faanklin  county,  and  a 
chancellor;  that  he  sat  with  thQ  other  judges  of  the  county  court,  heard  and  de- 
termined causes,  and  transacted  other  business  as  such  judge;  acted  in  causes  as 
chancellor,  and  transacted  the  business  of  the  court  of  chancery  for  Franklin 
county.  The  plea  further  sets  forth,  that  during  the  time  the  plaintiff  was  such 
judge  certain  suits  were  pending  before  said  court,  involving  important  issues, 
and  setting  forth  in  detail  the  parties  to  the  suits;  that  in  said  suits  the  plaintiff 
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was  the  presiding  judge  or  chancellor,  in  chancery  causes,  and  made  rulings,  de- 
cisions and  decrees ;  that  he  presided  at  jury  trials,  and  made  decisions  as  presid- 
ing iudge,  and  setting  forth  the  presents  and  favors  claimed  to  have  been  received 
,  by  the  plain ti£E;  and  we  think  it  fairly  inferable  from  the  language  of  the  plea 
,  that  the  presents  and  favors  were  given  and  granted  before  the  causes  were  de- 
termined, as  the  words  of  the  plea  are  that  the  plaintiff  *  *  did  receive  valuable 
presents  and  favors  from  parties  having  causes  for  determination  in  the  court  over 
4  which  the  plaintiff  then  presided;  ^*  —  the  obvious  meaning  is  from  parties  then 
having  causes,  not  from  those  who  had  had  causes  lon^  l>efore.  In  fact,  the  times 
alleged  in  the  plea  show  that  the  alleged  presents  and  favors  were  received  dur- 
ing the  pendency  of  the  suits  set  forth  in  the  plea.  The  pleadings,  therefore, 
disclose  that  the  presents  and  favors  were  received  from  litigants  in  causes  pending 
before  the  plaintiff,  or  in  courts  over  which  he  presided — causes  in  which  he  made 
rulings,  decisions  and  orders,  and  while  issues  were  pending  before  him.  We  think 
it  not  far  fetched  to  say  that  the  defendant  might  have  meant  that  the  plaintiff 
was  influenced  in  his  acts  as  jud^e  by  the  presents  and  favors,  and  that  he  chose 
apt  words  to  express  that  meamng.  The  words  stated  in  the  declaration,  aided 
by  the  facts  alleged  in  the  plea,  are  capable  of  the  meaning  ascribed  to  them  in 
the  innuendo.  They  may  not  have  been  so  used,  may  not  have  been  so  under- 
stood, yet  they  were  susceptible  of  that  meaning;  and  it  is  for  the  jury  to  say 
whether  the  defendant  did  use  them  in  that  sense  or  not.  In  Bomman  v.  Boyer, 
8  Binney,  515,  Tilqhman,  0.  J.,  says:  **  Where  words  will  bear  several  meanings 
the  plaintiff  has  a  riffht  to  aver  by  an  innuendo  the  meaning  with  which  he  con- 
ceives they  were  spoken,  and  it  is  for  the  jury  to  decide  whether  he  is  right. '' 

It  is  argued  in  support  of  the  plea  that  the  concluding  allegation,  that  the  de- 
fendant '*  did  publish  the  said  words  of  and  concerning  the  said  plaintiff  <m  in 
said  first  count  of  said  declaration  mentioned,**  etc.,  amounts  to  a  justification  of 
the  words  in  the  sense  imputed  to  them  in  the  innuendo.  This  depends  upon  the 
construction  to  be  placed  upon  the  words.  The  defendant  says  that  he  did  pub- 
lish the  words  as  mentioned  in  the  first  count ;  but  does  it  refer  to  any  {hing 
save  the  publication  ?  does  it  mean  that  he  did  publish  the  words,  and  that  he 
meant  thereby  to  charge  the  plaintiff  with  bribery  ?  The  latter  construction,  we 
think,  would  be  a  strained  or  forced  one.  The  defendant  does  not  expressly  state 
that  he  spoke  the  words  with  the  meaning  alleged;  and  the  effect  of  the  pleading 
is  to  leave  it  in  doubt  whether  he  meant  that  he  spoke  the  words  with  the  mean- 
ing or  without  it.  It  is  incumbent  upon  the  pleaaer,  in  stating  the  sround  of  his 
action  or  defense,  to  explain  hims^XtjuUy  and  dearly.  Gould *s  PI.,  chap.  8,  %  169. 
It  is  a  maxim  in  pleadine  that  every  thing  shall  be  taken  most  strongly  against  the 
pleader.  Took  v.  Glasco^^  1  Saund.  259,  n.  8.  A  pleader  must  say  what  he  means, 
and  the  court  will  not  search  out  a  meaning  for  him.  1  Chit.  PI.  261,  n.  c  The 
language  of  the  plea  is  not  susceplible  of  the  meaning  contended  for  by  the  de- 
fendant It  relates  to  the  words  used  rather  than  the  meaning  of  the  defendant 
when  using  them.  It  is  peculiarly  within  his  knowledge  whether  he  meant  to 
charge  the  plaintiff  with  briberv.  If  he  did,  and  he  wishes  to  justify,  good  plead- 
ing requires  him  to  say  so,  in  clear  terms,  not  equivocally.  A  plea  should  be  cer- 
tam.  Com.  Dig.  Pleader,  E,  5.  This  one  is  not  so  in  the  respect  mentioned 
The  court  below  should  have  held  the  demurrer  well  taken. 
Judgment  reversed  and  cause  remanded. 

Powers,  J.,  did  not  sit,  having  ruled  upon  the  same  question  in  the  case  of 
State  V.  Moloney. 


NiLSs  «.  Howe. 

Febraary,  1885. 

TaisPASS  —  Local  Teaksxtort  Action  —  Jurisdiction  —  Motion  to  Dmnss. 

Trespass  on  the  freehold  will  not  lie  in  this  State  for  a  trespass  committed  on  lands  Id 
Massachusetts. 

Objection  to  the  jurisdiction  may  be  raised  at  any  stage  of  the  proceedings  by  motion 
to  dismiss.* 

i"See90N7yr626! 
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Trespass  on  the  freehold.  Heard  on,  motion  to  dismiss,  Dec.  term,  1884. 
Walkek,  J.,  presiding.  Motion  granted.  The  docket  entries  show  that  the  suit  • 
was  entered  in  court  at  the  December  term,  1883,  and  that  the  motion  to  dismiss 
was  made  at  the  December  term,  1884.  It  appeared  by  the  writ  that  both  the 
plaintiff  ,and  defendant  resided  in  the  county  of  Bennington.  The  declaration 
averred  that,  **said  J.  B.  Howe  .  .  .  at  Monroe,  in  the  county  of  Franklin 
and  Commonwealth  of  Massachusetts,  broke  and  entered  the  close  of  the  said 
Joseph  Niles,  situated,  Ijing,  and  being  in  Moni'oe  aforesaid,  and  with  cattle, 
to-wit :  ten  oxen  and  cows  and  other  young  cattle  eat  up  and  depastured  the 
grass,"  etc.,  .  .  .  ''by  means  whereof  the  said  Joseph  Niles  .'  .  .  was  de- 
prived of  the  benefit,  profit  and  occupation  of  said  close,  to-wit :  at  Monroe  afore- 
said." The  defendant  moved  that  the  suit  be  dismissed  on  the  ground  that  the 
trespasses  mentioned  in  the  declaration  were  committed  in  Massachusetts,  and 
therefore  not  within  the  jurisdiction  of  the  court. 

BaUMder  d  Bates^  for  plaintiff.     0,  E.  BuiUrfidd^  for  defendant. 

PowBBS,  J.  This  action  was  brought  to  the  county  court,  is  between  residents 
of  Vermont,  and  is  for  a  trespass  on  lands  in  Massachusetts.  Section  899,  R.  L. , 
declares  that  actions  in  the  county  court  of  ejectment  and  trespass  on  the  free- 
hold shall  be  brought  in  the  county  in  which  the  lands  lie.  It  is  argued  that  this 
section  refers  to  lands  lying  in  this  State ;  and  further,  that  the  distinction  exist- 
ing at  common  law  between  local  and  transitory  actions  rested  upon  reasons  no 
longer  existing,  and  should  therefore  no  longer  be  observed. 

Our  statute  leaves  the  venue  in  actions  of  trespass  quart  dainmm  as  it  was  at 
common  law.  At  common  law  venue  was  transitory  when  the  cause  of  action 
might  have  happened  in  any  county;  it  was  local  when  it  could  happen  in  one 
county  only.  An  assault  ecnM  happen  in  any  place.  The  entry  upon  land  could 
only  happen  where  the  land  lay.  The  place  of  trial  in  the  latter  case,  therefore, 
was  fixed  by  the  verv  nature  of  the  injury  complained  of. 

In  DouUon  v.  JfatthetoSj  4  T.  R.  508,  which  was  trespass  for  entering  the  plain- 
tiff^s  house  in  Canada,  Lord  Kbnton  nonsuited  the  plaintiff  on  this  count,  because 
the  action  was  local;  and  Buller,  J.,  said:  *'  It  is  now  too  late  for  us  to  inquire 
whether  it  was  wise  and  politic  to  make  a  distinction  between  transitory  and  local 
actions ;  it  is  sufficient  for  the  courts  that  the  law  has  settled  the  distinction,  and 
the  action  of  trespass  quare  elausum  frtgit  is  local."  In  Rqfasl  v.  VereUt^  2  Bl.  W. 
1055,  DbQrby,  Ch.  J.,  s^d  that  as  to  rights  of  real  property  the  jurisdiction  was 
local.  In  Shelling  v.  Farmer^  1  8tr.  646,  the  plaintiff,  inter  alia,  declaring  for  a 
seizure  of  a  house  in  the  East  Indies,  Eyrb,  Ch.  J.,  refused  to  let  in  evidence  re- 
specting the  seizure  of  the  house,  inasmuch  as  such  cause  of  action  was  local.  In 
MeKenna  v.  Fiitky  1  How.  241,  the  action  was  brought  in  the  District  of  Colum- 
bia. One  count  went  for  breaking  and  entering  a  storehouse  in  Maryland.  The 
supreme  court  said  the  evidence  offered  in  support  of  the  count  for  breaking  and 
entering  was  not  competent;  '*  because  the  venue  is  local,  and  cannot  be  changed 
to  any  other  county  than  where  the  trespass  to  the  realty  was  done,  and  never 
can  be  carried  out  of  the  sovereignty  in  which  the  land  is."  See,  also,  Murd  v. 
MUler,  1  Hilton,  540;  2  Waterman  Tres.,  §  985,  note. 

If  it  was  too  late  in  Lord  Kkntoit's  time  to  inquire  into  the  wisdom  of  the  dis- 
tinction between  local  and  transitory  venue,  the  lapse  of  near  a  century  has  made 
the  inquiry  no  more  opportune;  especially  since  the  courts  have  been  meantime 
rooting  the  doctrine  deeper  and  deeper  in  the  law  by  a  uniform  course  of  decision. 

The  venue  in  case  of  crimes  is  local  It  would  hardly  be  claimed  that  oiur 
courts  had  jurisdiction  over  a  crime  committed  in  another  State.  And  yet  the 
same  reason  that  supports  the  doctrine  of  local  venue  applies  equally  to  crimes 
and  real  actions.  Mod  v.  Johnaon^  6  East,  508.  We  hold,  therefore,  that  at  com- 
mon law  and  under  our  statute  the  court  below  had  no  jurisdiction  of  the  cause 
of  action  declared  upon. 

Under  our  practice  an  objection  to  the  jurisdiction  of  the  court  over  the  sub- 
ject-matter may  be  raised  at  any  stage  of  the  proceedings,  by  motion  to  dismiss. 
In  the  case  cited  by  the  defendant  m  21  Vt.  the  objection  made  did  not  affect  the 
jurisdiction  of  the  court 

Judgment  affirmed* 
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Makdamus  —  To  CoMPBL  Glbsk  to  Furnish  Gopiss  of  Rbcord  —  Statuts  or  LiMiTAnom. 

A  writ  of  mandamus  is  the  proper  process  to  compel  the  clerk  of  a  mnnioipal  oonrt  to 
furnish  certified  copies  of  its  records. 

There  is  do  statute  of  limitations  that  bars  the  right  to  prefer  a  petition  for  a  writ  ot 
mandamui. 
Continuance  —  When  Opbbatbs  as  Discontinuanci  —  Rbooonieanob — Whw*  void. 

The  clerk  of  a  municipal  court,  m  the  abseooe.of  the  judge^  cootinued  a  case  three 
weeks  and  five  days,  when  he  was  empowered  bj  statute  to  continue  it  only  tkres  VMsks. 
Heldy  that  the  continuance  operated  a  discontinuance;  and  that  a  subsequent  oontinuanee 
by  the  judge  did  not  have  the  effect  to  revive  the  case;  it  being  a  criminal  cause,  the 
court  had  no  authority  to  issue  a  new  warrant  commanding  the  respondent  to  be  arrested 
to  answer  to  the  old  complaint;  and  the  recognizance  required  by  the  court  and  entered 
into  by  the  defendant  aud  his  surety,  was  Toia;  as  there  was  no  legal  cause  in  court. 
Practicb  —  Clbrk  Repusixo  to  Furnish  Copies  op  Record. 

An  action  of  debt  on  a  recognizance  was  pending  on  appeal  in  the  county  court  The 
clerk  of  the  court  from  which  the  appeal  was  taken  refused  to  furnish  copies  of  the 
records,  which  were  necessary  for  a  defense,  until  after  the  appeal  case  was  tried  and  the 
defendant  bad  brought  a  petition  for  a  writ  of  mandamus  to  compel  the  production  of 
the  records.  In  this  condition  the  court  heard  the  exceptions  and  rendered  judgment,  as 
if  the  matetrs  in  the  records  had  been  properly  pleaded. 

Action  of  debt  on  a  recognizance.  Heard  on  demurrer,  December  term,  1882. 
Vbazey,  J.,  presiding.     Demurrer  ovenniled,  and  judgment  for  the  plamtifl. 

The  petition  for  a  writ  of  certiorari,  mandavim^  etc.,  was  dated  January 
28,  1884.  The  other  facts  as  to  this  petition  are  sufficiently  stated  in  the  opin- 
ion. The  declaration  in  the  original  action  averred  that  the  State's  attorney 
made  complaint  against  the  defendant  Meagher  for  the  illegal  sale  of  intoxicating 
liquor.  The  writ  was  dated  November  20,  1882;  and  the  defendant  was  notified 
to  appear  before  the  municipal  court  of  the  village  of  Bennington.  It  appeared  that 
the  complaint  and  warrant  against  the  defendant  Meagher  were  dated  April  11, 
1882;  that  he  was  arrested  June  29,  1882,  on  the  wairant  issued  by  said  court; 
that  the  judge  of  the  said  municipal  couit  being  absent,  the  clerk  of  the  court 
continued  the  cause  to  the  25th  day  of  July,  1882;  that  on  the  20th  day  of  July 
the  judge  of  said  court  continued  said  cause  to  the  said  25th  day  of  July;  that 
on  July  25th  the  court  continued  the  cause  to  the  16th  day  of  August,  1882; 
that  when  defendant  Meagher  was  arrested  June  29th  be  entered  into  a  recogniz- 
ance, with  M.  E.  Burgess  as  surety,  in  the  sum  of  $500  for  his  appearance  at  coujt 
on  July  25th ;  and  that  this  recognizance  was  forfeited  by  the  court  on  August 
15th  for  want  of  said  Aleagher's  appearance  in  court. 

It  further  appeared  that  on  November  15,  1882,  said  court  issued  a  new  war- 
rant for  the  arrest  of  said  Meagher,  *'  to  answer  to  a  complaint  presented  against 
him  by  the  State's  attorney,  and  filed  in  said  court  on  the  1 1th  day  of  April,  A. 
D.  1882."  Meagher  was  aiTcsted  and  brought  into  court.  He  moved  to  dismiss, 
on  the  ground  that  the  cause  was  continued  by  the  clerk  from  the  29th  of 
June  to  the  25th  day  of  July.  The  motion  was  overruled ;  the  cause  was  contin- 
ued to  the  17th  day  of  November,  1882,  and  Meagher  and  Jobn  Healey  recognized 
in  the  sum  of  $500.  On  the  failure  of  said  Meagher  to  appear  on  the  17th,  the 
bond  was  forfeited,  and  this  recognizance  was  the  basis  of  this  suit. 

Batehdder  d;  Boies  and  W.  B.  8?iddon,  for  defendant.  J,  E,  Fenn^  State's  attor- 
ney, for  State. 

RoTCE,  0.  J.  This  IS  a  petition  addressed  to  the  supreme  court  praying  that 
a  writ  of  certiorari,  mandamns,  or  other  appropriate  writ  may  issue,  directed  to 
the  municipal  court  of  Bennington,  commanding  that  court  to  certify  to  the 
supreme  court  the  files,  proceedings,  minutes,  records  and  pur}>orted  records  of 
that  court,  m  the  cause  in  which  the  said  Meagher  was  prosecuted  before  said  court 
on  the  complaint  of  the  State's  attorney,  and  the  said  Healey  became  recognized 
with  Meagher  for  his  appearance  in  court,  in  order  that  they  may  be  inspe^d  in 
the  suit  now  pending  in  this  court,  brought  upon  said  recognizance. 

The  State's  attorney  moved  to  dismiss  the  petition  for  the  reason  that  it  was 
not  brought  within  one  year  from  the  rendition  of  the  judgment  rendered  in  the 
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county  court  in  the  case  of  State  v.  Meagher,  If  the  writ  of  eertioran  were  the 
only  one  that  could  issue  to  compel  the  certifying  of  the  records  referred  to,  it 
is  doubtful  whether  this  petition  was  seasonably  brought;  as  R.  L.,  §  1401,  re- 
quires that  petitions  for  eertiorctri  shall  be  commenced  and  served  within  one  year 
after  the  rendition  of  the  judgments  to  reverse  which  they  are  brought;  but  we 
do  not  deem  it  necessary  to  decide  that  question.  The  petition,  it  will  be  noticed, 
is  in  the  alternative,  praying  for  the  one  writ  or  the  other,  or  for  such  writ  as 
the  court  may  deem  appropriate  to  secure  the  desired  result. 

Section  18  of  No.  208  of  the  Acts  of  1880,  establishing  the  municipal  court  in 
and  for  the  village  of  Bennington,  provides  that  the  clerk  of  that  court  shall  fur- 
nish to  any  person,  on  demand  and  tender  of  legal  fees,  certified  copies  of  any  of 
the  records,  proceedings,  or  minutes  of  said  court,  under  the  seal  thereof.  The 
act  is  mandatory,  and  the  duty  of  the  clerk  is  clearly  defined.  It  is  alleged  in 
the  petition,  and  not  denied,  that  the  legal  fees  for  the  copies  desired  were  ten- 
dered to  the  clerk,  and  that  he  refused  to  furnish  them.  The  proper  process  for 
compelling  the  furnishing  of  such  copies,  we  think,  is  a  writ  of  mandarmis.  The 
duty  of  the  clerk  to  furnish  them  is  ministerial,  and  where  it  is  by  statute  made 
the  duty  of  an  officer  to  perform  a  duty  that  is  purely  ministerial,  the  writ  of 
mandamus  will  issue  to  compel  its  performance.  High  Ex.  Rem.,  §§  240,  241,  242, 
248.  There  being  no  statute  of  limitations  which  bars  the  right  to  prefer  a  pe- 
tition for  such  a  writ,  the  motion  to  dismiss  is  overruled. 

The  writ  is  a  discretionary  one.  Here,  the  procuring  of  the  records  for  the  in- 
epection  and  consideration  of  the  court  was  indispensably  necessary  to  the 
defense  of  the  suit  State  v.  Meagher;  henfce  the  discretion  of  the  court 
should  be  exercised  in  favor  of  its  issuance ;  and  if  there  was  any  apparent  ne- 
cessity for  making  an  order  that  such  writ  should  issue,  we  should  make  it.  But 
the  records  of  the  municipal  court  have  all  been  produced  since  the  trial  in  the 
county  court,  and  arc  now  here  for  our  inspection ;  and  we  think  it  is  for  the  in- 
terest of  the  parties  that  we  should  now  render  such  judgment,  upon  the  excep-  < 
tions  and  copies  of  record  that  are  now  before  us,  in  the  case  of  State  v.  Meagher^ 
as  the  county  court  should  render  if  the  matters  contained  in  those  records  were 
properly  pleaded  as  a  defense. 

It  is  claimed  that  the  recognizance  which  was  entered  into  by  Meagher  and 
Healey  was  not  legal  and  enforceable,  because  it  appears  by  the  copies  of  record 
that  there  was  no  such  prosecution  pending  at  the  time  it  was  entered  into  as 
justified  the  municipal  judge  in  requiring  or  taking  it.  It  appears  that  the  com- 
plaint upon  which  Meagher  was  arrested  and  to  answer  which  he  and  Healey 
became  recognized  for  his  appearance,  was  presented  by  the  State's  attorney  to 
the  municipal  judge  on  the  11th  day  of  April,  1882,  and  said  judge  on  the  same 
day  issued  a  warrant  upon  the  same,  on  which  Meagher  was  arrested  on  the  29th 
day  of  June,  1882,  at  which  time^  the  judge  being  absent,  the  cause  was  continued 
by  the  clerk  of  said  court  until  the  25th  day  of  July,  1882,  a  period  of  three 
weeks  and  five  days.  The  power  of  the  clerk  to  continue  causes  on  account  of 
the  absence  of  the  judge  is  conferred  by  the  fifteenth  section  of  the  act  creating 
the  court;  and  it  is  expressly  stated  in  that  section  that  he  shall  continue  the  same 
for  a  period  not  exceeding  three  weeks.  The  continuance  by  him  for  a  longer 
period,  therefore,  operated  as  a  discontinuance  of  the  cause  and  the  continuances 
entered  by  the  Judge  after  the  one  entered  by  the  clerk  on  the  29th  of  June  did 
not  have  the  effect  of  reviving  or  keeping  it  in  life. 

There  is  nothing  in  the  record  tending  to  show  that  Meagher  waived  his  right 
to  claim  that  the  proceeding  was  discontinued ;  but  on  the  contrary,  it  appears 
that  upon  all  occasions  when  he  had  opportunity  he  insisted  that  there  were  no 
legal  proceedings  pending  that  he  was  under  obligation  to  answer  to. 

It  would  seem  that  the  idea  of  holding  him  responsible  on  account  of  what 
transpired  before  the  15th  of  November,  1882,  was  abandoned,  for  on  that  day 
a  new  warrant  was  issued  by  the  municipal  judge,  commanding  his  arrest  to  answer 
to  the  complaint  that  was  exhibited  on  the  11th  day  of  April,  to  answer  to 
which  he  had  once  before  been  arrested,  and  the  whole  proceedbig,  as  we  have 
seen,  discontinued.  It  was  while  Meagher  was  under  arrest  on  this  last  warrant 
that  the  recognizance  of  Meagher  and  Healey  was  entered  into ;  and  the  question 
Vol.  L— 65 
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is  presented  as  to  the  right  of  the  judge  to  attach  a  second  warrant  to  that  com- 
plaint and  cause  the  arrest  of  Meagher.  If  he  had  no  such  right,  the  arrest  was 
unlawful,  and  he  had  no  such  jurisdiction  over  the  party  as  justified  him  in 
requiring  a  recognizance  to  be  entered  into;  and  if  one  was  entered  into,  it  was 
voidable,  if  not  void. 

While  a  discontinuance  of  a  cause  is  not,  in  general,  a  bar  to  a  new  suit  or 
prosecution  for  the  same  matter,  it  is  not  allowable  to  use  the  proceeding  which 
has  been  discontinued,  or  any  part  thereof,  upon  which  to  predicate  such  new 
suit  or  prosecution.  The  lep^  efEect  of  a  discontinuance  is  to  bar  the  party  from 
the  use  of  such  proceedinff  in  the  subsequent  attempt  to  enforce  the  same  claim 
or  right  In  Bryant  v.  Pember^  43  Vt.  599,  it  was  said,  that  where  a  justice  of 
the  peace  had  continued  a  suit  for  more  than  thirty  days,  it  was  continued  out  of 
court ;  that  the  defendant  was  absolved  from  all  obligation  to  appear  further  in 
the  cause ;  and  that  any  judgment  thereafter  rendered  in  it  would  have  been  of 
no  force  or  validity;  and  in  Craviford  v.  Chen&y^  12  Vt.  667,  that  where  a  suit 
had  been  so  discontinued,  no  after  proceedings  could  legally  be  had. 

The  cause  in  which  the  judgment  was  rendered  by  the  municipal  judge  was  the 
cause  which  had  been  discontinued;  the  complaint  eidiibitea  on  the  11th  of 
April  constituted  the  cause,  and  the  warrant  issued  on  the  15th  of  November 
was  the  process  used  to  compel  Meagher  to  again  to  appear  to  answer  to  it.  In 
our  judgment  the  municipal  judge  exceeded  his  power  in  requiring  Meagher  to 
again  appear  to  answer  to  said  complaint;  and  when  he  was  arrested  and  brought 
before  the  court  there  was  no  lesal  cause  pending  that  he  was  under  obligation 
to  answer  to.  The  judge,  therefore,  had  no  right  to  require  that  he  should  give 
bail  for  his  subsequent  appearance,  and  the  recognizance  entered  into  by  Meagher 
and  Healey  for  that  purpose  was  void. 

The  judgment  of  county  court  is  reversed,  and  judgment  rendered  for  the 
defendants. 


Whitcomb  V,  Whittbmore. 

February,  1885. 

HoBTOAGB  —  Privity  of  Contbact  —  Sitbeoqation. 

A.  sold  his  farm  incumbered  with  three  mortgageato  6.,  and  B.  ignorant  of  the  first  two 
assumed  the  third.  Then  G.  and  D.  Tirtually  exchanged  farms ;  that  is,  under  an  agree- 
ment with  the  three,  B.  deeded  to  C,  and  C.  deeded  his  own  farm  to  D.,  and  D.  executed  a 
mortffase  back  to  secure  the  payment  of  said  third  mortgage.  Tho  orator  owning  fore- 
closed the  first  two  mortgages;  and  while  the  foreclosure  proceedings  were  pending,  be- 
fore his  title  became  absolute,  purchased  said  third  mortgage.  A  bUl  naring  been  brought 
to  foreclose  against  D. 

Jleld,  that  D.'s  promise,  though  not  in  terms  to  anr  one,  was,  in  legal  intendment,  to  the 
orator,  inuring  to  his  benefit ;  and  that  he  was  entitled  to  a  decree. 

Bill  to  foreclose  a  mortage.  Heard  on  bill,  answer,  replication,  and  a  master's 
report,  Dec.  term,  1884.     Foreclosure  decreed. 

The  following  facts  appeared:  On  May  2,  1876,  one  Goodyear  conveyed  to 
Sarah  A.  Farris,  wife  of  Carlos  Farris,  a  certain  farm  in  Ripton,  upon  which  were 
two  mortgages.  On  the  same  day  the  said  Carlos  and  his  wife  executed  a  third 
mortgage  on  the  farm  to  Elias  H.  Matteson,  to  secure  two  promissory  notes  given 
to  him  by  the  said  wife.  On  the  80th  of  the  same  May  the  said  Carlos  and  Sarah 
A.  Farris  deeded  the  farm  to  H.  E.,  Wm.,  E.  M.,  and  J.  M.  81ade,  and  Jane  8. 
Pride,  with  covenants  of  warranty  against  incumbrances,  except  the  last-named 
mortgage  to  said  Matteson.  At  this  time  the  orator.  Bean,  was  the  owner  of  a 
farm  in  said  Ripton,  and  wished  to  exchange  it  for  the  Farris  farm ;  and  the 
defendant  Whittcmore  desired  to  purchase  the  Bean  farm.  With  a  view  of  effect^ 
*ing  such  trades  they  conferred  witn  the  Blades  and  Pride,  all  the  parties  acting  on 
the  supposition  that  the  Farris  farm  was  incumbered  only  by  the  Matteson  mort- 
gage. It  was  finally  a^eed  by  the  three  parties,  that  the  said  Blades  and  Pride 
should  deed  the  Farris  farm  to  Bean ;  tnat  Bean  should  deed  his  own  farm  to 
Whittemore ;  that  Whittemore  should  execute  a  mortgage  back  on  the  Bean  farm 
to  insure  the  payment  of  the  Matteson  mortgage.    In  accordance  with  this  agree- 
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ment,  in  the  fall  of  1876  the  several  deeds  were  executed.  The  conditions  of  the^ 
Whittemore  mortgage  were  as  follows: 

**  The  conditions  of  this  deed  are  such  that  if  I,  the  said  William  Whittemore, 
or  my  heirs,  executors,  or  administrators  shall  well  and  truly  pay  or  cause  to  be 
.  paid  two  certain  notes  in  writing,  bearing  date  May  the  2d,  1876,  and  made  pay- 
able to  Elias  H.  Matteson  or  bearer,  one  for  $100  to  be  paid  on  or  before  the  Ist  day 
of  April,  1877,  and  the  other  for  $64  to  be  paid  on  or  before  the  Ist  day  of  April, 
1878,  with  interest  annually  according  to  the  terms  of  the  said  notes,  being  the 
same  notes  specified  in  a  mortgage  deed  from  Sarah  A.  Farris  et  al.  to  the  said 
Elias  g.  Matteson,  dated  May  2,  1876,  recorded  in  book  8,  page  416,  then  this 
deed  to  be  void  and  of  no  effect,  otherwise  of  full  force  in  law.** 

The  master  found : 

**  All  of  said  deeds  were  a  part  of  the  same  transaction,  and  were  duly  executed, 
delivered,  and  recorded.  Baid  deed  last  above  described  is  the  mortgage  upon 
which  this  petition  is  brought,  and  was  made  subject  to  a  prior  mortgage  to  said 
Blades  and  Pride,  which  has  since  been  paid  and  discharged. 

**At  the  December  tei-m,  1876,  of  this  court,  the  orator  Whitcomb,  havine 
become  the  owner  of  said  Lyf ord  and  Damon  mortgages  on  said  Farris  farm  (both 
being  prior  and  superior  to  said  Matteson's  mortgage)  proceeded  by  petition  to 
foreclose  the  same,  making  the  said  Bean  and  wife,  the  said  Slades  and  Pride, 
and  all  other  persons  interested,  parties  defendant,  and  thereupon  obtained  a 
decree,  which,  no  person  redeeming,  became  absolute  on  the  10th  day  of  Decem- 
ber, 1879,  and  said  Beans  abandoned  said  Farris  farm,  which  thereupon  passed 
into  the  possession  of  said  Whitcomb  as  sole  and  absolute  owner  thereof,  and  said 
Beans  have  since  had  no  interest  therein." 

The  orator  became  the  owner  of  the  Matteson  mortgage,  February  18,  1877, 
after  inquiring  of  said  Whittemore  as  to  it.  Whittemoi*e  told  him  that  the  notes 
were  secured  on  the  Bean  faim  and  that  **  he  had  got  to  pay  them." 

EunUm  &  Stiekney,  for  defendants.     J.  J.  WUsoriy  for  oratora 

Ross,  J.  When  Farris  and  wife  sold  the  farm  on  which  the  mortgage  given  by 
them  to  Matteson  was  resting,  they  sold  it  subject  to  that  mortage.  When  their 
mmtees  sold  it  to  the  orator.  Bean,  they  recoenized  their  Lability  to  pay  the 
Farris  notes  to  Matteson,  and  in  the  exchange  oi  farms  with  defendant  Whitte- 
more, left  in  his  hands  funds  to  pay  the  Farris  notes  and  mortgage  to  Matteson, 
under  an  agreement  that  he  would  pay  said  notes  and  save  the  Farris  farm  there- 
from. The  performance  of  this  agreement  was  secured  by  a  mortage  from  him 
on  the  Bean  farm,  which  they  then  conveyed  to  the  defendant  Whittemore.  The 
condition  of  the  mortgage  is,  that  Whittemore  shall  and  will  pay  the  two  Farris 
notes,  therein  describmg  them  particularly.  This  promise  from  Whittemore  is 
not  in  terms  to  any  one,  but  by  legal  intendment  to  the  holder  of  the  Farris 
notes.  On  these  facts,  Whittemore,  in  legal  effect,  became  the  principal,  whose 
primary  duty  it  was  to  pay  the  Farris  notes.  As  between  Mrs.  Farris,  her 
gnntees,  and  Whittemore,  she  was  but  a  surety  thereafter  for  the  payment  of 
Sie  notes^  Her  promise  to  pay  them  was  for  full  consideration,  in  writing,  con- 
tained in  the  condition  of  tne  mortgage  signed  by  him  and  in  equity,  at  least, 
inured  to  the  benefit  of  the  holder  of  the  Farris  notes,  though  the  security  for 
the  fulfillment  of  the  promise  was  taken  to  Bean,  who,  by  the  same  transaction, 
became  the  owner  oi  the  Farris  farm,  on  which  the  notes  were  also  secured. 
While  matters  were  in  this  position,  it  cannot  be  doubted,  we  think,  upon  the 
Farris  notes  falling  due,  Matteson  and  Bean  could  have  maintained  a  foreclosure 
of  Whittemore's  mortgage  against  him  for  the  payment  of  the  notes.  Matteson 
could  have  joined  in  sucn  foreclosure,  as  he  was  the  owner  of  the  notes  to  which 
Whittemore's  promise  attached.  The  mortgage  to  Bean  was  an  incident  to  the 
notes.  Bean,  as  the  legal  holder  of  the  mortgage,  could  have  joined  in  such 
foreclosure,  and  as  also  interested  to  have  his  farm  cleared  from  the  incumbrance 
resting  upon  it  by  reason  of  the  Farris  mortgage,  which  also  secured  the  payment 
of  said  notes.  The  orator  Whitcomb  is  now  the  legal  owner  of  the  Farris  notes 
given  to  Matteson  and  of  the  Farris  farm.  As  to  the  farm,  he  stands  in  the  rights 
of  Bean,  having  secured  his  equity  of  redemption  therein  by  the  foreclosure  of 
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two  mortgages  resting  thereon,  executed  earlier  than  the  mortgage  securing  the 
Farris  notes  to  Matteson.  The  Matteson  notes  he  has  purchased  and  thereby 
succeeded  to  Matteson's  rights  in  Whittemore's  mortgage  given  to  secure  them. 
The  orator  Bean  still  holds  the  Whittemore  mortgage,  and  since  the  law  day 
thereon  has  passed,  holds  the  legal  title  to  the  Bean  farm,  as  security  for  the  ful- 
fillment of  the  condition  thereof,  to-wlt :  the  payment  of  the  Farris  notes  and  the 
relief  of  the  Farris  farm  therefrom,  both  of  which  interests  now  belong  to  his  co- 
orator,  Whitcomb.  On  these  facts  and  the  legal  effect  thereof,  without  regard 
to  the  question  of  estoppel,  raised  by  the  fa^ts  found  by  the  master,  we  think  the 
orators  are  entitled  to  hold  the  foreclosure  of  the  mortgage  which  the  court  of 
chancery  decreed  to  them. 
The  decree  is  affirmed  and  cause  remanded. 


Hackbtt  V,  Hewitt. 

Febmary,  1885. 

CoNYBBSioN — Married  Woman's  Propbrtt  —  Hdsbakd  cannot  Maintain  Action. 

A  husband  cannot  sustain  an  action  of  trespass  and  troyer  in  his  own  name  for  the  con* 
Tersion  of  bis  wife's  property. 

Trespass  and  trover  for  a  cow  and  two  steers.  Plea,  general  issue  and  notice. 
Trial  by  jury,  Dec.  term,  1884.     Verdict  for  the  plaintiff. 

It  appeared  that  the  plaintiff's  wife,  Lorette  E.  Hackett,  at  the  time  of  her 
marrit^e,  bad  one  cow  and  about  $100  in  money ;  that  said  property  was  always 
treated  and  considered  by  the  plaintiff  as  his  wife's  sole  and  separate  property; 
that  the  cow  and  steers  in  contention  were  acquired  by  said  property,  and  always 
considered  as  her  separate  property.  The  court  instructed  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  full  value  of  the  cow  and  steers,  and  a  verdict 
was  rendered  accordingly.  After  verdict  and  before  judgment,  the  defendant 
moved  to  set  aside  the  verdict ;  and  also  for  judgment  notwithstanding  the  ver- 
dict. Both  motions  were  overruled.  The  motion  mas  made,  ''Because  said 
verdict  is  against  the  law  applicable  to  said  cause ;  because  it  appears  by  the  writ 
and  declaration  in  sidd  case  that  the  plaintiff  has  no  cause  of  action  against  the 
defendant." 

Declaration  in  part:  '^  William  R.  Hewitt  is  attached  of  his  goods  to  answer 
unto  Lorenzo  Hackett,  in  a  plea  of  the  case,  for  that  at  ...  .  the  plaintiff 
was  in  possession  of  one  cow  of  the  value  of  $50,  and  one  pair  of  steers  of  the 
value  of  $60,  as  of  the  proper  goods  and  chattels  of  Lorette  E.  Hackett,  then  and 
still  the  wife  of  the  plaintiff,  which  she,  the  said  Lorette,  owned  in  her  own  ri^ht, 
and  being  so  thereof  possessed,  the  plaintiff  thereafterward,  on  the  same  day,  lost 
the  same,'' etc. —  common  count  in  trover.  The  count  in  trespass  also  alleged 
that  the  property  was  ''  of  the  proper  goods  and  chattels  of  said  Lorette,  then 
and  still  the  wife  of  the  plaintiff,  which  said  Lorette  owned  in  her  own  right." 

WUliam  E,  Johnson^  for  defendant.     8,  M.  Pingree^  for  plaintiff. 

Ross,  J.  The  defendant,  as  a  deputy  sheriff  on  a  proper  process,  regularly  at- 
tached and  sold  the  property  sued  for  as  the  propertv  of  the  plaintiff.  The 
plaintiff  now  seeks,  and  by  the  county  court  was  allowed,  to  recover  for  the  prop- 
erty in  his  own  name,  on  the  ground  that  the  property  was  the  sole  and  separate 
property  of  his  wife.  Under  the  decisions  and  law  of  this  State,  which  are  so 
fully,  carefully,  and  clearly  collated,  stated,  and  reviewed  in  the  brief  of  the 
defendant's  counsel,  that  they  need  not  be  further  referred  to,  we  think  this  was 
error.  The  common-law  doctrine,  that  the  personal  chattels  of  the  wife  on  mar- 
riage vest  in  the  husband  does  not  apply  to  such  property.  The  legal  status  of 
the  sole  and  separate  property  of  the  wife  is,  that  the  wife  holds  it  to  her  own 
oise,  free  from  the  rights  which  the  husband  by  the  marriage  otherwise  would 
have  to  it.  It  is  because  this  property  was  thus  held  by  the  wife,  that  defendant 
is  unable  to  attach  and  hold  it  as  the  property  of  the  husband.  The  common 
law  allowed  the  husband  to  recover  for  the  personal  chattels  of  the  wife,  because 
by  that  law  they  were  by  virtue  of  the  mamage  his  property,  subject  to  his  sole 
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use,  care,  and  control,  and  liable  to  be  appropriated  in  satisfaction  of  his  debts. 
Doubtless  modern  civilization  and  law  have  departed  somewhat  from  the  common 
law,  in  allowing  the  husband  by  post-nuptial  agreement  with  the  wife,  or  by  ac- 
quiescence even,  to  renounce  the  right  which  the  conmion  law  by  the  marriage 
conferred  upon  him,  and  allow  the  wife  to  hold  such  property  to  her  sole  and 
separate  use. '  We  are  not  aware,  however,  that  any  common-law  decisions  can  be 
found,  that  hold  that  a  husband  can  recover  in  his  own  name  for  personal  prop- 
erty owned  and  held  by  the  wife  to  her  sols  and  separate  use.  Under  the  prac- 
tice that  prevailed  under  the  common  law,  that  question  could  not  well  arise. 
By  that  law,  the  practice  was  to  vest  the  title  to  property,  so  held,  in  a  trustee. 
The  marriage  gave  the  husband  no  power  or  control  over  such  property.  Modern 
law,  and  our  own  statute  law,  as  well  as  decisions,  allow  the  wife  herself  to  hold 
the  title  to  property  thus  held  by  her.  It  is  repu^ant  to  all  the  principles  of  the 
common  law,  even  to  allow  a  plaintiff  in  his  individual  capacity  and  right  to  re- 
cover against  the  defendant  for  property  which  the  defendant  lawfully  took  and 
held  against  him  in  that  individual  capacity  and  right. 

Generally,  at  common  law,  suits  in  regard  to  the  sole  and  separate  property  of 
the  wife  were  brought  in  the  courts  of  equity ;  and  the  wife  joined  as  co-orator, 
because  interested  in  the  property;  and  because  in  that  court,  such  property 
could  be  protected  against  the  unlawful  encroachments  of  the  husband  even. 
But  this  court  has  held  that  the  husband  and  wife  may  recover  in  their  joint 
names,  for  the  benefit  of  the  wife,  for  such  property.  If  the  husband,  by  reason 
of  such  recovery,  attempted  to  deprive  her  of  the  property,  she  had  only  to  apply 
to  a  court  of  equity  for  protection  against  him,  until  the  passage  of  the 
recent  statute  which  enables  her  to  sue  him  at  law.  The  principles  of  the 
common  law,  even  when  applied  to  the  le^l  status  of  such  property,  with  the 
title  vested  in  the  wife,  require  that  the  wife  in  whom  the  legal  title  is,  and  for 
whose  benefit  the  recovery  is  had,  shall  be  a  party  to  a  suit  for  its  recovery.  She 
is  the  real  party  plaintiff  to  the  suit.  He  is  the  nominal  party ;  and  only  a  neces- 
sary party,  because  by  th^  coverture  she  is  under  his  legal  protection  and  guar- 
dianship, as  it  were. 

Inasmuch  as  by  the  declaration,  the  plaintiff  only  seeks  to  recover  in  the  right 
of  the  wife,  and  that  discloses  no  right  of  recovery  in  him,  it  was  the  duty  of 
the  county  court  to  have  rendered  judgment  for  the  defendant  upon  the  defend- 
ant's motion,  notwithstanding  the  verdict.  It  is  the  duty  of  this  court  to  render 
such  a  judgment,  as  the  county  court  should  have  rendered  on  the  verdict  and 
motion.  The  judgment  of  the  county  court  is  reversed,  and  judgment  rendered 
for  the  defendant  to  recover  his  costs. 


WOODWAKD  f?.    AmBDBK. 

February,  1885. 

Costs — Sbkriff's  Fbbs  for  Sbrvino  Writ  of  Riplbvin. 

Ad  officer  is  entitled  —  R.  L.,  §  4547  —  to  charge  for  senriDg  a  writ  of  replevin  for  tdking 
and  delivering  the '^ro^erij  to  the  plaintiff,  in  addition  to  travel,  copy,  and  appraiser' a 
fees,  such  sum  as  would  be  in  proportion  to  the  fees  provided  in  other  cases  for  securing 
attached  property ;  but  not  for  transporting  the  property  to  the  plaintiff;  nor  for  holding 
it  until  a  bond  is  taken,  or,  ordinarily,  until  appraisal. 

Question  of  costs.  Heard  b^  the  court  on  appeal  from  the  clerk's  taxation. 
May  term,  1884,  Taft,  J.,  presiding.  It  was  an  action  of  replevin;  and  judg- 
ment had  been  rendered  for  the  plaintiff  to  recover  one  cent  damages  and  costs. 
The  clerk  allowed  the  plaintiff  $83.75,  for  sberiff^s  fees,  as  indorsed  on  the  writ, 
and  the  defendant  appealed. 

The  sheriff^s  fees  were:  '^78  miles  travel,  $7.80;  paid  expenses  of  removing 
replevied  cotton  (to  several  different  persons  named  and  amount  to  each),  $59 ;  8 
days'  attendance  on  replevin  and  appraisal  of  cotton,  and  personal  expenses,  $15 ; 
copy,  $2;  paid  appraisers,"  etc.  The  plaintiff  offered  to  show  by  witnesses,  that 
all  the  items  taxed  and  allowed  by  the  clerk  for  expenses  of  replevying  the  cotton 
were  actually  and  necessarily  incurred  and  paid  by  the  sheriff  in  getting  the 
property  replevied  out  of  the  possession  of  the  defendant,  and  keeping  possession 
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of  the  same  ^ntil  it  was,  within  a  reasonable  time,  appraised,  the  bond  taken, 
and  the  property  delivered  to  the  plaintiff.  The  court  excluded  the  evidence; 
allowed  only  the  items  for  travel,  copy,  and  what  was  paid  to  the  appraisers. 

QHbert  A.  DatnSy  for  plaintiff.     Jf.  Batehdder,  for  defendant. 

Ybazbt,  J.  The  question  is  not  what  fees  shall  be  allowed  an  officer  serving  a 
writ  of  replevin  for  getting  the  property  replevied  out  of  the  possession  of  the 
defendant,  and  keeping  possession  of  the  same  until  it  was  within  a  reasonable  time 
appraised,  the  bond  taken,  and  the  replevied  property  delivered  to  the  plaintiff;  but 
it  IS  whether  any  Mng  shall  be  allowed  him  for  expenses  in  any  of  these  respects 
actually  and  necessarily  incurred  by  him.  The  statutory  fee  bill  does  not  provide  for 
such  allowance.  It  does  provide  that  for  securing  property  attached  on  mesne  pro- 
cess a  sheriff  or  other  officer  shall  be  allowed  a  reasonable  sum  as  fees,  subject  to  the 
revision  and  allowance  of  the  court.  R  L.^  §  4508.  It  also  provides,  that  officers  and 
persons  whose  duty  it  is  to  record  proceedm^  or  f^ve  copies  shall,  when  no  other  pro- 
vision is  made,  be  allowed  seven  cents  a  folio  therefor;  and  for  other  services  such 
sums  as  are  in  proportion  to  the  fees  established  by  law.  R.  L.,  §  4547.  In  Henrys, 
Tilsony  17  yt.  179,  it  was  decided  that  the  riffht  to  compensation  under  this  section 
was  not  confined  to  clerks  and  recording  omcers  merely.  To  constitute  replevin 
the  officer  must  take  the  property  from  the  defendant  and  deliver  it  to  the  plaintiff. 
MUler  V.  Cushman^  88  Yt.  598.  The  plaintiff  cannot  recover  as  taxable  costs  the 
expense  of  the  officer  in  transporting  the  property  to  the  plaintiff.  Expense  in 
that  respect  would  be  an  element  of  damage  for  the  defendant's  wrongful  deten- 
tion, ni  contemplation  of  law  the  plaintiff  is  at  hand  to  receive  the  property 
when  taken  b^  the  officer  from  the  defendant.  No  costs  are  allowable  for  ex- 
pense of  holding  the  property  until  a  bond  is  taken,  because  by  the  statute  the 
bond  must  be  t&en  before  the  writ  is  served.  Ordinarily,  there  would  be  no  oc- 
casion for  the  officer  to  hold  the  property  at  expense  for  the  purpose  of  appraisal; 
but  we  are  not  prepared  to  say  a  case  miffht  not  arise  where  it  would  be  improper 
to  allow  such  an  item.  But  it  is  plain,  that  the  property  to  be  replevied  mi^ht  be 
of  a  kind  and  amount  and  so  situated  that  the  officer  must  incur  expense  m  the 
taking  and  delivery  to  the  plaintiff  for  which  no  fees  are  provided  except  under 
section  4547,  R.  L.  Under  the  construction  given  to  that  section  in  Henry  v.  TH- 
Sony  suproy  we  think  the  officer  might  under  sufficient  showing  be  entitled  to  an 
item  of  charge  in  addition  to  travel,  copy  and  appraisers'  fees,  such  sum  in  fact  as 
would  be  in  proportion  to  the  fees  provided  in  otner  cases,  as  in  securing  and  hold- 
ingattached  property. 

The  evidence  offered  but  excluded  in  this  case  would  tend  to  show  a  basis  for 
the  allowance  of  such' item  of  charge.    It  was,  therefore,  error  to  exclude  it. 

The  ruling  of  the  county  court  is,  therefore,  reversed  and  cause  remanded. 
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Chandler  «.  Wilson. 
January  26,  1885. 

Duds  trom    Massachdsbtts  —  OvncK  Copies  — Evidbnci—Idbhtity   of   Graktbb. 

Copies  of  deeds  from  the  Commonwealth  of  Massaohnsetts,  of  land  in  Maine,  may  be 
certined  by  the  land  agent  of  Maine  to  the  registry  of  deeds  where  the  land  is  situated, 
and  eertified  copies  from  such  registry  may  1^  used  in  eridence  whenever  the  original 
deeds  could  be. 

Massachusetts  conyeyed  land  in  Maine  to  Samuel  Cook  without  naming  his  place  of 
residence.    She  conyeyed  other  lands  in  the  same  township  to  Samuel  Cook,  of  Houlton. 

HM^  that  these  facts  prima  facU  establish  the  identity  of  Samuel  Cook,  of  Uoulton, 
as  erautee  in  the  first-named  deed. 

X  deed  was  made  in  1887  by  the  land  a^nt  of  the  Commonwealth  of  Massachusetts  to 
Samuel  Cook,  as  assignee  of  a  soldier  certificate.  The  only  evidence  of  the  assignment  to 
Cook  was  the  recital  of  that  fact  in  the  deed. 

Eddy  in  a  real  action  by  one  claiming  under  Cook,  that  as  against  one  who  claimed 
neither  under  the  soldier  nor  the  Commonwealth,  the  recital  W9^  prima  facie  proof  of  the 
fact  recited. 

Ta2  SaLB  —  IlLBOAL  PrOCBBDINOS  —  TiTLB. 

Where  land  is  forfeited  to  the  State  for  the  non-payment  of  taxes  assessed  upon  it,  and 
the  State  fails  to  convey  the  title  to  a  purchaser  because  of  illegality  in  its  proceedings  of 
sale,  the  original  owner  has  the  better  title,  and  may  maintain  an  action  therefor  against 
such  purchaser.  ^ 

SaMB  —  rSBSCRIPTIVB  TiTLB  TO  WiLD  LaKDS. 

A  person  having  for  over  twenty  years  a  recorded  deed  of  a  township  of  mainly  wild 
land,  and  during  tnat  time  lumbenng  on  some  portions  of  it  and  cultivating  other  por- 
tions, does  not  thereby  divest  the  true  owner  of  ois  title  to  certain  lots  within  the  town-' 
ship  which  have  not  been  oocupied  during  that  period  of  time. 

A  person  who  obtains  the  title  of  three  of  the  five  heirs  of  an  owner  of  land,  deceased, 
can  recover  only  three  undivided  fifths  of  the  land  of  a  person  in  possession,  although 
the  latter  person  does  not  occupy  under  the  other  heirs. 

PowerB  db  PowerB,  for  plaintifL  WUaon  dk  Spear  and  J.  P,  IkmtDorth,  for  de- 
fendant. 

Peters,  C.  J.  The  demandant,  to  prove  his  title  to  lots  68  and  59  in  the  town 
of  Mars  Hill,  produces  a  deed  of  qnit-claim  to  himself,  dated  in  1881,  of  the 
lots  from  three  of  the  ^ve  heirs  of  Samuel  Cook,  who  died  in  1861.  He  also 
produces  from  the  office  of  the  land  agent  in  this  State,  certified  copies  of  deeds 
of  those  lots  from  George  W.  Coffin,  agent  of  the  Commonwealth  of  Massachu- 
setts, to  Samuel  Cook,  dated  in  1837. 

Several  objections  to  this  title  are  presented  by  the  defendant : 

1.  That  the  land  agent's  certificate  from  the  office  in  Maine  is  not  within  the 
provision  authorizing  the  use  of  copies  of  Massachusetts  deeds  in  the  courts  of 
this  State.  It  seems  to  us  that  it  falls  clearly  within  the  statutory  limit.  Rev. 
Stat.,  chap.  5,  §  5.  No  objection  is  made  of  a  want  of  record  in  Aroostook 
county,  wnere  the  land  lies. 

2.  Tlie  form  of  the  certificate  is  objected  to,  in  that  it  does  not  certify  that  the 
deed  is  a  true  copy  of  the  record,  as  required.  The  land  a^ent  says  as  much, 
however,  and  virtually  the  same  thing,  when  he  says  the  copy  is  a  true  copy  of  a 
deed  recorded  in  this  office. 

8.  The  defendant  denies  that  there  is  evidence  that  Samuel  Cook,  father  of  the 
plaintlff^s  grantors,  is  the  Samuel  Cook  to  whom  the  Commonwealth  conveyed. 
We  are  satisfied  that  the  issue  should  be  decided  for  the  plaintifL  Samuel  Cook, 
under  whom  plaintiff  claims,  lived  in  Houlton.  The  Commonwealth's  deeds  of 
1887  did  not  describe  him  as  a  resident  of  any  place.  But  another  deed  from  the 
same  grantors  to  Samuel  Cook,  given  in  1886,  of  another  lot  in  the  same  town- 
ship, does  describe  him  as  of  Houlton.  There  is  no  suggestion  that  any  other 
Samuel  Cook  ever  lived  there.  The  defendant  does  not  himself  claim  under  any 
Samuel  Cook.  This  Samuel  Cook  had  in  his  possession  a  plan  of  the  town,  with 
some  marks  of  his  own  upon  it.     The  defendant  urges  upon  our  attention  that 
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Samuel  Cook,  of  Houlton,  never  took  possession  of  the  land,  or  attempted  to. 
But  no  person  of  that  name  ever  occupied  the  lots.  This  man  was  for  a  time, 
longer  or  shorter,  in  California,  and  there  is  an  intimation  that  he  was  not  always 
sane. 

4.  The  point  evidently  most  relied  upon  by  the  counsel  for  the  defendant  is 
that  the  deeds  from  Coffin,  as  land  agent,  were  not  authorized  by  any  law.  The 
deeds  run  to  Cook  as  assignee  of  certain  revolutionary  soldiers  who  had  received 
certificates  for  lots  of  land  from  the  Conmionwealth.  The  question  involves  a 
construction  of  a  resolve  of  that  State  paaaed  in  1828.  The  plaintiff  contends 
that  that  act  contemplated  a  deed  to  be  given  to  an  assignee  of  a  certificate;  the 
defendant  denies  it.  The  defendant  further  contends  that  the  resolve,  proprio 
vigore^  carried  the  title  to  the  soldier,  making  no  provision  for  any  assignee.  The 
resolve  is  this:  '^ Hesolved,  That  there  be,  and  hereby  is,  granted  to  each  non- 
commissioned officer  and  soldier  who  enlisted  into  the  American  army  to  serve 
during  the  Revolutionary  war  with  Great  Britain,  and  who  was  returned  as  a 
part  of  this  State's  quota  of  said  army,  and  who  did  actually  serve  in  said  army 
the  full  term  of  three  years,  and  who  was  honorably  discharged,  and  to  their 
heirs  and  assigns,  two  hundred  acres  of  land  to  be  held  in  fee-simple  from  the 
date  hereof;  those  who  have  heretofore  drawn  lots  to  retain  the  lots  they  have 
severally  drawn,  and  those  who  have  not  yet  drawn  lots  are  hereby  permitted  to 
draw  the  same  from  the  imdrawn  lots,  remaining  in  said  Mars  Hill  township,  any 
time  within  five  years  from  the  date  hereof,  any  provisions  or  conditions  in  the 
ormer  resolves  on  this  subject  to  the  contrary  notwithstanding." 

Our  opinion  is  that  the  act,  when  examined  in  the  light  of  the  previous  legis- 
lation and  the  attendant  facts,  ia^ correctly  construed  by  the  plaintiff.  The  ques- 
tion turns  on  the  meaning  of  the  words,  **  and  to  their  heirs  and  assigns."  The 
plaintiff^s  construction  is  that  the  words  mean,  *'or  to  their  heirs  or  assigns,"  the 
word  *^  assies"  meaning  **  assignees."  The  defendant  contends  that  the  words 
are  descriptive  of  the  amount  of  estate  to  be  conveyed, —  descriptive  of  a  fee  —  and 
that  the  certificates  of  these  lots  having  been  previous  to  that  time  issued,  the 
title  went  directly  to  the  soldiers  and  could  not  be  afterward  conveyed  by  the 
Commonwealth  to  an  assi^ee. 

The  literal  reading  is  the  principal  argument  for  the  defendant,  and  of  course 
there  is  force  in  it.  But  there  are  several  considerations  that  make  strongly  the 
other  way.  The  report  of  the  committee  tliat  reported  the  resolve  is  furnished 
us.  It  speaks  of  "soldiers  or  the  heirs  and  representatives  of  soldiers"  as  the 
petitioners  for  the  resolve.  Again,  it  speaks  of  the  petitioners  as  *'  the  above- 
named  persons,  or  those  they  represent."  It  also  speaks  of  the  "advanced  age  of 
many  of  the  soldiers  at  the  end  of  the  war. "  The  use  of  the  phrase,  **  and  to  their 
heirs  and  assies,"  instead  of  the  phrase  with  the  word  "  to  "  omitted  therefrom, 
is  a  small  indication  worth  throwing  into  the  scales.  Further,  if  the  words  are 
used  to  express  a  fee,  why  were  the  words,  **  to  be  held  in  fee-simple  "  afterward 
unnecessanly  added?  It  is  an  uncommon  thing  to  find  the  words,  "to  his  heirs 
and  assigns,"  inserted  in  a  resolve, —  an  argument  that  heirs  and  assignees,  as  well 
as  soldiers  were  intended. 

Confirmation  of  this  view  is  obtained  by  an  examination  of  the  former  resolves 
alluded  to  in  this  resolve.  This  resolve  grew  out  of  those.  The  resolve  of  1801 
"gave  two  hundred  acres  (or  $20  money)  to  each  non-commissioned  ofiScer  and  soldier 
.  .  .  and  unto  the  children,  if  any  there  be,  if  not,  to  the  widow  of  such.'* 
Another  resolve  provides  that,  if  the  officer  or  soldier  has  deceased  or  shall  de- 
cease before  he  obtains  his  pension  in  land,  "  his  children  or  widow  as  aforesaid 
shall  be  entitled  to  the  same."  The  resolve  of  1804  continues  that  of  1801,  and 
speaks  of  *'  the  children  or  widow  "  of  soldiers.  The  resolve  of  1820  appoints 
George  "W.  Coffin  an  agent  to  make  conveyances  for  the  Commonwealth,  The 
certificates  assigned  to  both  were  issued  by  the  secretary  of  the  Commonwealth  in 
1800. 

It  may  be  observed  that,  if  the  resolve  of  1828  made  provision  for  the  soldier 
only,  the  heirs  were  neglected  in  instances  where  the  soldier  was  deceased.  And 
in  1828,  very  many  of  the  soldiers  of  the  Revolution  were  not  living.  It  would 
seem  that  Mr.  Coffin  interpreted  the  resolve  as  allowing  him  to  convey  to  an 
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assignee  of  a  soldier^s  claim  and  be  made  many  such  conveyances.  In  Sargent 
y.  Simpson^  8  Me.  148,  a  Massachusetts  resolve  of  1804,  authorizing  a  release 
of  land  to  a  person  or  persons,  ^*  and  to  his  or  their  heirs  and  assigns,*'  was  con- 
strued as  properly  reading  **  or  to  his  or  their  heira  and  assigns  ";  an  authority 
bearing  strongly  upon  the  question  in  the  case  before  us. 

5.  The  defendant  contends  that  the  assignment  to  Cook  is  not  proved,  except 
by  recital.  Considering,  however,  that  the  defendant  does  not  claim  under  the 
soldiers  to  whom  the  certificates  were  issued,  nor  under  the  Commonwealth,  as 
far  as  appears,  we  think  the  deed  by  CoflSn,  as  a  public  officer,  made  as  long  ago 
as  1887,  and  recorded  in  the  public  archives  of  the  two  States,  is  satisfactory 
evidence  that  the  plaintiff  fairly  holds  the  title  which  Massachusetts  had.  The 
official  act  of  itseli  has  some  force.  It  is  helped  by  the  presumption  of  correct- 
ness that  attaches  to  official  proceedings.  The  following  authonties  amply  sup- 
port this  conclusion.  StocJMdge  v.  West  StoMridge,  14  Mass.  261 ;  Marr  v.  Oiven^ 
28  Me.  56;  Cabot  v.  Given,  45  id.  144;  BlaUdeUy,  Morse,  75  id.  542;  2  Whart. 
Ev.,  §§  1818,  1815. 

6.  Another  objection  is  ur^ed  against  the  plaintiffs  right  to  recover.  The 
defendant  claims  under  a  tax  title  the  land  from  the  State.  The  law  declares  that 
lands  shall  be  forfeited  to  the  State  for  non-payment  of  taxes  after  the  assessment 
has  been  advertised  for  a  given  period.  But  after  that  there  must  be  proceedings 
by  the  State  for  the  sale  of  the  lands  forfeited,  the  owner  still  having  an  interest 
in  the  proceeds  derived  from  the  sale,  and  having  an  after-right  of  redemptio;a 
from  the  State  and  from  the  purchaser. 

It  is  correctly  admitted  by  the  defendant  that  the  proceedings  were  not  valid 
to  transfer  any  title  from  the  State  to  the  purchaser,  but  he  contends  that  the 
plaintiff  cannot  recover  if  the  forfeited  title  remains  in  the  State,  invok^g  the 
rule  that  a  demandant  must  recover  upon  his  own  seizin  and  not  upon  that  of 
another.  It  seems  to  be  admitted  by  the  plaintiff  that  the  proceedings  were 
regular  enough  to  create  a  forfeiture  to  the  State, 

A  demandant  must  recover  upon  the  strength  of  his  own  title  and  not  on  the 
weakness  of  the  tenant^s.  Still,  a  demandant  may  recover  if  he  has  merely  a  bet- 
ter title  than  the  tenant.  In  such  case  be  does  recover  upon  the  strength  of  his 
own  title,  because  his  title  is  the  strongest.  He  may  not  nave  what  is  called  the 
true  title  —  a  title  good  against  the  world  — but  if  he  has  a  good  title  as  against 
the  tenant,  he  may  recover. 

A  bare  possession  is  the  first  de^ee  of  title,  and  any  degree  is  better  than  no 
degree  of  title.  So  that  the  question  is  which  party  is  the  better  entitled  to  the 
possession,  the  demandant  or  the  defendant? 

Properly  understood,  it  amounts  to  this,  that  a  demandant,  in  order  to  prevail, 
must  show  that  he  has  the  title  —  or  a  better  or  higher  evidence  of  title  than  the 
tenant.  Tehbets  v.  Sgtes,  52  Me.  566 ;  Hubbard  v.  Little,  9  Cush.  475 ;  fftmt  v.  Sunt, 
8  Mete.  175. 

An  application  of  this  doctrine  shows  that  the  point  taken  by  the  defendant, 
that  the  plaintiff  cannot  recover  because  the  State  and  not  the  plaintiff  has  the 
title,  is  not  tenable.  In  such  case  the  State  has  the  land,  not  to  keep  —  not  to 
use  —  but  to  sell  for  the  taxes.  The  State,  in  view  of  all  the  statutory  require- 
ments, has  but  a  lien  upon  the  land.  There  can  be  no  doubt  that  as  between 
these  parties,  the  defenaant  not  gaining  a  title  under  the  State,  the  plaintiff  has 
the  title,  or  a  title  better  than  the  defendant's  title. 

7.  The  defendant's  claim  by  an  adverse  possession  of  twenty  years  needs 
but  a  passing  word.  It  is  not  well  founded.  The  lots  are  wild  land  and  were 
never  personally  possessed  by  anybody.  Having  a  deed  of  a  township  and  lum- 
bering on  it,  and  cultivating  some  portions  of  it,  will  not  and  ought  not  divest 
an  owner's  title  of  premises  situated  as  these  are. 

The  plaintiff  can  recover  for  only  three-fifths  of  the  land  demanded.  He  shows 
title  to  no  more.  The  defendant  is  in  possession  under  deeds  of  warranty,  which 
is  a  better  title  to  the  remaining  two-fifths  than  the  plaintiff  has.  **  Non  constat 
that  the  other  co-heirs  are  not  as  willing  that  the  tenant  should  occupy  their  land 
as  that  the  demandant  should,"  said  Parker,  C.  J*iip  Dewey  v.  Brown,  2  Pick. 
887,  a  case  in  point  Somes  v.  Bhinner,  8  Pick.  52;  1  Wash.  Real.  Prop.  421 ;  Bnuie 
T.  ITtUheU,  89  Me.  890. 
Vol.  L— 66 
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Judgment  for  demandant  for  three-fifths  imdiyided  of  the  premises  demanded. 
Danforth,  Virgin,  Ehert  and  Foster,  JJ.,  concurred. 

Haskell,  J.  I  concur  in  the  result  reached  by  th«  opinion  of  the  court,  but  I 
do  not  think  that  a  forfeiture  to  the  State  of  the  lands  demanded  has  been  proved 
or  is  admitted.  If  the  lands  had  been  forfeited,  surely,  the  demandant's  title 
thereto  was  lost.  The  tenant's  possession  is  stronger  than  the  demandant's  original 
title,  if  that  has  been  forfeited  and  lost  I  do  not  think  the  tax  proceedings  have 
worked  a  forfeiture  of  demandant's  title ;  because  the  land  was  sola  by  the  State,  for 
the  non-payment  of  a  legal  State  tax  and  an  illegal  county  tax,  and  the  demandant 
could  not  redeem  from  the  one  and  not  from  the  other.  ElweU  v.  Shaw^  1  Me. 
389.  It  is  admitted  that  the  county  tax  was  invalid.  The  notice  of  sale  was  in- 
sufficient. Tolman  v.  Hdl^s,  68  Me.  816.  It  follows,  that  the  sale  was  irregular 
and  invalid.  The  demandant's  right  to  redeem  did  not  expire  until  one  year  after 
the  sale  —  Rev.  Stat.  1871,  chap.  6,  §  48;  that  is,  a  valid  sale,  made  in  compliance 
with  law.  Forfeiture  cannot  be  said  to  be  completed  until  all  right  of  redemption 
has  become  totally  foreclosed.  The  owner  of  land  should  not  be  required  to  pay 
an  invalid  tax,  to  save  the  estate  from  forfeiture,  for  the  non-payment  of  a  valid 
tax ;  nor  should  he  be  required  to  redeem  from  an  illegal  and  invaJid  sale.  Eodgdon 
V.  Burleigh,  4  Fed.  Rep.  111.  As  the  sale  in  this  case  was  illegal,  the  title  of  the 
demandant  did  not  become  forfeited  and  lost  and  should  prevail  against  the  naked 
possession  of  the  tenant. 


Chandler  v.  Shaw. 

January  26,  1885. 

BSTTBBIIBNTS. 

A  diTisional  share  of  the  betterments  mar  be  assessed  where  the  demandant  in  a  real 
action  recovers  only  an  undivided  share  of  toe  estate. 

Powers  &  Powers,  for  plaintiff.  Wilson  &  Spear  and  John  P.  Donworth,  for 
defendant. 

Peters,  C.  J.  This  case,  with  the  exception  of  the  question  of  betterments,  is 
entirely  disposed  of  in  the  opinion  in  the  case  of  Chandler  v.  WUson,  ante  —  Two 
resolves  not  in  that  case,  one  of  1829  and  one  of  1831,  are  introduced,  which  merely 
extend  the  operation  of  the  resolves  already  discussed.  There  is  this  immaterial 
difference  between  the  two  cases.  At  the  foot  of  the  soldier's  certificate  in  this 
case  is  a  minute,  *  Deeded  to  Ephram  Builey's  heirs."  The  deed  shows  the  minute 
to  be  erroneous.     The  word  **  heirs"  should  be  ** assignee." 

In  this  case  the  balance  of  the  evidence  authorizes  the  allowance  of  the  better- 
ments. We  cannot  take  the  space  in  a  legal  opinion  to  record  at  an  extended 
length  our  reasons  for  a  conclusion  in  matters  merely  of  fact  Suffice  it  to  say,  all 
things  considered,  a  jury  might  properly,  and  probably  would  allow  betterments. 
In  these  matters  of  fact,  we  exercise  jury  powers. 

A  question  arises  whether  a  divisional  share  of  the  betteiments  maybe  assessed 
when  a  demandant  recovers  only  an  undivided  share  of  the  estate.  We  do  not 
find  that  the  point  has  ever  been  passed  upon  in  any  decided  case  in  our  own 
State.  Betterments  in  such  a  case  are  recoverable  in  Massachusetts.  Bachus  v. 
Chapman,  111  Mass.  386.     We  see  no  objection  to  it. 

The  writ  demands  lot  66  in  Mars  Hill.  The  defendant  makes  no  claim  to  the 
south  half,  although  no  disclaimer  is  filed.  The  demandant  is  entitled  to  recover 
three>fifths  of  the  whole  lot.  The  defendant  is  entitled  to  three-fifths  of  the 
betterments  on  the  north  half.  Betterments  on  the  north  half,  in  toto,  to  be 
reckoned  at  $200,  the  value  of  the  whole  north  half,  without  bettennents,  $100. 

Judgment  accordingly. 

Danforth,  Yirqik,  Emery,  Foster  and  Haskell,  JJ.,  concurred. 
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RiOKBR  V,  MOORB. 
April  aO,  1885. 

VbKDOR  and  PimCHASVR  —  AORHMKNT  TO  CONVBT  RsAL  ESTATB  — EqIHTT  —  TsUSTS  —  ASSIGM' 

M ncT  —  HoRTOAOB  —  Attaohikq  Grsditors. 

When  one  deliyen  to  another  bis  promise  in  writing  to  conyey  to  him  real  estate  for  a 
specified  price,  payable  at  a  certain  time,  he  thereby  transmits  an  eqnitable  estate,  and  he 
becomes  the  trustee  of  the  estate  for  the  equitable  vendee,  who  becomes  the  trustee  of  the 
purchase-money  for  the  equitable  vendor. 

The  vendee  may  mortgagee  such  an  equitable  interest  and  that  mortgage  may  be  assigned ; 
and  when  the  assignee  give  notice  of  the  mortsage  and  assignment  to  the  vendor  the 
latter  then  becomes  the  trustee  of  the  estate  for  the  assignee. 

8uch  an  assignee  after  seasonable  tender  of  the  purchase-money  brought  a  bill  in  equity, 
affainst  the  vendor  for  conveyance,  making  the  creditor  of  the  vendee,  who  had  attached 
the  latfer's  interest  in  an  action  still  pendinjg,  a  party  defendant. 

ff6ld,  that  such  creditor,  not  having  tenc^red  the  purchase-money,  cannot  set  up  that 
the  mortgage  and  assignment  were  fraudulent  as  to  creditors. 

Wm.  L,  Pviruxm^  for  complainant.     Copdand  dh  Edg&rly,  for  respondents. 

VraoiN,  J.  According  to  the  fundamental  rule  in  equity  — **  What  ought  to 
be  done  is  considered  as  done '' —  when  Moore  executed  and  delivered  his  agree- 
ment of  January  5,  1880,  to  W.  A.  Worcester,  therein  promising  to  convey  his 
interest  in  the  property  described,  he  thereby  transmitted  an  equitable  estate  to 
Worcester  who  was  then  regarded  as  clothea  with  the  same  ultimate  interest  in 
the  property  which  he  would  receive  and  hold  if  Moore  had  actually  fulfilled  his 
agreement.  Moore  then  became  the  trustee  of  the  estate  for  Worcester,  retaining 
the  legal  title  as  security  for  the  purchase-money,  and  Worcester  the  trustee  of 
the  purchase-money  for  Moore.  lAnscoit  v.  Bttck^  88  Me.  680 ;  Qreen  v.  Smithy  1 
Atk.  572;  Bro<me  v.  Maneh,  10  Ye^.  597;  Eadley  v.  Bards,  8  DeG.,  J.  &  8.  68; 
Pom.  Eq.,  §  868  et  ho.;  Bote  v.  Fateew,  10  H.  L.  Cas.  672,  678;  LytaghtY, 
Hdwarda,  L.  R.,  2  Oh.  Div.  499,  606;  8.  C,  17  Eng.  Rep.  594,  614  note.  The 
estate  of  Worcester  under  the  agreement  was  of  such  a  substantial  character  that 
he  could  sell,  charge  or  incumber  it  by  mortgage,  as  he  did  do  to  Mrs.  Kiles,  be- 
fore the  conveyance  from  Moore.  Seton  v.  8h£sf  7  Ves.  265 ;  Champion  v.  Brown^ 
6  Johns.  Oh.  898,  408.  And  notice  thereof  to  Moore  would  constitute  him  the 
trustee  of  Mrs.  Niles.     Story  Eq.,  §  789. 

And  the  same  rule  would  apply  if  the  agreement  coupled  with  the  anterior  pro- 
ceedings between  Worcester  and  the  bank  and  Moore  be  regarded  as  security  for 
the  payment  of  the  balance  of  the  $6, 150  note,  and  therefore  an  equitable  mort- 
gage. For  **  equity  regards  the  right  of  a  mortgagor  as  the  beneficial  ownership 
of  the  land,  subject,  however,  to  the  lien  created  by  the  mortgage  as  a  security 
to  the  mortgagee  for  the  payment  of  his  demand.  The  mortgagor's  equitable 
property  is,  in  this  respect,  exactly  analogous  to  the  equitable  estate  of  a  vendee 
subject  to  a  lien  in  favor  of  the  vendor  as  security  for  the  payment  of  the  purchase- 
price.  Pom.  Eq.,  §§  162,  168,  876.  And  while  there  are  many  facts  and  circum- 
stances in  this  case  tending  to  show  that  the  negotiations  by  the  bank,  Moore  and 
Worcester,  which  resulted  in  the  execution  of  the  a^eement  of  January  5,  con- 
stituted a  mortgage,  still  we  have  concluded  to  consider  it  as  a  conditional  sale. 

In  his  letter  Moore  declined  to  release  to  any  one  claiming  under  Worcester,  on 
the  ground  that  the  agreement  ran  to  Worcester  alone,  and  not  to  him  and  his 
assigns.  And  when  the  tender  was  made  in  behalf  of  this  complainant  he  declined 
it.  Moore's  coufisel  now  contend  that  Worcester  had  a  riffht,  m  his  gwn  behalf,  to 
demand  and  receive  a  conveyance  on  tender  of  the  balance  due  under  the  agreement ; 
but  that  if  Moore  had  conveyed  to  the  complainant,  he  would  thereafter  be  liable 
to  Worcester.  We  do  not  so  understand  the  rules  in  equity.  To  be  sure,  in  law, 
before  our  late  statute,  such  an  agreement  could  not  be  assigned  so  as  to  allow  the 
assignee  to  brin^  an  action  thereon  in  his  own  name.  But  an  assignment  of  a  thing 
in  action,  though  nugatory  as  a  transfer  at  common  law,  is  regarded  in  eouity  as 
clothing  the  assignee  with  all  the  rights  of  his  assiffuer  and  to  be  enforced  at  the 
suit  of  the  assignee.  Pom.  Eq.,  §§  168,  869.  And  stiU  to  hold  Moore  as  the  trustee  of 
Worcester's  assignee,  notice  to  him  was  essential,  in  order  that  he  might  shape  his 
course  according  thereto.     For  Moore  had  a  substantial  interest  in  tne  property. 
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and  a  right  to  protect  and  assert  it.  And  still  he  was  bonnd  to  convey  not  to 
Worcester  alone,  but  to  whomsoever  Worcester  might  assign  his  interest,  provided 
that  assignee  should  seasonably  pay  or  tender  the  sum  due  under  the  terms  of  the 
agreement.  If  instead  of  an  executed  mortgage  or  assignment  the  negotiations 
l^tween  Worcester  and  Mrs.  Niles  had  taken  on  the  form  of  an  agreement  to  assign, 
then  notice  of  such  an  agreement  would  not  have  bound  Moore  to  her,  but  he  might, 
under  that  state  of  facts,  convey  to  Worcester  notwithstanding  such  an  agreement 
MeCreight  v.  Foster,  L.  R.,  6  Ch.  604,  610;  S.  C,  sub  nam.  Shato  v.  Foster,  L.  R., 
5  H.  L.  321»  333,  838,  where  Lords  Ghelhsford  and  Cairns  elaborately  discuss  the 
subject. 

In  the  case  at  bar,  the  notice  given  to  Moore  on  Jannary  8  was  seasonable  and 
ample,  including  copies  of  the  mortgages  and  assignments  together  with  the  dates 
of  their  respective  registration.  So  far  as  Moore  is  concerned,  we  perceive  no  rea- 
son why -he  should  not  be  decreed  to  release  the  unsold  land  described  in  his  agree- 
ment to  the  complainant.  The  defendant  Lyman,  however,  alleges  that  the 
mortgages  of  Worcester  to  Niles  are  fraudulent  as  to  him  as  creditor  of  Worcester; 
and  that  he  in  December,  1880,  in  an  action  still  pending,  attached  Worcester's 
right  under  the  agreement  of  January  5.  There  is  no  doubt  that  he  had  the  right 
and  authority  to  attach  it.  Rev.  Stat.,  chap.  81,  §  56.  But  to  avail  himself  of  any 
such  attachment,  either  he  or  Worcester  should  have  seasonably  paid  or  tendered 
to  Moore  the  amount  due  under  the  agreement.  If,  as  alleged,  the  mortgages  to 
Niles  are  void  and  the  assignment  of  them  to  the  complainant  are,  for  the  same 
reason,  also  void,  then  the  tender  to  Moore  was  made  -by  one  having  no  right  to 
the  conveyance,  and  therefore  of  no  avail,  and  the  land  has  consequently  been  for- 
feited and  the  attachment  has  become  valueless.  We  think,  therefore,  that  Libby 
cannot  set  up  that  defense  here. 

Neither  has  the  bank  any  reason  to  defend.     The  money  tendered  belongs  to 
the  bank  under  Morris'  mortgage,  which  seems  to  have  been  purposely  left  un- 
recorded until  a  long  while  alter  the  registration  of  the  Niles  mortgages.     What- 
ever may  be,  the  ri^its  of  the  parties  can  be  determined  hereafter,  the  principal^ 
object  being  now  to  prevent  a  forfeiture  of  the  land  under  the  agreement  of  ^ 
January  5.  ^ 

Our  opinion  is  that  the  bill  should  be  sustained,  that  Moore,  on  the  payment  of 
the  sum  tendered  January  8,  should  release  to  the  complainant  the  unsold  land 
described  in  his  agreement  of  January  5,  the  complainant  to  hold  the  same  in 
trust  for  the  equitable  owners  of  the  property  in  accordance  with  their  respective 
priorities  and  claims  to  be  hereafter  determined. 

Bill  sustained,  with  costs. 

Decree  according  to  the  opinion. 

Peters,  C.  J.,  Walton,  Libbbt,  Emery  and  Haskell,  JJ.,  conciured. 


Rogers  v.  Sheerer. 

April  22,  1886. 

Sbippinq  —  Contract  Bktwbbn  Pabt-Owmbrs  as  to  Who  Shaxl  bb  Mastbr. 

A  contract  between  two  part-owners  of  a  vessel,  that  each  shall  sail  the  vessel  as  mis- 
ter on  alternate  years,  cannot  be  inToked  by  one  ^against  the  other)  when  he  has  acquired 
such  habits  of  intemperance  as  render  him  unfit  to  perform  the  duties  pf  master. 

Whether  (»uch  a  contract  is  void  as  being  against  public  poUcy,  qiuere, 

C,  E,  LitO^ld,  for  plaintiff.     A.  P.  Gould,  for  defendant. 

Virgin,  J.  Assumpsit  to  recover  damages  for  depriving  plaintiff  of  his  alleged 
right,  under  a  contract  between  the  parties,  to  saU  and  navigate,  as  master,  the 
schooner  E.  H.  Potter. 

The  report  discloses  that  on  October  2,  1871,  the  plaiiftiff,  defendant  and  several 
others  contracted  with  one  Bean,  to  build  for  them  a  schooner,  of  about  three  hun^ 
dred  and  fifty  tons,  according  to  certain  written  specifications,  to  be  launched  in 
the  following  April.  On  October  5,  1871,  the  plaintiff  and  defendant  executed 
an  agreement  therein  **  mutually  stipulating  that  O.  H.  P.  Rogers  is  to  sail  the 
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Tessel  as  master  for  the  first  year  and  Fred.  Sheerer  the  second  year,  and  then 
to  alternate  from  year  to  year."  Accordingly  the  plaintiff  sailed  her  the  first  year, 
commencing  September  1,  1872,  and  the  defendant  the  second,  the  parties  alter- 
nating from  year  to  year  until  May  1,  1877,  when  on  demand,  at  Portland,  the 
defendant  refused  to  surrender  to  the  plaintiff  although  he  had  been  in  charge 
since  January  11,  1876.  Whereupon  this  action  was  brought  for  breach  of  the 
above  agreement.  The  contract  was  executed  by  these  parties  alone  and  was  not 
intended  to  be  signed  by  any  other  owners. 

There  is  strong  reason  and  high  authority  for  declaring  such  a  contract  void  as 
against  public  policy,  based  upon  the  vast  power  and  authority  of  a  master  of  a 
vessel,  the  important  nature  of  the  trust  reposed  iu  him,  the  corresponding  duty 
of  exercising  the  utmost  circumspection  in  his  choice  and  appointment,  and  the 
great  importance  that  the  exercise  of  this  duty  shall  be  by  an  unfettered  judg- 
ment, as  declared  by  Lord  Tknterden  in  Card  v.  Bope,  2  Bam.  &  Ores.  661,  674, 
675.  Judge  Stort,  speaking  of  the  authority  of  the  major  part-owners  to  appoint 
and  displace  the  master,  says :  *'  But,  then,  this  authority  must  be  exercised  by  a 
tree  and  impartial  judgment,  .  .  .  any  contract,  therefore,  made  by  some  of  the 
part-owners  only,  which  is  calculated  to  have  the  effect  of  fettering  their  judg- 
ment and  of  binding  them  to  appoint,  or  concur  in  the  appointment  of,  particular 
persons  as  master  and  officers  is  a  violation  of  that  duty.  .  .  .  Such  a  contract  is, 
therefore,  utterly  void,  as  against  public  policy,  and  the  true  interests  of  com- 
merce and  navigation.  .  .  .  Upon  this  ground  a  contract  made  by  two  part-own- 
ers who  were  the  ship's  husbands,  with  a  third  to  sell  him  a  part  of  their  shares, 
and  to  be  appointed  master  (they  holding  a  majority  of  interests)  and  they  to  be 
continued  as  the  ship's  husbands  and  he  or  they  to  have  the  appointment  of  his 
successor,  as  master,  has  been  held  utterly  void."  Sto.  Part.,  §  432.  The  same 
doctrine  is  laid  down  in  Fland.  Ship.,  §  370. 

Mr.  Maclachlan,  in  his  treatise  on  the  law  of  Merchant  Shipping,  speaking  of 
the  appointment  of  master,  says :  ''  In  appointing  to  an  office  of  such  importance 
the  owners,  or  those  of  them  with  whom  the  appointment  lies,  being  usually  a 
majority  in  interest,  are  bound  by  a  re^rd  to  their  own  advantage,  and  much 
more  by  their  duty  to  others,  to  proceed  circumspectly  in  the  exercise  of  a  free 
and  impartial  judgment;  and  any  contract  which  destroys  that  impartiality,  e,  g.^ 
by  obligating  them  or  some  of  them  to  concur  in  a  particular  appointment  at  the 
peril  of  an  action,  is  illegal  and  void."  MacL  Ship,  (2nd  ed.)  123.  See,  also.  Coll. 
JPart.  ^ark.  ed.),  §  1211;  Abb.  Ship.  (Sto.  &  Perk,  ed.)  136;  Ward  v.  Ruckman, 
86  N.  Y.  26,  80. 

However  we  do  not  place  the  decision  of  this  case  upon  this  ground,  but  upon 
its  more  immediate  merits.  There  are  a  very  few  contracts  which  expressly 
contain  all  of  the  intentions  of  the  parties,  hence  they  are  to  be  construed 
-with  reference  to  their  subject-matter.  In  construing  the  contract  sued  on 
we  are  not  limited  strictly  to  its  express  terms.  It  would  be  absurd  for 
either  party  to  contend  that  he  was  entitled  to  sail  the  vessel  alternate 
jears  at  all  hazards;  or  that  nothing  short  of  the  destruction  of  the  vessel 
or  of  his  own  life  could  legally  intervene.  There  are  implied  conditions  along 
with  which  the  express  terms  must  be  read  in  order  to  obtain  the  real  in- 
tentions of  the  parties.  The  great  power  and  authority  of  a  master  necessarily 
impose  upon  him  commensurate  duties  and  responsibilities,  to  perform  which 
care,  attention,  prudence  and  fidelity  are  exacted  of  him  by  the  law.  In  other 
words,  the  parties  intended  that  each  should  sail  the  vessel  alternate  years,  so  long 
and  only  so  long  as  he  performed  the  high  and  responsible  duties  of  master  with 
that  degree  of  care,  attention,  prudence  and  fidelity  which  the  law  demands ;  and 
when  he  failed  to  do  that  he  could  no  longer  invoke  the  aid  of  the  contract  which 
he  had  broken. 

It  is  fully  proved  and  not  denied  that  the  plaintiff  became  a  defaulter  at  the 
time  of  his  last  settlement  with  the  general  agents,  in  January,  1876,  to  the 
amount  of  $780,  no  part  of  which  has  he  ever  paid,  and  that  he  has  not  had  any 
attachable  property  since  then,  but  conveyed  away  his  only  share  in  the  vessel  at 
that  time.  This  has  been  decided  in  admiralty  to  be  sufficient  cause  for  removal, 
as  master,  even  though  a  part-owner.    Fland.  Ship.,  §  871. 
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Again,  the  testimoDy  is  overwhelming  that  his  habits  of  intemperance,  especi- 
ally during  his  last  year,  rendered  him  unfit  to  discharge  his  duties  as  master; 
and  the  general  agents  directed  the  defendant  not  to  deliver  the  vessel  over  to 
his  charge.  Our  opinion,  therefore,  is  that  under  the  stipulation  in  the  report 
there  must  be  judgment  for  the  defendant. 

PbTEBS,  0.  J.,  WALTON,  DaNFOETH,  LlBBBT  and  HAflEBTiT.,  JJ.,  concuTTed. 


State  v.  Bean. 

April  22,  1885. 
Obuonai.  Law—  Indiotmbnt  —  Absom  —  Nollb  Pboskqui. 


«*u    AuvkavvMAVMv     vuwA^wu     vuw     «a%>Awu«swui>     au   wu«  wuuv    *T&I>U    WUXUtUIC    •  \AVTOtUUK~UVUaV    BUU 

bam.    Beld,  that  the  prosecuting  officer  mar  by  leaire  of  court,  and  against  the  defendant's 
objections,  enter  noUe  proMqvi  to  so  much  of  the  indictment  as  charged  the  burning  of 
the  bam. 
The  alleging  of  the  commission  of  a  criminal  act  in  an  indictment  alleges  the  intent 

Joseph  0.  Holma%  county  attorney,  for  State.     H,  X.  Whitoomb^  for  defendant 

Peters,  0.  J.  In  a  single  count  the  defendant  was  charged  with  burning  a 
dwelling-house  and  a  bam.  An  objection  was  interposed,  before  the  jury  was 
impaneled  to  try  the  case,  that  the  indictment  was  bad  for  duplicity.  There- 
upon the  prosecuting  officer,  with  leave  of  court,  but  affainst  the  defendant's 
consent,  entered  a  TioUe  prosequi  to  so  much  of  the  indictment  as  charged  the 
burning  of  the  barn.  The  defendant's  counsel  denies  the  right  of  dividing  a 
count  by  entering  a  discontinuance  to  a  part  of  it. 

It  was  held  in  State  v.  Burke,  38  Me.  574.  that  a  noUe  prosequi  may  be  entered 
as  to  any  part  of  a  count  whereby  the  charge  is  made  less  criminal.  We  think  it 
.  may  be  entered  at  proper  time  to  the  whole  indictment,  or  to  any  count  or  counts 
in  it,  or  to  any  person  or  persons  named  in  it,  or  to  any  part  of  a  count.  Snth. 
has  been  the  common  practice  in  our  courts.  Any  part  of  a  count,  which  is  in  its 
nature  separable  from  the  rest,  may  be  removed  by  nolle  prosequiy  and  the  remainder 
stand.  The  defendant  is  not  injured  by  the  removal  of  superfluous  or  double 
allegations.  He  thus  gets  rid  of  the  embarrassmeut  he  complains  of.  Jennings  v. 
Commonwealth^  105  Mass.  586  ;  Commonwealth  v.  Dean,  109  id.  849 ;  Commonwealth 
V.  Tuck,  20  Pick.  856;  1  Bish.  Cr.  Pr.  (3d  ed.),  %  1391;  Heard  Cr.  PL  128. 

It  is  objected  to  the  count  that  it  does  not  declare  that  the  defendant  set  fire  to 
the  building  with  an  intent  to  bum  and  destroy  it.  The  intent  is  fully  aQe^d  in 
the  averment  that  the  defendant  "  feloniously,  willfully  and  maliciously  "  ^d  the 
act.  The  criminal*  act  alleged  in  the  indictment  cannot  be  committed  without  an 
evil  intent.  Alle^g  the  commission  of  the  act  alleges  the  intent.  The  other 
points  made  by  the  defense  do  not  require  refutation.  Shorn  of  the  unnecessary 
and  separable  matter  touching  the  burning  of  the  bam,  the  count  is  in  the  com- 
mon form  and  unobjectionable. 

Case  to  stand  for  trial. 

Daitfobth,  Yiboin,  Libbet,  Emeet  and  Haskell,  JJ.,  concurred. 
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SVPREME  COURT  OF  RHODE  ISLAN-D. 


Whittikb  v.  Colliks. 

June  18,  1885 

Nbootiabu  Inbtbuiibnt— Ihdorsbb  Takihg  Sbouritt— Waiybb  of  Demand  and  Noticb. 

In  Rhode  Island  the  indorser  of  a  promissory  note,  by  taking  security  from  the  maker, 
does  not  waire  demand  upon  the  maker  and  notice  oi  non-payment  If,  after  the  time  for 
demand  and  notice  has  passed,  the  indorser  of  a  promissory  note  merely  requests  the 
holder  not  to.press  the  note  against  the  maker,  he  does  not  thereby  waive  demand  and 
notice. 

Defendant's  petition  for  a  new  trial     The  opinion  states  the  x>oint. 

Warren  R,  Perce,  for  plaintiff.  James  G,  CoUms  <fe  WaUer  H.  Barney,  for  de- 
fendant. 

Stinbss,  J.  Petition  for  now  trial  in  a  suit  against  an  indorser  of  promissory 
notes  apon  the  ground  that  erroneous  instructions  were  given  to  the  jury.  It  was 
admitted  at  the  trial  that  there  was  no  legal  demand  and  notice,  but  it  was 
claimed  that  this  was  waived  by  the  fact  that  the  defendant  stated  to  the  plain- 
tiff, when  the  loans  were  negotiated,  that  he  held  a  bill  of  sale  of  certain  property 
belonging  to  the  maker  of  the  notes  to  protect  him  as  indorser  of  said  notes. 
The  defendant  denied  that  he  had  security,  and  that  he  so  stated,  but  requested 
the  court  to  charge,  that  the  mere  holding  of  security  by  him  to  secure  him  as  in- 
dorser would  not  be  equivalent  to  a  waiver  of  demand  and  notice.  This  the  pre- 
siding judge  refused,  but  instructed  the  jury  that  if  the  defendant  held  security, 
ample  to  cover  his  liability  as  indorser,  of  which  his  statement  to  that  effect  to 
the  plaintiff  would  be  evidence,  then  legal  demand  and  notice  of  the  dishonor  of 
the  notes  were  unnecessary.    The  defendant  excepted. 

It  cannot  be  denied  that  there  is  authority,  both  in  text-books  and  in  decided 
cases,  for  the  instruction  that  was  given.  Judge  Story,  in  his  work  on  Promis- 
sory Notes  (7th  ed.),  §  281,  gives,  among  the  excuses  for  non-presentment,  **  The 
receiving  of  security  by  the  indorser  before  or  at  the  time  of  tne  maturity  of  the 
note  as  an  indemnity  or  payment  thereof.  In  such  a  case,  if  the  security  or  in- 
demnity be  a  full  security  or  indemnity  for  the  amount  of  the  note,  it  is  plain 
that  the  indorser  can  receive  no  damage  from  the  want  of  a  due  presentment.** 
A, 'similar  statement  is  made  in  3  Kent  Com.  (12th  ed.)  '''118,  and  the  same  cases 
are  cited  as  authority  in  both  books.  It  will  be  seen  however,  upon  examination, 
that  the  cases  can  hardly  be  regarded  as  authority  for  the  statements  of  the  dis- 
tinguished writers.  The  doctrine  seems  to  have  had  its  origin  in  Gomey  v.  Da 
Costa,  1  Esp.  302,  a  decision  at  nisiprius.  An  insolvent  had  made  a  composition 
with  his  creditors,  but,  to  avoid  the  expense  of  a  conveyance  to  trustees,  it  was 
agreed  that  he  should  give  his  notes,  inaorsed  by  the  defendant,  the  latter  taking 
a  transfer  t)f  the  debtor's  property  to  the  amount  of  the  composition.  Presumably 
the  transfer  covered  the  entire  property  of  the  debtor,  although  this  is  not  stated, 
but  the  decision  seems  to  rest  upon  the  fact  of  a  primary  undertaking  and  lia- 
bility on  the  part  of  the  defendant,  by  reason  of  his  agreement  with  the  creditors, 
rather  than  upon  his  liability  as  a  secured  indorser.  Indeed,  be  is  not  referred  to 
as  an  indorser  by  the  court.  He  seems  to  have  been  treated  as  a  joint  maker  in 
fact,  though  an  indorser  in  form.  The  case,  therefore,  is  far  from  supporting  the 
proposition  which  is  quoted  above.  Martel  v.  Tureau^s  Estate,  6  Mart  (N.  S., 
La.)  118,  is  a  case  of  similar  character.  The  earliest  and  most  frequently  quoted 
case  in  the  country  is  that  of  Bond  v.  Farnham,  6  Mass.  170,  which  was  a  typical 
case  of  another  class.  The  point  decided  was  that  when  an  indorser  takes  for  his 
indemnity  M  of  the  maker's  property,  thereby  putting  it  out  of  his  power  to  pay 
the  note,  he  stands  in  the  shoes  of  the  maker,  upon  whom  a  demand  would  be 
fruitless,  and  a  waiver  of  notice  is  consequently  implied.  It  is  to  be  noted,  in 
this  case,  that  the  waiver  is  emphatically  stated  to  depend  upon  the  transfer  of 
the  whole  of  the  maker's  estate  and  not  simply  upon  the  fact  that  he  received 
security.    To  exactly  the  same  point  are  Mechanics'*  Bank  of  N,  T,  v.  Oriswold,  7 


Digitized  by  LjOOQ  IC 


528  The  Eastern  Repobteb.  [B.  L 

Wend.  166;  Perry  v.  Gfreens,  19  N.  J.  L.  61;  DuvaU  v.  Farmers'  Bank  of  Mary- 
landy  9  GDI  &  J.  31;  WatUm  v.  Crouch  <&  Co.y  5  Leigh,  522.  In  AndrewiY. 
Boyd,  3  Mete.  484,  the  indorser  was  held  liable  upon  an  express  agreement ;  in 
Prentiss  v.  DanieUon^  5  Conn.  175,  it  was  held  that  indemnity  given  for  other 
notes  did  not  apply  to  the  one  in  suit,  and  hence  the  indorser  was  not  liable ;  in 
Holman  v.  Whiting^  19  Ala.  703,  it  was  determined  that  the  indorser  was  not 
indemnified  and  not  liable.  Leu>is  t.  Kramer ^  3  Md.  265,  held  that  *' receiv- 
ing a  sum  less  than  the  amount  of  the  note  will  not  necessarily  operate  as  a 
waiver,''  but  that  it  might  be  recovered  by  the  holder  aeainst  the  indorser  as 
money  had  and  received  to  the  holder's  use,  pro  tanto,  in  discharge  of  the  note. 
WhDe  there  are  numerous  dicta,  in  these  cases,  to  the  effect  that  any  taking  of 
security  is  a  waiver  of  demand  and  notice,  the  cases  themselves  do  not  decide,  nor 
even  support  the  proposition. 

The  cases  of  Meaa  v.  Smally  2  Me.  207,  and  Beveling  v.  Perris^  18  Ohio,  170, 
do,  however,  directly  support  it;  but  the  former  cites  only  BondY.\Farnham^  and 
the  latter,  the  same  case  with  Mead  v.  Small  and  Meckatiid  Bank  of  JV.  T.  v. 
Oriswold^  svpra.  The  foundation,  then,  of  these  cases  is  Bond  v.  Famham, 
which,  as  before  stated,  stands  upon  a  difterent  ground  and  supports  a  different 
principle. 

On  the  other  hand,  the  question  before  us  has  arisen  in  many  cases  which  have 
expressly  decided  that  the  receipt  of  security  is  not  a  waiver  of  demand  and 
notice.  Kramer  v.  Sandfordy  4  Watts  &  Serg.  328;  WUson  v.  Semer^  14  Wis, 
880;  Denny  Y.  Palmer^  5  Ired.  610;  Seacard  v.  Miller^  13  N.  Y.  55;  EoUandy. 
Thimer,  10  Conn.  808;  Woodman  y.  Eastman,  10  N.  H.  359;  Moses  v.  ^io,  48 
id.  557;  Creamer  v.  Perry,  17  Pick.  332;  Haskell  y.  Boardman,  8  Allen,  88. 

We  think  the  weight  of  authority  is  with  these  cases.  We  also  think  that 
they  are  correct  in  principle.  The  general  rule  of  an  indorser's  liability  is  so  well 
understood  in  commercial  circles,  that  no  exception  should  be  engrafted  upon  it 
which  is  not  required  by  reason  or  necessity.  Indorsements  of  negotiable  paper 
have  become  such  a  necessary  part  of  business  affairs  that  the  rules  relating  to 
them  should  be  as  simple  and  stable  as  possible.  If  they  should  be  hedged  about 
with  unreasonable,  or  unnecessary  exceptions,  the  plain  man  would  become  be- 
wildered, and  the  law,  instead  of  showing  a  straight  path  of  conduct,  would  en- 
tangle him  in  a  thicket  of  unexpected  uabilities.  Why  should  the  receipt  of 
security  make  an  exception  to  the  rule  that  an  indorser  is  entitled  to  notice  of 
non-payment?  In  takmg  security  he  has  practically  said  to  the  maker,  '^I  will 
hold  this  to  indemnify  me  in  ease  I  become  liable  to  pay  your  note."  Why  should 
it  be  said  that  he  thereby  becomes  liable  to  pay  it  ?  This  would  change  his  con- 
tract and  character  from  that  of  an  indorser  to  that  of  surety  or  joint  maker.  If 
he  has  received  funds  for  the  express  purpose  of  paying  the  note,  or  if  he  has 
taken  the  whole  of  the  maker's  property  for  securif^,  reasons  for  holding  him 
liable  have  been  stated ;  but  those  reasons  do  not  apply  in  a  case  like  the  one  be- 
fore us.  The  indorser's  liability  at  the  outset  was  contingent;  to  ffuard  against 
the  contingent  liability  he  took  security ;  we  do  not  see  how  the  lisSility  thereby 
became  absolute.  It  is  said  that  the  reason  for  the  rule  requiring  notice  to  in- 
dorsers,  is  to  enable  them  to  proceed  at  once  to  collect  from  the  maker  and  thus 
to  secure  themselves;  that  if  the  indorser  is  secured,  he  can  lose  nothing,  and  the 
reason  for  the  rule  failing,  the  rule  itself  does  not  apply.  But  this  does  not  fol- 
low. An  indorser,  receiving  no  notice  of  non-payment,  may  think  the  note  is 
paid ;  or  may  be  wrongly  informed  that  it  is  paid,  and  surrender  the  securit]^, 
only  to  learn  later,  if  this  were  the  doctrine,  that  he  has  waived  notice  and  is 
still  liable  without  his  security.  Again,  the  security  he  supposed  to  be  good,  may 
prove  to  be  worthless.  Moreover,  if  the  fact  that  the  indorser  would  eventually 
lose  nothing  is  to  affect  his  liability,  the  solvency  of  the  maker,  from  whom  the 
indorser  could  eventually  recover,  might  be  shown,  with  e<}ual  reason,  as  a  ground 
to  hold  the  indorser  liable.  The  liability  of  the  indorser  is  not  dependent  upoa 
his  ultimate  loss  or  reimbursement,  but  upon  the  rules  of  mercantile  law,  and 
hence  it  does  not  depend  upon  the  fact  of  security  or  no  security.  This  has  been 
well  stated  by  Professor  Parsons;  **  The  answer  to  the  objection  that  the  whole 
object  in  requiring  notice  is  attained  as  soon  as  the  indorsee  is  indemnified  is,  ia 
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our  opimoii,  that^  whatever  may  have  been  its  effect  in  the  gradnal  f onnation  oi 
the  law,  the  requirement  of  notice  has  at  last  settled  down  into  a  strict  technical 
right,  and  an  appeal  to  original  reasons  has  become  less  frequent  and  less  influ- 
ential" 

We  think  that  the  instruction  given  in  this  case,  upon  this  point,  was  erroneous. 

It  is  also  set  forth  in  this  case,  that  the  court  erred  in  refusing  to  allow  the  de- 
fendant to  prove  that  the  rate  of  interest  charged  was  exorbitant,  in  order  to  en- 
able him  to  claim  an  unconscionable  contract  as  in  Brown  v.  Hall^  14  R.  X.  249. 
But  this  case  does  not  fall  within  the  principle  upon  which  Broion  v.  EiaU  was  de- 
cided. The  parties  to  this  note  were  competent  to  contract,  and  it  does  not 
appear  that  there  was  any  fraud  or  oppression  or  any  advantage  taken  of  a  con- 
fiaential  relation.     The  testimony  was,  therefore,  properly  excluded. 

The  third  ground  of  error  alleged,  is  the  instruction  to  the  jury  that  requests  by 
the  defendant  to  the  plaintiff  for  forbearance  in  demanding  payment  of  the  note, 
whether  before  or  after  maturity,  would  amount  to  a  waiver  of  notice.  It  is  not 
clear  from  the  record,  whether  the  request  related  to  the  legal  demand  at  maturity, 
or  whether  it  was  a  mere  request  to  forbear  demanding  payment  for  a  while,  after 
maturity.  If  the  plaintiff  was  induced  to  omit  the  legal  demand  by  the  defendant's 
request,  of  course  she  would  thereby  waive  notice  of  demand  and  non-payment ; 
but  if  it  was  a  simple  request,  after  the  time  for  demand  and  notice  had  expired, 
not  to  press  the  maker  of  the  note,  the  plaintiff  still  being  at  liberty  to  bring  suit, 
if  she  chose,  we  do  not  think  that  such  a  request  would  amount  to  a  waiver  by 
the  defendant. 

Petition  granted. 

[See  ShOdon  v.  fforpon,  8  Am.  Eep.  669 ;  WrigU  v.  Andrews,  85  id.  808— Ed  J 


HOPKIKS  V.  YOUNO. 

June  18,  1885. 

Taxation  —  UNOiRTAnrTT  —  Omission  of  Dollab  Signs. 

With  an  assessmeni-list  for  town  taxes  was  a  oertifloate  settinff  forth  the  total  valuation' 
in  dollars  and  cents  and  the  amounts  in  dollars  and  cents  of  the  total  realty  tax  and  of 
the  total  personalty  tax.  Bsld,  that  the  assessment-list  sufficiently  described  the  estate 
taxed,  and  was  not  roid  for  uncertainty  owing  to  a  lack  of  dollar  signs. 

AsiumpsU,     Heard  by  the  court,  jury  trial  being  waived. 

Browne  Js  Van  Slyeh,  for  plaintiff.      ColweU  dk  Ba/mey^  for  defendant. 

SrmBsa,  J.  Suit  to  collect  a  town  tax,  which  the  defendant  resists  upon  two 
grounds. 

Fimt,  That  the  assessment-list  does  not  properly  describe  the  estates  taxed.  The 
list  is  made  up  as  follows: 


NAME. 

Description. 

Seal. 

Personal. 

Tax. 

Toang,  Cyrus, 

Si  a.  home  estate 

800 
800 
200 

[•12.60. 

eo  a.  T.  Toung.  lot  

9a.  woodland,  Whipple  lot 



Unquestionably  a  valid  assessment  must  describe  the  property  assessed  with 
sufficient  clearness  and  certainty  to  inform  the  owner  of  the  assessment  and  to 
show  upon  what  property  the  tax  is  levied.  The  description  must  be  sufficient  to 
identify  the  property  in  case  of  a  sale,  upon  which  the  tax  has  not  been  paid  and 
the  property  which  is  to  be  sold  to  pay  the  tax.  It  does  not  follow  however,  that 
in  the  assessment-list  a  description  of  the  property  by  metes  and  bounds  is  neces- 
sary. This  would  be  both  cumbersome  and  impracticable.  But  short  of  this  it 
would  be  difficult  to  describe  a  man's  estate  with  clearer  definiteness  than  as  hia 
'•home  estate,*'  of  twenty-four  acres,  or  his  "9  a,  woodland,  Whipple  lot." 
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The  owner  certainly  couM  not  be  mkled  by  such  a  description,  uid  otheis  would 
be  quite  ^  likely  to  know  the  land  levied  upon  by  these  designations  as  by  metes 
and  bounds.  In  a  deed  a  more  extended  and  exact  description  would  be  giveiL 
but  such  a  reference  as  this  points  out  the  tract  that  is  assessed  as  clearly  as  oouia 
be  expected  in  an  assessment-list.  If  ^^  Buck  Leap f^*  ''^  F^  Bnd  OZ00V' &  bouse 
with  a  certain  number  on  a  certain  street,  and  the  like,  are  sufficient  for  a  declara- 
tion in  trespass,  the  description  which  is  given  in  this  case  ought  to  answer  for  the 
assessment-list  in  a  town  tax. 

It  is  suggested  by  counsel  that  without  a  more  particular  description,  the  asses- 
sors may  have  erroneously  supposed  that  the  twenty-four  acres  lay  mostly  on  one 
side  of  the  defendant's  house,  when  in  fact,  they  lay  mostly  on  the  other/  and 
have  valued  it  accordingly.  We  are  bound  to  assume,  if  nothing  appears  to  the 
contrary,  that  the  officers  assessed  what  they  say  they  assessed,  the  <*  home  estate/' 
etc.  TtiQ  statute  requires  the  tax  payer,  after  notice  given  as  in  this  case,  to  bring 
in  an  exact  account  of  his  ratable  estate,  **  describing  and  specifying  the  value  of 
every  parcel  of  his  real  and  personal  estate,"  and  if  h.e  fails  to  do  so,  he,  **  if  over- 
taxed, shall  have  no  remedy  therefor."  If  the  individual  is  denied  a  remedy  foir 
an  error  in  judgment  on  the  part  of  the  assessors,  by  reason  of  his  default,  clearly 
the  tax  should  not  be  declared  void  because  of  the  same  default  in  failing  so  to 
describe  his  property  that  the  assessors  might  know  with  certainty  what  and  where 
it  was. 

Second.  That  the  manner  in  which  the  valuations  and  amount  of  tax  are  carried 
out,  without  dollar  marks  or  other  indications  to  show  whether  the  figures  stand 
for  dollars,  cents  or  mills,  is  so  uncertain  as  to  render  the  assessment  Toid.  In 
Oaliforoiti,  Illinois  and  Tennessee,  it  has  been  held  that  defects  of  this  character 
invalidate  and  avoid  the  tax.  People  v.  San  Francisco  Savings  Union,  81  Cal.  182 ; 
People  V.  ffastingsj  34  id.  671;  Latorenoe  v.  FaM,  20  111.  888,  340;  Lane  v.  Bommd- 
man,  21  id.  148;  Dukes  v.  Bowley,  24  id.  210;  Randolph  v.  Metcalf,  6  Cold.  400. 

It  should  be  noticed  however,  that  in  Illinois  and  Tennessee,  the  question  arose 
upon  judgments  against  delinquent  tax  payers,  where  greater  strictness  woula  be 
required,  and  that  the  decision  in  each  case  proceeds  upon  the  ground  that  nothing 
Appeared  by  which  it  could  be  determined  what  value  had  been  put  upon  the  prop- 
erty. In  other  cases  it  has  been  held  that  a  similar  method  of  setting  out  values 
was  not  invalid,  because  what  was  meant,  sufficiently  appeared  and*  no  one  could 
be  misled  thereby.  Cahoon  v.  Coe,  52  N.  H.  518,  524;  Bird  v.  Perkins,  88  Mich. 
28,  31 ;  State  v.  Eureka  Consolidated  Mining  Co,,  8  Nev.  15. 

The  case  before  us  is  somewhat  different.  Appended  to  the  assessment-list  is  a 
certificate  by  the  assessors,  in  which  they  set  forth  that  the  total  valuation  of  the 
real  and  personal  estate,  each,  is  a  certain  amount  in  dollars  and  that  the  total  tax 
is  a  certain  amount  in  dollars  and  cents.  This,  in  connection  with  the  other  parts 
of  the  list,  indicates  the  meaning  of  the  figures  and  renders  them  certain.  *^Id 
cerium  est  quod  eertwm  reddi  potest,^* 

We  think,  therefore,  that  the  assessment  is  not  void,  upon  the  groonds  elamied, 
and  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  lor  plaiutifE. 


Cabb  r),  Mabon. 
June  18,  1886. 

ASBIOHMUrT  FOB  ObBDITORS  — RSMOVAL  OF  ASSIQNBB  —  NbGLKOT  TO  FlLB  InVBITTOBT. 

In  Pub.  Stat  R.  I.,  chap.  237,  %  8.  Of  the  removal  of  assignees,  the  words  "  for  < 
sbowD"  are  confined  to  neglect  in  filing  an  inventory  and  schedule. 

The  court  will  not  peremptorily  remove  an  assignee  for  neglecting  to  file  an  iovmitoiy 
and  schedule  as  required  by  statute,  when  the  ne^ct  is  unintentional  or  seems  to  have 
good  excuse. 

Petition  for  the  removal  of  the  respondents  as  assignees  under  a  deed  of  assigB- 
ment  for  the  benefit  of  creditors. 

The  Public  Statutes  of  Rhode  Island,  chap.  287,  §5  8,  11,  provide: 

%  8.  The  supreme  court  shall,  upon  the  petition  of  any  creditor  interested  in 
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4iiy  deed  9i  awignnent  ma^^  1|iy  a  delator  for  the  beneAt  of  cieditors,  upon  due 
xu>l|ic9  and  for  oauae  shown,  remore  any  assignee  named  in  such  deed  oi  assi^- 
inenty  i^rho  shall  neglect  to  render  an  inventory  and  schedule  as  required  by  ttiis 
chaptejiT)  or  sJpubJI  neglect  to  give  ^  bond  as  required  by  said  court,  and  may,  upon 
the  petition  oX  a  mi^^Okrity  in  interest  of  the  creditors  interested  in  any  such  deed 
of  i^s^gnmei^t^  uppn  due  notice  and  for  cause  shown,  remove  the  assignee  named 
therein  from  his  office  and  trust.  ^ 

§  11.  The  assignee  named  in  any  deed  of  assignment  m^e  by  a  debtor  for 
the  benefit  of  creditors  shall,  within  two  months  after  the  time  of  accepting  the 
trusts  created  by  said  deed,  render  on  oath  to  said  court  an  inventory  of  all  the 
effebts,  estates  and  credits  conveyed  by  said  deed  and  a  schedule  of  the  liabilities 
and  cre<^tora  of  said  debtor  so  lar  as  the  same  can  be  ascertained,  and  file  said 
inventory  and  schedule,  together  with  a  copy  pf  such  deed,  in  the  office  of  the 
clerk  of  said  court  in  the  county  where  sa^  debtor  resides  or  has  his  principal 
place  of  business. 

Golwdl  dt  Barney,  for  petitioners.  Jiamea.  TiUinghast  and  James  M,  Morton^  for 
respondents. 

Feb  Cubiam.  In  the  above-entitled  cause  it  appears  that  the  assignees  sent  to  the 
creditors  individually,  a  statement  of  the  assets  and  liabilities  which  they  might 
well  suppose  would  be  satisfactory  to  the  creditors,  and  which  appears  to  have  been 
satisfactory  to  a  large  majority  of  them.  The  assignees  might,  therefore,  assume 
that  the  creditors  would  not  insist  upon  the  inventory  and  schedule  required  by 
Pub.  Stat.  K.  I.,  chap.  ^37,  §  11.  The  neglect  to  comply  with  that  section  is  not 
necessarily  and  absolutely  a  ground  of  removal  of  an  assignee,  as  we  infer  from  the 
language  of  Pub.  Stat.  R  I.,  chap.  237,  %  8,  which  provides  that  the  court  shall 
remove  the  assignee  in  such  case  **upon  due  notice  and  for  cause  shown,"  and 
which,  we  think,  leaves  it  in  the  discretion  of  the  court  to  allow  the  assi^ee  to 
remain,  if  his  default  was  unintentional  or  there  was  good  excuse  for  it.  We 
think  that  under  the  circumstances,  there  was  an  excuse  for  the  assignees  in  the 
present  case,  and  we  will  not  remove  them  on  condition  that  they  file  an  in- 
ventory and  schedule  on  or  before  Tuesday,  June  33^  1885. 

We  are  of  the  opinion  that  imder  the  first  clause  of  Pub.  Stat.  B.  L,chap. 
287,  §  8,  th^  assignee  cannot  be  removed  for  any  other  cause  than  a  neglect  to 
render  an  inventory  and  schedule,  the  words  "for  cause  showUi"  mean^lg  a 
cause  connected  with  such  neglect. 

Order  accordingly. 


Rbsdboker  V,  BowsN. 
Ji^ne  18, 1885. 

(](9aTS  —  Fastitxon  —  CouysBL  I'suf. 

In  Pub.  Stat  B.  I.,  chap.  280,  %  22,  of  partition,  the  words  *'co&t  ol  p»Hi^9Q 
counsel  fees  as  well  as  the  coats  of  suit  anq  other  expenses  of^  making  partition.^ 


^iU  in  equity  for  partition.     On  motion  for  a  final  decree. 

The  dri^  decree  presented  by  the  complainants  in  tills  case  contained  th^ 
following  clause: 

'•^Fourth,  That  the  costs  of  this  suit  to  be  taxed  by  the  clerk  be  equally 
4ivided  between,  and  payable  by  the  complainants  and  the  defendants.  Wnliam 
fiibaw  Bowen  and  wife;  that  the  sum  of  $50  be  assessed  upon  the  sa^d  William 
Shaw  Bowen  ajid  wife  as  a  solicitor's  lee ;  that  the  sum  so  assessed  and  one-half 
Uie  costs  taxed  as  aforesaid  be  a  Uen  on  the  land  set  off  as  aforesaid  to  the  said 
William  8haw  Bowen  and  wife,  and  that  in  default  of  payment  thereof  within 
sixty  days  from  the  date  oi  this  decree,  execution  therefor  issue  in  favor  of  the 
complainants  to  enforce  said  lien.'* 

The  respondents  objected  to  this  clause  as  not  being  authorized  by  the  statute — 
Pub.  Stat  B.  I.,  chap.  280,  §  22^which  is  as  follows: 

See  Hoffman  t.  iSm^M,  81  Miss.  Mi^— Ed, 
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'*  In  suits  for  partition,  either  at  law  or  in  equity,  the  costs  of  partition,  in 
such  proportion  as  the  court  trying  the  same  shall  adjudge  to  be  paid  by  any 
party  or  parties  to  said  suit,  shall  be  a  lien  upon  the  interest  of  any  party  or 
parties  in  the  several  shares  to  him  or  them  assigned,  and  in  addition  to  the  mode 
of  recovery  now  used,  may  be  recovered  by  sale  of  said  several  shares  upon  exe- 
cution to  be  issued  in  due  form  therefor  in  favor  of  the  party  or  parties  who  may 
by  p^pment  of  said  costs  be  entitled  to  recover  the  same." 

Edtoin  Metcalfe  for  complainants.     Thomas  C,  Greens,  for  respondents. 

Per  Curiah.  The  court  has  heretofore,  as  a  matter  of  practice,  construed  the 
phrase  ''the  costs  of  partition,'' in  Pub.  Stat.  R.  L,  chap.  230,  §  22,  as  bA>ad 
enough  to  include  counsel  fees  as  well  as  the  ordinary  costs  of  suit  and  other 
expenses  of  making  the  partition.  We  think  the  construction  correct,  the  phrase 
being  used  to  denote  not  simply  the  costs  of  suit,  but  the  costs  of  partition  itsdf. 

Motion  granted  and  decree  entered. 


Wbaybr  V,  Arkold. 
Jane  20,  1886. 

Cloud  on  Titlb  —  Yaoatino  Tax  Titlb  —  Rkmbdt  at  Law. 

A  lot  of  land  in  Providence  was  devised  to  A.  for  life^  remainder  to  B.  and  C.  In  fee. 
Pending  the  life  estate  B.  mortgaged  bis  interest  to  D.  While  the  title  remained  thus,  the 
collector  of  taxes  levied  on  the  lot,  and  after  advertisement  sold  "  the  right,  title  and  in- 
terest of  A.,  B.  and  G.  in  and  to  an  undivided  seven-eiehtbs  part^"  and  subseqnentlv  for 
another  tax  levied  again,  and  after  advertisement  sold  '*  the  riffht,  title  and  interest  of  A.,  B. 
and  G.  in  and  to  three  undivided  eighths  part"  No  notice  of  the  sales  were  given  bj  the 
collector  to  D.,  and  D.  was  the  purchaser  at  both  sales. 

ffeld,  under  the  provisions  of  Pub.  SUt.  R.  L.chap.  42,  SS  4,  6,  and  chap.  44,  M  8,  10, 18, 
that  the  sales  were  void.  As  to  annual  taxes,  the  estate  of  the  life  tenant  is  first  liable. 
As  to  both  tax  levies,  the  effect  of  the  course  pursued  was  to  throw  a  disproportionate 
charge  on  A.  and  C.,  and  to  relieve  pro  tanto  B.  and  D.,  thus  selling  one  man's 
estates  for  another's  taxes. 

G.  filed  a  bill  in  equity  against  D.  to  obtain  a  reconveyance.  Beld,  that  the  bill  could 
not  be  sustained.  Efquity  will  not  interfere  to  remove  a  cloud  upon  title  in  favor  of  a 
party  out  of  possession,  claiming  under  a  le^al  title  against  bis  antagonist  who  is  in  pos- 
session under  the  written  title  which  makes  the  cloud.    The  remedy  at  law  is  sufficient. 

Bill  in  equity  for  a  reconveyance  of  realty  and  the  removal  of  a  cloud  upon 
title.     On  demurrer  to  the  bill.     The  opinion  states  the  case. 

Wilson  dk  Jenckes,  for  complainant.     Benjamin  N.  Lapham,  for  respondent. 

DuRFBB,  C.  J.  This  is  a  suit  in  equity  to  vacate  a  tax  title  which  the  defend- 
ant claims  to  have  acquired  in  a  lot  of  land  in  the  city  of  Providence.  The  case 
set  f oHh  in  the  bill,  which  is  demurred  to,  is  as  follows,  to-wit :  The  land  for- 
merly belonged  to  one  Solomon  Arnold,  who  died  in  1873,  leaving  a  will  by  which 
he  devised  it  for  life  to  his  widow,  Phoebe  Arnold,  and  after  her  in  fee-simple  in 
remainder  to  the  complainant  and  one  OUn  S.  Aldnch.  Phoebe  Arnold,  after  the 
death  of  Solomon,  had  used  and  enjoyed  the  land  until  her  death,  March  10, 
1884.  Clin  S.  Aldrich  mortgaged  his  interest  prior  to  1878,  to  the  amount  oi 
$2,100,  to  the  defendant  by  five  different  mortgages,  which  were  all  duly  recorded. 
After  the  death  of  Solomon  Arnold  the  annual  taxes  on  the  lot  were  assessed  to 
''  Solomon  Arnold,  Phoebe  Arnold,  executrix,*'  and  previously  to  1880  had  been 
paid  by  her.  In  1880  a  sewer  tax  and  the  usual  annual  tax  were  assessed  on  the 
lot,  and  were  allowed  to  remain  unpaid.  On  the  last  day  of  March,  1881,  the 
collector  of  taxes,  on  account  of  the  non-payment  of  the  sewer  tax,  after  adver- 
tisement and  notices  to  Phoebe  Arnold,  Olin  S.  Aldrich  and  David  Weaver  the 
complainant  sold  at  public  auction  *'  all  the  right,  title  and  interest  of  the  said 
Phoebe  Arnold,  Olin  S.  Aldrich  and  David  Weaver  in  and  to  an  undivided  seven- 
eighths  part "  of  said  lot  to  the  defendant  for  $195.21,  being  the  amount  of  sewer 
tax  with  interest  and  expenses,  and  afterward,  April  5,  1881,  gave  the  defendant 
a  deed  purporting  to  convey  the  estate  sold  to  him  in  fee-simple.  And  on  June 
16,  1881,  the  collector  of  taxes,  on  account  of  the  non-payment  of  the  annual  tax, 
after  advertisement  and  notices,  sold  at  public  auction  "all  the  right,  title  and 
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interest  of  the  said  Phcebe  Arnold,  David  Weaver  and  Olin  S.  Aldrich  in  and  to 
three  undivided  eighths  part  *'  of  said  lot  to  the  defendant  for  $97.67,  being  the 
amount  of  the  tax  with  interest  and  expenses,  and  afterward,  June  18,  1881,  gave 
the  defendant  a  deed  purporting  to  convey  the  estate  sold  to  him  in  fee-simple. 
At  the  time  of  these  sales  the  complainant  was  living,  in  sickness  and  extreme 
poverty,  in  Windham,  Connecticut,  having  removed  from  the  city  of  Providence, 
where  he  had  previously  lived,  in  1880,  and  he  received  no  notice  of  the  sale, 
though  it  is  not  alle^d  that  notices  were  not  mailed  to  him  a9  required  by  the 
statute.  The  defenaant  is  now  in  possession  of  the  land,  claiming  it  under  the 
tax  titles,  and  denying  that  the  complainant  has  any  right  therein,  though  the 
complainant  has  offered  to  reimburse  him  for  the  sums  paid  by  him  for  taxes,  as 
aforesaid,  or  for  his  equitable  portion  thereof,  and  to  pay  any  other  legal  charges 
on  the  estate  incurred  by  him. 

The  first  ground  oh  which  the  complainant  asks  relief  is  that  the  sales  were 
Illegal  and  void.  The  statute  in  regard  to  the  assessment  of  the  usual  annual 
taxes  provides,  ''Taxes  on  real  estate  shall  be  assessed  to  the  owners.'^  .  . 
'^Estates  in  possession  of  a  tenant  for  life  may  be  taxed  to  the  tenant  for  life, 
who,  for  the  purposes  of  taxation,  shall  be  deemed  the  owner."  Gkn.  Stat.  R.  I., 
chap.  89,  §§  4,  6;  Pub.  Stat  R.  I.,  chap.  42,  §§  4,  6.  The  statute  in  re^d  to  the 
collection  of  such  taxes  by  sale  provides:  '*  In  case  of  a  life  estate,  the  interest  of 
the  tenants  for  life  shall  first  be  liable  for  the  taxes."  Gen.  Stat.  R.  I.,  chap.  41, 
§  8;  Pub.  Stat  R.  I.,  chap.  44,  §  8.  The  statute  authorizing  assessments  for 
sewers  in  the  city  of  Providence  provides  that  the  assessments  ^*  Shall  be  collected 
as  the  ordinary  taxes  of  the  city  are  collected."  ♦  The  complainant  contends  that 
in  pursuance  of  these  provisions  the  interest  of  the  life  tenant  ought  to  have  been 
first  sold  for  the  satisfaction  of  the  taxes,  the  interest  of  the  remaindermen  being 
liable  only  in  case  of  a  deficiency." 

We  think  there  can  be  no  question  but  that  the  complainant's  claim  is  correct 
In  reg^d  to  the  ordinary  taxes.  The  provisions  recited,  clearly  show  that  it  is  the 
Intention  of  the  general  assembly  that  the  life  tenant,  who  enjoys  the  use  or  in- 
come of  the  land,  shall  pay  the  taxes  on  it  during  the  continuance  of  his  estate, 
and  that,  if  he  neglects  to  pay  them,  his  life  estate  shall  be  sold  for  their  pay- 
ment before  any  resort  is  had  to  the  reversion  or  remainder.  The  provision  m 
regard  to  the  sale  is  not  directory  merely,  but  imperative,  being  manifestly  in' 
tended  for  the  benefit  of  the  reversioners  or  remaindermen,  and,  therefore,  if  it 
be  disregarded,  the  reversioners  or  remaindermen  have  a  right  to  insist  that  as 
to  them  the  sale  is  illegal  and  void.  It  is  not  so  clear,  however,  in  regard  to  the 
sewer  tax,  that  the  life  estate  must  first  be  sold ;  for  there  is  no  provision  that 
sewer  taxes  shall  be  assessed  to  the  life  tenants,  the  direction  being  that  the 
assessments  shall  be  on  the  estates  themselves  at  the  rate  sixty  c^nts  for  each  front 
foot  and  one  cent  for  each  square  foot,  extending  back  not  exceecling  one  hundred 
and  fifty  feet  It  may  be  argued  that,  inasmuch  as  the*  assessment  is  for  a  per- 
manent benefit,  it  cannot  have  been  intended  that  it  should  fall  primarily  on  the 
life  tenant.  We  do  not  find  it  necessary,  however,  to  decide  this  point ;  for  if  the 
life  Qstate  is  not  to  be  sold  first,  then  the  sale  is  to  be  according  to  the  general 
provisions,  which  we  think  was  not  duly  observed  in  the  case  at  bar.  The  general 
provision  is  that  **  In  all  cases  when  any  parcel  of  real  estate  is  liable  for  payment 
of  taxes,  so  much  thereof  as  is  necessary  to  pay  the  tax,  interest,  cost  and  expenses 
shall  be  sold  by  the  collector,"  etc.,  in  the  manner  there  prescribed.  Q-en.  Stat. 
R.  I.,  chap.  41,  §  10 ;  Pub.  Stat.  R.  I.,  chap.  44,  §  10.  It  will  be  observed  that  what 
is  authorized  to  be  sold  is  so  much  of  any  parcel  of  real  estate,  liable  for  payment 
of  taxes,  as  is  necessary  to  pay  the  taxes,  &c.  Under  this  authority  the  collector 
might,  if  he  had  given  notice  to  the  defendant  as  mortgagee,  as  provided  by  section 
12,  have  sold  so  much  of  the  entire  estate,  including  the  mortgagee's  interest,  as  was 
necessary  to  pay  the  tax  and  assessment  If  he  had  so  sold,  the  burden  would 
have  fallen  proportionately  on  all  interests,  and  the  sale  without  doubt  would 
have  been  valid.  He  did  not  so  sell  but  advertised  to  sell  only  the  right,  title  and 
interest  of  Phcebe  Arnold,  OUn  S.  Aldrich  and  the  complainant,  and  sold  at  the 

*  Pnb.  Laws  R.  I.,  chap.  818,  %  6,  of  March  28,  1878,  *'An  act  establishing  a  board  of  public 
works  in  the  city  of  Providence." 
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tw6  sales  their  entire  right,  title  and  interest  only,  the  mortgagee's  interest  re- 
maining intact.  Now  we  have  seen  that  the  mortgagee  which  were  duly  recorded 
covered  only  the  undiyided  moiety  in  remainder  of  Clin  B.  Aldrich.  Manifestly, 
therefore,  if  this  moiety  was  no  more  than  sufficient  to  pay  the  niortgageB,  the 
effect  of  the  sale,  if  sustained,  was  to  throw  the  burden  of  the  entire  tax  upon  the 
interests  of  Phoabe  Arnold  kad  the  complainant.  And  if  this  moiety  was  more 
than  sufficient,  nevertheless,  the  eSelct  was  to  charge  the  other  interests  dispro- 
portionately and  pro  tanto  to  exonerate  said  moiety  of  a  part  at  least  of  Its  proper 
share  of  the  burden.  In  other  words,  the  effect  was  to  sell  one  man's  estate  to  pay 
more  or  less  of  another  man's  taxes.  We  do  not  think  the  statute  authorizes  this,  or 
that  it  would  be  constitutional  if  it  did  authorize  it.  The  statute  in  section  10,  as  we 
construe  it,  authorizes  sales  for  taxes  subject  to  two  limitations,  namely:  Jirst,  that 
the  only  estate  which  is  liable  for  the  taxes  shall  be  sold ;  and  second^  that  only  so 
much  thereof  shall  be  sold  as  is  necessary  to  pay  the  taxes'  for  which  it  is  liable. 
We  think,  therefore,  the  collector  exceeded  his  authority  when  he  adopted  a 
mode  of  sale  by  which,  in  consequence  of  its  exemption  of  the  mortgagee's  in- 
terest, the  complainant's  estate  was  sold  for  more  than  its  own  taxes.  The  injury 
to  the  complainant  is  patent  It  is  impossible  to  say  that  if  the  mortgagee's  in- 
terest had  been  included,  it  would  have  been  necessary  to  sell  his  entire  estate. 
Indeed  it  is  scarcely  conceivable  that  in  such  a  sale  such  a  result  would  have  oc- 
curred, if  there  had  been  other  bidders  than  the  defendant,  without  collusion. 
Our  conclusion  is  that  the  sales,  and  consequently  the  conveyances  nnder  the  s^les 
were  as  against  the  complainant  illegal  and  void. 

The  complainant  contends  that,  notwithstanding  the  invalidity  of  the  sales,  the 
convejunces  under  the  sales  create  a  cloud  upon  the  estate  which  he  is  entitled  to 
have  removed.  The  defendant,  on  the  other  hand,  contends  that  if  the  sales  and 
conveyances  were  void,  the  complainant  has  an  adequate  remedy  at  law  and  can- 
not maintain  Ms  suit.  We  think  the  defendant  is  rif  ht.  We  think  it  is  well  set- 
tled that  a  court  of  equity  wiU  not  entertain  a  suit  lor  the  removal  of  a  cloud  in 
favor  of  a  party  out  of  possession  claiming  under  a  legal  title  against  a  party  in 
possession  under  the  deed  or  other  written  or  record  title  which  is  supposed  to 
constitute  the  cloud.  In  such  a  case  there  is  no  necessity  for  the  exercise  of  the 
equitable  jurisdiction,  as  the  validity  of  the  disputed  title  can  be  determined  at 
law.  App&rion  d  Co.  v.  Ford,  28  Ark.  746,  756  and  cases  th^e  cited ;  Orton  v. 
Smith,  18  How.  (U.  8.)  268;  HerrimgUm  v.  WiUiamt,  81  Tex.  448;  Glarh  v.  Cofm€snlt 
Mut.  Life  Ins,  Co.,  62  Mo.  272;  Qage  v.  JBdmidt,  104  III.  106;  GouM  v.  Sternlmrg, 
105  id.  488;  Polk  v.  Pendleton,  81  Md.  118,  124.  The  defendant  here  is  in  pos- 
session keeping  the  complainant  out,  and  there  is,  therefore,  nothing  to  prevent  the 
complain tant  from  vindicating  bis  title  at  law. 

In  this  view  it  is  unnecessary  to  consider  whether  the  complainant  would  still 
have  a  right  to  redeem  the  estate  if  the  sales  had  been  valid ;  for  very  clearly,  if 
the  estate  did  not  pass  to  the  defendant,  the  complainant  cannot  redeem  it  from 
him.    The  bill  will,  therefore,  be  dismissed,  with  costs. 


Pawtuokbt  v.  Ballou. 

Jvhe  20,  1885. 

Will  —  Execution  —  Witness  —  Presence  of  Testator. 

In  Rhode  Island  the  witnesses  to  a  will  must  subscribe  tbeir  names  in  the  present^  of 
the  testator.  Acknowledgment  by  a  witness,  in  the  presence  of  the  testator,  of  the  wit* 
ness's  signatnre  affixed  in  the  testator's  absence,  is  a  nullity.* 

Appeal  from  the  court  of  probate  of  the  town  of  Pawtucket.    The  opinion  states 
the  facts. 

Thomas  P.  Bam^field,  town  solicitor  for  the  town  of  Pawtucket,  for  appellant 
Benjamm  If.  Botworih,  for  appeUee. 

DuBFSB,  C.  J.    The  question  is,  whether  under  the  agreed  statement  of  facts, 

•See  Welch y,  Adama,pott, 


Digitized  byCljOOQlC 


R.  I.]  "Pawtvokst  v.  Ballou,  686 

the  paper  offered  for  probate  is  entitled  to  probate  as  the  will  of  Otis  J.  Ballou. 
We  think  not.  Our  statute  provides  that  an  instrument  intended  to  be  a  devise 
of  real  estate  **  Shall  be  attested  and  subscribed  in  the  presence  of  the  devisor  by 
two  or  more  witnesses,  or  else  shall  be  utterly  void  and  of  no  effect,"  and  that 
personal  property  may  be  disposed  of  by  will  in  the  same  manner  as  real  estate. 
Pub.  Stat.  R.  I.,  chap.  182,  §§  4,  8.  The  paper  was  not  subscribed  by  the  wit- 
nesses in  the  presence  of  Otis  J.  Ballou.  It  was  subscribed  by  them  while  he  was 
absent  where  he  could  not  see  them  subscribe  it.  The  execution  is,  therefore, 
clearly  invalid  unless  the  acknowledgment  of  subscription  by  the  witnesses  was 
eqirivalent  in  law  to  an  actual  subscription  in  the  presence  of  Otis  J.  Ballou.  We 
do  not  think  it  was.  Our  statutes  prescribe  the  manner  in  which  property,  real 
and  personal,  shall  descend  or  be  distributed  when  not  disposed  of  by  will.  A 
will  may — this  paper  if  admitted  to  probate  would — make  an  entirely  different  dis- 
position. An  instrument  purporting  to  be  a  will,  therefore,  ought  not  to  be  al- 
lowed to  have  effect  as  a  will  unless  it  fully  answers  the  requirements  of  the  stat- 
ute. The  declaration  of  our  statute  that  such  an  instrument  shall  be  attested  and 
9ubscr&ed  in  the  presence  of  the  testator,  *'or  else  shall  be  utterly  void  and  of  no 
effect,"  is  very  significant,  and  demonstrates  an  intention  on  the  part  of  the 
General  Assembly  to  make  subscription  by  the  witness  in  the  presence  of  the  tes- 
tator of  the  very  essence  of  the  execution.  We  are  imwilUng  to  speculate  upon 
the  possibilities  of  human  action  and  to  take  the  responsibility  of  holding  that  an 
acknowledgment  of  subscription  by  the  witnesses  in  the  presence  of  the  testator 
answers  all  the  purposes  of  actual  subscription  in  his  presence,  and  that  it,  there- 
fore, shall  have  the  same  effect.  Acknowledgment  of  subscription  is  not  the  same, 
in  fact,  as  actual  subscription,  and,  in  view  of  the  statute,  we  do  not  think  we 
have  any  right  to  decide  that  it  is  the  same  in  law. 

The  only  case  in  which  acknowledgment  of  subscription  has  been  held  to  be 
equivalent  to  subscription  itself  in  the  presence  of  the  testator  is  SturdtvaTit  v. 
Birchett,  10  Gratt.  67,  which  was  decided  by  the  court  of  appeals  of  Virginia  by 
a  divided  court.  On  the  other  hand,  the  cases  which  more  or  less  strongly  sup- 
port the  view  which  we  have  expressed  are  numerous.  Most  of  them  are  cited 
and  reviewed  by  Judge  Gray  in  an  elaborate  opinion  in  C?iaM  v.  Kittredge,  11 
Allen,  49.  In  that  case  one  of  the  witnesses  subscribed  the  will  in  the  absence 
of  the  testator  and  before  it  was  signed  by  him,  and  after  it  was  signed,  acknowl- 
edged his  signature  in  the  presence  of  the  testator  and  the  other  witnesses.  The 
court  decided  that  the  execution  was  invalid,  both  because  the  witness  subscribed 
the  will  before  it  was  signed  by  the  testator,  and  because  he  subscribed  it  in  the 
absence  of  the  testator,  the  subsequent  acknowledgment  in  his  presence  being 
unavailing.  See,  also,  Mndmarsh  v.  Charlton^  8  H.  L.  159;  Doumi^s  Will,  42 
Wia  66;  Comptm  v.  MitUm,  12  N.  J.  L.  70;  JiioJde  v.  Matlock,  17  id.  86;  Pope's 
Wm,  Roberts'  Vt.  Dig.  748,  17. 

We  have  treated  this  case  as  if  the  acknowledgment  was  made  in  the  presence 
of  Otis  J.  BaHou  by  both  witnesses^  or  by  one  of  them,  the  other  standing  by  and 
assenting.  The  case  has  been  argued  as  if  such  was  the  acknowledgment.  The 
agreed  statement,  however,  does  not  show  that  more  than  one  of  the  witnesses 
took  part  in  the  acknowledgment.  Such  an  acknowledgment  by  one  of  the  wit- 
nesses only,  the  other  being  absent,  is  not,  so  far  as  we  know,  supported  by  any 
authority,  and  it  would  be  without  question  ineffectual. 

Our  conclusion  is  that  the  decree  of  the  court  of  probate  of  the  town  of  Paw- 
tucket  refudng  to  admit  sud  paper  to  probate  must  oe  affirmed. 

Order  accordingly. 
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Bailey,  Junior,  Petitioner. 

JaQe.26,  1885. 

Will — Powbb  to  Sbteru.  Coupled  with  Trust — Okb  Rknouxcbb — Otbsb  Goktbts. 

When  a  -power,  coupled  with  a  trust  is  given  to  two  or  more  persons  to  be  executed  bj 
them  jointl^,  and  one  renounces,  the  other  or  others  maj  execute  the  power  as  if 
originally  ffiven  only  to  them,  that  the  trust  may  not  fail  nor  suffer  delay. 

L.  by  wul  devised  and  bequeathed  his  estate  to  B.  and  C.  in  trust,  to  sell,  to  invest  the 
proceeds,  and  to  use  the  income  for  his  daujirhters  during  their  lives  with  remainder  over. 
In  case  of  the  death,  refusal,  or  inability  of  one  of  the  trustees,  the  testator  desired  the 
other  to  fill  the  vacancy.  One  of  the  trustees  refused  the  trust ;  the  other  did  not  make 
an  appointment  in  his  stead,  but  alone  made  sales  and  gave  deeds  of  the  devised  realty. 

Betd^  that  the  sales  and  deeds  so  made  and  g^ven  by  the  one  trustee  were  valid ;  that 
such  sales  and  deeds  were  valid  whether  the  estate  devised  to  the  trustees  was  a  joint 
tenancy  or  a  tenancy  in  conmion.* 

Case  stated  for  an  opinion  of  the  court  under  Pub.  Stat.  R.  I.,  chap.  192,  |  23, 
as  follows : 

'*  William  E.  Greene  being  an  inhabitant  of  North  Providence,  in  said  county, 
died  September  19,  1851,  leaving  a  last  will  and  testament,  of  which  the  follow- 
ing is  a  true  copy  : 

**I,  William  E.  Greene,  of  the  town  of  North  Providence,  in  the  county  of 
Providence  and  State  of  Rhode  Island,  being  sick  in  body  but  of  a  sound  and 
disposing  mind  and  memory,  do  make  and  publish  this  my  last  will  and  testament 
as  follows  : 

First.  I  desire  that  all  my  just  debts  shall  be  paid  my  executor  as  soon  as  con- 
venient after  my  decease. 

*^  Second.  I  give,  devise  and  bequeath  all  the  rest  and  residue  and  remainder 
of  mv  estate,  both  real  and  personal,  to  Richard  J.  Arnold  and  Zachariah  Allen, 
Esauires,  of  the  city  of  Providence,  their  heirs,  executors,  administrators  and 
assigns  forever,  in  trust  for  the  uses  and  purposes  following,  to- wit : 

*^  My  will  is  that  the  said  trustees  shall,  whenever  and  as  soon  as  a  sale  can  be 
judiciously  made  in  their  discretion,  sell  and  dispose  of  the  real  estate  belonging 
to  me  in  the  town  of  North  Providence  aforesaid,  and  being  the  farm  whereon  I 
now  reside,  and  being  the  same  estate  purchased  by  me  from  Richard  J.  Arnold 
and  Tristam  Burgess,  Esquires  (excepting  therefrom  the  burying  place  where  my 
late  wife  lies  buried,  and  containing  a^ut  one-quarter  of  an  acre  bounding  on 
the  Chalkstone  road)  and  that  they  invest  the  proceeds  thereof  in  the  stock  of 
banks  in  the  State  of  Rhode  Island,  or  in  notes  secured  by  mortgages  on  real 
estHte.  I  further  direct  my  said  trustees  to  sell  and  dispose  of  all  other  property 
belonging  to  me  and  not  disposed  of  by  this  will,  as  soon  as  practicable  after  my 
decease,  and  invest  the  proceeds  thereof  in  the  manner  prescribed  with  reference 
to  the  proceeds  of  my  real  estate,  and  the  income  arising  from  all  my  property.  I 
desire  the  said  trustees  to  collect  and  receive  and  appropriate  the  same  as  follows : 

'*  First.  To  the  support  and  education  of  my  two  younger  daughters,  Sarah  L. 
G.  Greene  and  Martha  Ann  Greene,  until  they  shall  severally  arrive  at  the  ace  of 
seventeen  years  or  shall  be  married ;  the  amount  to  be  expended  for  each  to  be  at 
the  discretion  of  the  said  trustees. 

"  Second,  I  desire  that  the  balance  of  the  income  as  aforesaid  shall  bepaid  over 
by  my  said  trustees  to  my  two  elder  daughters,  Nancy  G.  and  Abby  ¥,  Greene, 
in  such  sums  as  my  said  trustees  shall  consider  expedient  until  my  two  younger 
daughters  shall  each  have  arrived  at  the  age  of  seventeen  years,  or  have  been 
married. 

"  Thirdly,  After  my  daughters  shall  have  all  reached  the  age  of  seventeen  years, 
or  have  been  married,  I  desire  that  my  ^d  trustees  shall  divide  the  income  of 
my  said  property  as  aforesaid  equally  among  all  my  children,  or  in  case  of  the 
death  of  any  of  my  children  leaving  children,  I  desire  that  the  share  of  the  de- 
ceased child  shall  be  equally  divided  amonc  her  children. 

'  ^  After  the  death  of  all  my  daughters,  I  desire  my  said  trustees  to  transfer  to 
the  legal  representatives  of  my  said  daughters  in  the  proportion  to  which  they 

*  See  20  Eng.  Bep.  090,  note.  —  Ed. 
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would  be  seyerally  entitled  by  law,  all  my  property  and  estate  to  be  held  and  en- 
joyed by  them  forever. 

*'I  give  and  bequeath  to  my  eldest  daughter,  Nancy  Q.  Q-reene,  the  large 
looking-glass  hangmg  in  the  front  room  down  stairs  and  my  writing  desk  with 
drawers,  for  her  own  use  forever. 

**I  give  and  bequeath  to  my  youngest  daughter,  Martha  Ann  Greene,  six  silver 
teaspoons  marked  with  the  name  of  **  Charlotte  Bradley,"  for  her  own  use. 

**.!  give  and  bequeath  to  my  three  eldest  daughters  the  three  large  silver  spoons 
marked  A.  G.  to  each  one  for  their  own  use. 

*^  I  further  desire  my  said  trustees  to  change  the  investment  of  my  said  property 
from  time  to  time,  as  they  may  judge  expedient,  but  not  to  sell  any  of  the  bank 
stock  now  possessed  by  me  unless  they  judge  it  expedient  so  to  do.  In  case  of 
the  death,  resignation,  refusal  or  inability  to  act  of  either  of  said  trustees,  I  desire 
the  vacancy  to  be  filled  by  the  other  trustee;  and  in  case  of  the  death,  resigna- 
tion, refusal  or  inability  to  act  on  the  part  of  both  of  said  trustees,  I  desire  the 
court  of  probate  of  the  town  of  Nortn  Providence,  for  the  time  being,  to  fill 
said  vacancy. 

**  I  hereby  constitute  and  appoint  the  aforesaid  Richard  J.  Arnold  and 
Zachariah  Allen,  Esquires,  to  be  executors  of  this  my  last  will  and  testament. 

**  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  twelfth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-one 
(A.  D.  1851),  hereby  revoking  all  6ther  wills  by  me  made. 

•     WILLIAM  E.  GREENE.  ' 

**  ^igned  and  sealed  and  published  and  declared  1 
by  the  said  William  E.  Greene  to  be  his  last  will  and  I 
testament  in  our  presence  and  in  the  presence  of  each  | 
other  at  his  request;  witnessed  by  us  in  his  presence.  J 

Fbancis  E.  Hoppin, 
Phebb  a.  Weaver, 
Edwin  H.  Wood. 

*^The  said  will  was  duly  admitted  to  probate  in  said  North  Providence  on  the 
eleventh  day  of  October,  A.  D.  1851.  The  said  William  E.  Greene  at  his  decease 
was  seized  and  possessed  in  fee-simple  of  a  tract  of  land  on  which  said  testator 
resided,  situate  on  the  northerly  side  of  Chalkstone  avenue  in  said  Providence, 
then  in  said  town  of  North  Providence,  containing  about  thirteen  acres,  which 
by  mesne  conveyances  under  the  deed  from  Richard  J.  Arnold,  executor,  herein- 
after mentioned,  is  now  owned  by  William  M.  Bailey,  Jr.,  trustee  of  Harriet  B. 
Bailey,  wife  of  .William  M.  Bailey,  and  by  Thomas  Brown,  as  claimed  by  them. 
Although  Richard  J.  Arnold  and  Zachariah  Allen  were,  by  said  will,  named  as 
executors  and  trustees  thereunder,  the  said  Richard  J.  Arnold  alone  accepted  the 
trust  as  executor  of  said  will,  and  qualified  as  such  and  alone  accepted  the  trusts 
as  trustee  thereunder.  He  did  not  obtain  any  license  from  the  court  of  probate, 
North  Providence,  to  sell  the^  parcel  of  real  estate  in  question,  but  did  convey 
said  tract  of  about  thirteen  acres  to  said  William  M.  Bailey  by  a  deed  of  which 
the  following  is  a  true  copy. 

"Pbovtdbnce,  September  12th,  1852. 

**To  all  persons  to  whom  these  presents  shall  come,  I,  Richard  J.  Arnold,  of 
the  city  and  county  of  Providence  and  State  of  Rhode  Island,  acting  executor  of 
the  last  will  and  testament  of  William  E.  Greene,  late  of  the  town  of  North 
Providence  in  said  county,  send  greeting: 

**  Whereas  the  said  William  E.  Greene,  in  order  to  enable  his  executors  fully  to 
carry  out  his  intentions  did  in  and  by  his  said  last  will  and  testament,  authorize 
and  empower  his  said  executors,  at  such  time  as  they  should  deem  proper,  to 
make  sale  of  the  real  estate  of  him,  the  said  William  E.  Greene,  situate  in  said 
town  of  North  Providence :  Now,  therefore.  Know  ye,  that  by  virtue  of  the 
authority  to  me  given  by  the  said  William  E.  Greene,  in  and  by  his  said  last  will 
and  testament,  I,  the  said  R.  J.  Arnold,  acting  executor  as  aforesaid,  in  consid- 
eration of  the  sum  of  seventeen  hundred  and  thirty  dollars,  to  me  in  hand  paid 
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by  WilliBin  M.  Bailey  af  North  ProTideaee,  the  ir<eoei|^  wh64Pe<^  is  lierefa^  M^knowl- 
edged,  have  givcD,  granted,  bargained,  sold  and  conveyed,  and  by  these  ptesents 
do  giye,  grant,  bargain,  sell  and  convey  nnto  tiie  said  William  M.  Bailey,  his 
heirs  and  assigns,  the  following  described  parcel  of  real  estate  which  was  the 

Sroperty  of  the  said  William  E.  Q-reene,  situated  in  said  town  of  North  Provi- 
ence,  and  bounded  and  described  as  follows:  Bounded  on  the  south  by 
Chalkstone  road;  on  the  east  by  Farm  No.  1,  sold  to  the  Owens,  the  divisi(H)  line 
being  the  middle  of  the  road  that  divides  the  two  farms  laid  down  on  said  plat; 
on  the  north  and  north-west  by  Farm  No.  8,  also  sold  the  Owens  this  day ;  and 
on  the  west  by  the  Brown  farm,  so  called.  The  road  mentioned  above  as  divid- 
ing the  two  farms,  Nos.  1  and  2,  is  thirty-three  feet  wide,  and  is  to  be  owned  in 
common  by  the  proprietors  of  all  the  farms  on  said  Greene  plat,  and  hj  them  to  be 
maintained.  The  farm  now  sold  said  Bailey  is  Farm  No.  8,  on  the  plat  of  the  estate 
made  by  Gushing  &  Famnm  in  1852,  under  the  direction  of  the  said  executors, 
and  contains  thirteen  acres  60-100,  more  or  less,  with  all  the  improvements  thereon 
standing.'  To  have  and  to  hold  the  aforegranted  premises  to  him  the  said  Builey, 
his  heirs  and  assigns,  to  their  use,  benefit  and  behoof  forever.  And  I,  the  stad 
Richard  J.  Arnold,  do  hereby  covenant  to  and  with  the  said  Bailey,  his  heirs  and 
assigns,  that  I  am  lawfnlly  the  executor  of  the  last  will  and  testament  of  the  said 
William  E.  Greene ;  and  that  I  have  not  made  or  suffered  any  incumbrance  on  the 
hereby  granted  premises  since  my  appointment  as  executor  as  aforesaid;  and  that 
I  have  acted  in  all  respects  in  makmg  this  conveyance  in  pursuance  of  the  au- 
thority granted  to  me  in  and  by  the  said  last  will  and  testament  of  the  said 
William  E.  Greene. 

**  In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal  this  12th  day  of 
[l.  8.]     September,  A.  D.,  1852. 

R  J.  ARNOLD,  laeeutor. 
Signed,  sealed  and  delivered  in  presence  of 
R.  J.  Arnold,  Jr. 
A.  S.  Gallup. 

**PROvn)BN0B,  So.  In  the  city  of  Providence,  this  S8th  day  of  September,  A. 
D.  1852,  then  personally  appeared  Richard  J.  Arnold  and  acknowledged  the 
foregoing  instrument,  by  him  signed  in  his  capacity  as  executor  of  William  E. 
Greene,  to  be  his  free  act  and  deed  in  his  said  capacity.     Before  me, 

T.  A.  JENCKBS, 

JnstieeofthsPiBaee.'' 

''The  said  Zachariah  Allen  did  not  accept  the  trust  as  trustee  under  said  will 
nor  did  he  exercise  any  power  nor  do  any  act  thereunder;  that  oh  the  27th  day 
of  June,  A.  D.  1868,  be  also  made  affidavit  that  he  always  refused  to  act  as 
trustee  under  said  will,  which  affidavit  is  recorded  in  the  probate  records  of  said 
North  Providence,  in  volume  12  at  page  81,  and  that  said  Arnold  did  not  appoint 
any  trustee  in  the  stead  of  said  Allen  prior  to  making  said  deed. 

*' It  is  further  agreed  that  the  proceeds  of  said  sale  were  duly  applied  under 
the  provisions  of  said  will,  and  that  the  parties  interested  thereunaer  have  duly 
received  the  income  thereof,  and  that  no  objection  haJs  been  raised  by  any  party 
interested  under  said  will  as  to  said  sale  and  deed,  until  these  questions  raised  by 
Goff  as  intending  purchaser  of  said  parcel  of  land  from  Bailey,  Jun.,  trustee,  and 
Brown. 

**  And  these  petitioners  differing  as  to  the  true  construction  of  said  will  and  of 
the  power  of  said  Richard  J.  Arnold  to  convey  the  said  estate  either  as  executor 
or  as  sole  trustee,  the  said  Goff  claiming  that  said  executor  had  no  power  to  sell 
and  convey  the  same  as  executor  of  said  will ;  and  that  if  said  Richard  J.  Arnold 
did  by  virtue  of  said  will  convey  said  estate  he  had  no  power  so  to  do,  inasmuch 
as  the  discretionary  power  to  sell  said  estate  given  to  said  Arnold  and  Allen  by 
said  will  did  not  pass  to  said  Arnold  upon  said  Allen  refusing  to  act  as  trustee 
under  said  will,  and  cobld  not  be  exercised  by  said  Arnold  alone. 

**And  said  William  M.  Bailey,  Jr.,  trustee  as  aforesaid,  William  M.  and  Harriet 
B.  Bailey  and  said  Thomas  Brown  claim  that  taking  all  the  parts  of  said  deed 
together,  considered  with  reference  to  said  will  and  m  view  of  the  declination  of 
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Zachariah  Allen,  and  especially  after  this  li^>8e  of  time,  that  their  title  to  said 
parcel  so  sold  as  aforesaid  is  saleable,  and  such  a  title  as  a  court  of  equity,  on  a 
bill  for  specidc  performance,  would  compel  a  purchaser  to  take. 

'*  The  said  puties,  therefore,  request  the  opinion  of  the  honorable  court  as  to: 
"jP^*f.  Whether  the  aforesaid  deed  from  Richard  J.  Arnold,  executor,  to 
William  M.  Bailey,  did  conyey  a  good  title  to  the  land  described  therein. 

'^  Seoandly,  Whether  said  title  of  said  Bailey,  Jr.,  trustee,  and  Brown,  is  a 
sideable  title  in  view  of  the  ciTcnmGrtances  hereinbefore  set  forth. 

W.  M.  BAILEY>  Jr.,  Trustee, 
W.  M.  BAILEY, 
HARRIET  B.  BAILEY, 
THOMAS  BROWN, 
DAVID  F.  GOFP." 

The  Public  Laws  of  Rhode  Island,  Digest  of  1844,  page  197,  §  16,  provide,  see^ 
also.  Pub.  Stat.  R.  L,  chap.  17^,  §  1: 

**A11  gifts,  grants,  feofcments,  devises  and  other  conveyances  of  any  lands, 
tenements  and  hereditaments  which  shall  be  made  to  two  or  more  persons, 
whether  they  be  husband  and  wife  or  otherwise,  and  whether  for  years,  for  life, 
in  tail  or  in  fee,  shall  be  taken,  deemed  and  adjudged  to  be  estates  in  common, 
and  not  in  joint  tenancy^  unless  it  is  or  shall  be  therein  expressly  said  that  the 
grantees,  feoflfees  or  devisees  shall  have  or  hold  the  same  lands,  tenements  or 
hereditaments  as  joint  tenants  or  in  joint  tenancy,  or  to  them  and  the  survivors 
or  survivor  of  them,  or  unless  other  words  be  therein  used  clearly  and  manifestly 
showing  it  to  be  the  intention  of  the  parties  to  such  gifts,  grants,  feoffments,  de- 
vises or  other  conveyances,  that  such  lands,  tenements  and  hereditaments  shall 
vest  and  be  holden  as  joint  estates,  and  not  as  estates  in  common.^' 

Joseph  (7.  Ely,  for  Baileys  and  Brown.     Joseph  Spink,  for  Goff. 

DiTRFBB,  C.  J.  We  do  not  find  it  necessary  to  decide  whether  our  statute  ex- 
tends to  devises  and  conveyances  in  trust  or  not,  for  assuming  that  it  does  and 
that  the  devise  to  Arnold  and  Allen  must  be  construed  as  a  devise  to  them  as  ten- 
ants in  common,  and  that  consequently  Arnold  Squired  title  to  only  an  undivided 
half  of  the  real  estate  devised,  we  are,  nevertheless,  of  the  opinion  that  Arnold, 
on  disclaimer  by  Allen,  had  power  to  sell  the  entire  estate,  and  that  his  deed  to 
Bailey,  therefore,  vested  in  Bailey  the  entire  estate  in  land  described  in  it.  The 
reason  t^hich  has  led  us  to  this  conclusion  is  that  the  power  to  sell  which  is  given 
by  the  will  to  Arnold  and  Allen  was  not  a  mere  power  to  be  exercised,  or  not  at 
their  pleasure  or  discretion,  but  a  positive  direction,  a  duty  imposed  on  them  to 
convert  the  land  into  money  for  use  and  investment  in  a  manner  which  is  plainly 
declared  for  the  benefit  of  tiie  cesttds  que  trustenty  a  duty  so  distinct,  so  obligatory, 
BO  imperative,  that  if  it  had  been  neglected  the  cestuis  que  trustent  could  have 
resorted  to  this  court  in  equity  to  enforce  its  ezecntion.  In  other  words,  the 
power  is  of  that  class  of  powers  which  are  denominated  powers  coupled  with  a 
trust;  and  we  think  that  where  such  a  power  is  given  to  two  or  more  to  be  exe- 
odted  by  them  jointly,  if  one  renounces,  the  other  or  others  will  take  the  power 
as  if  it  were  originally  given  only  to  them,  to  the  end  that  the  trust  may  not  fail 
of  execution,  or  suffer  detriment  or  delay.  HoueU  v.  Barnes,  Oro.  Gar.  382;  Lessee 
qf  Zebach  v.  SmUh,  8  Bmn.  69;  Osgood  v.  Fh^anklin,  2  Johns.  Oh.  1 ;  Franklin  v. 
Osgood,  14  Johns.  527;  Jackson  dem.  Hunt  v.  Ferris,  15  id.  846;  Peter -v,  Befoerly, 
10  Pet.  532;  Putnam  Free  School  v.  Fisher,  80  Me.  528.  A  review  of  some  of  these 
cases  will  set  the  doctrine  in  a  clearer  light. 

HoueU  V.  Barnes  was  a  qnestion  out  of  chancery  propounded  to  the  common- 
law  judges.  ^*The  case  was,"  says  the  rejiort,  ''one  ramcis  Barnes,  seized  of 
land  in  fee,  deviseth  it  to  his  wife  for  her  Ufe,  and  afterward  orders  the  same  to 
be  sold  by  his  executors  hereunder  named,  and  the  money  thereof  coming  to  be 
divided  amongst  his  nephews;  and  of  the  said  will  made  William  Clerk  and 
Robert  Chefly  his  executors.  William  Cleric  dies ;  the  wife  is  yet  alive.  Two 
questions  were  made.  Fiarst,  Whether  the  said  William  Clerk  and  Robert  Chefly 
had  an  interest  by  this  devise  or  but  an  authority.  Secondly,  Whether  the  surviv- 
ing executcnr  hath  any  authority  to  sell.'*    The  judges  all  resolved  ''  that  they 
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have  not  any  interest,  but  only  an  authority,  and  that  the  surviving  executor,  not- 
-vrithstanding  the  death  of  his  companion,  may  sell."  And  so  the  judges  certified 
their  opinions.  The  questions  were  answered  without  reasons,  but  if  the  judges 
had  given  their  reasons  they  probably  would  have  said  that  the  power  survived, 
not  because  it  was  coupled  with  a  trust,  but  because  it  was  official,  not  merely 
personal,  and,  therefore,  followed  the  office  to  the  surviving  executor,  being 
essential  to  the  performance  of  a  duty  imposed  upon  the  executors  as  such  for  the 
purpose  of  carrying  the  will  into  effect.  The  meaning,  however,  would  have  been 
essentially  the  same  as  if  they  had  used  the  language  of  the  chancery  courts,  and 
said  that  the  power  survived  because  it  was  a  power  coupled  with  a  trust  The 
law  is  quotea  in  Osgood  v.  FraJiMin,  2  Johns.  Ch.  1,  in  support  of  the  doctrine 
that  a  power  given  to  two  or  more*  goes  to  the  survivor  when  coupled  with  a 
trust.     See,  also,  Lessee  of  Zebach  v.  Smithy  which  is  very  similar  to  HoueU  v.  Barnes, 

In  Osgood  v.  Frariklin^  2  Johns.  Ch.  1,  the  powier  was  given  by  a  will  which 
appointed  the  wife  of  the  testator  and  his  three  brothers  executors.  The  power 
was  given  in  these  words,  to-wit:  **  I  give  to  my  executors  that  may  act,  and  to 
the  major  part  of  them,  their  heirs  or  executors,  full  power  to  sell  any  or  all  my 
real  estate  not  already  devised."  The  will  gave  the  residuary  estate  to  eight  per- 
sons, four  of  whom  were  the  four  persons  appointed  executors,  one-eighth  to  each. 
This  devise  was  coupled  with  the  following  directions,  to-wit:  **I  order  that  the 
money  or  effects  be  distributed  and  divided  from  time  to  time,  as  it  can  be  raised 
from  my  debts  and  estate  by  my  executors,  hereinafter  named."  One  of  the 
brothers  declined  to  act;  the  other  two  accepted  the  appointment  and  acted  until 
they  died.  After  their  death  the  widow  qualified.  The  principal  question  in  the 
case  was  whether  she  had  power  under  the  will  to  sell  the  real  estate.  Chancellor 
Kent  decided  that  the  executors  were  charged  with  a  trust,  relative  to  the  estate, 
depending  on  the  power  to  sell,  and  that  the  power,  therefore,  survived.  **The 
intention  of  the  testator,*'  he  remarked,  *'is  much  regarded  in  the  construction 
of  these  powers,  and  they  are  construed  with  greater  or  less  latitude  in  reference 
to  that  intent."  The  case  was  carried  to  the  court  of  errors  and  there  affirmed, 
the  court  holding  that  where  the  provisions  of  a  will  evince  a  design  in  the  tes- 
tator that,  at  all  events,  the  lands  are  to  be  sold,  in  order  to  satisfy  the  whole 
intent  of  the  will,  then  the  power  survives. 

In  Peter  v.  Beverly ^  10  Pet.  532,  David  Peter  left  a  will  in  which  he  appointed 
his  wife,  his  brother,  George  Peter,  and  his  wife's  brother,  Leonard  H.  Johns,  exec- 
utors, and  provided  that  portions  of  his  real  estate  should  be  sold  for  the 
payment  of  his  debts.  All  the  executors  qualified.  The  widow  and  the  brother 
entered  npon  the  execution  of  the  will  and  subsequently  died,  leaving  debts  still 
unpaid.  The  question  was,  whether  under  the  will  George  Peter,  as  surviving 
executor,  could  sell  the  real  estate  for  the  payment  of  the  debts.  The  court 
decided  that  he  could,  the  power  being  coupled  with  a  trust.  The  court  say : 
**  When  power  is  given  to  executors  to  he  executed  in  their  official  capacity,  and 
there  are  no  words  in  the  will  warranting  the  conclusion  that  the  testator  in- 
tended, for  safety  or  for  some  other  object,  a  joint  execution  of  the  power,  as 
the  office  survives  the  power  ought  also  to  be  construed  as  surviving;  and  courts  of 
equity  will  lend  their  aid  to  uphold  the  power  for  the  purpose  of  carrying  into 
execution  the  intention  of  the  testator,  and  preventing  the  consequences  that 
might  result  from  an  extinction  of  the  power ;  and  where  there  is  a  trust  charged 
upon  the  executors  in  the  direction  given  them  in  the  disposition  of  the  proceeds, 
it  is  the  settled  doctrine  of  courts  of  chancery  that  the  trust  does  not  become 
extinct  by  the  death  of  one  of  the  trustees." 

In  the  cases  above  cited  the  power  was  given  to  the  donees  as  executors.  In 
the  case  at  bar  the  power  was  given  to  Arnold  and  Allen  as  trustees.  The  differ- 
ence is  not  material;  for  in  equity  executors  are  regarded  as  trustees  in  so  far  as 
they  are  invested  with  dominion  over  the  testate  estate  for  the  benefit  of  others, 
and  independently  of  any  statute,  the  reasons  for  the  continuance  or  survival  of 
the  power  are  as  strong  in  favor  of  trustees  as  of  executors.  It  will  be  observed 
that  the  courts  in  the  cases  cited  build  largely  upon  the  presumed  intent  of  the 
testator,  and  argue  that  the  testator  must  have  intended  to  have  the  power  con- 
tinue to  exist  without  interruption,  so  long  as  any  or  either  of  the  donees  of  the 
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power  continued  to  exist  to  exercise  it,  because  it  was  through  the  exercise  of  it 
that  he  contemplated  having  his  will  carried  into  effect.  The  argument  from 
presumed  intent  is  very  cogent  in  the  case  at  bar.  Evidently  the  testator  here 
meant  to  have  the  real  estate  sold  at  all  events  and  to  have'  the  proceeds  of  the 
sale  invested  so  as  to  yield  an  income  to  be  applied  by  the  trustees  as  directed  for 
the  benefit  of  his  daughters.  The  power  is  given  to  the  trustees  jointly,  even 
if  the  estate,  under  our  statute,  goes  to  them  as  tenants  in  common.  And  see 
BandaU  v.  PhiUipSy  8  Mason,  878.  It  is  true  the  testator  expresses  his  desire  in 
case  of  the  death,  resignation,  refusal  or  inability  to  act  of  either  of  the  trus- 
tees, that  the  vacancy  shall  be  filled  by  the  other  trustee ;  but  the  expression  is 
not  in*  our  opinion  equivalent  to  an  absolute  command,  and  we  think,  therefore, 
that  it  does  not  warrant  any  inference  that  the  testator  did  not  intend  to  have  the 
power  go  to  the  sole  accepting  or  surviving  trustee,  to  be  executed  by  him  alone, 
if  he  should  not  think  it  expedient  to  appoint  an  associate.  It  will  be  noticed, 
moreover,  that  the  will  makes  no  provision  for  vesting  in  the  new  trustee,  if  ap- 
pointed, his  proper  portion  of  the  estate,  and  therefore,  if  it  be  supposed  that 
the  power  did  not  go  to  the  sole  acce{)ting  trustee  because  the  entire  legal  estate 
did  not  go  to  him,  that  is  a  defect  which  his  appointment  of  a  new  trustee  could 
not  remedy.  Clearly  such  a  construction  would  defeat  the  intention  of  the  tes- 
tator. Under  the  will,  the  eestuis  que  irusterU  were  entitled  to  the  benefit  of  tlie 
provision  made  for  them  immediately  and  without  intermission.  If,  therefore, 
the  acting  trustee  did  not  appoint  a  new  trustee  and  could  not  execute  the 
power  without  one,  they  would  have  had  to  come  to  this  court  to  supply  the 
execution.  It  seems  to  us  that  the  better  view  is  that  the  power  survived  be- 
cause it  was  coupled  with  a  trust. 

We  declare  it  to  be  our  opinion  that  the  deed  of  Richard  J.  Arnold  to  William 
M.  Bailey  did  convey  to  said  Bailey  a  good  title  to  the  land  described  therein. 


BTIPBEME  COURT  OF  NEW  HAMPSHIRE. 


Statb  9.  Mbgin. 
July  81,  1886. 

Offiob  awd  Ovfiobh  -- Quo  Warranto—  Titlb. 

In  quo  warranto  to  determine  the  right  to  an  elective  office  the  record  of  the  declared 
election  is  not  conclusive.* 

A  person  declared  elected  and  inducted  into  office  iBtkde  /ado  officer,  though  not  law- 
fully elected,  t 

Information,  in  the  nature  of  a  qtu>  warranto,  filed  bv  the  attorney-general  at  the 
relation  of  James  H.  Libbey  to  determine  the  right  of  the  defendant  to  the  office 
of  prudential  committee  of  School  District  No.  2,  in  Hooksett.  Facts  found  by  a 
referee. 

The  record  of  the  school-meeting  held  March  7,  1885,  showed  that  the  defend- 
ant had  a  plurality  of  votes  and  was  elected.  Upon  evidence  tending  to  show  how 
individuals  voted,  received  subject  to  the  defendant's  exception,  and  upon  other 
evidence,  it  was  found  that  the  relator  had  a  plurality  of  votes  and  was  elected. 
The  defendant  assumed  the  duties  of  the  office,  and  about  April  1,  hired  a  com- 
petent teacher  for  the  year  at  a  stipulated  salary.  The  relator  and  the  defendant 
are  equally  suitable  to  fill  the  office. 

Ghase  &  StreeteTy  for  relator.     Osgood  &  Preaeotty  for  defendant. 

Oarpbntbr,  J.  Upon  the  question  which  of  the  parties  received  a  plurality  of 
YOtes  for  the  office,  the  record  of  the  declared  vote  is,  in  this  suit,  merely  evidence. 
If  the  record  of  the  declaration  of  the  moderator  in  the  case  of  town  and  school 
district  officers  and  of  the  canvassing  board  appointed  by  law  in  the  case  of  other 
ofElcers  were  conclusive,  this  proceeding  could  never  be  maintained  *to  test  the 

•  66  N.  Y.  626.  f  88  £ng.  Rep.  640. 
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right  to  an  eleeHye  ofiloe.  It  cannot  b«  instituted  until  posieaaion  of  tbe  office  is 
taken,  Osgood  v.  Jom9^  60  N.  H.  28^,  and  no  oi^e  can  take  possession  until  bis 
election  is  declared.  The  exception  to  the  recej^tion  of  eviden/ce  ou^id^  the  t«c- 
ord  must  be  overruled.    FsopU  v.  VaU^  %Q  Wend.  ISL 


Whether  there  ma^  be  cases  in  whjlch  the  la^w  does  ^ot  require  an  infonnation 
>  be  issued  or  the  writ  to  be  granted,  altbou^^  it  appears,  ^hat  the  defendant  is 
not  entitled  to  the  office,  as  where  a  determination  of  the  proceedings  cannot  be 


reached  until  after  the  expiration  ol  the  term  pi  office,  or  where  greater  public 
mischief  would  be  done  by  granting  than  bj  refusing  the  writ  JPootf^  y.  Sffieeting, 
2  Johns.  185;  FeopU  v.  Loamii,  8  Wend.  986;  OonmmweaUh  y.  Aihfion^  ^  Mass. 
285;  Howard  t.  Gage,  6  id.  462;  8taU  y.  Jacobs,  17  Ohio,  148;  StaU  v.  8(^UrU, 
5  Rich.  (S.  C.)  299;  Kw^  Y.  Parry,  6  Ad.  &  El.  810;  8taU  v.  Uead,  56  Vt  858; 
State  y.  Tolan,  88  N.  J.  L.  195;  CommanweaUh  y.  Jones,  12  Peon.  St  865,  is  a  ques- 
tion not  necessary  to  be  considered.  No  sufficient  reason  here  sjipears  yihy  the 
defendant  should  not  be  removed.  He  wa^  not,  and  th^  reUtoc  waS}  la^wfully 
elected ;  a  part  only  of  the  term  of  office  hf^  expired,  and  no  public  mischief  can 
result  from  the  removal.  By  virtue  of  l^s  declared  election  and  induction  into 
the  office,  the  defendant  became,  and  until  judgment  rendered,  will  remain  a  de 
facto  officer.  His  official  acts  are  valid.  His  contract  with  the  teacher,  if  made 
in  good  faith  by  both  parties,  will  have  the  same  force  and  validity  as  if  the  jud^ 
ment  in  this  case  were  for  the  defendant  The  prudential  oonunittee  is  chargd 
with  various  duties  besides  the  employment  of  teachers — Gen.  Laws,  chap.  86,  §27; 
chap.  87,  §  14;  chap.  88,  $  15;  chap.  91,  §§  1  and  2--aU  of  which  mi^  as  well  he 
performed,  during  the  renjAiuder  of  the  terpm  by  the  reUtor  as  by  ^he  defendant, 
Doth  being  equally  competent.  No  more  inconvenience  can  result  to  the  district 
from  granting  the  infonsmition,  than  is  met  in  the  ordinary  c^se  of  the  death, 
resignation,  or  removal  of  the  com^uttee,  and  the  ^lectioi;^  or  fyp^inl^ent  of 
another. 

Information  granted. 

All  concurred. 


HABRmeroN  «.  Wadswobth. 
Ji4y  SI,  1865. 

ShBRIFF  —  FaILUEB  to  MaKB  AbbBST  —  EVIDBNCB. 

In  an  action  against  a  sheriff  for  neglecting  to  arrest,  apon  execution,  a  sorrendering 
debtor,  eridence  of  the  latter' s  intention  to  tMce  the  poor  aebtor'a  oath  may  piop«ri|^  oe 
exctnd«d. 

JUDQMBNT  — EfTBOT  AS  TO  ThIBD  PbBSOHS. 

A  jud^ent  is  eTidenoe  against  third  persons  of  the  fact  of  its  rendition,  bnt  OQt  of  the 
facts  which  were  in  issue  between  the  parties  to  it. 

Case,  against  the  defendant,  a  deputy  sheriff,  for  neglecting  to  arrest,  on  an 
execution  in  favor  of  the  plaintiff,  one  T.,  upon  his  surrender  at  the  jail. 

The  plaintiff  recovered  judgment  against  T.  in  an  action  of  trover.  The  judg- 
ment record,  admitted  in  evidence,  showed  that  the  property  converted  byT.  con- 
sisted, to  a  considerable  extent,  of  promissory  notes.  The  defendant  claimed 
that  the  plaintiff  suffered  no  dt^mage  oy  the  ftdlure  to  arrest  T.,  and  introduced 
evidence  tending  to  show  that  T.  had  no  property,  and  that  the  converted  notes 
were  of  no  value.  The  court  permitted  the  plaintiff^s  counsel  to  comment,  in  his 
argument  to  the  jury,  upon  the  judgment  as  tending  to  prove  property  in  the 
hands  of  T.  at  the  date  of  the  conversion  and  as  fixing  the  value  of  the  notes  at 
that  time,  and  the  defendant  excepted. 

As  bearing  upon  the  question  of  damages,  the  defendant  offered  to  show  that 
T.  proposed,  in  case  he  was  arrested,  to  apply  to  take  the  poor  debtor's  oath,  and 
that  his  counsel  prepared  an  application  for  that  purpose.  The  evidence  was  ex- 
cluded and  the  aefendant  excepted. 

Bums  and  Briggs  A  Buss,  for  plaintiff.  Oopdand  dt  Jonu  and  Burnham  d 
Broym,  for  defendant. 
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Gabpbntbb,  J.  If  T.  was  possessed  of  no  attachable  property,  and  htfd  been 
guilty  of  no  fraud,  he  was  entitled  to  take  the  poor  debtor's  oath  —  Gen.  Laws, 
chap.  241,  §§  86  and  87 — and  the  damans  caused  to  the  plaintiff  by  the  defend- 
ant's neglect  of  duty  were  merely  aommal.  It  is  difficult  to  see  what  bearing 
T.'s  intention  to  apply,  or  even  his  actual  application,  to  take  the  oath  could  have 
ppon  the  question  whether  he  was  eDtitled  to  take  it ;  but  if  the  evidence  might 
properly  have  been  received,  it  was  so  remote  tljxat  no  exception  lies  to  its  exclu- 
sion.    8taU  V.  BaUroad,  58  N.  H.  410. 

The  plaintifiTs  loss  by  reason  of  the  defendant's  failure  to  perform  his  duty 
could  not  ei(ceed  the  amount  of  her  ji^dgment  f^inst  T.,  of  which  the  record  is 
the  only  competent  evidence.  The  defendant  being  neither  a  party  nor  privy  to 
the  judgment,  it  is  evidence  apdnst  him  of  the  fact  of  its  rendition  and  of  the 
amount  for  which  it  was  rendered — 1  Greenl.  Ev.,  $  527  —  but  not  of  the  facts 
which  were  in  issue  between  the  parties  to  it.  Between  these  parties  it  is  no 
more  evidence  of  the  conversion  or  possession  of  property  by  T.,  or  of  the  value 
of  any  property  by  him  converted,  than  would  be  a  like  judgment  against  him 
to  which  both  the  plaintiff  and  defendant  were  strangers.  Permitting  the  plain- 
tiff's counsel  to  comment  so  the  Jury  upon  the  judgment  as  tending  to  show  prop- 
erty in  the  hands  of  T.,  and  as  fixing  the  value  of  the  notes,  was  equivalent  to  a 
ruling  that  the  judgment  was  competent  evidence  of  those  facts  and  was  erro- 
neous. 

Exceptions  sustained.  ^ 

AiiLSK,  J.,  did  not  sit;  the  others  conourred. 


•OlASK  e.  SliATTOH. 

July  81,  1885. 
A  snii  in  equity  is  not  oomnQooed  vntU  the  bill  is  filed. 

Bill  ia  eqtdty,  to  recover  money  verbally  promised  in  support  of  a  base-ball 
club.  The  defendant  in  his  answer  alleges  that  there  is  no  equity  in  the  bill,  that 
the  plaintiff  has  an  adequate  remedy  at  law,  and  seta  up  the  statute  of  limitations. 

In  1877  the  plaintiff  was  the  manager  of  a  base-ball  club  in  Manchester.  He, 
the  defendant,  and  three  others  verbally  agreed  to  pay  each  one-sixth  part  of  the 
excess  of  the  expenses  over  the  receipts  of  the  club.  The  plaintiff  as  manaoer 
advanced  the  expenses  and  at  the  end  of  the  season,  in  the  fall  of  1877,  demanded 
payment  of  the  defendant  of  his  share  of  the  excess  over  the  receipts,  which  the 
defendant  refused  to  pay.  About  the  Is^  of  June,  1883,  the  plaintiff  drew  the 
bill  and  sent  it  to  the  clerk,  who  notified  him  that  by  the  rale  it  could  not  be  filed 
and  entered  until  the  entry  fee  was  paid.  February  12,  1884,  the  necessarv  fees 
havinff  been  provided,  the  bill  was  filed  and  an  order  of  notice  issued,  which  was 
served  upon  the  defendant  February  28,  1884.  The  court  dismissed  the  bill  and 
plaintiff  excepted. 

FeUowBy  for  plaintiff.     Bumham  <0  Broum,  for  defendant. 

Oabfbhtbii,  J.  An  action  at  law  is  in  general  regarded  as  commenced,  so  ^ 
to  avoid  the  statute  of  limitations,  when  the  writ  is  completed  with  the  purpose 
of  making  immediate  service.  But  where  there  is  no  intention  to  have  it  served, 
or  it  cannot  be  served,  until  some  further  act  is  done,  the  action  is  not  deemed 
to  be  commenced  until  such  act  is  performed.  Robinson  v.  Burleigh^  5  N.  H.  225 ; 
Ghrai>e8  v.'  Ticknofj  a  id.  537;  Hardjf  v.  CorliSj  21  id.  356;  Mami  v.  Cherusy,  47  id. 
24;  Brewster  v.  Brewster^  52  id.  60.  The  same  nile  is  applicable  to  suits  in  equity. 
Leach  V.  Noyu^  45  N.  H.  864.  A  bill  in  equity  must  be  filed  in  the  clerk's  office 
and  an  order  of  notice  obtained  before  it  can  be  served  upon  the  defendant.  Kules 
11  and  18.  The  date  of  the  filing  is,  therefore,  the  earliest  time  which  can  be  taken 
as  the  commencement  of  the  suit. 

The  plaintififs  action  is  barred  by  the  statute  of  limitations.  This  result  makes 
it  unnecessary  to  consider  other  questions  raised  by  the  case. 

Exceptions  overruled. 

Allen,  J.,  did  not  sit ;  the  others  concurred. 
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Wbloh  V,  Adams. 

Jolj  81,  1886. 

Will — EzicnnoN  of — Prisbnob  of  WmrBssM. 

It  is  not  necessary  to  the  le^  execution  of  a  will  that  it  be  signed  or  sealed  in  the 
presence  of  the  subscribiDg  witnesses,  nor  that  the  .witnesses  siirn  in  the  presenoe  of 
each  other.    (JVb<^^.  648.) 

ApPBAL  — PROBATB  OF  WiLL  —  ApPBLLAHT  AS  WinrBSB. 

On  the  trial  of  an  appeal  from  the  probate  of  a  will  the  appellant  cannot  be  a  witness 
unless  the  executor  testifies. 

Appeal,  from  a  decree  of  the  probate  court  allowing  the  will  of  Isaac  Adams. 
The  only  issue  joined  was  whether  the  testator  was  of  sound  and  disposing  mind. 
Verdict  for  the  appellees^  which  the  appellant  moved  to  set  aside.  lieither  of  the 
appellees  testified. 

The  appellant  by  the  exercise  of  discretion  under  the  statute  was  permitted  to 
testify  generally,  but,  subject  to  exception,  was  excluded  as  to  couTersations  and 
matters  occurring  between  himself  and  the  deceased,  and  as  to  which  the  latter, 
if  alive,  could  have  testified,  it  not  appearing  to  the  court  that  injustice  was  done 
thereby,  but  quite  the  contrary.  Neither  of  the  executors  testified,  and  no  devisee 
or  legatee  was  called  by  them  as  a  witness. 

The  appellant  requested  the  court  to  instruct  the  jury  as  follows: 

1.  ''There  is  no  legal  definition,  or  test  of  insanity,  or  soundness  of  mind,  or 
of  the  mental  capacity  to  make  a  valid  will.  Soundness  of  mind,  such  as  will  en- 
able a  person  to  make  a  will,  has  reference  to  the  business  to  be  transacted,  namely, 
the  disposition  of  property  bv  will;  his  mind  must  have  been  sound  with  refer- 
ence to  whatever  is  involved  m  this  transaction.  If  it  shall  appear  that  he  is  able 
to  understand  the  nature  and  situation  of  his  property,  and  his  relations  to  those 
persons  in  whom  and  those  things  in  which  he  nas  been  mostly  interested,  the 
nature  of  the  act  he  was  doing,  and  the  relations  in  which  he  stood  to  the  natural 
objects  of  his  bounty,  this  condition  of  his  mind  is  evidence  to  be  considered  upon 
the  question  of  his  mental  capacity  to  make  a  will;  but  such  evidence  furnishes 
no  legal  test  of  his  capacity  to  make  a  will  — it  is  simply  evidence  to  be^  weighed 
in  connection  with  all  the  other  testimony  in  the  case  as  to  the  testator^s  soundness 
or  unsoundness  of  mind.  The  court  does  not  instruct  you  as  to  what  in  point  of 
law  is  mental  capacity  to  make  a  will." 

2.  *'  The  mind  of  the  testator  must  have  been  free  from  any  condition  which 
was  the  effect  of  disease,  and  which  would  or  might  lead  him  to  dispose  of  his 
property  otherwise  than  he  would  have  done  but  for  the  effect  of  such  mental  dis- 
ease. All  the  testimony  which  you  have  heard  concerning  his  domestic  relations 
and  his  feelings  of  like  or  dislike  toward  the  members  of  his  family ;  all  the  tes- 
timony as  to  what  he  said  and  what  he  did ;  all  the  testimony  concerning  his  dis- 
position and  temperament,  and  concerning  any  change  in  these  respects  between 
the  earlier  and  later  portions  of  his  life,  concerning  his  troubles,  griefs  and  dis- 
appointments, concerning  his  manners  and  habits,  and  any  change  in  them  between 
the  earlier  and  later  portions  of  his  life ;  all  the  eccentricities  and  peculiarities,  if 
you  find  he  had  any,  should  be  considered  so  far  as  they  may  aid  you  in  ascertain- 
mg  the  condition  of  his  mind  at  the  date  of  the  wiU." 

8.  ''  All  infirmities,  though  not  necessarily  a  disqualification,  awaken  caution 
to  see  if  mental  capacity  is  impaired  or  gone." 

4.  **  Partial  insanity  or  unsoundness  of  mind  will  not  alone  always  and  inevit- 
ably destroy  the  will,  but  whenever  the  insanity,  partial  or  general,  or  mental  dis- 
ease or  derangement,  modifies  the  disposition  of  the  testator  in  the  will,  enters  into 
the  will  and  forms  a  part  of  it,  it  will  destroy  the  will,  even  though  some  faculties 
of  the  mind  are  sound. 

''If  you  find  from  all  the  evidence  the  existence  and  effect  in  the  will  of  un- 
soundness of  mind,  general  or  partial,  such  infirmity  destroys  the  will;  while  it 
does  not  require  universal  perfection  and  soundness  of  mind  to  make  a  will,  neither 
does  it  require  absolute  unsoundness  of  mind  to  destroy  a  will.  If  mental  unsound - 
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ness  or  disease  lurks  in  the  will,  has  produced  its  effects  there,  changed  or  modi^ 
fled  the  disposition  of  the  property,  it  is  not  a  valid  will." 

The  specific  instructions  asked  for  were  not  given,  and  the  appellant  excepted. 
Instructions  covering  the  ground  of  the  requests  were  given,  to  which  no  except 
tion  was  taken.     The  other  exceptions  sufficiently  appear  in  the  opinion. 

Wm.  L,  FoOeTy  Geo,  B.  French  and  Pavl  WerUworth^  for  appellant.  E.  A.  Mb- 
bard,  Cfopdand  db  Edgerly  aud  Thomas  J.  Whipple^  for  executors. 

SiOTH,  J.  1.  The  statute  does  not  require  a  will  to  be  signed  or  sealed  in  the 
presence  of  the  subscribing  witnesses,  nor  that  they  sign  in  the  presence  of  each 
other  —  Gen.  Laws,  chap.  193,  §  6  —  although  this  is  usual  and  generally  advisable. 
The  testator  may  have  sufficient  reasons  for  not  disclosing  the  fact  that  he  has  made 
his  will.  Swinburne  on  WiUs,  27.  His  acknowledgment  that  the  seal  and  signa- 
ture are  his,  with  a  request  to  the  witnesses  to  attest  the  instrument,  is  sufficient. 
Ofibom  V.  Goohy  11  Gush.  582.  The  fact  that  the  will  in  this  case  was  signed, 
sealed  and  witnessed  as  such  in  the  presence  of  the  testator  and  subscribing  wit- 
nesses was  evidence  from  which  the  jury  might  find  that  the  will  was  attested 
by  the  subscribing  witnesses  at  the  request  of  the  testator. 

2.  Prior  to  the  passage  of  the  act  of  1857  —  chap.  1952 — the  contestant  of  a 
will  was  excluded  from  testifying  on  the  trial  of  an  appeal  by  reason  of  his  in- 
terest. The  ^en^ral  rule  of  the  common  law  then  in  force  here  was,  that  a  party 
to  the  record  in  a  suit,  and  persons  directly  interested  in  the  result  of  a  suit, 
could  not  testify.  The  rule  was  founded  partly  on  the  general  expediency  of 
avoiding  the  multiplication  of  temptations  to  perjury.  1  Greenl.  Ev.,  1 329.  Our 
statute,  first  enacted  in  1859,  reads  thus:  **No  person  shall  be  excused  or  ex- 
cluded from  testifying  or  giving  his  deposition  in  any  civil  cause  by  reason  of  his 
interest  therein  as  a  party  or  otherwise."  Gen.  Laws,  chap.  228,  §  18.  **  Neither 
party  shall  testify  in  a  cause  where  the  adverse  party  is  an  executor  or  adminis- 
trator, or  an  insane  person,  unless  the  said  executor,  administrator,  or  the 
guardian  of  the  insane  person  elects  to  testify,  except  as  provided  in  the  follow- 
ing section."  **  When  it  clearly  appears  to  the  court  that  injustice  may  be  done 
without  the  testimony  of  the  party  in  such  case,  he  may  be  allowed  to  testify; 
and  the  ruling  of  the  court  admitting  or  rejecting  his  testimony  m^  be  ex- 
cepted to  and  revised."  Gen.  Laws,  chap.  228,  §§  16,  17.  Li  Moore  v.  Taylor, 
44  N.  H.  370,  875,  we  said:  **  The  reason  why  the  exception  was  made  that  where 
one  party  is  an  executor  or  administrator,  and  did  not  elect  to  testify,  the  other 
party  should  not  testify,  was  to  place  the  parties  upon  an  equal  footing,  and  not 
to  allow  the  living  party  to  a  trade  or  transaction  to  be  a  witness  to  it  when  the 
other  parly  to  the  same  transaction,  being  dead,  cannot  testify."  And  in  Chandler 
T.  Daryis,  47  K.  H.  462,  464,  decided  in  1867,  after  the  enactment  of  the  amend- 
ment which  now  constitutes  section  17,  we  said:  "Where  the  deceased  had  per- 
sonal knowledge  of  the  matter  in  dispute,  and  might,  if  living,  be  a  witness,  it 
would  be  unequal  and  unjust  to  allow  the  survivor  to  testify,  inasmuch  as  the 
other  party,  being  dead,  could  not  contradict  or  explain  the  evidence."  Also  (on 
p.  465):  ''But  as  a  general  rule  when  the  deceased  had  knowledge  of  the  facts 
and  might,  if  living,  be  a  witness,  it  would  be  unequal  and  unfair  to  allow  the 
survivor  to  give  his  uncontradicted  and  unexplained  account  of  the  transaction. 

.  .  .  But  we  think  that  for  ordinary  cases,  the  safe  guide  and  the  decisive 
test  is  found  in  the  inquiry,  whether  the  deceased,  if  alive,  could  testify  to  the 
same  matters."  These  observations  have  been  approved  in  numerous  subsequent 
cases.  Harvey  Y,  BiUiardy  47  N.  H.  551;  Brown  v.  BrowUy  48  id.  90;  TrueY, 
Shepardy  51  id.  501 ;  Steams  v.  Wright,  id.  600,  611 ;  Fosgate  v.  Thompson,  54 
id,  455 ;  Hoit  v.  RusseU,  56  id.  559 :  Page  v.  Whidden,  59  id.  507,  511 ;  BaUey  v. 
Harvey,  60  id.  152;  Bums  v.  Madigan,  id.  197;  Cochran  v.  Langmaid,  id. 
571 ;  English  v.  Porter,  61  id.  206.  In  these  cases  the  matter  in  dispute  or  the 
transaction  about  which  the  deceased,  if  living,  might  testify,  was  in  relation  to 
some  contract  entered  into,  or  tort,  done  or  suffered  by  the  deceased  in  his  life- 
time, the  cause  of  action  accruing  in  the  life-time  of  the  deceased  party.  La  the 
action  prosecuted  after  his  decease  the  executor  or  administrator  was  a  party  in 
his  representative  capacity.     But  we  think  the  reason  which  forbids  the  surviv- 
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ing  party  to  testify  in  that  class  of  cases,  unless  the  executor  or  administrator 
elects  to  testify,  is  equally  applicable  in  a  trial  of  an  appeal  upon  the  probate  of 
a  will.  The  executor  represents  all  the  devisees  and  legatees,  and  prosecutes  or 
defends  the  appeal  in  their  interest.  In  a  certain  sense  also  he  may  he  said  to  rep- 
resent the  testator,  who  can  no  longer  speak  for  himself.  The  right  of  a  person 
to  dispose  of  his  estate  at  his  pleasure  is  destroyed  or  endangered  unless  some 
one  shall  act  as  his  representative  when  it  is  offered  for  probate.  It  is  the  duty 
of  the  executor  to  cause  the  will  to  be  proved,  or  file  it  in  the  probate  office  with 
his  refusal  in  writing  to  accept  the  trust.  Gen.  Laws,  chap.  194,  §  8.  He  baa 
sufficient  interest  in  the  estate  of  the  testator  to  give  him  a  ri^ht  under  the 
statute  to  claim  and  prosecute  an  appeal  from  a  decree  of  the  probate  court  re- 
fusing to  admit  the  will  to  probate.  Shirley  v.  Eealds^  84  K.  H.  407;  Hichardwn 
V.  MarHny  55  id.  45.  The  probate  of  a  will  does  not  give  him  any  interest  or 
title  either  to  things  in  action  or  possession,  for  he  has  the  whole  title  and  in- 
terest by  the  will  and  not  by  the  probate.  Hemloe's  Case,  9  Coke,  88,  a;  WdfUer 
V.  Spenc&r^  8  B.  &  Aid.  868.  The  property  in  the  goods  is  vested  in  him  before 
probate.  Comyn's  Dig.,  Executor,  6.  9;  Bacon's  Abr.,  Executors,  E.  14.  "  Before 
probate  of  the  will,  not  only  is  the  person  named  as  executor  seized  of  all  the 
personal  estate  of  the  deceased,  as  trustees  of  the  legatees  and  others^  but  he  is 
the  representative  of  the  whole  estate  disposed  of  by  the  will.  He  is  not  only 
the  sole  trustee  for  all  persons  having  an  interest  under  the  will,  but  he  is  the 
only  legal  representative  of  the  estate  of  the  deceased.  As  such,  it  is  his  duty  to 
cause  the  will  to  be  proved,  and  he  is  aggrieved  in  his  rights  and  in  his  property 
by  any  decree  which  divests  him  of  his  title  in  the  estate  of  the  deceased  under 
the  will."  FowLBR,  J.,  in  Shirley  v.  MecUdSf  eupra^  412;  Wigffin  v.  Stoetty  6  Mete 
197. 

The  testator  must  be  represented  in  court  by  some  one,  and  the  executor  is  the 
person  appointed  by  him  to  represent  him  in  the  execution  of  his  will.  He  is 
necessarily  made  a  party  in  the  probate  of  the  will,  as  executor.  Unless  he  is  re- 
garded as  executor  for  the  purpose  of  establishing  the  will,  he  is  not  a  party,  and 
has  no  right  to  appear.  The  same  injustice  that  the  statute  seeks  to  prevent  in 
other  actions  in  which  the  executor  is  a  party,  by  excluding  the  surviving  party 
from  testifying,  will  often  be  done  in  the  trial  in  an  appeal  upon  the  probate  of  a 
will  if  the  contestant  can  testify  to  matters  about  which  the  testator  if  living  might 
i»stify,  and  perhaps  contradict  or  explain  the  testimony  of  the  contestant.  A 
literal  construction  of  the  statute  includes  this  case.  ^ '  Neither  party  shall  testify  in 
A  cause  when  the  adverse  party  is  an  executor  .  .  .  unless  the  executor  .  .  . 
•elects  to  testify,"  etc.  The  contestant  is  a  party,  the  executors  are  the  other  party. 
And  the  appeal  is  a  cause.  The  spirit  and  reason  of  the  statute  being  to  prevent 
Injustice  and  exclude  the  contestant  because  the  lestator^s  lips  are  closed  in  death. 
^Even  in  matters  of  accounting,  at  common  law,  the  admission  of  a  party  was  not 
A  matter  of  right.  It  was  permitted  in  no  case,  where,  from  the  position  of  the 
parties,  an  unfair  advantage  would  be  given  by  it  to  one  party  over  the  other. 
3  Qreenl.  Ev.,  §  888;  Page  v.  Whidden,  59  N.  H.  507.  511. 

JSloih  V.  JReed,  46  Me.  168,  decides  that  the  heirs  of  a  testator  who  contest  the 
probate  of  his  will  are  not  excluded  as  witnesses,  **  as  heirs  of  a  deceased  party," 
as  being  within  the  exception  in  the  statute  which  provides  that  **  no  person  shall 
be  excused  or  excluded  from  being  a  witness  in  any  civil  suit  or  proceeding  at  law, 
or  in  equity  (including  special  proceedings  before  courts  of  probate),  by  reason  of 
his  interest  in  the  event  thereof  as  party  or  otherwise,  except  at  the  time  of  trial, 
the  party  prosecuting  or  the  party  defending,  or  any  one  of  them,  is  an  executor 
or  an  admmistrator,  or  made  a  party  as  heir  of  a  deceased  party."  Me.  Rev.  Stat., 
chap.  82,  §§  78,  88,  84. 

MiUay  v.  Wiley^  46  Me.  230,  was  an  appeal  from  a  decree  of  the  probate  court 
allowing  the  will  of  the  testator.  At  the  time  of  the  appeal  the  executor  was 
called  by  his  counsel  as  a  witness  and  was  excluded.  It  was  held  that  a  person 
named  in  a  will  as  executor  is  not  **  a  party  prosecuting  or  defending  "  within  the 
meaning  of  the  statute,  so  as  to  exclude  him  as  a  witness.  The  court  said  *'he 
(Wiley)  never  has  been  executor  at  any  time  and  never  may  be." 

In  McKeen  v.  Frosty  46  Me.  289,  which  was  an  appeal  from  a  decree  of  the  probate 
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court  allowing  a  will,  it  was  held  that  a  person  named  as  executor  in  a  will  is  not 
really  and  legally  such  until  the  will  is  proved,  and  he  has  given  bond,  and  in  a 
contest  as  to  its  execution  he  is  not  within  the  exception  of  the  statute.  The 
court  said  **  if  the  will  should  not  be  approved,  he  never  becomes  an  executor.'' 

In  Rhode  Island  under  a  statute  which  provides  that  '*when  an  original  party 
to  the  contract  or  cause  of  action  is  dead,  or  when  an  executor  or  administrator 
is  a  party  to  the  suit,  the  other  party  may  be  called  as  a  witness  by  bis  opponent, 
but  shall  not  bd  admitted  to  testify  upon  his  own  offer,  or  upon  the  call  of  his  co- 
plaintiff  or  co-defendant,  otherwise  than  now  by  law  allowed,  unless  a  nominal 
party  merely  "  — R.  I.  Gfen.  Stat.,  chap.  203,  §82  — it  has  been  held  that  a  party 
appealing  from  a  decree  of  a  court  of  probate  establishing  a  will  and  admitting  it 
to  probate  is  not  disqualified  from  testifying  upon  his  own  offer.  Among  other 
reasons  given  for  the  decision  is  this,  that  the  operation  of  the  decree  admitting 
the  will  to  probate  is  suspended  by  the  appeal  except  so  far  as  it  admits  the 
executor  on  giving  bond  to  collect,  receive  and  take  possession  of  the  estate  of  the 
testator,  and  it  is  not,  therefore,  as  an  executor  that  the  appellee  is  a  party  to  an 
appeal,  for  he  has  no  capacity  as  executor  for  any  purpose  except  to  collect,  receive 
and  take  possession  of  the  estate  of  the  testator.  Hamilton  v.  Hamilton^  10  R.  I.  538. 

The  Massachusetts  statute  —  Mass.  Gen.  Stat.,  chap.  181,  §  14 — is  materially  dif- 
ferent from  ours,  and  the  Missouri  statute  is  said  to  be  identical  with  that  of  Massa- 
chusetts. Shailer  v.  Bumstead,  99  Mass.  112,  130;  and  Gc^rvin  v.  Williams^  50 
Mo.  206,  are  not,  therefore,  in  point. 

In  Georgia  a  legatee  on  probate  of  a  nuncupative  will  which  is  cateated  by  the 
heirs  at  law  is  a  competent  witness  in  favor  of  the  validity  of  the  will.  The  term 
* '  other  party  to  the  contract,"  used  in  the  statute,  is  held  not  to  include  an  ex-* 
ecu  tor  of  a  will.  Brown  v.  Carroll^  86  Qtt.  668 ;  Deitpree  v.  Beupree,  45  id.  415, 
424. 

In  Pennsylvania,  by  the  express  terms  of  the  statute,  neither  a  party  nor  any 
person  interested  is  excluded  from  testifying  in  this  class  of  cases.  Bow&n  v.  Gar- 
anflo,  73  Penn.  St.  857;  Frew  v.  Clarke,  80  id.  170,  179. 

In  Tennessee  it  has  been  held  that  a  contest  over  a  will  is  not  a  suit  by  or 
against  an  executor  in  such  a  sense  as  to  bring  the  parties  within  the  exception 
in  the  statute  which  provides  that:  *'In  actions  or  proceedings  by  or  against  ex-« 
ecutors,  administrators  or  guardians,  in  which  judgments  may  be  rendered  for  or 
against  them,  neither  party  shall  be  allowed  to  testify  against  the  other  to  any 
transaction  with  or  statement  by  the  testator,  intestate  or  ward,  unless  called  to 
testify  by  the  opposite  party."     Orr  v.  Cox,  8  R.  J.  Lea  (Tenn.),  617. 

However  much  these  cases  and  the  reasoning  of  the  opinions  may  conflict  with 
the  views  we  have  expressed,  the  question  can  hardly  be  regarded  as  an  open  one 
in  this  State.  In  Lord  v.  Lordy  58  K.  H.  7,  this  precise  question,  among  others, 
was  raised  at  the  trial;  but  the  law  was  regarded  as  so  well  settled  that  no  men- 
tion was  made  of  the  point  in  the  opinion  or  in  the  briefs  on  either  side.  In  this 
case  the  will  was  admitted  to  probate  in  the  probate  court,  and  the  appeal  is  by 
the  contestant.  The  appeal  does  not  vacate  the  decree  of  the  probate  court  allow- 
ing the  will,  nor  the  aecree  appointing  the  appellees  executors.  The  decree 
remains  in  force  from  the  time  it  was  made,  imless  revei'sed  in  this  court.  Gen. 
Laws,  chap.  207,  §  12.  This  provision  of  our  statute  may,  perhaps,  constitute  a 
sufficient  reason  why,  in  construing  our  own  statute  as  to  the  competency  of  the 
contestant  of  a  will  as  a  witness,  we  should  not  follow  the  decisions  in  other  juris- 
dictions cited  above.  Our  statute  does  not  exclude  a  party  when  injustice  would 
be  done  by  the  exclusion.  He  is  not  admitted  as  a  matter  of  legal  right.  In  this 
case  it  is  found  that  injustice  would  be  done  by  admitting  the  contestant  to  tes- 
tify. In  Drew  v.  McDanidy  Adm^r,  60  N.  H.  480,  the  de^ndant  was  a  nominal 
party.  The  defense  was  made  by  the  plaintiff's  brothers,  one  of  whom  claimed 
title  to  the  mortgaged  premises  in  question,  and  the  other  was  a  creditor  of  the 
Intestate,  and  both  of  whom  elected  to  testify.  The  plaintiff  was  rightly  allowed 
to  testify  under  certain  restrictions,  it  clearly  appearing  that  injustice  might  be 
done  without  her  testimony.  The  statute  was  made  elastic  that  exact  justice 
might  be  done  in  every  case,  and  under  the  circumstances  of  each  case.  There 
was  no  error  in  excluding  the  contestant  from  testifying  as  to  conversations  and 
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matters  occurring  between  himself  and  the  testator  as  to  which  the  latter,  if  alive, 
could  have  testined. 

8.  For  the  same  reason  the  appellant's  testimony,  in  regard  to  copies  of  certain 
letters,  was  properly  excluded.  If  the  letters  were  in  the  hands  of  the  plaintife, 
he  might  have  called  them  to  the  witness  stand  and  compelled  their  production, 
if  competent.  If  they  were  in  the  hands  of  persons  without  the  jurisdiction,  theii 
depositions  might  hAve  been  taken.  The  testator,  if  living,  mi^ht  deny  that  b« 
wrote  the  letters  of  which  the  papers  offered  purported  to  l^  copies. 

4.  The  objection  to  the  appellant's  testifying  to  the  condition  of  certain  real 
estate  in  Boston  having  been  withdrawn  during  the  trial,  the  exception  to  the  ex-  • 
elusion  of  ihe  evidence  was  thei^by  removed. 

5.  The  answer  of  a  witness  to  the  question  whether  the  appellant  wrote  the 
will  of  the  testator's  widow  appears  to  have  been  wholly  immaterial  upon  the 
issue  tried,  and  as  it  does  not  appear  that  the  jury  was  prejudiced  by  the  evidence 
the  verdict  will  not  be  set  aside  because  the  evidence  was  not  ruled  out. 

6.  Whether  the  testimony  of  Fitzsinmions  was  the  statement  of  a  fact  or  the 
expression  of  an  opinion  as  to  the  sanity  of  the  testator,  it  was  admissible.  Hardy 
V.  MerriO,  56  N.  H.  227. 

7.  The  copy  of  the  record  in  the  Suffolk  registry  of  deeds  of  a  deed  from  the 
testator  to  the  appellant,  was  admissible.  Homans  v.  Coming^^^  N.  H.  418;  For- 
saith  V.  Clark,  21  id.  409,  422;  Marvey  y.  MUcheU,  81  id.  575,  582;  WendsUy. 
AhboU^  48  id.  68,  77.  A  document  purporting  to  be  a  copy  of  a  public  registry 
of  deeds,  kept  in  another  State,  and  pvu^rting  to  be  duly  made  and  attested  by 
the  proper  officer,  \s  prima  fade  eviaence  that  the  person  assuming  to  act  as 
register  was  such  in  fact,  and  that  the  signature  is  genuine.  For  some  purposes 
common  convenience  regards  as  sufficient  such  proof  as  would  come  from  a  reg- 
istry of  this  jurisdiction. 

8.  No  exceptions  were  taken  to  the  instructions  given,  and  it  must  be  presumed 
they  were  satisfactory.  They  were  correct  and  appear  to  have  been  appropriate 
under  the  circumstances  of  this  case.  The  first  request  related  to  the  extent  of 
mental  capacity  required  for  the  valid  execution  of  a  will.  The  instructions 
^ven  upon  this  point  were  full,  and  it  is  no  ground  for  exception  that  the  instruc- 
tions were  not  given  in  the  language  requested.  Ola/rh  v.  Wood,  34  N.  H.  447. 
We  have  no  occasion,  therefore,  to  inquire  whether  the  request  was  objectionable 
in  any  respect. 

The  second  instruction  requested  was  in  itself  correct,  and  was  substantially 
given,  though  not  in  the  language  of  the  request. 

The  third  request  may  as  a  general  proposition  be  correct,  but  if  given  without  ex- 
])lanation  or  qualification  might  be  misleading.  It  was  not  limited  to  mental  infirmi- 
ties, and  it  ispossible  there  may  be  mental  infirmities  that  would  not  *'  awaken 
caution.'*  Whether  the  infirmities  in  any  given  case  are  such  as  require  caution 
on  the  part  of  the  jury  is  not  a  question  of  Taw.  But  the  request  understood  in 
the  sense  in  which  it  was  probably  intended  was  covered  by  the  general  scope 
and  tenor  of  the  instructions  given. 

The  fourth  request  was  included,  in  substance,  in  the  instructions  given. 

The  exceptions  are  overruled  and  the  decree  of  the  probate  court  affirmed. 

Blodobtt,  J.,  did  not  sit ;  the  others  concurred. 

NoTB.--See  Biiwtuoket  v.  Balhu,  anU,  634 ;  4  Eog.  Rep.  680 :  82  id.  854;  46  Am.  Rep.  464 :  S 
Am.  Dec.  20,  note;  86  id.  819:  86  N.  J.  Eq.  697;  1  Broom  4  Had.  Com.  (Wait's  ©d.) 778;  6  Alb. 
L.  J.  176 ;  affirming  40  How.  Pr.  818. 

The  formal  execution  of  a  will  may  not  be  presumed,  in  opposition  to  positive  testimonj, 
merelv-  upon  the  ground  that  the  attestation  clause  is  in  due  form.  The  attestation  to  the 
codicil  to  a  will,  presented  for  probate,  was  in  due  form,  and  beneath  it  were  the  signatures  of 
the  two  witnesses,  with  their  places  of  residence;  one  of  tnem  testified  that  he  did  not  see  the  tes- 
tatrix sign  the  codicil  and  did  not  think  she  acknowledged  to  him  that  she  had  signed  it;  that 
the  signature  beneath  the  attestation  clause  was  his ;  that  he  did  not  know,  but  presumed  the 
clause  was  there  when  ho  signed ;  that  be  signed  in  the  presence  of  the  testatrix  and  of  the 
other  witness  at  her  request,  and  the  other  witness  then  signed  in  his  presence ;  that  he  was  a 
lawyer  and  knew  it  was  not  customary  unless  the  instrument  was  a  will  to  place  the  residence 
of  a  witness  after  his  name.  The  other  witness  testified  that  one  of  the  si^atnres  following 
the  attestation  clause  was  hers;  thatsbe  did  not  remember  seeing  the  testatrix  sign  the  paper: 
that  the  latter  did  not  in  the  presence  of  witness  acknowledge  it  to  be  a  codicil  to  her  wul,  and 
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witness  did  not  remember  her  sajing  any  thing  about  it.  Witness  further  testified  that  she 
remembered  signing  and  that  the  other  witness  was  present  and  signed ;  that  she  signed  at  the 
request  of  the  testatrix,  who  said :  *'  I  have  a  paper  nere  I  want  you  to  sign/'  that  she  put  her 
place  of  residence  after  her  name,  because  the  otner  witness  told  her  it  was  necessary  because 
she  saw  he  had  added  his  place  of  residence ;  that  she  knew  the  testatrix  did  not  state  it  was  a 
codicil,  and  that  witness  did  not  know  it  was,  but  supposed  she  knew  she  was  signingas  a 
witness.  The  testimony  was  siven  within  a  rear  after  tne  alleged  codicil  was  executed,  neldy 
that  the  testimony  was  insumcient  to  autnorize  the  admission  of  .the  codicil  to  probate. 
Wooley  V.  IFoo^,  95  N.  Y.  281. 

Where  the  testimony  of  the  witnesses  to  a  will  fails  to  prove  any  request  by  the  testator  to 
the  witnesses  to  sign  as  such,  but  the  attestation  clause  contains  a  recital  of  such  request, 
such  recital  supplies  the  defect  especially  where  the  will  was  executed  in  the  presence  of  an 
-attorney,  who  signed  as  one  of  the  witnesses,  but  was  not  called,  beinir  deceased.  Walsh  r. 
TFa/«V4Bedf.  166.  *  '^ 

The  mere  lack  of  recollection  of  one  subscribing  witness  as  to  material  points  does  not  im- 
pair the  force  of  affirmative  evidence  as  to  the  same  points  furnished  by  the  other  subscribing 
witness  and  the  attestation  clause. 

The  statute  does  not  confine  the  proponent  of  a  will  to  the  testimony  of  the  subscribing 
witnesses,  nor  compel  him  to  examine  them  as  to  testator's  testamentary  capacity.  Whitfield 
T.  WhUfoOd.  19  Week.  Dig.  886.  j      e       j  j        . 

The  fact  that  one  of  the  subscribing  witnesses  fails  to  remember  some  of  the  facts  declared 
by  a  regular  attestation  clause,  is  by  no  means  conclusive  against  the  due  publication  of  a  will. 
Such  publication  may  be  established  on  the  evidence  of  one  attesting  witness  in  opposition  to 
that  01  the  other.    Johnston y,  HaMddj  12  Week.  Dig.  898;  S.  0.,  mem.,  24  Uuu,  682. 

It  is  not  essential  to  the  due  publication  of  a  will,  that  the  testator  shall  declare  in  express 
terms,  in  the  presence  of  the  subscribing  witnesses,  that  the  instrument  is  his  last  will ;  it  is 
sufficient  if  he  in  some  way  makes  known  to  them  by  acts  or  conduct,  if  not  by  words,  that 
it  is  intended  and  understood  by  him  to  be  his  will. 

Where,  therefore,  a  testator  subscribed  the  will  in  the  presence  of  the  witnesses,  and  by  his 
conduct  made  known  to  them  its  nature,  and  requested  their  attestation,  hM,  that  there  was  a 
substantial  compliance  with  the  statutes,  sufficient  to  entitle  the  will  to  probate.  Lane  v.  Lane, 
»6N.  Y.  494.  r  "^ 

In  MaU&r  of  Boaar^e  WiU,  20  Week.  Dig.  141 ;  affirming  67  How.  Pr.  818,  the  will  was  in 
the  handwriting  of  testator  and  contained  the  usual  attestation  clause.  One  of  the  witnesses 
testified  that  aH  the  statutory  requirements  were  complied  with ;  the  other  testified  that  be 
signed  at  the  request  of  testator,  but  did  not  know  what  the  instrument  was.  Held^  that  the 
proof  was  sufficient  to  establish  the  will. 

In  Conedyea  v.  Waiker^  4  Redf.  117,  upon  an  application  to  probate  the  will  of  a  decedent, 
it  appeared  that  the  same  was  in  the  handwriting  of  decedent ;  that  he  was  familiar  with  the 
requisite  formalities  of  execution,  and  that  the  witnesses  did  not  subscribe  in  each  other's 
presence.  The  witness,  first  signing,  testified  to  facts  constituting  a  due  publication.  Accord- 
lug  to  the  other,  at  the  time  when  he  was  requested  to  sira,  the  name  of  decedent  was  in  plain 
view  at  the  end  of  the  will,  but  the  latter  neither  acknowTedsed  the  signature  nor  made  a  dec- 
laration of  the  testamentary  character  of  the  instrument;  there  was,  nowever,  an  attestation 
clause,  reciting  such  declaration.  This  witness  appeared  unworthy  of  credence.  Held^  that 
the  testimony  of  the  second  witness  was  insufficient  to  overthrow  the  presumption  arising  from 
the  circumstance,  and  that  the  proof  was  such  as  to  justify  the  admission  of  the  will  to  pro- 
bate. The  same  presumption  in  respect  to  the  observance  of  the  prescribed  formalities  of 
execution  of  a  last  will,  as  one  available  under  the  English  statute,  may  be- indulged  by  the 
courts  of  this  State. 

In  proceedings  for  the  probate  of  the  will  of  H.,  it  appeared  that  the  testator  presented  the 
will,  which  was  written  by  himself,  to  J.,  who  drew  the  attestation  clause  and  signed  it  as  a 
subscribing  witness,  as  did  also  S.  The  latter  testified  that  the  testator,  in  answer  to  ques- 
tions of  J.,  stated  that  the  instrument  was  his  last  will  and  testament,  and  thereupon,  at  his 
request,  the  two  witnesses  signed  their  names  in  his  presence,  and  in  the  presence  of  each 
other,  and  that  at  that  time  it  had  been  signed  by  the  testator.  J.  testified  that  he  did  not 
recollect  all  that  occurred,  but  that  the  testator  came  to  him  with  a  paper  which  he  thought 
was  the  one  in  question,  and  desired  him  to  witness  his  will,  and  in  answer  to  questions  put 
by  the  witness,  he  acknowledged  it  to  be  his  last  will  and  testament,  and  requested  witness,  and 
ti.  to  sign,  and  both  did  so  in  the  presence  of  the  testator  and  of  each  other;  that  he  could  not 
swear  the  testator  said  that  was  his  signature.  Held^  the  evidence  sufficiently  established  the 
due  execution  of  the  will  to  authorize  its  admission  to  probate,  and  this,  although  other  wit- 
nesses who  were  present  contradicted  the  testimony  of  the  subscribing  witnesses.  In  McU- 
Urjf  mggintf  WUl,  94  N.  Y.  664. 

Where  a  testator  exhibited  his  will,  and  his  signature  attached  thereto,  to  two  persons  whom 
he  requested  to  sign  as  subscribing  witnesses,  at  the  same  time  declaring  the  instrument  to  be 
his  last  will  and  testament,  and  the  witnesses,  in  his  presence,  and  with  the  intention  of  be- 
coming attesting  witnesses,  signed  their  names  beneath  that  of  the  testator,  with  the^ord 
"  witnesses  "  opposite  their  names, — Held^  that  this  was  a  sufficient  execution  and  attestation 
of  the  will  to  authorize  its  admission  to  probate,  although  there  was  no  attestation  clause, 
and  the  residence  of  each  witness  was  omitted.  Also  Md^  that  there  was  a  suffi- 
cient compliance  with  the  statute  where,  as  in  the  case  of  one  of  the  witnesses,  he  had 
commenced  to  sign  as  a  witness  to  xhe  instrument  without  knowin^^  it  was  a  will,  and  before 
he  completed  his  signature  the  testator  made  the  necessary  declaration  and  acknowledgment. 
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and,  therefore,  the  witness  completed  his  sigoatare  as  sd  attestine  witness.  PkUM  WUL 
98  N.  Y.  267.  .  ---r-       •-. 

Where  the  testator,  after  reading  the  will,  states  in  the  presence  of  the  witnesses,  '*  evidentlj 
I  give  all  I  possess  to  my  mother,^  and  the  attestation  clause,  which  recites  that  the  testator 
declared  to  the  witnesses  that  it  was  his  testament,  and  the  expression  of  his  last  wishes,  is 
read  to  and  by  the  testator,  and  he  reauests  the  witnesses  to  sign  as  such, —  Held  to  be  a  suf- 
ficient publication  of  the  wilL     Von  Hoffman  ▼.  Ward^  4  Redf.  244. 

Where  the  testatrix,  a  German,  was  able  to  speak  broken  English,  and  one  of  the  subscrib- 
ing witnesses  tostifles  tnat  he  was  unacquainted  with  German,  that  he  asked  the  decedent  in 
English  whether  the  instrument  was  her  last  wilK>nd  she  answered  "  Ja"  in  German,  and  that 
he  had  prcTiously  been  re^uestod  hj  the  decedent  to  become  a  witness  to  her  will, — Hdd  to 
be  a  sufficient  request  to  sign  as  a  witness,  and  a  sufficient  publication  of  the  will. 

It  Mem$f  that  the  subscription  as  a  witness  to  the  will  by  a  person  who  is  unable  to  under- 
stand  the  testator,  or  make  himself  understood  bj  him,  and  to  whom  the  declaration  and  re- 
quest of  the  testator  must  be  translated,  is  not  a  compliance  with  the  statute.  Stein  ▼.  WU- 
tinsHj  4  Redf.  441. 

An  imperfect  or  indistinct  subscription  of  the  testator's  name  may  be  regarded  as  his  mark, 
and  thus  constitote  a  compliance  with  requiremente  of  the  statute.  HarttoeU  r.  MoMaster,  4 
Redf.  889. 

A  subscription  to  a  will,  after  the  attestetion  clause,  is  **  at  the  end  of  the  will,"  within  the 
meaning  of  the  stetute.     Younger  r.  DuffU,  94  N.  Y.  585;  S.  C,  46  Am.  Rep.  156. 

In  drawing  an  instrument  presented  for  probate  as  a  will,  a  printed  blank  consisting  of  four 

gages,  was  used.  The  formal  commencement  was  printed  on  the  first  page,  aod  the  formal 
^rmination  printed  at  the  foot  of  the  third  page.  The  entinH>lank  space  was  nlled  in,  in  writing; 
and  apparently  for  want  of  room,  a  j>ortion  of  a  paragraph  containing  material  provisions  was 
carried  over,  and  the  paragraph  finished  at  the  top  of  the  fourth  page;  the  two  portions  were 
not  however  sought  to  be  connected  by  means  of  a  reference  or  any  thing  indicating  their 
relation  to  each  other.  The  name  of  the  testetor  was  written  at  the  end  of  the  printed  fonn, 
and  the  names  of  the  witnesses  written  below,  under  the  formal  attestetion  clause  on  the  third 
page.  Hddy  that  this  was  not  a  subscription  '*  at  the  end  of  the  will,"  such  as  is  re<}uired  by 
the  Revised  Statutes  (2  R.  B.  68,  §  40) ;  that  the  parte  of  the  will  preceding  the  signatures 
could  not  be  received,  as  so  far  as  ite  execution  was  concerned,  the  will  was  valid  or  invalid  as 
a  whole,  and  that  probate  was  properly  denied.    Matter  of  (/NeUVs  WUl^  91  N.  Y.  516. 

If  a  testetor  is  m  a  stete  of  insensibility  when  his  will  is  attested,  the  will  is  not  duly  exe- 
cuted according  to  the  meaning  of  the  statute*  of  frauds,  although  he  be  corporallj  present 
RigU  y.  Price,  2  Doug.  241. 


PBAB80K  «).  Norton. 
July  81,  1885. 
Elictioh— Pboduotioh  of  Ballots  —  Who  Entitlid  to  a  Recount. 

The  act  of  June  14, 1881,  relating  to  the  production  of  packages  of  votes  by  the  secre- 
iATj  of  Stete,  before  the  court  or  other  proper  authority,  was  not  intended  to  give  every 
boay^  or  every  citizen,  or  every  voter  of  the  county,  an  absolute  right  to  a  recount  with- 
out due  cause  shown. 

Petition  presented  to  the  court  at  the  October  trial  term,  1884,  as  follows: 
Respectfully  represents  John  C.  Pearson,  of  Boscawen,  in  said  county  of  Mer- 
rimack, that  on  the  first  Tuesday  of  November,  1884,  he  was,  and  for  a  long  time 
Srior  thereto  had  been,  a  resident  of  said  Boscawen ;  that  at  the  biennial  election 
eld  on  said  Tuesday^of  November  be  was  a  candidate  for  the  office  of  sheriff  of 
said  county  of  Merrimack,  and  as  such  received  a  large  number  of  legal  votes 
for  said  office ;  that  he  apprehends  that  errors  have  been  made  in  counting  the 
ballots  cast  for  said  office  in  the  various  towns  throughout  said  county,  and  that 
he  has  made  due  request,  in  writing,  to-wit,  on  the  8th  day  of  December, 
1884,  upon  each  and  every  town  clerk  in  said  county  to  send  to  the  secretary  of 
State  the  packages  or  envelopes  of  votes  cast  for  your  petitioner,  as  well  as  all 
other  ballots  given  in  for  any  person  for  said  office  of  sheriff,  at  said  election, 
pursuant  to  the  provisions  of  chapter  57,  section  40,  of  the  Laws  passed  at  the 
June  session,  1879 ;  wherefore,  your  petitioner  prays  this  court  to  make  an  order, 
in  writing,  upon  the  secretary  of  State  to  produce  before  said  court  such  package 
or  i>ackages  of  votes  as  may  be  in  his  custody  given  in  for  your  petitioner,  or  for 
any*other  person,  for  said  office  of  sheriff  of  said  county  of  Merrimack  on  said 
first  Tuesday  of  November,  1884,  and  in  the  presence  of  this  court  open  the  same 
and  permit  said  votes  to  be  examined  and  correctly  counted,  pursuant  to  the 
provisions  of  chapter  1,  section  1,  of  the  Laws  passed  at  the  June  session,  1881. 

JOHN  C.  PEARSON. 
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An  order  of  notice  was  issued  to  the  defendant,  who  appeared  and  objected, 
1,  that  the  conrt  cannot  order  a  recount  before  the  state  of  the  votes  is  declared 
by  the  court  at  the  law  term  acting  as  a  canvassing  board ;  2,  that  the  court  can- 
not go  behind  the  returns  and  declare  any  person  elected';  8,  that  the  petition 
does  not  allege  any  fraud  or  error  in  the  count  or  returns;  4,  that  the  grounds  of 
the  petitioner's  apprehension,  that  errors  in  the  count  have  been  made,  are  not 
set  forth ;  and  5,  tnat  the  petition  is  not  sworn  to. 

J,  H,  AMn^  for  petitioner.  George  db  Shirley  and  Henry  Eobinsan^  for  de- 
fendant. 

Carpbntbr,  J.  If  some  proceeding  were  pending  in  this  court  for  settling  the 
claims  of  these  parties  to  the  office  of  sheriff,  there  would  be  a  question  whether, 
as  a  matter  of  law,  either  of  them  would  be  entitled  to  such  an  order  as  the  plain- 
tiff asks.  It  might  be  claimed  that  an  examination,  including  a  recount  of  the 
votes,  was  their  legal  right.  But  no  such  proceeding  has  been  instituted ;  and  the 
act  of  June  14,  1881,  was  not  intended  to  give  every  body  or  every  citizen,  or 
every  voter  of  the  county  an  absolute  right  to  a  recount  without  due  cause  shown. 
There  may  be  a  question  whether  the  act  authorizes  the  court  to  order  a  recount 
at  the  request  of  any  voter  or  other  person  interested  in  the  public  welfare,  or 
either  of  the  candidates  having  a  private  interest  in  the  election,  for  the  purpose 
of  discovering  evidence  on  which  a  suit  could  be  begun  for  contesting  the  election, 
or  for  the  purpose  of  satisfying  persons  specially  concerned,  or  the  public  in  gen- 
eral. However  it  mi^ht  be  if  the  legislature  should  appoint  a  committee  of  in- 
vestigation for  the  discovery  of  facts  of  which,  for  some  legislative  purpose, 
information  might  be  desired,  there  is  no  presumption  that  they  intended  to  im- 
pose upon  the  court  an  imperative  duty  of  ordering  a  recount  for  the  mere  purpose 
of  quieting  the  public  mind,  or  enabling  a  candidate  to  discover  whether  it  would 
be  expedient  for  him  to  contest  an  election.  A  recount  for  such  a  purpose  would 
not  be  within  the  usual  ran^  of  judicial  action;  and  so  wide  a  departure  from 
the  ordinary  course  of  judicial  duty  cannot  be  fairly  inferred  as  the  legislative  in- 
tent from  any  thing  less  than  a  plain  expression  of  that  intent.  A  design 
to  require  the  court,  without  any  exercise  of  judginent  upon  any  question 
of  law  or  fact,  to  order  a  recount  merely  because  it  is  desired  by  one  of 
the  candidates,  is  not  plainly  expressed  in  the  statute,  and  cannot  be  reasonably 
held  to  be  its  meaning. 

It  is  not  necessary  to  inquire  whether  the  court  have  power  to  make  the  order  in 
this  case.  If  the  power  exists,  we  think  the  statute  does  not  require  its  exercise 
for  the  cause  alleged  by  the  plaintiff.  Without  examining  the  question  of  power, 
the  petition  is  dismissed  on  the  ground  that  the  statute  does  not  make  it  our  duty 
to  grant  it  without  other  cause  than  that  alleged  by  the  plaintiff,  and  that  if  we 
are  authorized  to  grant  it  in  the  exercise  of  a  discretionary  power,  sufficient  cause 
is  not  alleged  for  the  exercise  of  the  power  in  this  case. 

Petition  dismissed. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Ahbabk  V,  MAim. 

July  81,  1885. 
Appbal — DiOBBs  Allowiko  Sbttlbmbnt  —  Administrator's  Acoount. 

Leave  to  appeal  from  a  decree  of  the  probate  court  allowing  the  settlement  of  an  admin- 
istrator's account  cannot  be  granted  when  the  terms  of  the  settlement  were  agreed  to  by 
counsel  for  the  petitioners,  and  there  was  no  fraud,  and  the  only  errors  in  the  account 
were  such  as  would  have  been  discovered  by  reasonable  dihgence  on  the  part  of  the  peti- 
tioners and  their  counsel. 

Petition  for  leave  to  appeal  from  a  decree  of  the  probate  court  allowing  the  set- 
tlement of  the  defendant's  account  as  administrator  of  the  estate  of  John  Briony 
on  the  ground  that  the  petitioners  were  prevented  from  appealing  therefrom  within 
sixty  days  through  mistake,  accident  or  misfortune. 

Oooke  db  Kivelj  for  petitioners.     T,  J,  Smith  dk  J.  G,  HJaU^  for  defendant. 
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Allen,  J.  The  reasons  assigned  for  leare  to  appeal  from  the  defendant's  set- 
tlement of  his  administration  account  are  that  one  inyentory  having  been  made 
and  filed,  other  assets^  for  which  no  inventory  was  made,  were  discovered,  and 
that  neither  at  the  settlement  of  the  account  nor  subsequently  within  the  time  for 
taking  an  appeal  did  the  administrator  produce  his  books  and  vouchers  for  exam- 
ination, and  the  petitioners  were  deprived  of  the  opportunity  of  various  errors  and 
frauds,  which  it  is  claimed  were  made  in  the  settlement. 

The  only  errors  in  the  account  which  the  referee  has  found  are,  a  charge  by  the 
administration  of  money  paid  for  services  by  his  attorney.  $13  of  which  were  for 
services  rendered  while  the  attorney  was  register  of  probate,  and  an  excess,  how 
much  is  not  found,  taken  by  the  administrator  as  commissions  upon  money  col- 
lected and  disbursed.  These  charges  were  examined  and  agreed  to  by  the  plain- 
tifFs'  attorneys  at  the  time  the  account  was  settled.  The  assets,  of  which  no 
appraisal  was  made,  were  accounted  for  at  their  value.  At  the  time  the  vouchers 
were  called  for  by  the  plaintiffs  the  administrator  could  not  find  them,  but  they 
were  subsequently  discovered  and  produced  before  the  referee,  and  corresponded 
with  the  items  of  the  account.  After  the  settlement,  the  plaintiffs  gave  a  receipt 
for  the  balance  found,  and  a  release  under  seal  of  all  further  claims  against  the 
administrator.  There  was  no  fraud  or  concealment  on  the  part  of  the  administra- 
tor, and  there  were  no  errors  in  the  account  which,  by  reasonable  diligence,  might 
not  have  been  discovered  in  season  for  correction  or  appeaL  There  being  no 
fraud  or  concealment,  and  all  matters  having  been  open  to  examination,  or  so 
situated  that  by  reasonable  diligence  they  might  have  oeen  examined,  there  is  no 
such  mistake,  accident  or  misfortune  as  warrants  the  granting  of  leave  to  appeal 
to  prevent  injustice. 

Petition  dismissed. 

All  concurred. 


Spbague  0.  Bbistol. 

July  81, 1886. 
NsQuemcB  —  ItrjURin  on  Hiohwat  —  Evidxnob  —  Hobsb  nr  Habit  of  SmcBLnro. 

In  an  action  for  injories  to  a  traveler  on  the  highwajr,  evidence  that  the  plaintifTa  agent 
had  directed  her  horse,  which  she  was  driving  at  the  time  of  the  accident,  to  be  shod  in  a 
way  to  remedy  the  fault  of  stumbling,  is  admissible. 

Case,  for  injuries  upon  a  highway.  Trial  by  a  referee,  who  returned  a  general 
finding  for  the  defendant,  with  a  statement  of  several  exceptions  taken  by  the 
plaintiff  to  his  rulings  at  the  trial,  one  of  which  was  as  follows : 

The  defendant  claimed  that  the  plaintiff^s  horse  had  the  habit  of  stumbling, 
and  that  the  accident  was  caused  by  nis  stumbling  and  not  by  any  defect  in  the 
highway.  It  appearing,  in  fact,  that  the  pldntm^s  husband  was  her  agent  for 
the  purpose  of  getting  the  horse  shod,  and  that  the  horse  was  shod  as  a  stumbling 
horse,  the  defendant  was  permitted  to  put  in  evidence  in  connection  therewith, 
that  on  one  occasion  the  plaintiff's  husband  directed  the  blacksmith  to  shoe  the 
yl^rse  so  as  to  prevent  stumbling ;  and  that  on  another  occasion  he  directed  the 
blacksmith  to  pare  the  norse*s  hoofs  down,  because  he  was  a  '*  stumbling  old 
cuss." 

The  other  exceptions  appear  in  the  opinion  of  the  court. 

Chase  d  StreeUr^  Bingham^  MitcheU  db  BacheHoTy  Dearborn,  Barnard  <t  Barnard, 
IHke  d  ParaoTis,  for  plaintiff.     Fling  it  Chase  and  W,  8,  Ladd,  for  defendant 

Clark,  J.  1.  The  evidence  tending  to  show  that  the  witness  has  made  state- 
ments inconsistent  with  his  testimony  at  the  trial  was  competent  and  relevant  as 
affecting  the  credit  of  the  witness. 

2.  There  was  no  error  of  law  in  receiving  evidence  of  the  plaintiff^s  habit  of 
driving  in  places  similar  to  the  place  of  the  accident.  State  v.  Bailroad,  52  N. 
H.  628;  Stats  v.  RaUroad,  58  id.  410;  Flummery.  Ossipee,  59  id.  55;  Aldrichr. 
Mmroe,  60  id.  118. 

8.  Evidence  that  the  plaintiff  was  driving  rapidly  before  reaching  the  place  ol 
the  accident  tended  directly  to  contradict  her  testimony  that  she  drove  slowly. 
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4.  upon  the  qtiestioa  of  the  coDdition  of  the  highway  at  the  place  of  the  ac- 
cident, evidence  that  travelers  had  encountered  no  difficulty  in  passing,  was  com- 
petent as  tending  to  show  that  the  highway  was  suitable  for  the  public  travel. 

5.  Upon  the  question  whether  the  plaintifTs  horse  was  a  stumbler,  and  whether 
the  plaintiff  knew  it,  it  was  competent  to  show  that  the  horse  was  shod  as  a 
stumbler ;  as  it  would  be  competent  to  show  that  he  was  shod  in  a  peculiar  manner 
to  prevent  interfering,  if  it  was  a  question  whether  he  was  addicted  to  that  fault. 
It  was  also  competent  and  material  to  show  that  the  horse  was  shod  as  a  stumbler 
by  direction  of  the  plaintifiE,  and  for  this  purpose  it  was  competent  to  show  that 
it  was  done  by  direction  of  theiplaintiff*s  agent  who  was  charged  with  the  duty 
of  letting  the  horse  shod.  **  Whatever  is  done  by  an  agent  in  reference  to  the 
business  in  which  he  is  at  the  time  employed,  and  within  the  scope  of  his  authority, 
is  said  or  done  by  the  principal,  and  may  be  proved  as  well  in  a  criminal  as  a  civil 
case,  in  all  respects,  as  if  the  principal  were  the  actor  and  the  speaker."  Cliquofs 
Champagne,  3  Wall.  114;  Bumnde  v.  G.  T,  Railway,  \l  N.  H.  554.  In  this  case 
the  declarations  of  the  agent  were  competent  not  as  admissions  of  the  plaintiff,  but 
as  showing  that  the  shoeing  was  by  the  direction  of  the  plaintiff's  agent,  and  that 
the  direction  was  emphatic  and  not  a  mere  casual  or  frivolous  remark;  and  the 
fact  that  the  horse  was  shod  as  a  stumbler  by  direction  of  the  plaintiff's  agent  was 
an  evidentiary  fact  tending  to  prove  that  the  horse  was  in  fact  a  stumbler  and  that 
the  plaintiff  knew  it. 

6.  This  exception  is  frivolous.  The  plaintiff  having  inquired  of  the  witness  the 
price  at  which  he  spld  the  horse  could  not  object  to  the  question  being  answered 
correctly. 

Exceptions  overruled. 

Allbn,  J.,  did  not  sit;  the  others  concurred. 


QuiMBT  «.  WOODBUBT 
July  81,  1885. 
Animals — Injitbt  bt  Dog  —  Gontributobt  Nboligbnob. 

The  doctrine  of  contributory  negligence  applies  in  an  Botlon  to  recover  doable  damageB 
under  Gen.  Laws,  chap.  115,  §  11,  for  an  injury  done  by  a  dog. 

Debt,  on  tlie  statute  —  Gkn.  Laws,  chaj).  115,  §  11  — to  recover  double  damages 
sustained  by  the  plaintiff  from  being  bitten  by  the  defendant's  dog. 

It  appeared  that  at  the  time  of  the  injury  the  dog  was  in  the  plaintiff's  pasture 
barking  by  a  hole  in  the  wall,  and  that  the  plaintiffwent  to  drive  it  away ;  but  as 
to  what  he  did  in  his  efforts  to  effect  that  purpose,  and  whether  his  conduct  and 
treatment  of  the  animal  were  proper  and  reasonably  necessary  to  that  end,  or 
whether  he  brought  the  injury  upon  himself  by  his  ill-treatment  of  the  dog  and 
by  want  of  due  care  to  avoid  the  injury,  the  evidence  was  conflicting. 

The  jury  were  instructed  that  "The  plaintiff  had  the  legal  right  to  expel  the 
dog  from  his  premises,  doing  whatever  was  reasonably  necessary  to  effect  his  ex- 
pulsion, and  acting  with  due  care  to  prevent  being  injured;  and  if  in  the  attempt 
to  expel  the  dog  he  acted  with  due  care,  using  such  means  only  as  were  reasona 
necessary,  and  was  bitten,  he  can  recover. 

"  If  the  plaintiff  was  bitten  in  consequence  of  not  using  due  care  in  his  conduct 
toward  the  dog;  or  if  he  willfully,  recklessly,  or  needlessly  irritated  or  aggra- 
vated the  dog,  and  in  consequence  of  such  conduct  was  bitten,  he  cannot  recover, 
because  the  injury  he  received  would  be  the  result  of  his  own  carelessness  or  reck- 
lessness." 

The  plaintiff  excepted  to  that  part  of  the  above  instruction  which  required 
proof  of  due  care  from  him,  and  requested  the  court  to  charge  that  **  the  burden 
of  proof  is  upon  the  defendant  to  establish  the  fact  that  the  plaintiff,  at  the  time 
he  was  bitten,  was  in  the  commission  of  a  trespass  or  other  tort."  This  instruc- 
tion was  refused,  and  the  plaintiff  excepted. 

The  jury  did  not  agree,  and,  on  motion  of  the  plaintiff,  the  questions  raised  by 
the  foregoing  exceptions  were  reserved  for  the  opinion  of  the  court. 
VoTx.  I.  —  70 
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Gopeland  d  Jones,  for  plftintift.     Chase  <&  Streeter,  for  defendant 

Clark,  J.  The  principle  of  law  which  requires  the  exercise  of  reasonable  care 
to  avoid  doing  injury  to  others  requires  also  the  exercise  of  reasonable  care  to 
avoid  being  injured  by  the  negligence  of  others,  and  as  a  general  rule  one  cannot 
recover  compensation  for  an  injury  occasioned  by  the  mere  negligence  of  another, 
which  he  might  have  avoided  by  the  exercise  of  reasonable  care.  If  the  injury 
would  not  have  happened  to  him  but  for  his  own  want  of  ordinary  care,  he  cannot 
legally  charge  to  the  negligence  of  the  other  party  the  consequences  of  his  own 
carelessness.  And  this  doctrine  of  contributory  negligence  applies  to  cases  of 
injury  by  animals.  Gooley  Torts,  846;  Addison  Torts,  }  261;  Shearm.  &  Redf. 
Neg.,  §  199. 

It  is  contended  that  the  common-law  rule  has  been  changed  by  Qen.  Laws, 
chap.  115,  §§  10,  11,  and  that  the  doctrine  of  contributory  negligence  does  not 
apply  to  cases  arising  under  the  statute.  The  provisions  of  the  statute  are  as 
follows:  *'§  10.  Any  person  to  whom  or  whose  property  any  dama^  may 
be  occasioned  by  a  dog  not  owned  or  kept  by  said  person  shall  be  entitled  to  re- 
cover of  the  person  who  owns  or  keeps  or  has  said  aog  in  possession,  all  damages 
which  may  be  so  occasioned,  except  m  cases  where  the  same  have  been  occasioned 
to  the  party  suffering  such  damage  while  engaged  in  the  commission  of  &  trespAs 
or  other  tort."  **§  11.  Every  owner  or  keeper  of  a  dog  shall  forfeit  to  every 
person  injured  by  it  double  the  amount  of  the  damages  sustained  by  him,  to  be 
recovered  in  an  action  of  debt."  The  action  is  brought  under  section  11,  and  it 
is  claimed  that  under  this  statute  the  liability  of  the  owner  or  keeper  of  a  dog  is 
not  affected  by  the  negligence  of  the  person  injured.  It  is  said  that  the  statute 
is  penal  and  should  be  construed  strictly,  and  that  its  terms  impose  an  absolute 
liability. 

The  statute  is  neither  distinctively  penal  nor  remedial.  It  is  so  far  penal  that 
it  is  not  unconstitutional  by  reason  of  authorizing  the  recovery  of  double  dam- 
ages. Craig  v.  Oerrish,  58  N.  H.  513.  But  it  is  not  within  the  statute  limiting 
the  time  within  which  suits  founded  on  penal  statutes  must  be  brought.  WhUor 
Jeer  V.  Warren^  60.  N.  H.  20.  It  is  penal  so  far  as  it  imposes  the  payment  of 
double  damages  as  a  forfeiture,  and  remedial  so  far  as  it  provides  for  tne  recovery 
of  damages  as  compensation  for  the  injury  done.  But  oy  whatever  name  it  is 
called,  whether  penal  or  remedial,  the  statute  is  substantially  remedial.  It  fur- 
nishes a  statutory  remedy  for  enforcing  the  common-law  right  of  recovery  of 
damages  for  the  actual  injury  sustained,  und  a  recovery  under  the  statute  is  a  bar 
to  any  subsequent  action  for  the  recovery  of  damages.  The  statute  must  receive 
a  reasonable  interpretation  whatever  its  nature.  The  rule  requiring  penal  statutes 
to  be  construed  strictly,  means  only  that  they  are  not  to  be  extended  by  implica- 
tion so  as  to  embrace  cases  or  acts  not  fairly  and  reasonably  within  the  prohibi- 
tion or  penalty  of  the  statute;  and  in  cases  of  doubtful  construction  that  inter- 
pretation should  be  adopted  which  restricts  the  operation  and  enforcement  of  the 
forfeiture.  Where  there  is  such  an  ambiguity  as  to  leave  reasonable  doubt  of  the 
meaning,  the  penalty  is  not  to  be  inflicted.  Disregarding  the  general  principle 
of  contributory  negligence,  the  language  of  section  11  imports  an  absolute  lia- 
bility. This  interpretation  gives  a  broader  application  to  the  statute  than  is  con- 
tended for.  It  is  said  that  sections  10  ana  11  are  to  be  construed  together, 
and  that  the  exception  in  section  10  of  the  right  of  a  party  to  recover  damages 
for  injuries  received  while  engaged  in  the  commission  of  a  trespass  or  other  tort, 
is  to  be  regarded  as  applicable  to  section  11  also;  and  it  is  argued  that  the 
express  mention  of  this  exception  is  to  be  construed  as  excluding  any  other  ex- 
ception to  the  absolute  liability  implied  in  the  language  of  the  statute. 

In  Ome  v.  Roberts^  51  N.  H.  110,  113,  it  is  said  in  considering  this  statute  that 
it  apparently  originated  in  the  idea  that  much  damage  was  done  by  dogs,  for 
which  the  injured  person  had  no  remedy,  by  reason  of  the  practical  difficulty  ot 
charging  the  owner  with  knowledge  of  the  mischievous  character  of  the  dog;  and 
therefore  it  was  thought  best  to  make  the  owner  or  keeper  absolutely  liable  for 
the  injuries  caused  by  his  dog,  without  regard  to  the  fact  whether  he  had  knowl- 
edge of  the  vicious  character  of  the  animal  or  not.  Assuming  this  view  to  be  cor- 
rect,—  that  the  purpose  of  the  statute  is  to  obviate  the  difficulty  of  showing  the 
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owner's  knowledge  of  the  vicious  propensities  of  the  dog,  in  an  action  for  damages, 
—  a  reasonable  interpretation  limits  it  to  the  accomplishment  of  that  object,  and 
the  language  of  the  statute  is  to  be  construed  with  reference  to  the  established 
rule  of  law  that  a  party  cannot  recover  for  injuries  resulting  from  his  own  negli- 
gence. In  the  interpretation  of  a  statute  the  general  purpose  is  entitled  to  great 
weight  in  ascertaining  the  meaning  of  particular  words ;  and  if  the  literal  mean- 
ing of  particular  words  is  inconsistent  with  the  general  purpose,  or  if  the  language 
used,  if  understood  literally,  is  inconsistent  with  a  well-settled  principle  of  law  of 
general  application,  there  is  grave  reason  to  doubt  whether  the  literal  sense  is  the 
sense  intended  by  the  legislature. 

A  construction  of  the  statute  making  the  owner  of  a  dog  absolutely  liable  for 
injuries,  regardless  of  the  conduct  of  the  party  injured,  might  in  some  cases  hold 
the  owner  responsible  for  injuries  occasioned  solely  by  the  reckless  carelessness  of 
the  party  injured.  It  would  make  the  owner  liable  to  a  person  injured  while  in- 
tentionally exposing  himself  by  worryiM  and  irritating  a  dog  for  the  purpose  of 
testing  his  temper  and  disposition.  Su^  a  construction  would  be  unreasonable. 
We  think  the  rule  of  interpretation  applic^tble  to  this  statute  is  analogous  to  that 
applied  to  the  statute  makmg  towns  liable  for  damages  happening  from  defective 
hjghways,  which  although  literally  imposing  an  absmute  and  unqualified  liability, 
is  construed  with  the  qualification  that  the  party  injured  is  not  entitled  to  recover 
if  his  own  negligence  contributed  to  the  injury. 

As  the  statute  is  to  be  interpreted  with  reference  to  the  general  principle  that  a 
party  cannot  recover  damages  for  the  negligence  of  another  if  his  own  negligence 
contributed  to  the  injury,  the  expressed  exception  that  the  injured  party  cannot 
recover,  if  the  injury  is  received  while  he  is  in  the  commission  of  a  ti*espass  or 
other  tort,  is  not  to  be  regarded  as  excluding  the  doctrine  of  contributory  negli- 
gence. The  purpose  and  effect  of  the  exception  is  to  limit  the  right  of  recovery, 
and  not  to  extend  it.  The  fact  that  the  party  injured  is  in  the  commission  of  a 
trespass  or  tort  may  or  may  not  contribute  to  the  infury.  The  fact  that  a  person 
injured  by  a  dog  is  trespassing  on  the  premises  of  the  owner  of  the  dog  at  the 
time  of  the  injury  may  not  in  any  respect  contribute  to  the  injury.  He  might  be 
injured  in  the  same  manner  if  he  was  rightfully  on  the  premises  by  the  owner's 
permission.  The  effect  of  the  exception  is  to  lunit  the  hability  of  the  owner  by 
prohibiting  a  recovery  in  all  cases  where  the  party  injured  is  engaged  in  the  com- 
mission of  a  trespass  or  tort,  regardless  of  the  fact  whether  he  is  chargeable  with 
contributory  negligence  or  not.  It  merely  imposes  the  condition  upon  the  injured 
party's  right  of  recovery  that  it  must  appear,  that  he  was  not  a  trespasser  when 
the  injury  was  received,  and  the  doctrine  of  contributory  negligence  is  applicable 
to  cases  under  the  statute  as  at  common  law. 

Case  discharged. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Young  «.  Curribb. 
July  81,  1886. 

NSGOTIABLS  IkSTBUMSNT  — RSLBASB  OT  IkfANT  MaKSB  —  OtHBB  SlGlTXB  LlABLB. 

A  release  to  an  infant  co-signer  of  a  joint  note  after  he  has  repudiated  the  contract  and 
reconveyed  his  interest  in  the  land  for  which  the  note  was  given  within  a  reasonable  time 
after  reaching  majority  has  not  the  effect  to  discharge  the  other  signer. 

Bill  in  equi^,  heard  upon  bill  and  answer.  The  material  facts  were :  June  80, 
1888,  one  Wadleigh  conveyed  a  farm  in  Sunapee  to  Carlos  S.  Bingham  and  Fred. 
S.  Hart,  and  for  part  of  the  purchase-money  took  a  note  signed  by  Bingham  and 
Hart  for  $1,089,  and  a  mortgage  of  the  farm  to  secure  its  payment.  November 
18,  1888,  Wadleigh  sold  and  assigned  the  note  and  mortgage  to  the  defendant, 
and  on  the  same  day  the  defendant  entered  to  foreclose  the  mortgage,  and  has 
ever  since  been  in  possession,  receiving  the  income.  At  the  time  of  executing 
the  above  note  and  mortgage  Hart  was  an  infant,  and  within  a  reasonable  time 
after  arriving  at  the  age  of  twenty-one  he  refused  to  be  held  liable  on  the  note, 
or  to  ratify  and  aflirm  the  same,  and  thereupon  by  deed,  June  7,  1884,  released 
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to  the  defendant  all  his  ri^ht  and  interest  in  the  farm;  and  in  pursuance  of  an 
agreement  then  made  the  defendant  erased  his  name  from  the  note.  June  24, 
1884,  Bingham  quit-claimed  his  interest  in  the  farm  to  the  plaindft.  The  bill 
prays  for  partition ;  for  an  account  of  the  rents,  profits,  waste  and  damage ;  and 
for  permission  to  redeem  the  mortgage  if  any  thmg  should  be  found  due  upon  it 

A.  S,  Wait,  for  the  plaintiff.  8.  L.  Bowers  and  Brown,  with  whom  was  Jere- 
miah Smith,  for  defenaant. 

Oabpbntbb,  J.  Hart  could  not  avoid  his  liability  upon  the  note  and  mortgage 
without  giving  up  the  property  conveyed  to  him.  Booth  v.  West,  28  N.  H.  101 ;  SeSh 
Y.Steteru,  48  id.  251 ;  HaU  v.  Butterfield,  59  id.  854 ;  a.  c,  47  Am.  Rep.  209 ;  BartUU  v. 
Bailey,  id.  408.  His  quit-claim  to  the  defendant  of  his  interest  in  the  farm  was 
an  essential  part  of  his  rescission  of  the  contract  expressed  by  the  note  and  mort- 
gage. Whether  one-half  the  mortgage  debt  was  extinguished  by  the  transaction 
is  a  question  unnecessary  to  be  determined,  inasmuch  as  the  defendant  consents 
that  the  plaintiff  may  redeem  her  one-half  of  the  farm  b^  paying  one-half  of  the 
mortgage  debt.  The  recital  in  Hart^s  quit-claim  that  in  consideration  of  it  he 
is  released  from  liability  upon  the  mortgage  note  had  no  legal  effect.  The  con- 
tract was  avoided  and  Hart's  liability  upon  it  ended  by  his  refusal  within  a  rea- 
sonable time  after  he  became  of  age  to  be  bound  by  it,  and  restoring  the  pro^ 
erty.  What  would.be  the  effect  of  the  technical  release  of  an  infant  from  his 
imrepudiated  contract  upon  the  liability  of  his  joint  promisor  is  a  question 
which  does  not  arise. 

The  erasure  of  Hart^s  name  from  the  note  by  the  defendant  after  the  contract 
was  rescinded  was  an  immaterial  alteration.  Bridge  v.  MatheSj  8  N.  H.  140 ;  Bum- 
ham  V.  Ayer,  85  id.  851;  Cole  v.  mUa,  44  id.  227,  282. 

Case  discharged. 

Blodobtt,  J.,  did  not  sit;  the  others  concurred. 


Ball  d,  Danfobth. 

June  81,  1885. 
Plbadino — Amuvdmsnt — Niw  Causb  of  Actiok. 

Ad  amendment  introducing  a  new  cause  of  action  cannot  be  allowed  against  a  defaolted 
defendant  without  notice. 

Assumpsit,  upon  the  common  counts.  Facts  found  by  the  court.  The  defendant 
was  defaulted.  Subsequent  attaching  creditors  appeared  and  objected  to  the 
allowance  of  a  bank  note  for  $500  which  the  plaintiff  had  signed  as  surety  for  the 
defendant,  but  on  which  he  had  paid  nothing  at  the  time  of  the  trial. 

The  plaintiff  moved  to  amend  by  inserting  in  his  declaration  two  additional 
special  counts,  the  first  alleging  a  promise  on  the  part  of  the  defendant  to  pay  to 
the  plaintiff  $500  in  consideration  of  a  promise  by  the  plaintiff  to  pay  the  bank 
note ;  the  second  that  the  plaintiff  assumed  and  agreed  to  pay  the  bank  note  and 
that,  in  consideration  of  such  promise,  the  defendant  promised  to  pay  the  plaintiff 
$500. 

The  amendment  was  allowed  and  the  creditors  excepted. 

A.  S.  Wait  and  ff.  W.  Parker,  for  plaintiff.  Ira  Colby,  for  subsequent  attaching 
creditors. 

Carpbktek,  J.  The  amendment  contained  in  the  new  counts  on  the  special 
contract  could  not  be  allowed  against  the  defaulted  defendant  without  notice. 
Although  it  is  found  that  it  was  **  agreed  that  the  writ  should  be  made  large 
enough  to  cover  all  the  indebtedness  of  the  defendant  to  the  plaintiff  including  the 
bank  note,"  yet,  so  far  as  appears,  the  defendant  was  not  a  party  to  the  hearing 
upon  which  the  finding  was  made,  and  is  not  affected  by  it. 

Whether  the  parties  understood  that  the  defendant  promised  to  pay  the  amount 
of  the  bank  note  on  demand  before  the  plaintiff  paid  the  bank,  or  whether  upon 
any  ground  there  was  at  the  commencement  of  the  suit  a  breach  of  the  contract 
on  which  the  counts  could  be  maintained  are  questions  upon  which  the  reserved 
case  is  not  explidt  or  satisfactory,  and  on  this  point  a  new  trial  is  granted. 

Case  discharged. 

All  concurred. 
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Babton  V,  Croydon. 

July  81,  1886. 

NbOOTIABLI  lySTRUMnfT  —  SlOURITIBS. 

The  payee  of  a  note  is  entitled  in  equity  to  the  Becurities  held  by  a  sorety  on  the  note. 

Bill  in  equity,  for  an  injunction  to  restrain  the  defendants  from  proceeding  at 
law  in  the  collection  of  a  note  given  by  the  plaintiff  upon  a  purchase  of  a  farm 
which  was  mortgaged  to  the  defendant  to  secure  the  same.  The  cause  was  heard 
upon  a  demurrer  to  the  bilL 

H.  P.  Bolfef  8,  L,  Bowers,  for  plaintiff.    A.  S,  Wait,  for  defendant. 

Carpbitter,  J.  Including  the  note  and  mortgage  to  the  defendant  the  plaintiff 
paid  the  stipulated  price  for  the  farm.  He  was  not  injured  by  his  mistaken  sup- 
position, however  caused,  that  the  farm  was  mortgaged  directly  to  the  defendant. 
It  was  immaterial  to  him  by  what  means  — whether  by  fraud  or  otherwise  —  his 
vendor  was  induced  to  require,  or  to  consent,  that  a  part  of  the  purchase-money 
should  be  paid  to  the  defendant.  Upon  the  allegations  of  the  bill,  as  it  stands, 
the  plaintiff,  however  it  might  be  with  his  vendor,  who  is  not  a  party  and  makes 
no  complaint,  has  received  no  injury  and  is  entitled  to  no  relief. 

To  save  delay  and  needless  expense  to  the  parties  the  case  has  been  considered 
as  if  the  amendment  to  the  bill  making  Qeorge  Barton  a  plaintiff,  and  all  other 
amendments  proposed  by  the  plaintiff  in  his  brief  were  already  allowed.  Thus 
amended  the  material  allegations  of  the  bill  are  as  follows  :  September  18,  1846, 
Peter  Barton  ffave  to  Martin  A.  Barton  a  mortgage  of  his  farm  conditioned  to 
save  him  harmless  for  signing  as  surety  Peter's  note  to  the  defendant,  and  in  1862 
died  insolvent,  leaving  substantially  no  estate.  Prior  to  1862,  Martin  A.  failed, 
and  in  1867  obtained  his  discharge  in  bankruptcy.  George  Barton,  a  son  of 
Peter,  in  some  way  (in  what  way  is  not  stated)  acquired  a  title  to  the  farm.  He 
became  insane  before  1862,  and  so  remains.  His  guardian  about  July  1,  1874, 
sold  the  farm  to  this  plaintiff,  and  laboring  under  the  mistake  that  Peter  gave 
the  mortgage  of  September  18,  1846,  directly  to  the  defendant  to  secure  the  pay- 
ment of  the  note,  instead  of  to  Martin  to  save  him  harmless  for  signing  it  as  his 
surety,  induced  this  plaintiff  to  give»  in  part  payment  of  the  agreed  price,  his 
note  for  the  same  amount  to  the  defendant  with  a  mortgage  of  the  farm  to  secure 
its  payment  ;  whereupon  the  defendant  surrendered  the  old  note.  Upon  this 
state  of  facts  the  mistake  is  quite  as  immaterial  as  before.  The  defendant  was 
legally  entitled  to  the  benefit  of  the  mortgage  from  Peter  to  Martin,  and  the 
guardian,  in  paying,  or  providing  for  the  payment  of  the  original  note  out  of  the 
avails  of  the  farm,  did  no  more  than  equity  would  compel  him  to  do.  Bank  v. 
Serrieh,  61  N.  H.        ;  HoUy,  Bank,  62  id. 

Demurrer  sustained. 

Blodgbtt,  J.,  did  not  sit;  the  others  concurred. 


Lake  v.  Page. 

July  81, 1885. 

HomsraAo  —  Riobt  or  Widow  in — Lifi  Estatb. 

The  right  of  a  widow  in  premiBea  set  out  to  her  ms  a  homestead  under  the  act  of  1868» 
is  an  estate  for  life. 

Writ  of  entry  for  land  in  Deerfield.  Facts  agreed.  November  15,  1882,  the 
demanded  premises  were  set  out  to  Sarah  W.  Lake,  widow  of  John  L&ke,  by  the 
probate  court  as  her  homestead,  and  she  continued  to  occupy  the  same  until 
October  8,  1888,  when  she  purchased  another  place  in  Deerfield,  where  she  has 
lived  from  that  time  to  the  present.  April  24,  1884,  she  conveyed  her  interest  in 
the  demanded  premises  to  the  defendant,  who  has  since  been  in  possession. 

John  Lake  left  a  will  whereby,  among  other  things,  he  gave  to  his  wife,  Sarah 
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W.,  one  undivided  half  of  hia  real  estate  for  life  with  remainder  to  a  residuary 
legatee,  and  to  the  plaintiff  the  other  undivided  half  of  the  same  premises  for 
life  to  be  held  in  common  with  his  wife.  The  widow  waived  the  provisions  of 
the  will,  and  the  question  is  whether  the  plaintiff  is  entitled  to  the  possession  of 
the  demanded  premises  during  her  life. 

Ma/rston  db  Eastman^  for  plaintiff.     Briggs  dk  Euse,  for  defendant. 

Clabk»  J.  The  question  in  this  case  is  whether  the  estate  vested  in  the  widow 
by  an  assignment  of  a  homestead  in  the  estate  of  her  deceased  husband  is  con- 
ditional or  absolute  —  whether  it  is  a  mere  personal  right  of  occupancy,  or  an 
unconditional  life  estate  which  she  may  recover. 

The  homestead  law  of  1851  provided  that  the  homestead  should  not  be  assets 
in  the  hands  of  an  administrator  for  the  payment  of  debts,  nor  subject  to  the  laws 
of  distribution  or  devise,  so  long  as  the  widow  or  minor  children,  or  any  or  either 
of  them,  should  occupy  the  same.  Under  the  act  of  1851  the  homestead  right  of 
the  widow  was  held  to  be  no  more  than  a  conditional  life  estate,  —  a  mere 
right  of  occupancy,  —  a  right  to  use  and  occupy  for  life.  Norru  v.  MotiUon,  84 
N.  H.  392,  897.  In  Jtidge  of  Probate  v.  Simondsy  46  id.  863,  368,  Pbbley,  C.  J.,  says 
of  the  widow's  right  of  homestead  under  the  act  of  1851:  *'Her  interest  was  a 
mere  personal  right  to  occupy  during  her  life.  It  was  no  estate  that  she  could 
transfer  to  another.  .  .  .  The  purchaser,  at  an  administrator's  sale,  of  land 
subject  to  a  homestead  right  of  the  widow,  when  she  ceased  to  occupy  in  person, 
would  hold  the  land  discharged  of  her  righf 

By  the  act  of  1868  the  homestead  law  was  materially  changed.  Under  this 
act  the  homestead  right  is  secured  to  the  wife,  widow  and  children  of  every  per- 
son owning  and  occupying  a  homestead,  for  and  during  the  life  of  such  wiw  or 
widow  and  the  minority  of  such  children.  Laws  of  1868,  chap.  1,  §  38.  Instead 
of  being  limited  to  *  *  so  long  as  the  widow  or  minor  children,  or  any  or  either  of 
them,  snail  occupy  the  same,''  as  in  tlie  act  of  1851,  the  homestead  right  under 
the  act  of  1868  extends  during  the  life  of  the  wife  or  widow  and  the  minority  of 
the  children,  without  any  condition  as  to  actual  occupancy.  The  omission  of 
the  limitation  as  to  occupancy  by  the  widow  and  children,  and  the  .substitution 
of  the  words  **  for  and  during  the  life  of  such  wife  or  widow  and  the  minority  of 
such  chDdren,"  in  its  stead,  was  designed  to  abolish  the  condition  of  actual  oc- 
cupation upon  which  the  continuance  of  the  estate  of  the  widow  and  minor 
children  in  a  homestead  det  off  and  assigned  to  them  out  of  the  estate  of  the  hus- 
band and  father,  was  made  to  depend  imdcr  the  act  of  1851. 

The  homestead  right  is  merely  an  inchoate  right  which  is  not  assignable  until 
the  homestead  is  set  out  and  assigned  in  specific  property.  It  then  becomes  a 
vested  estate.  The  interest  of  the  widow  m  the  homestead  premises  bears  some 
analogy  to  her  right  of  dower.  The  language  of  the  act  of  1868  is  similar  to  the 
statute  relating  to  dower.  **The  widow  of  every  person  deceased  shall  be  enti- 
tled to  her  dower  in  the  real  estate  of  which  her  husband  died  seized."  .  .  . 
Gen.  Laws,  chap.  202,  5  2.  **The  .  .  .  widow  ...  of  every  person 
who  is  owner  of  a  homestead  .  .  .  shall  be  entitled  to  so  much  of  said  home- 
stead ...  as  shall  not  exceed  in  value  five  hundred  dollars  ...  for 
and  during  the  life  of  such  .  .  .  widow  ,  .  ."  Gren.  Laws,  chap.  138, 
§  1.  "  The  judge  of  probate  on  petition  .»  .  .  may  cause  such  homestead  to  be 
set  off  in  the  same  manner  as  dower  may  be  assigned  by  him."  Gen.  Laws,  chap. 
138.  §  4.  And  when  a  homestead  is  set  off  and  assigned  to  the  widow,  her  in- 
choate and  imperfect  right  becomes  a  vested  estate  for  life  in  the  premises  set  off, 
which  she  may  occupy  as  a  homestead,  or,  if  she  chooses,  she  may  sell  her  estate 
therein,  or  exchange  it  for  other  premises  better  adapted  to  her  wants  and  con- 
venience. 

By  the  assignment  of  the  demanded  premises  to  her  as  a  homestead  out  of  the 
estate  of  her  deceased  husband,  Sarah  W.  Lake  acquired  a  vested  life  estate 
therein,  which  was  not  defeated  by  her  ceasing  to  occupy,  nor  by  her  conveyance 
to  the  defendant ;  and  the  defendant  has  a  valid  title  to  the  demanded  premises 
during  the  life  of  Sarah  W.  Lake. 

Judgment  for  the  defendant. 

Smith,.  J.,  did  not  sit ;  the  others  concurred. 
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Jenkins  t).  Wood,  Executor. 
September  8,  1885. 

EXSCUTOR  AKD  AdM INIBTRATOR  —  LIABILITY  FOB  T»8TATOB*8  DlBTS  —  PbOBATS  BoND  —  SUBBTIBS. 

The  only  mode  in  which  an  executor  can  be  held  peraonallj  liable  for  the  debt  of  his 
testator,  and  an  execution  on  a  judgment  for  such  a  debt  issue  against  him  personallj,  is 
that  prescribed  bj  Pub.  Stot,  chap.  166,  §§  5,  10;  Stot  1784,  chap.  82,  §  9. 

Contract  upon  a  jadffment.  The  defendant  is  executor  of  the  will  of  Abigail 
Barker,  and  residuary  legatee,  and  as  such  executor,  gave  a  bond  to  pay  all  debts 
and  legacies  of  the  testatrix,  as  prescribed  by  Pub.  Stat.,  chap.  129,  §  6.  The 
plaintiS,  in  an  action  on  a  debt  of  the  t^tatrix,  recovered  judgment  against  the 
defendant,  as  executor.  Execution  on  the  judgment  was  issued  and  partly  satis- 
fied by  levy  on  real  estate  of  the  testatrix.  An  action  was  then  brought  upon 
defendant's  bond,  judgment  obtained  and  execution  issued  for  the  pend  sum  of 
the  bond,  which  amount  was  paid  and  applied  in  part  satisfaction  of  the  original 
judgment.  More  than  two  years  after  the  defendant  had  filed  his  bond  and  pub- 
lished notice  as  required  by  law,  the  plaintiff  brought  an  action  against  the  defend- 
ant as  executor  to  recover  the  balance  of  the  first  judgment  then  unpaid.  The 
case  was  heard  by  the  superior  court  which  found  for  the  plaintiff  and  ordered 
judgment  accordingly.  The  defendant  alleged  exceptions,  and  the  exceptions 
were  sustained  on  the  ground  that  the  action  was  barred  by  the  special  statute  of 
limitations  in  favor  of  executors.  Jenkins  v.  Wood^  134  Mass.  115.  Thereupon 
the  plaintiff  filed  an  amended  declaration,  charging  the  defendant  as  personally 
liable  for  the  amount  of  the  original  judgment,  then  unpaid.  The  case  was  heard 
by  the  superior  court  upon  an  agreed  statement  of  facts.  Judgment  was  ordered 
for  the  defendant,  and  the  plaintiff  appealed. 

W.  8.  Ktwx,  for  plaintiff.     D,  C.  di  C7.  G.  Saunders,  for  defendant 

W.  Allek«  J.  It  having  been  decided  that  the  special  statute  of  limitation  is  a 
bar  to  the  action  on  the  judgment  against  the  executor,  the  plaintiff  now  attempts 
to  hold  the  defendant  personally  as  the  judgment  debtor.  It  is  argued  that  the 
bond  given  by  the  defendant  to  pay  debts  and  legacies  implies  a  promise 
to  pay  debts  and  legacies,  and  rendered  the  defendant  liable  for  them,  as 
debtor.  But  this  is  inconsistent  with  the  liability  of  the  defendant,  as  ex- 
ecutor. That  he  is  so  liable,  and  that  the  bond  is  collateral  to  that  liability, 
is  too  obvious  and  well  settled  to  be  questioned.  Jones  v.  Richardson,  5 
Mete.  247;  ColwsU  v.  Alger,  5  Gray,  67;  Eblden Y.Fletcher,  6  Gush.  235;  National 
Bank  of  Troy  v.  Stanton,  116  Mass.  486;  Jenkins  v.  Wood,  134  id.  115.  The  debt 
was  due  from  the  testator,  and  the  statute  prescribes  the  only  mode  in  which  the 
executor  can  be  held  personally  liable  for  the  debt  of  his  testator.  Pub.  Stat., 
chap.  166,  §§  5-10;  Stat.  1784,  chap.  32,  §9.  The  re-enactments  of  this  last 
statute,  down  to  the  public  statutes  though  dividing  it  into  separate  sections,  and 
changing  the  phraseology,  have  not  changed  its  meaning.  This  excludes  the 
anomalous  action  of  debt  on  a  judgment  against  an  executor  or  administrator  on 
a  suggestion  of  waste,  which  was  sustained  in  £ngland  but  has  never  been 
adopted  in  this  State.  WhecOley  v.  Lane,  1  "Wms.  Saund.  219;  3  Wms.  Exrs. 
1983  et  seq.  The  mode  prescribed  by  statute  is  the  only  mode  in  which  an 
execution  on  a  judgment  against  an  executor  for  a  debt  of  his  testator  can 
be  issued  against  the  executor  personally.  What  will  be  evidence  of  waste, 
to  charge  under  its  provisions  an  executor  who  has  given  bond  to  pay  debts  and 
legacies,  is  a  question  which  does  not  arise  and  which  we  have  not  considered. 

Judgment  for  defendant 
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Gray  v,  Ratmond. 
September  8, 1886. 

AtTACHIC ENT  —  SPiaXL  JUDOlf INT  —  EzBOunoN. 

Plaintiff  sued  defendant  and  attached  oertain  personal  property ;  defendant  defaulted 
and  the  plaintiff,  anggesting  the  pendency  of  oertain  inBofyency  proceedings  affainst  de- 
fendant, moTed  *'  that  judgment  he  entered  on  said  default  against  the  property  attached." 
The  motion  was  granted  and  execution  issued  aooordinsly.  The  property  attached  proy- 
ins  insufficient  to  satisfy  the  full  amount  of  the  debt,  pTsintiff  applied  to  the  court  for  a 
judgment  or  an  execution  against  defendant  for  the  unsatisfied  balance.  Beld,  that  the 
judgment  was  final ;  that  plaintiff  hayins  elected  to  take  the  special  judgment  there  was 
no  authority  in  the  court  to  change  it  into  a  general  judgment  or  to  authorize  execntion 
on  it  as  such. 

Action  of  contract  brought  in  the  superior  court  to  recover  upon  four  promis- 
sory  notes,  each  made  by  the  defendant,  payable  to  the  plaintiff*  order.  An  at- 
tachment was  made  on  the  writ  of  certain  personal  property  of  the  defendants. 
More  than  four  months  after  making  the  attachment  the  defendants  filed  a  peti- 
tion in  insolvency.  The  defendants,  after  having  answered  in  the  action  by  a 
general  denial  and  making  no  representation  of  insolvency,  were  defaulted.  The 
plaintiffs  thereupon  suggested  the  pendency  of  insolvency  proceedings,  and  moved 
that  judgment  be  entered  on  said  default  against  the  property  so  attached,  which 
motion  was  allowed.  The  property  having  proved  insufficient  to  satisfy  the  full 
amount  of  the  debt,  the  plamtiffs  sought  for  a  judgment  or  an  execution  against 
the  defendants  for  the  unsatisfied  b^ance.  The  superior  court  ruled  tha^  one 
judgment  having  been  entered  in  the  action,  no  other  judgment  could  be  entered 
therein,  and  that  no  further  process  could  be  issued  upon  the  judgment  which 
bad  been  entered.     The  plaintiffs  alleged  exceptions. 

Boardman  d  Tyng,  for  plaintiffs.  0.  T,  Gray  and  W,  C.  CogstoeU  for  de- 
fendants. 

W.  Allen,  J.  The  proceedings  in  insolvency,  of  themselves,  had  no  effect  upon 
the  plaintiffs^  attachment  or  upon  the  action.  They  did  not  dissolve  the  attach- 
ment, and  the  defendant  could  have  no  benefit  of  them  in  the  action  except  by 
pleading  a  discharge,  obtained  during  its  pendency,  and,  in  aid  of  that,  by  ob- 
taining a  continuance  of  the  action  before  a  discharge  was  granted  on  a  repre^ 
sentation  of  the  pendency  of  the  proceedings.  The  defendant,  after  having 
answered  in  the  action  by  a  general  denial,  and  having  made  no  representations 
of  insolvency,  was  defaulted.  The  action  and  the  attachment  then  stood  as  if 
there  had  been  no  proceedings  in  insolvency,  and,  if  nothing  more  had  been  done, 
judgment  against  the  defendant  could  have  been  entered  at  the  close  of  the 
term  under  the  general  order,  and  the  property  attached  might  have  been 
taken  on  the  execution  without  regard  to  the  insolvencv.  But  after  the  de- 
fendant had  been  defaulted  the  plaintiff  suggested  the  pendency  of  the  insolvent 
proceedings,  and  moved  ^Hhat  judgment  be  entered  on  said  default  against  the 
property  attached,"  which  motion  was  allowed,  and  the  entry  on  the  docket  made 
"  Special  judgment  v,  the  property  attached  on  M."  The  proi>erty  having  proved 
insufficient  to  satisfy  the  full  amount  of  the  debt,  the  plaintifit  now  seeks  for  a 
judgment  or  an  execution  against  the  defendant  for  the  unsatisfied  balance,  con- 
tending that  the  judgment  may  be  taken  as  a  general  judgment  against  the  de- 
fendant, upon  which  the  plaintiff  is  entitled  to  an  alias  execution ;  or,  that  the 
judgment  against  the  property  was  an  interlocutory  judgment,  leaving  the  action 
against  the  defendant,  pending  for  further  proceeding^,  and  that  the  entry  of  the 
judgment  should  be  amended  in  conformity  therewith.  We  think  that  the  judg- 
ment was,  in  effect,  against  the  property  only,  and  that  it  was  final.  The  predse 
form  of  the  proceeding  is  not  material ;  the  substance  of  it  is,  a  judgment  for  the 
amount  of  the  debt,  to  be  executed  only  in  preserving  and  enforcing  the  lien  on 
the  property.  The  same  judgment  may  be  entered  while  the  (question  of  discharge 
is  pending,  on  a  suggestion  of  insolvency  and  on  motion  of  either  party.  In  tms 
case  after  the  defendant  had  been  defaulted,  upon  a  suggestion  of  the  insolvency 
of  the  defendant,  by  the  plaintiff  and  upon  his  motion,  judgment  was  entered 
against  the  defendant,  for  the  amount  of  the  debt  and  costs,  to  be  enforced 
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only  against  the  property  attached,  and  execution  was  issued,  reciting  the  judg- 
ment against  the  defendant  for  said  sums,  to  be  levied  only  on  the  property  at- 
tached. We  think  the  jud^ent  was  a  final  disposition  of  the  case.  It  was  a 
final  judgment  and  it  authorized  an  execution  only  against  the  property  attached, 
and  cannot  be  treated  as  a  general  judgment  agcdnst  the  defenoant.  The  plain- 
tiff havinff  elected  to  take  the  special  judgmentL  and  judgment  having  been 
entered,  there  was  no  opportunity  or  occasion  for  the  defendant  to  plead  ms  dis- 
charge and  no  authority  m  the  court,  at  a  subsequent  term,  to  change  the  judg- 
ment into  a  general  juagment,  or  to  issue  execution  on  it  as  such.  8tat.  1885, 
chap.  59,  having  been  enacted  after  the  judgment  was  entered,  can  have  no  effect 
upon  it. 
Exceptions  overruled. 


Halst  9.  Boston  Belting  Co. 
September  Z,  1885. 

LaITDLORD  AlTD  TSN ANT—  RUB-LBSBBM  —  RSMT  —  BaNKBUPTOT. 

T.  leased  a  baildioff  for  a  term  of  years  intending  it  to  be  used  by  a  mannfaotaring 
oompanv,  he  being  their  agent  for  that  purpose,  and  it  was  so  understood  by  the  lessor; 
bnt  the  lease  was  made  directlj^  to  T.  and  the  oomrpany  was  not  named  or  referred  to  in 
it  The  company  took  possession,  and  T.  subsequently  became  iusolyent.  In  an  action 
to  charge  the  company  on  the  coyenants  in  the  lease — Meld^  that  the  lease  being  under 
seal  ana  nothing^  to  show  that  the  company  did  bminess  in  the  name  of  T.  or  used  that 
name  as  describmg  itself,  they  must  be  deemed  to  haye  occupied  under  T.  and  not  as 
lessees  in  the  lease. 

Beld^  also,  that  T.  haying  become  a  bankrupt  and  his  atsiffnees  electing  not  to  assume 
the  lease,  the  rent  due  from  the  sub-lessees  at  the  time  of  the  t>ankruptc^,  belonged  to  the 
assignees,  and  that  which  accrued  subsequently  could  be  reached  in  equity  by  the  lessor. 

Bill  in  eijuity  by  the  executors  of  the  will  of  Charles  L.  Haley  against  the 
Boston  Belting  Company,  Elisha  8.  Converse,  its  treasurer,  and  William  H.  Fur- 
ber,  its  clerk  and  manager,  and  others,  seeking  to  hold  the  corporation  responsible 
as  the  party  beneficially  interested  in,  or  as  equitable  assignee  of  a  lease  of  an 
estate  in  Boston  made  by  Haley,  as  lessor,  to  John  G.  Tappan,  as  lessee,  January  1, 
1872 ;  and  also  seeking  to  have  various  sub-lessees  or  tenants  held  for  the  amount 
of  the  rent  due  from  them  respectively.  The  case  was  twice  heard  by  a  master, 
and  was  reserved  on  the  master^s  reports  for  the  consideration  of  the  full  court. 

B,  Olney  and  F.  L  Amory^  for  plaintiff.    E.  Avery,  for  Belting  Company. 

W.  Allbn,  J.  Haley,  in  1871,  executed  a  lease  for  ten  years  of  a  building  in 
Boston  to  Tappan.  Tappan  was  the  general  agent  and  treasurer  of  the  Boston 
Beltiuff  Company,  with  authority  to  hire  buildings  for  it.  Tappan  took  the  lease 
with  the  intention  that  the  building  should  be  used  by  the  beltm^  company,  and 
his  agency  and  purpose  were  known  to  the  lessor.  The  plaintiff  seeks,  in  this 
bill,  to  charge  the  belting  company  on  the  covenants  of  the  lease,  on  the  CTOund 
that  it  was  the  real  or  beneficial  lessee  under  obligation,  which  can  be  enforced, 
either  at  law  or  in  equity,  to  perform  the  covenants  of  the  lease.  The  belting 
company  clearly  is  not  liable  at  law.  The  lease  is  under  seal,  and  the  company 
is  not  named  or  referred  to  in  it.  Seav&r  v.  Gobum,  10  Cush.  824  ;  Barhw  v.  Oofi- 
gregoHmal  Society  in  Lee,  8  Allen,  460;  Schaefer  v.  Bimkel,  75  N.  Y.  878.  It  is 
not  shown  that  the  company  did  business  in  the  nnme  of  Tappan,  and  used  that 
name  as  describing  itself  in  the  lease.  The  plaintiff  arspies  that  the  lease  was 
procured  by  the  company  and  taken  for  its  benefit,  and  that  the  company  entered 
under  it,  and  that  it  is,  therefore,  bound  by  its  provisions  either  as  having  author- 
ized its  execution  in  the  name  of  Tappan,  or  Uy  force  of  a  resulting  or  construct- 
ive trust  in  Tappan.  TFn^A«v.Pftt,L.R.,12Eq.408;  Van  SchaiekY,  Third  Ateniu 
BaUroad  Company,  88  N.  Y.  846;  Lees  v.  NvMaU,  1  Russ.  &  M.  58.  Tappan's 
authority  was  to  hire  and  paj  for  all  necessary  stores  and  warehouses.  He  had 
no  special  authority  or  duty  m  regard  to  the  leased  premises,  and  there  was  no 
act  of  the  company,  respecting  the  lease,  except*so  far  as  his  acts  were  tiiose  of 
the  company.  That  he  took  a  lease  to  himself  with  the  intention  that  the  com- 
pany should  occupy  the  premises  shows  that  he  intended  that  it  should  occupy 
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nnder  him,  and  not  as  the  lessee  in  the  lease.  There  is  no  evidence  that,  when 
the  lease  was  executed,  either  party,  the  lessor,  the  lessee,  or  the  belting  com- 
pany, understood  that  the  company  were  to  occupy,  as  the  lessee  under  the  lease. 
On  the  contrary,  the  inference  is  that  the  lease  was  made  to  Tappan,  in  order  that 
the  company  might  occupy  under  him  and  not  as  lessee.  There  is  no  evidence 
that  the  company  entered  as  lessees  or  occupied  otherwise  than  under  Tappan. 
Certainly  there  is  nothing  in  the  subsequent  conduct  of  the  parties,  which  can 
control  the  terms  of  the  lease,  or  show  that  the  company  is  bound  by  the  cove- 
nants. As  Tappan  became  a  bankrupt  and  his  assignees  elected  not  to  assume 
the  lease,  the  rent  due  from  the  sub-lessees  at  the  time  of  the  bankruptcy  belongs 
to  the  assignees.  That  which  has  accrued  subsequently  can  be  reached  in  equity 
by  the  lessor,  Tappan,  his  assignees  in  bankruptcy,  and  his  executors  being  proper 
parties,  and  the  plaintiff  is  entitled  to  a  decree  that  it  be  paid  to  him.  1  Story 
Eq.  Jur.,  §  687;  1  Fonb.  Eq.,  Bk«  1,  chap.  6,  §  6,  and  chap.  3,  §  3;  Gaddard  v. 
KeaU,  1  Vem.  87. 

The  bill  should  be  dismissed  as  to  the  Boston  Belting  Company,  Converse  and 
Furber. 


BAGNALL  v.   DAYIB& 

September  8,  1885. 

IkJUNCTION  -^  ENCBOAOHVmCT  BT  PlAlZA  Ajn>  DoEMSB  WlKDOW  —  RbSTEIOTION  IK  DlBD. 

The  roof  of  a  piazsa  and  a  dormer  window  therein  are  extensions  of  a  building,  and  a 
part  of  it,  within  the  restrictions  of  a  deed  prohibiting  the  owner  from  erecting  a  Doilding 
within  a  certain  distance  of  the  street.      • 

Bill  in  equity  to  restrain  the  defendant  from  erecting  a  building  on  her  lot  on 
Clifford  street  in  Boston,  in  violation  of  a  restriction  contained  m  a  deed  to  the 
defendant,  which  provided  that  no  building  should  be  erected  within  twenty  feet 
of  Clifford  street.  It  was  admitted  that  the  plaintiff  had  a  right  to  enforce  the 
restrictions  contained  in  defendant's  deed,  and  the  only  question  in  the  case  was 
whether  the  defendant's  house  was  within  twenty  feet  of  the  street.  The  case  was 
reserved  upon  agreed  facts,  by  a  single  justice,  for  the  consideration  of  the  full 
court. 

HuUMm  dk  Wheeler^  for  plaintiff.     0,  W.  Turner  and  L.  L.  Scaife^  for  defendant. 

W.  Allen,  J.  The  front  of  the  defendant's  bouse  is  toward  Clifford  street, 
and  the  front  wall  is  twenty  feet  from  the  street,  A  part  of  the  roof,  which 
slopes  toward  the  street,  is  extended  to  within  less  than  fourteen  feet  of  it,  cover- 
ing a  piazza  and  supported  by  posts  six  feet  from  the  front  wall  of  the  house.  Jn 
this  part  of  the  roof  is  a  dormer  window,  by  which  a  room  in  the  second  story 
is  extended  to  within  seventeen  feet  of  the  street.  We  think  that  the  portion  of 
the  roof  and  of  the  dormer  window,  which  extend  beyond  the  front  wall  toward 
the  street,  are  extensions  of  the  building  and  a  part  of  it,  within  twenty  feet  of 
the  street,  within  the  meaning  of  the  restrictions.  Sanbamy.  JHcej  129 Mass.  888 ; 
Lord  Manners  v.  Johnson,  1  Ch.  Div.  673;  8.  C.«  16  £ng.  Rep.  690,  698,  note. 

Decree  for  the  plaintiff. 


BcAKLAH  V,  Cmr  op  Boston. 
September  8,  1886. 

MmOIPAL  GOBPORATIOK  —  DBVBCTmi  HlORWAT  —  RaJLBOAD  GbOBSIMO  —  DCTT  or  CoMPAJfT. 

A  oitj  is  not  liable  for  damases  occurring  by  reason  of  a  defect  in  a  highwajr  at  the  cross- 
ing of  a  railroad  at  grade,  it  being  thednty  of  a  railroad  company  to  maintain  a  safe  pass- 
ageway across  its  road.  This  is  so  whether  the  highway  was  located  before  or  after  the 
construction  of  the  railroad. 

Action  of  tort  to  recover  damages  for  personal  injuries,  alleged  to  have  been 
caused  by  a  defect  in  A  street,  in  Boston.  At  the  trial  in  the  superior  court,  the 
court  refused  to  allow  the  case  to  go  to  a  jury,  and  ordered  a  verdict  for  the  de- 
fendant.   The  plaintiff  alleged  exceptions. 
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J,  A.  McBxioeUf  for  plaintiff.     T,  M.  Babdon^  for  defendant. 

W.  Allbn,  J.  A  highway  in  the  defendant  city  crossed  a  railroad  at  grade. 
There  were  two  tracks  of  the  railroad,  the  inner  rails  of  which  were  eight  feet 
apart,  and  the  railroad  planked  the  whole  space  between  and  eight  inches  outside 
of  the  outer  rails.  The  plaintifE  claimed  that  he  was  injured  in  consequence  of  the 
defective  condition  of  the  planking  between  the  two  rails.  The  question  is, 
whether  a  ruling  that  the  defendant  was  not  responsible  for  the  condition  of  the 
planking  was  correct.  The  defendant  was  bound  to  keep  the  highway  in  repair, 
and  was  responsible  for  defects  in  it,  where  other  provision  was  not  made  there- 
for. Pub.  Stat.,  chap.  62,  5S  1,  18.  By  Pub.  Stat.,  chap.  112,  §  124,  **  a  rail- 
road corporation  whose  road  la  crossed  by  a  highway  or  other  way,  on  a  level 
therewith,  shall,  at  its  own  expense,  so  guard  or  protect  its  rails  by  planks,  timber 
or  otherwise,  as  to  secure  a  safe  and  easy  passage  across  its  road."  So  far  as  this 
provides  for  keeping  the  surface  of  the  highway  in  repair,  by  the  railroad  com- 
pany, the  defendant  is  not  liable  therefor.  Botue  v.  SomermUe^  130  Mass.  861,  and 
cases  cited.  The  plaintiff  contends  that  the  provision  applies  only  to  pre-exist- 
ing ways,  over  which  a  railroad  is  located,  and  not  to  ways  located  over  a  railroad 
i^ter  its  construction.  We  think  it  applies  to  both  cases.  Stat.  1857,  chap.  287,  §§ 
6,4;  Gen.  Stat.,  chap.  63,  §§  60,  67;  Stat.  1874,  chap.  372,  §§  90,  95;  Pub.  Stat., 
chap.  112,  §§  124,  128. 

The  plaintiff  further  contends  that  the  statute  does  not  apply  to  the  space  be- 
tween the  two  tracks;  that  the  statute  should  be  construed  as  requinn^  such 
guards  and  protections  as  will  secure  a  safe  and  easy  passage  over  each  rail,  and 
that  a  single  plank  on  each  side  of  each  rail  would  meet  the  requirement  This 
construction  is  not  only  inconsistent  with  the  language  of  the  statute,  but  with 
any  reasonable  application  of  it  to  the  subject-matter.  The  effect  of  the  con- 
struction contended  for  is  obvious;  it  would  limit  the  obligation  and  the  right  of 
the  railroad  company  to  a  narrow  space  at  the  sides  of  each  rail,  and  reqmre  the 
city  or  town  to  make  the  space  between  the  rails  to  conform  to  this.  Without 
deciding  that  the  railroad  company  is  to  keep  the  whole  of  the  highway  within 
its  location  in  repair,  or  that  under  all  circumstances  the  obligation  would  extend 
to  the  whole  of  the  space  between  separate  tracks  upon  the  same  location,  we 
think  that,  in  this  case,  there  can  be  no  question  of  the  obligation  of  the  railroad 
company  to  keep  both  of  the  tracks  and  the  space  between  them  in  repair.  In 
planking  the  whole  space  between  the  rails  and  tracks,  the  company  dia  no  more 
than  was  needful,  so  to  protect  and  guard  its  rails,  by  plank,  as  to  secure  a  safe 
and  easy  passage-way  across  its  road,  and  the  obligation  to  keep  the  planking  in 
repair  was  upon  it.     The  ruling  of  the  court  was  correct. 

Exceptions  overruled. 


Couinrr  of  Bristol  v.  Gray. 

September  S,  1885. 

MoNKT  Had  And  RscsnrED  —  Countt  Com missionbr  —  Em plotm bnt  of  bt  Mastbb  or  Housb 
OF  CoRBBcnoK — Travbung  Expbnsbs. 

The  employmeot  of  a  countj  commissioDer  by  the  master  of  a  hoaae  of  correction  to 
make  sales  of  goods  maoaf aotured  by  the  prisoners,  is  not  forbidden  by  any  statute.  Such 
employment  is  not  within  the  scope  of  his  duties  as  county  commissioner  and  he  is  entitled 
to  receive  his  actual  traveling  expenses. 

Contract  for  money  had  and  received  to  ^he  plaintifPs  use.  The  defendant  is 
one  of  the  county  commissioners  for  Bristol  county,  and  was  employed  by  Charles 
D.  Burt,  master  of  the  house  of  correction  for  the  county,  to  ff o  to  Boston  and  sell 
shoes,  manufactured  in  the  house  of  correction,  and  his  actual  traveling  expenses, 
while  so  employed,  were  paid  him.  The  amount  so  paid  the  plaintiff  sought  to 
recover  in  this  case.  The  question  in  the  case  was,  whether  a  county  commis- 
sioner has  a  right  to  charge  the  county  with  the  expenses  so  incurred.  The  case 
was  heard  on  a^'eed  facts.  The  superior  court  gave  judgment  for  the  defendant, 
and  the  plaintiff  appealed. 

E.  J.  ffh&rman,  attorney-general,  for  plaintiff.    Morton  S  Jennings^  for  defendant. 
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Field,  J.  Pub.  Stat.,  chap.  22,  §  14,  provides  that  ''The  commissioners  and 
special  coimnissioners  of  the  several  couDties  shall  receive  from  the  respective 
couDty  treasuries  in  full  payment  for  all  their  services  and  travel  the  following 
annual  salaries,"  .  .  .  '*to  be  divided  among  the  county  commissicmers  in 
proportion  to  the  services  rendered,  the  travel  performed  and  the  expenses  in- 
curred by  each ;  and  no  other  i>r  additional  compensation  shall  be  paia  to  them 
for  any  service  performed  by  them  for  the  respective  counties."  By  the  Revised 
Statutes — Chap.  84,  §  4  —  they  were  to  be  paid  one  doUar  for  every  ten  miles 
traveled,  and  three  dollars  a  day  '^  for  the  time  employed  in  discharging  the  duties 
of  their  office."  By  statute  1859,  chap.  163,  §  1,  they  were  to  be  pud  '*out  of 
the  treasury  of  each  county  a  fixed  annual  salary,  wMch  shaU  be  in  full  payment 
for  all  services  rendered  and  travel  performed  by  them,  in  discharge  of  their 
duties,  in  their  respective  counties."  See,  also.  Gen.  Stat,  chap.  17,  §  29;  and 
Stat.  1863,  chap.  185,  §  1.  Stat.  1864,  chap.  280,  §  1,  provided  that  "*  The  sala- 
ries provided  for  the  county  commissioners  of  the  several  counties,  by  chapter  185 
of  the  acts  of  1860,  shall  hereafter  be  taken  to  be  in  full  payment  for  all  services 
rendered,  travel  performed  and  expenses  incurred,  etc."  .  .  .  **And  no  other 
additional  compensation  shall  be  paid  them  for  any  service  performed  by  them  for 
their  respective  counties."  Stat.  1867,  chap.  840,  provided  that  *'The  commis- 
sioners and  special  commissioners  of  the  several  counties  of  the  Commonwealth 
shall  receive,  etc.,"  .  .  .  '^in  full  payment  for  all  their  services  and  travel, 
payable  as  now  provided  by  law,  the  foUowing  annual  salaries,"  etc.  Stat  1871, 
chap.  286;  Stat.  1872,  chap.  151;  and  Stat.  1879,  chap.  295.  We  think  these 
statutes,  and  the  public  statutes,  mean  that  the  annual  salaries  ^all  be  in  full 
payment  for  all  their  services  and  travel  as  county  commissioners,  and  that  no 
other  compensation  for  such  services  and  travel  shall  be  paid  to  theuL 

The  county  commissioners  provide  a  house  or  houses  of  correction  for  the  coun- 
ties—  Pub.  Stat.,  chap.  220,  i$  7  —  and  suitable  materials  and  implements,  and 
establish  needful  rules,  etc. —  Id.,  §  11  —  and  examine  all  accounts  of  the  master, 
relating  to  the  earnings  of  the  prisoners,  and  all  expense  of  the  institution,  etc. 
Id.,  §  12.  They  may  make  contracts  for  work  to  be  done  or  for  letting  out  to  hir« 
the  prisoners.  Id.,  §§  13, 14.  The  sheriff,  except  in  the  county  of  Suffolk,  has  the 
custody,  rule  and  charge  of  the  house  of  correction,  and  of  all  prisoners  therein, 
"  and  shall  keep  the  same,  by  himself  or  by  his  deputy  as  jailer,  master  or  keeper, 
for  whom  he  shall  be  responsible."  Id.,  §$  28  and  38.  The  county  conmiisdoners, 
*'  without  extra  charge  or  conmiission  to  themselves  or  to  any  other  person,"  shall 
procure  the  necetoary  supplies  for  the  house  of  correction.  Id.,  §  53.  The  charges 
and  expenses,  etc.,  *^ shall  be  paid  from  the  county  treasury,  the  accounts  of  the 
keeper  or  master  bein^  first  settled  and  allowed  by  the  commissioners,  etc.  Id., 
§  54.  By  section  56,  it  is  provided  that  **each  master  or  keeper  shall  cause  the 
article  manufactured  by  the  prisoners  iu  his  custody,  or  the  produce  of  the  labor 
to  be  disposed  of  to  the  best  advantage,  and  under  the  direction  of  said  commis- 
sioners;" ^^  shall  cause  accounts  to  be  kept  of  the  proceeds  thereof,  and  shall  pre- 
sent such  accounts  to  them  for  settlement  semi-annually."  '*He  shall  pay  into 
the  treasury  the  amount  of  sales,  and  the  proceeds  of  the  labor  and  eamines  of 
the  prisoners  in  his  county,  or  the  balance  thereof."  These  provisions  are  derived 
from  Stat  1834,  chap.  115,  §  18.  The  commissioners  do  not  appoint,  the  master 
and  they  cannot  remove  him.  Id.,  §  24.  And  we  cannot  see  that  it  is  any  part 
of  the  duty  of  the  commissioners  to  make  sales  of  the  articles  produced  by  the 
labor  of  the  prisoners.  The  necessary  and  reasonable  expenses  of  making  audi 
sales  should,  of  course,  be  allowed  the  master.  The  defenoant,  therefore,  in  mak- 
ing the  sales,  was  not  acting  as  county  commissioner,  and  whatever  may  be  the 
propriety  of  forbidding  by  Taw  any  such  employment  of  a^  commissioner  by  the 
master,  a  majority  of  the  court  think  it  is  not  forbidden  by  existing  statatea. 

Judgment  aflirmed. 
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AijLen  v.  Libbbt. 

September  8, 1885. 

pASTITIOlf  —  TbNANTS  in  GOMlfON  —  TlKANT  FOB  LiFI  —  ESTATB  IN  RkyBBSION. 

A  tenant  in  fee  simple  of  land,  subjeot  to  a  life  estate,  in  an  undivided  half,  may  main- 
tain a  petition  for  partition,  nnder  the  statute,  against  the  tenant  for  life. 

Petition  for  partition  of  land.  The  case  was  heard  by  a  single  justice  and 
reported  for  the  consideration  of  the  full  court. 

A,  E,  Pilltiburyj  for  petitioner.     C,  A,  Welch,  for  respondents. 

W.  Allen,  J.  This  is  a  petition  for  partition  of  land,  of  -which  Joseph  Libbey 
died  seized,  brought  by  a  purchaser  of  the  shares  of  certain  of  his  heiiis,  against 
the  widow  and  the  other  heirs.  The  widow  alone  defends.  Joseph  Libbey  died 
childless  and  intestate,  and  his  widow,  by  force  of  the  statute,  became  seized,  as 
tenant  for  Hfe,  of  an  undivided  half  of  the  land,  of  which  partition  is  sought. 
Sear%  v.  Seaars,  121  Mass.  267.  The  other  respondents  and  the  petitioner  hold  the 
entire  interest  in  the  land,  except  the  life  estate  of  the  widow.  The  widow 
could  have  had  part  set  off  on  a  petition  for  partition  by  her.  Sears  v.  Sears^  ubi  • 
mepra.  The  objection  made  to  the  maintenance  of  the  petition  against  her  is 
that  the  petitioner  has  not  an  estate  in  possession.  If  the  widow  had  a  life  estate 
in  the  whole  land,  the  estate  of  the  petitioner  would  be  only  a  reversion  and  he 
could  not  have  partition ;  if  she  had  a  life  estate  in  an  undivided  half,  with  re- 
mainder to  some  person  other  than  the  petitioner,  it  is  settled  that  the  petitioner 
holding  the  undivided  half  could  maintain  the  petition  against  her.  Taylor  v. 
BlaJce,  109  Mass.  513.  In  this  case  the  petitioner,  claiming  the  interest  of  an  heir, 
has  an  estate  in  the  reversion,  like  all  the  other  heirs,  and  the  question  must  be 
decided  as  if  all  the  heirs  were  petitioners,  or  as  if  the  petitioner  were  sole  heir. 
The  question  may  then  be  stated  thus:  Can  a  tenant  in  fee-simple  of  land,  sub- 
ject to  a  life  estate,  in  an  undivided  half,  maintain  a  petition  for  partition,  under 
the  statute,  against  the  tenant  for  life?  We  think  that  he  can.  He  has  an  estate 
in  possession  m  an  undivided  half  of  the  land,  and  an  estate  in  remainder  in  the 
other  half,  expectant  on  the  termination  of  the  life  estate.  The  tenant  for  life  is ' 
entitled  to  the  possession  of  an  undivided  half,  and  the  right  of  possession  of  the 
other  half  must  be  in  the  tenant  in  fee-simple.  This  unity  of  possession  makes 
them  tenants  in  common,  as  to  their  estates  in  possession,  and  carries  with  it  the 
right  of  partition  of  such  estates.  Ta/yhr  v.  BlaJce^  vM  iu/pra;  HoMurd  v.  LUtle^ 
9  Allen,  260. 

In  this  case  the  petition  alleges  that  the  petitioner  and  the  respondents,  other 
than  the  widow,  are  seized  in  fee  and  in  possession  of  the  whole  land  in  common 
and  undivided,  and  that  the  widow  has  a  life  estate  in  an  undivided  half  of  the 
land.  These  allegations  are  inconsistent.  As  the  widow  has  an  estate  in  pos- 
session in  one-half  of  the  land,  the  estate  of  each  of  the  heirs  must  be  one-half  in 
possesion  and  one-half  in  reversion.  As  to  the  estates  in  possession,  the  heirs  or 
their  assigns  and  the  widow  are  tenants  in  common,  and  each  has  a  right  to  a 
partition.  The  estates  in  reversion  cannot  be  divided  and  must  be  excluded  from 
the  partition.  A  partition  between  all,  of  all  the  estates,  subject  to  partition, 
would  give  to  the  widow  one-half  of  her  life-estate,  and  divide  the  other  half 
amonsst  the  other  parties  in  fee  in  proportion  to  their  interests.  There  is  no  way 
in  which  the  sliare  of  the  widow  can  first  be  set  off  to  her  under  this  petition 
without  making  her  a  petitioner. 

It  is  in  the  discretion  of  the  court,  on  her  application,  tcf  allow  her  to  obtain 
partition.  It  is  also  for  the  court  to  determine  whether  a  case  is  shown  for  a 
sale  of  the  land  under  Pub.  Stat.,  chap.  178,  §  65.  The  petitioner  is,  therefore,  en- 
titled to  maintain  the  petition  against  the  widow,  as  Well  as  the  other  respond- 
ents, for  the  half  of  his  interest,  in  which  he  has  an  estate  in  possession,  that  is 
sixty-five  six  hundredths  of  the  land.  And  the  court  has  authority  under  the 
statute  to  order  a  sale  of  the  land. 

Ordered  accordingly. 
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Pbbcy  t>.  Patten. 

May  1,  1885. 

Smp  AKD  Shipping  —  Hastib — Part  0 wkbb. 

The  master  of  a  ressel  may  recoTer  of  a  pari  owner  of  the  reasel  aoj  sum  found  doe 
him  on  settlement  for  wages  and  primage,  though  he  may  have  remitted  to  the  ship's  hus- 
band the  freight  money  exceeding  in  amount  the  sum  thus  found  due  him. 

AMumptit  for  balance  due  the  plaintiff  for  wages  and  primage  as  master  of  ship 
'^  Transit,"  in  1877  and  1878,  of  which  vessel  the  defendant  was  a  part  owner,but 
not  the  ship's  husband.  The  plaintiff  testified  that  he  remitted  the  freight 
money  earned  to  the  ship's  husband  as  directed.  The  sum  thus  remitted  was 
greater  than  the  amount  sued  for  in  this  action. 

(7.  TT.  La/rrabee^  for  plaintiff.     Adams  dk  Coombs,  for  defendant. 

Per  Guriak.  This  is  not»  as  the  defendant  seems  to  suppose,  an  action  to  recover 
back  a  sum  of  money,  inadvertently  paid  to  the  ship^s  husband  in  excess  of  what 
was  due  the  owners,  but  to  recover  a  balance  due  the  plaintiff  upon  an  express 
contract  for  his  wages  as  master  of  the  ship  **  Transit."  By  virtue  of  that  con- 
tract he  was  to  be  paid  for  his  services  $20  per  month  and  five  per  cent  upon 
the  amount  of  the  freight  earned.  The  whole  of  the  freight  belonged  to 
the  owners,  and  to  the  result  in  this  case  it  is  immaterial  whether  more  or  less 
than  the  correct  sum  was  remitted.  Its  actual  amount  is  of  no  consequence 
except  for  the  purpose  of  ascertaining  the  amount  to  which  the  plaintiff  is  enti- 
tled under  his  contract.  Upon  this  point  there  seems  to  be  no  question.  The 
plaintiff  testifies  that  the  balance,  as  shown  by  the  account  annexed  to  his  writ,  is 
correct.  There  is  in  this  respect  no  conflicting  testimony.  It  is  conceded  that 
the  defendant  was  an  owner  in  the  ship  during  the  entire  period  of  the  plaintiff's 
services. 

Judgment  for  the  plaintiff  for  the  sum  of  $490.25,  and  interest  from  the  date 
of  the  writ. 


Pattkn  f).  Peboy. 

May  1,1885. 

Ship  akd  Shtppivg— Eabwikos—  liuma. 

It  is  not  the  duty  of  the  master  of  a  vessel  to  ascertain  how  much  of  the  eamines  belong 
to  any  part  owner.  He  may  remit  the  freight  money  to  the  managing  owner,  though  he 
has  reoeired  notice  from  one  of  the  part  owners  to  remit  his  **  one-fourth  "  to  himself. 

Adams  dk  Coombs^  for  plaintiff.      C,  W.  Larrdbee,  for  defendant. 

Danforth,  J.  The  plaintiff  was  a  part  owner  in  the  ship  **  Transit,"  of  which 
the  defendant  was  master  and  had  been  from  1869  up  to  June,  1878.  He  was 
engaged  as  master  by  George  F.  Patten,  the  ship^s  husband,  or  managing  Owner. 
If  r.  Patten  continued  as  such  until  his  death,  and  was  succeeded  by  his  sons, 
under  the  name  of  George  F.  Patten's  Sons,  who  continued  as  such  until  near  the 
beginning  of  the  year  1878,  when  the  firm  was  dissolved,  and  James  T.  Patten, 
one  of  the  members  of  the  firm,  acted  and  was  recognized  as  such  until  the  sale 
of  the  ship.  To  George  F.  Patten's  Sons  the  defendant  had  remitted  all  the 
freight  money  belonging  to  the  owners  without  objection  from  any  one  imtil  1877, 
when  the  plaintiff,  by  a  letter  which  is  in  the  case,  requested  the  defendant  to 
remit  his  ''one- fourth"  of  the  freight  then  due  the  owners,  to  his  credit;  and 
after  another  voyage  wrote  another  more  urgent  letter  to  the  same  effect.  Neither 
of  the  requests  or  demands  were  obeyed;  hence  this  action.  The  defendant 
acknowledges  having  received  these  letters,  but  whether  before  or  after  the  remit- 
tances to  which  they  refer,  he  is  not  sure.  Assuming  that  it  was  before,  what 
are  the  rights  of  the  parties  ? 
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This  money  was  received  for  freight.  It  was,  therefore,  a  part  of  the  earnings 
of  the  ship.  As  such  it  was  the  joint  property  of  the  owners.  **  Although  part 
owners  are  tenants  in  common  of  the  ship,  they  are  jointly  interested  in  her  use 
and  employment,  and  the  law  as  to  her  earnings,  whether  as  freight,  cargo,  or 
otherwise,  follows  the  law  of  partnership."  3  Kent  (12th  ed.),  155,  note;  Story  on 
Part.,  §  442,  note  2.  The  ship^s  husbana  is  the  agent  of  all  the  owners  and  repre- 
sents this  money  not  as  belonging  to  the  part  owners  as  tenants  in  common,  but 
as  partnership  property.  His  duties  necessarily  involve  the  expenditure  of  more 
or  less  money  as  well  as  receiving  it  He  has  the  care  of  the  ship,  must  procure 
its  outfit,  enter  into  the  charter-parties,  procure  and  collect  freights,  adjust  con- 
tracts, and  for  these  and  such  like  purposes  disburse  as  well  as  receive  money. 
^'  His  acts  for  these  purposes  are  considered  to  be  the  acts  of  all  the  owners,  who 
are  liable  for  all  contracts  entered  into  by  him,  for  the  conduct  of  their  common 
concern — the  employment  of  the  ship.'*  Abbott  Shipping  (7th  Am,  ed.),  140; 
Story  Agency,  §  35,  note.  To  secure  him  for  this  liability  for  these  expendi- 
tures he  has  a  lien  upon  the  freight  money.  Flanders  Shipping,  §  888 ;  Colby 
Part.,  §  1314;  Story  Part.,  §  448. 

Thus  it  will  be  seen  that  until  the  accounts  of  the  managing  owner  ar^  settled,  it 
will  be  impossible  to  ascertain  what  portion  of  the  earnings  of  the  ship  is  due  to  the 
several  part  owners,  or  any  one  of  them.  Over  these  accounts  the  master  has  no 
controL  He  is  hired  by,  and  amenable  to  the  ship^s  husband.  The  master  in  many 
instances  must  first  receive  the  freight  from  necessity.  He  may  undoubtedly 
deduct  from  it  his  own  proper  expenses,  but  can  go  no  further.  He. may  not 
know  the  expenses  of  the  ship's  husband,  or  if  he  does,  he  can  have  no  authority 
to  adjust  them  so  as  to  divide  the  net  proceeds  among  the  several  owners.  It  is 
said  there  were  in  this  case  no  expenses  of  the  ship's  husband  to  be  adjusted, 
but  it  appears  that  the  plaintiff,  after  the  settlement  of  the  accounts,  claims  a  very 
much  smaller  sum  than  would  have  been  his  share  of  the  earnings  remitted  by 
the  master.  Nor  can  the  master  know  the  share  in  the  ship  of  any  particular 
owner,  except  from  the  register,  and  that,  as  in  this  case,  does  not  always  speak 
the  truth. 

From  these  principles  it  follows  that  the  master,  if  not  required,  was  authorized 
to  remit  to  the  managing  owner,  as  he  had  before  done,  with  the  knowledge  of, 
and  without  objection  from,  the  plaintiff;  and  in  the  notices  for  a  change  of  the 
remittance  to  himself,  there  is  no  intimation  of  any  change  in,  or  revocation  of, 
authority  of  the  ship's  husband,  but  a  subsequent  as  well  as  a  prior  recognition 
of  it     Grant  v.  Carv&r,  75  Me.  524. 

Judgment  for  defendant. 

Petbbs,  C.  J.,  Waltoh,  Libbby,  Embbt  and  Foster,  J  J.,  concurred. 


Flbtoher  V,  Belfast. 

Hay  4,  1885. 

MoHBT  Had  ahb  Bbouved  —  Citt  Phtbician  —  Evidbncs. 

A  city  ordinftoce  of  Belfast  provides  that  the  city  physician  in  addition  to  a  stipnlated 
salary  should  **  receive,  when  collected  all  sams  for  medical  serrices  rendered  bv  nim  for 
panpers  of  other  cities  and  towns."  Bisld,  (1 1  that  an  action  for  money  had  ana  received 
would  lie  by  such  physician  a^nst  t)ie  city  for  money  thus  collected ;  (2)  that  the  want 
of  plenary  proof  of  the  qualification  of  the  phjsician,  under  Rev.  Stat.,  chap.  18,  $  9, 
could  not  be  invoked  as  a  defense  to  such  an  action. 

AssumpHt  for  money  had  and  received.     The  opinion  states  the  facts. 

PhUo  Eersey^  iov  plaintiff.     Thompson  <fc  DurUon,  for  defendant. 

FosTBB,  J.  Asmfnp&U  for  money  had  and  received  by  the  defendants  to  the 
plaintiff's  use.  In  actions  of  this  kind  the  remedy  is  equitable,  and  lies  in  favor 
of  one  person  against  another,  when  that  other  person  has  received  money,  or 
what  is  treated  as  money,  either  from  the  plaintiff  himself,  or  from  some  third 
person,  under  such  circumstances  that  in  equity  and  good  conscience  he  ought 
not  to  retain  the  same,  but  which  ex  ceqito  et  bono  belongs  to  the  plaintift    In  this 
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case  the  plaintiff  claims  to  mountain  his  action  on  the  gronnd  that  the  defendants 
haye  received  money  that  equitably  belongs  to  him. 

In  March,  1876,  the  plaintift  was  elected  city  physician  under  the  ordinances 
of  the  city  of  Belfast,  for  the  ensuing  municipal  year.  One  of  those  ordinances 
provided  that  there  should  be  elected  annually  a  city  physician,  and  that  it  should 
**  be  the  duty  of  the  physician  ...  to  attend  upon  all  sick  paupers,  whether 
permanent  or  temporary."  Section  second  of  the  same  ordinance  provided  that 
'Hhe  city  physician  shall  be  paid  thirty  dollars,  which  shall  be  in  full  for  all  ser- 
vices for  which  the  city  is  properly  chargeable,  and  he  shall  receive,  when  col- 
lected, all  sums  for  medical  services  (rendered)  by  him  for  paupers  of  other  cities 
and  towns,  and  said  salary  shall  be  paid  annually.*' 

In  the  fall  of  that  year  the  plaintiff  was  called  upon  by  the  overseers  of  the 
poor  of  Belfast,  to  attend  one  Solomon  McFarland,  a  person  found  destitute  in 
Belfast  and  having  no  settlement  therein.  The  services  thus  rendered  amounted 
to  $28. 

Subsequently  an  action  was  brought  by  the  city  of  Belfast  a^nst  the  town  of 
Knox,  where  the  said  McFarland  had  his  settlement,  for  supplies  furnished,  and 
judgment,  was  recovered  by  Belfast  in  1888.  From  the  evidence  before  us,  we 
are  satisfied  that  Belfast,  in  that  judgment,  recovered  for  the  services  of  this 
plaintiff  the  above-named  sum,  together  with  the  sum  of  $7.74,  witness  fees,  of 
this  plaintiff,  attendant  upon  the  trial  in  said  action.  The  execution  which  issued 
upon  that  judgment  was  placed  in  the  hands  of  an  officer,  who  collected  the  full 
amount  of  the  judgment  and  paid  it  over  to  one  Harrison  Hayford,  with  whom 
the  city  of  Belfast  had  contracted  for  the  support  of  the  poor  in  1876,  and  each 
year  since  that  time. 

One  of  the  grounds  of  defense  in  this  action  is,  that  the  defendants  have  not 
received  the  money;  that  it  was  paid  over  to  said  Hayford  and  not  to  the  defend- 
ants, and  that,  therefore,  they  are  not  liable  to  the  plaintiff  in  this  form  of  action. 
But  by  the  terms  of  the  contract  which  was  thus  made  with  the  said  Hayford, 
Belfast  was  to  furnish  aU  medicines  and  medical  aid  to  the  paupers  without 
expense  or  cost  to  him;  and  as  a  part  of  the  consideration  named  in  the  agre^nent 
for  the  support  of  the  poor,  he  was  to  receive  **  all  sums  of  money  received  and 
collected  by  said  city  of  Belfast  from  any  other  city  or  town,  for  the  relief  or 
support  of  any  pauper."  And  while  by  the  same  contract  the  question  of  the 
necessity  for  supplies  lay  with  the  overseers  of  the  poor,  and  such  supplies  were 
to  be  furnished  by  said  Hayford  under  the  direction  of  said  overseers,  it  was  also 
therein  provided,  that  he  was  authorized  to  have  suit  brought  in  the  name  of  the 
city,  and  to  receive  pay  for  such  supplies  of  the  cities  or  towns  liable  to  the 
city  of  Belfast 

Therefore,  whether  the  money  collected  on  the  judgment  against  the  town 
of  Enox  was  received  by  the  city  directly  and  then  passed  over  to  Harrison  Hay- 
ford, or  was  received  by  him  with  the  sanction  and  approval  of  the  city,  and 
appropriated  as  a  part  of  that  consideration  to  which  he  was  entitled  by  virtue  of 
his  contract  with  the  city,  can  mak;e  no  difference.  In  either  case  it  would  inure 
to  the  benefit  of  the  defendants  as  the  actual  parties  benefited  by  the  payment 
of  their  contract  liability.  The  suit  upon  which  the  money  was  collected  was 
brought  by  the  city  of  Belfast.  It  was  authorized  to  be  brought  by  the  contract 
of  which  we  have  spoken.  The  judgment  was  collected.  The  money  was  paid, 
and  from  all  that  we  can  gather  in  the  ca^e,  appears  to  have  been  applied  in 
accordance  with  the  contract  which  the  city  had  made  with  the  party  who  was  to 
take  the  care  of  the  poor,  and  who  receivea  the  money  from  the  oflScer. 

The  ordinance  which  measures  the  duties  of  these  defendants  to  the  plaintiff, 
stipulated  that  the  plaintiff  was  to  receive,  **  when  collected,"  all  sums  (or  medi- 
cal services  rendered  by  him  for  paupers  belonging  to  other  cities  and  towns.  It 
was  the  sums  ** collected"  which  the  plaintiff  was  to  receive.  It  was  in  the 
nature  of  a  portion  of  his  salary.  The  defendants  have  collected,  ahd  received 
the  benefit  of  that  money  which  was  to  go  to  this  plaintiff.  The  payment  over  to 
the  plaintiff  was  postponed  till  collected  from  the  town  liable  under  the  statute 
to  these  defendants;  and  that  they  have  by  contract  with  a  third  person  subse- 

Suent  to  the  ordinance  aforesaid,  seen  fit  to  appropriate  it  to  other  uses,  is  no 
efense  to  this  action. 
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Nor  do  we  think  the  facts  authorize  the  defendants  in  invokinff,  as.  a  defense, 
the  want  of  plenary  proof  of  tlie  qualification  of  the  plaintiff  as  aphysician  under 
Rey.  Stat.,  chap.  13, 1 9.  The  defendants  have  collected  the  money  due  this  plain- 
tiff in  a  suit  against  another  town.  They  availed  themselves  in  that  suit  of  his  bill 
for  services  rendered.  This  action  is  not  a  suit  for  medical  services,  as  such,  but 
it  is  to  recover  the  money  which  has  been  received  by  these  defendants,  and 
which  in  equi|^*  and  good  conscience  they  ought  not  to  retain. 

The  plaintiff  should  receive  interest  on  the  amoimt  legally  due  him  only  from 
the  time  the  same  was  collected  by  the  defendants. 

Judgment  for  plaintiff  for  $38.50. 

Pbtbbs,  C.  J.,  DAifFOBTH,  YiBGiN,  LiBBBT  and  Emeby,  JJ.,  concurred. 


MiLFOBD  V,  Gbbbnbubh. 

May  4,  1886. 

TowK  Glbbk  Rboobds. 

A  record  made  hj  a  town  clerk  of  a  docwnent  which  the  law  does  not  reauire  to  be 
recorded  is  not  admissible  as  evidence  that  it  is  a  copy  of  the  original,  even  tnough  the 
town  clerk  is  deceased.* 

TaZB8_A3ATK]|XNT  of  — AdJUTANT-GkHBRAL's  RaPORTS. 

The  fact  that  a  tax  has  not  been  abated  is  no  evidence  that  it  has  been  paid. 
The  appendices  to  the  report  of  the  adjntant-general  of  the  titate,  printed  by  the  State 
printer,  are  admissible  as  copies  of  returns  made  to  that  officer. 

Davis  d  Bailey  J  for  plaintiff.     C,  P.  Stetson  and  J,  A,  Blaruihard^  for  defendant. 

Embbt,  J.  I.  The  voting  lists  of  the  town  were  shown  to  be  lost,  and  the 
plaintiffs  offered  in  their  stead  what  they  alleged  to  be  copies  of  those  lists.  These 
alleged  copies  were  found  i4)parently  recorded  from  year  to  year  upon  the  book  of 
the  town  records,  and  in  handwriting  of  the  successive  clerks  of  the  town.  Proof 
that  they  were  in  fact  copies  of  the  originals  was  essential  to  their  admission  in 
evidence.  It  was  no  part  of  the  duty  of  the  town  clerk  to  copy  such  lists  upon 
the  town  records.  Such  work  would  have  been  purely  voluntary  and  unauthor- 
ized. Hence  the  alleged  copies  were  not  admissible  as  official  copies  or  records- 
The  plaintiffs  do  not  contend  that  they  were. 

As  to  the  alleged  copy  of  the  list  for  the  year  1869,  the  plaintiffs  were  able  to 
prove  and  did  prove  it  to  be  a  copy,  by  the  testimony  of  tne  man  who  made  it, 
and  it  was  admitted  as  a  copy.  As  to  the  other  alleged  copies,  there  was  no  evi- 
dence from  any  one  who  could  say  that  he  made  them,  or  saw  them  made,  or  had 
compared  them  with  the  originals,  or  that  they  were  according  to  his  recollection 
of  the  originals.  Evidence  Uiat  the  man  who  made  the  writings  was  dead,  was  no 
proof  that  he  made  true  copies.  The  fact  that  he  was  town  clerk,  at  the  time,  and 
had  interjected  these  unauthorized  writings  into  the  town  records,  gave  them  no 
evidential  value.  The  plaintiffs  simply  found  some  writings  in  the  handwriting 
of  one  deceased,  which  they  believe  to  be  copies  of  the  papers  lost,  but  which 
they  were  unable  to  prove  to  be  copies.  Their  only  witness  was  dead.  It  was 
their  misfortune. 

The  authorities  cited  by  the  plaintiffs^  counsel  are  not  applicable.  This  is  not 
a  question  of  the  admissibility  of  a  record,  or  of  an  entry,  where  the  maker  is  dead. 
It  IS  a  question  of  the  sufficiency  of  evidence  that  a  certain  writing  was  a  copy  of 
a  lost  document.    We  think  the  evidence  was  not  sufficient. 

II.  Upon  the  issue,  whether  the  pauper  had  paid  any  tax  assessed  against  him 
for  several  years  in  the  defendant  town,  the  plaintiffs  offered  the  assessors'  books 
of  the  defendant  town,  containing  what  purported  to  be  a  list  of  the  abatements 
for  tho^e  years,  in  which  the  name  of  the  pauper  did  not  appear.  We  think  it 
was  incompetent.  The  assessors  have  nothing  to  do  with  the  collection  of  the 
taxes.  The  collector's  accounts  might  afford  evidence  upon  that  issue,  but  the 
assessors'  list  of  abatements  do  not.     Non  constat  that  every  tax  is  paid,  or  abated. 

*  A  parish  or  church  record,  the  keepinz  of  which  is  optional  and  not  by  authority,  is  not 
competent  evidence  on  the  question  of  tne  legitimacy  of  a  child.  Bradford  t.  Bradford^  51  N. 
Y.  669. 
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The  collector  often  fails  to  collect  where  there  is  no  abatement.  His  own  neglect, 
the  insafficiency  of  his  warrant,  the  poverty  of  the  person  taxed,  may  be  the 
cause  of  non-collection. 

m.  The  pauper  was  a  private  in  a  Maine  regiment  during  the  war  of  the  Rebel- 
lion. The  captain  of  his  company  made  in  each  of  the  years  of  1861  and  1862,  an 
official  return  to  the  State  adjutant-general  of  the  memoers  of  bis  company,  with 
dates,  places  of  residence  and  enlistment,  etc.  That  these  returns,  or  duly 
proved  copies  of  them,  mi^ht  be  evidence  of  any  fact  properly  stated  therein, 
the  plaintiffs  do  not  now  dispute,  but  they  contend  that  what  were  offered  as 
copies,  were  not  admissible  as  such  without  further  proof.  The  offered  papers 
were  the  printed  reports  of  the  adjutant-general  for  those  years,  with  the  usual 
accompanying  appendices,  in  which  appear  what  purport  to  be  copies  of  aU  such 
returns  from  all  the  Maine  regiments.  The  reports,  with  the  appendices,  were 
made  to  the  governor,  and,  we  may  assume,  were  by  him  laid  before  the  le^la- 
ture.  The  printed  books  purport  to  be  printed  by  the  State  printer  under  legis- 
lative authority.  The  real  value  of  the  reports  was  in  the  appendices,  all  else  was 
merely  general  statement  and  comment.  The  actual  and  desired  facts  and  data, 
to  promulgate  which  the  reports  were  made  and  printed,  were  in  the  annexed 
papers.     These  were  in  effect  a  part  of  the  reports. 

Being  printed  by  the  official  printer,  under  official  supervision,  they  are  pre- 
sumably compared  and  correct  copies  of  the  originals.  They  have  become  prima 
fade  copies,  and  we  think  are  within  the  principle  admitting  printed  public  docu- 
ments in  evidence  as  copies  of  the  original  documents.  King  v.  Bi}U,  6  Term  R 
486;  Raddiff  v.  UniUd  Insurance  Co.,  7  Johns.  88;  Bryan  v.  Forsyth,  19  How. 
838;  Watlcim  v.  Holman^  16  Pet.  68;   Whiton  v.  Albany  Ins,  Co,,  109  Mass.  80. 

The  legislature  has  not  suspended  the  use  of  these  printed  copies  of  the  records 
and  files  in  the  adjutant-general^s  office  as  evidence.  Section  113  of  chapter  82, 
Rev.  Stat.,  referred  to  by  the  plaintiff's  counsel,  does  not  specify  any  mode  of  mak- 
ing or  proving  copies  of  such  papers.  It  does  not  require  that  all  copies  used  in 
evidence  shall  be  certified  by  the  adjutant-general.  It  only  provides  that  certaia 
particular  facts  may  be  certified  by  the  adjutant-^neral  as  found  upon  the  records, 
without  the  whole  record  being  copied.  There  is  no  prohibition  against  using  t 
full  copy,  if  a  party  desires  it. 

Exceptions  overruled. 

Pbtkbs,  0.  J.,  Dakfobth,  YiBGm,  Fosteb  and  Haskbll,  JJ.,  concurred. 


Stevens  «.  Stbvbub. 

Hay  6,  1885. 

Dbbd — MoaTGAOi  <»  Lbvt. 

March  8, 1875,  S.  conveyed  to  Z.  a  small  lot  of  land  cot  oat  of  a  larger  parcel  then  owned 
by  S.  September  2,  1875,  he  conveyed  to  Z.  the  whole  parcel  by  metes  and  bonnds  that 
embraced  and  incladed  the  small  lot  first  conveyed,  and  on  the  same  day  Z.  mortgaged  to 
S.  the  same  premises  by  same  metes  and  boands,  and  on  April  88,  1878,  Z.  conveyed  to  S. 
the  same  premises  which  B.  conveyed  to  him  September  2,  1875.  July  80, 1879,  a  creditor 
of  Z.  attached  and,  by  due  proceedings,  subsequently  levied  upon  the  small  lot  first  con- 
veyed by  S.  to  Z.  as  the  property  or  Z.  Hdd,  that  the  crejclitor  acquired  no  title  by 
the  attachment  and  levy  whicti  could  be  enforced  in  law. 

Action  of  trespass  to  try  title.     The  opinion  states  the  facts. 

A,  L,  Simpson,  for  plaintiff.     Barker,  Vose  &  Barker,  for  defendant. 

Per  Curiam.  This  is  an  action  of  trespass,  involvinc^  the  title  to  a  small  lot  of 
land  included  in  and  a  part  of  the  former  homestead  of  the  late  Sumner  Btevens, 
under  whom,  through  mesne  conveyances,  both  parties  claim.  The  case  shows 
that  March  3,  1875,  the  title  to  the  homestead,  including  this  lot,  was  in  Sumner, 
and  on  that  day  he  conveyed  the  lot  to  Zypha  S.  Stephens. 

This  deed  was  not  recorded  until  December  29,  1888.  July  30,  1879,  the  town 
of  Dixmont,  in  an  action  against  Zypha,  attached  this  lot,  subsequently  obtained 
judgment,  levied  upon  and  conveyed  it  to  the  plaintiff.     It  is  conceded  that  what- 
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ever  title  Zypha  had  at  the  date  of  this  attachment  the  plaintiff  obtained  by  the 
subsequent  proceedings.  On  the  second  day  of  September,  1875,  Sumner  gave  to 
Zypha  another  deed  conyeying  the  whole  of  the  homestead  by  metes  and  bounds, 
thus  including  the  lot  in  question  without  excepting  or  in  any  way  alluding  to 
it.  This  was  a  deed  of  warranty.  On  the  same  day  Zypha,  by  a  mortgage  deed 
of  warranty,  reconveyed  the  same  premises  with  the  same  description  by  metes 
and  bounds,  leaving  out  that  part  of  the  description  which  calls  the  land  con- 
veyed the  homestead  of  Sumner.  Both  these  deeds  were  recorded,  the  first  Sep- 
tember 11,  1876,  the  mortgage  November  18,  following.  Hebce,  whatever  may 
be  the  effect  upon  the  lot  in  question,  of  the  deed  of  Sumner  to  Zypha,  beyond 
all  controversy  the  mortgage  mcluded  and  conveyed  it  to  Sumner. 

On  ^the  28a  day  of  April,  1878,  Zypha,  by  a  deed  of  warranty,  not  having 
redeemed  or  in  any  way  jprocured  a  discharge  of  his  mortgage,  again  conveys  to 
Sumner  the  same  premises  Sumner  had  conveyed  to  him  September  2,  1875. 
This  deed  was  recorded  April  25, 1875.  Thus  before  the  attachment  by  the  town 
of  Dixmont,  the  title  to  the  homestead,  including  the  lot  in  question,  had  again 
vested  in  Sumner  Stevens  both  by  deed  and  upon  the  record.  This  title  he  con- 
veyed to  the  defendant  May  1,  1878,  who,  on  the  same  day,  conveyed  a  life  estate 
to  Sumner  and  his  wife,  Mary  A.  Stevens.  Before  the  commencement  of  this 
action  Sumner  died  leaving  the  life  estate  in  his  widow,  under  whom  the  defend- 
ant justifies,  and  the  reversion  in  the  defendant.  It  may  be  that  the  parties 
intended  to  keep  the  lot  in  question  separate  from  the  homestead.  But  if  so, 
they  not  only  failed  to  express  that  intention  in  their  deed,  but  did  express  the 
contrary,  and  the  remedy,  if  any,  is  in  equity  alone. 

Whether  there  is  any  estoppel  as  against  the  defendant  is  not  now  material. 
Mary  A.  Stevens  is  the  owner  of  the  freehold,  and  there  is  no  evidence  of  an 
estoppel  as  against  her. 

It  is  not  now  necessary  to  settle  the  question  of  title  to  the  house  as  separate 
from  the  land  or  as  personal  property.  There  is  no  evidence  in  the  case  sufficient 
to  show  such  an  interference  with  tiLe  house,  or  goods  in  it,  as  would  sustain  an 
action  of  trespass. 

Judgment  for  the  defendant. 


LvwiBTON  Steam  Mill  CoMPAifrr  v,  Kichabdson  Lake  Dah  Company. 

Hay  19, 1885. 

Watbr  and  Watbr-coubsb  —  Floatablb  Strbamh  —  Driving  Loob — Corporations. 

A  corporation  was  chartered  by  the  legiftleture,  and  authorized  to  make  such  improve- 
ment in  the  upper  waters  of  Androscoggin  river,  as  would  **  facilitate  and  render  more 
conrenient  the  drifting,  or  driving  of  the  logs,  masts,  8|>ar8  and  other  timber,  by  remov- 
ing obstructions,  building  dams,  win^  dams,  ^ates,  piers,  booms  and  so  forth,"  and 
further  authorized  to  demand  and  receive  a  specified  toll  upon  every  log  that  should  pass 
its  dam  at  the  outlet  of  Big  lake.  Bdd  (in  an  action  by  a  log-owner,  who  had  paid  the 
toll,  for  damages  for  so  unreasonably  managing  their  dams  as  to  deprive  the  plaintiff  of 
the  advantages  for  which  he  had  paid),  that  "the  wants,  desires  or  demands  of  a  particular 
shareholder  in  the  defendant  corporation  could  not  abridge  or  modify  the  duties  and 
obligations  of  the  defendant ;  that  it  was  not  material  who  was  the  owner  of  the  lands 
upon  which  the  dams  were  built. 

Strout  d  Holmes  and  Savage  db  Oakes^  for  plaintiff.  Josiah  G.  Abbott  and  Frye^ 
Cotton  iSb  Whitey  for  defendant. 

Haskbll,  J.  Prior  to  the  date  of  the  defendant's  charter,  the  Androscoggin 
river  and  the  chain  of  lakes  and  their  connecting  streams,  from  which  that  river 
takes  its  rise,  were  navigable  by  the  usual  methods  of  lumbering  and  had  been 
so  used  for  many  years.  The  distance  by  these  waters  from  Big  Lake  to  the 
Topsham  boom  is  more  than  one  hundred  and  seventy  miles,  and  tho  usual  time 
required  to  accomplish  a  drive  their  entire  length  was  four  years. 

To  facilitate  the  lumber  navigation  of  these  waters,  the  legislature  chartered 
the  defendant  company  by  special  act  approved  March  22,  1868.  It  was  author- 
ized to  make  such  improvement  in  them  as  would  ^'  facilitate  and  render  more 
convenient  the  drifting  or  driving  of  the  logs,  masts,  spars  and  other  timber,  by 
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removing  obstructions,  building  dams,  vring  dams,  gatos,  piers,  booms  and  so 
forth,^^  and  to  take  and  hold  real  and  personal  estate  for  the  purpose,  to  an  amount 
not  exceeding  $10,000.  It  was  authorized  to  demand  and  receive  a  specified  toll 
upon  every  log  that  should  pass  its  dam  at  the  outlet  of  Big  lake,  and  an 
additional  toU  for  passing  the  dam  at  the  outlet  of  Richardson  lake.  The  pur- 
pose of  these  dams  is  to  store  water  for  aid  in  the  driving  of  shallow  and  rocky 
places  below  them.  They  make  it  possible  to  deliver  a  boom  of  logs  from  Big 
lake  into  the  Topsham  boom  in  one  season,  that  ordinarily,  without  them,  it 
would  require  four  seasons  to  accomplish. 

The  object,  scope  and  purpose  of  this  corporation  is  to  facilil^te  navigation 
for  the  benefit  of  lumbermen,  from  whom  it  may  demand  and  receive  its  tolls. 
Its  functions  are  to  benefit  the  lumbering  industry  from  whence  it^  revenues  are 
to  come.  It  can  exact  tolls,  and  in  return  is  boimd  by  law  to  grant  and  render 
in  a  reasonal)le  manner  to  the  industry  burdened  by  them,  all  the  facilities  that 
it  has  acquired  and  controls,  in  derogation  of  the  common  right  bv  authority  of 
its  charter.  Of  course  it  cannot  be  required  to  discharge  so  great  a  nood  of  water, 
as  to  endanger  other  interests  lawfully  existing  below  its  dams  on  the  Androscog- 
gin waters.  Nor  can  it  withhold  water  to  mminish  the  natural  flow,  that  eadi 
riparian  owner  has  a  lawful  right  to  enjoy. 

The  plaintiff  drove  these  waters  in  the  years  1879,  1880  and  1882,  and  paid  to 
the  defendant  tolls  amounting  to  $2,626.82.  The  plaintiff  claims  that  the  defend- 
ant, by  virtue  of  its  charter,  was  required  to  give  such  facilities  for  the  driving 
of  lumber  during  those  years,  as  its  resources  afforded.  The  defendant,  on  the 
other  hand,  contends,  that  other  interests  than  those  of  lumbermen  were  to  be 
considered  in  determining  what  were  the  reasonable  facilities  that  it  was  required 
by  law  to  afford  the  plaintiff.  It  claims  that  the  mills  at  Lewiston  were  interested 
in  retaining  a  store  of  water  in  the  lakes  by  means  of  its  dams,  and  that  such 
interests  ought  to  be  considered  in  fixing  the  amount  of  water  that  the  plaintiff 
could  lawfully  demand ;  and  in  order  that  such  consideration  mi&^ht  be  weighed 
and  considered  by  the  jury,  it  offered  in  evidence  proof,  that  another  corporation, 
organized  for  the  benefit  of  the  mill-owners  at  Lewiston,  by  authority  of  law  had 
acquired  and  owned  all  the  stock  of  the  defendant  company,  and  the  land  upon 
which  its  dams  at  the  outlets  of  Big  and  Richardson  lakes,  respectively,  are  built 
To  the  exclusion  of  this  evidence  the  defendant  has  exception. 

No  authority  has  teen  cited  at  the  bar  showing  the  admissibility  of  the  evidence 
excluded.  Under  its  charter  the  defendant  corporation  is  authorized  and  required 
by  law,  in  consideration  for  the  receiving  of  tolls,  to  confer  increased  facilities  in 
the  enjoyment  of  a  common  right.  To  this  purpose  and  end  its  functions  go. 
So  long  as  it  gathers  from  the  public  a  toll  for  the  navigation  of  a  public  stream, 
just  so  long  must  it  contribute  an  equivalent  to  those  burdened  with  the  tolL 
They  have  a  right  to  demand  and  receive  from  the  defendant  the  full  advantage 
of  whatever  it  can  reasonably  give  them  from  the  resources,  that  it  has  been 
allowed  by  law  to  accumulate  and  retain.  The  wants,  desires  or  demands  of  a 
particular  shareholder  in  a  corporation,  charged  by  law  with  duties  and  obliga- 
tions to  the  public,  cannot  abridge  or  modify  such  duties  or  obligations.  They 
are  fixed  by  law,  and  the  corporation,  so  long  as  it  assumes  to  perform  the  func- 
tions authorized  by  its  charter,  must  respond,  regardless  of  the  private  interest  of 
any  one,  or  all  of  its  shareholders.  Suppose  a  large  manufacturer  should  acquire 
the  major  part  of  the  stock  of  a  railway  company,  would  it  bc/Competent  for  the 
coDipany  in  a  suit  against  it  for  the  denial  of  proper  transportation  facilities,  to 
show  in  defense  that  the  manufacturer  was  an  owner  of  the  controlling  portion 
of  its  stock,  and  thereby  had  a  right  in  furtherance  of  his  own  purposes  to  deny 
such  reasonable  facilities  for  transportation  as  the  law  requires  ?  Would  the  fact 
that  he  was  a  shareholder,  either  increase  or  diminisli  the  liability  of  the  corpora- 
tion to  the  public  ?  If  not,  then  the  fact  would  bo  wholly  immaterial.  The  law 
gives  to  each  shareholder  an  equal  right  with  others  to  the  uses  and  benefits  the 
railway  can  afford,  regardless  of  his  interest  in  the  stock  of  the  company,  and  that 
fact  could  have  no  bearing  upon  the  liability  of  the  corporation  to  others.  So  in. 
the  case  at  bar,  it  is  of  no  consequence,  who  are  the  shareholders  in  the  defend- 
ant company.    Whatever  liability  the  law  casts  upon  it  toward  the  public  can 
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neitjier  be  increased  nor  diminished  at  the  will  or  by  the  devise  of  any  share- 
holder. Its  functions  are  to  facilitate  the  lumber  n aviation  of  the  Androscoggin 
waters,  and  as  an  equivalent  for  the  collecting  of  toUs,  it  must  yield  its  whole 
resources  to  that  end  and  purpose. 

Xor  is  it  material  who  are  the  owners  of  the  lands  upon  which  the  dams  are 
built,  so  long  as  the  defendant  company  maintains  them  for  the  purposes  expressed 
in  its  charter.  If,  in  order  to  acquire  the  right  to  maintain  the  dams,  the  defend^ 
ant  became  under  obligations  modifying  its  full  and  complete  control  and  use 
of  the  water  for  the  purposes  expressed  in  its  charter,  such  obligation  might  have 
to  be  regarded,  because  its  tenure  would  be  subject  to  such  limited  use.  No  evi- 
dence of  this  sort  has  been  excluded.  The  defendant  simply  offered,  in  this 
behalf,  to  show  that  another  was  the  owner  of  the  land  upon  which  its  dams  are 
built.  That  naked  fact  has  no  bearing  upon  the  issue  decided  by  the  iury.  The 
evidence  excluded,  does  not  tend  to  prove  any  material  fact  in  defense  of  the  plain- 
tifTs  case. 

That  the  Union  "Water  Power  Company  was  authorized  by  the  legislature  to 
acquire  and  hold  the  stock  of  the  defendant  company  does  not,  in  any  degree, 
modify  or  change  the  functions  of  the  corporation.  Its  duties  and  obligations 
continue  the  same  that  its  charter  under  the  law  originally  imposed;  and  so  long 
as  it  continues  to  exercise  corporate  functions  under  its  charter,  it  must  do  so  in 
accordance  with  its  terms,  burdened  with  those  duties  and  obligations  which  the 
law  imposes.  True  it  is,  that  the  mill-owners  below,  as  riparian  proprietors,  may 
require  of  the  defendant  the  natural  flow  of  the  waters  of  the  stream  as  they  may 
need  them,  but  the  defendant  owes  them  no  duty  to  retain  and  store  waters  up 
for  their  use  in  times  of  drought. 

A  careful  consideration  of  the  evidence  fails  to  show  that  the  jury  has  erred  in 
its  verdict.  The  defendant  manifestly  had  means  to  afford  the  plaintiff  greater 
facilities  in  the  driving  of  its  logs  during  the  years  1879,  1880  and  1883,  than  it 
accorded  to  it.  It  had  a  right  to  demand  from  the  defendant  more  water  than 
it  received  during  each  of  those  years.  The  denial  to  it  of  this  use  was  an  injury 
for  which  the  law  gives  damages.  A  careful,  lengthy  trial,  with  plenary  instruc- 
tions and  rulings  in  matters  of  law,  to  which  no  exceptions,  otner  than  those 
noticed  in  this  opinion,  were  taken,  resulted  in  a  verdict  for  the  plaintiff.  It  is 
hard  to  say  whether  the  measure  of  damages,  fixed  by  the  jury,  is  precisely  com- 
mensiu-ate  with  the  plaintiff ^s  injury,  but  it  does  not  appear  from  the  evidence 
that  the  jury  were  misled,  or  influenced  by  any  improper  motive  or  consideration 
in  reaching  their  verdict;  nor  is  it  clear  that  a  new  trial  would  end  in  a  more 
satisfactory  result. 

Motion  and  exceptions  overruled. 

Pbtbbs,  0.  J.,  WALTON,  YiROiN,  LiBBEY  and  Ehbrt,  JJ.,  concurred. 


Place  v.  Braun. 

May  29,  1885. 

Plkadinq  —  Dbmurreb  —  Ambndmknt.  ' 

The  statute  abolbhing  the  distinction  between  actions  of  trespass  and  trespass  on  the 

case  relates  to  distinctions  of  form,  and  a  special  demurrer  in  such  case,  relating  merely 

to  form,  is  not  available  to  the  defendant. 
The  court  may,  in  its  discretion,  allow  an  amendment  after  a  demurrer  has  been  filed 

and  acted  upon. 

Trespass  qtiare  clausum.     The  opinion  states  the  point. 

8,  C.  Whitmare,  for  plaintiff.     L,  M.  Staples,  for  defendant 

Foster,  J.  The  declaration  in  this  case  was  for  an  alleged  breaking  and  enter- 
ing the  plaintiff's  close ;  the  action  may  be  properly  termed  one  of  trespass  quare 
daumm  /regit. 

As  first  drawn,  the  writ  commanded  the  defendant  to  answer  unto  the  plaintiff 
in  a  *'plea  of  the  case."  The  defendant  believing  the  plaintiff  had  misconceived 
his  form  of  action,  and  that  the  command  should  have  been  to  answer  in  a  plea 
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of  trespass  quare  datisum,  filed  a  special  demurrer  to  the  plaintifTs  writ.  The 
court  overruled  the  demurrer,  and,  we  think,  properly. 

It  will  be  noticed  that  the  declaration  in  itself  was  correct,  and  alleged  a  break- 
ing and  entering  the  plaintifTs  close.  The  demurrer  related  not  to  any  matter  of 
substance,  but  merely  to  form ;  and  this  is  not  available  to  the  defendant  on  spe- 
cial demurrer.  The  statute  has  abolished  the  distinction  between  actions  of  tres- 
pass and  trespass  on  the  case.  This  relates  to  the  distinction  in  form  only.  In 
cases  where  the  distinction  is  really  of  substance,  the  provision  of  statutes  is  in- 
applicable.    Sawyer  v.  Ooodwin,^  Me.  419;  KeUy  v.  Bragg,  76  id.  207. 

Nor  was  there  error  in  allowing  the  amendment  after  the  demurrer  was  dis- 
posed of.  If  the  amendment  was  regarded  as  proper,  it  was  allowable  under  Rev. 
Stat.,  chap.  82,  §  10,  in  the  discretion  of  the  presiaing  judge;  and  on  such  terms 
as  he  saw  fit  to  impose,  or  without  any,  as  justice  might  require.  Kelly  v.  Bragg, 
supray  which  is  decisive  of  this  case.  To  the  exercise  of  this  judicial  discretion 
exceptions  do  not  lie.  Bolster  v.  China^  67  Me.  551 ;  Cameron  v.  Tyler,  71  id.  28; 
Solon  V.  Perry,  54  id.  498. 

By  this  amendment  no  new  cause  of  action  was  introduced,  as  was  the  case  in 
Farmer  v.  Portland,  63  Me.  46,  cited  by  the  counsel  for  the  defendant.  It  was  an 
amendment  in  matter  of  form  only,  and  clearly  such  as  was  contemplated  by  the 
statute  relating  to  amendments  *'  when  the  person  and  case  can  be  nghtly  under- 
stood."   Harvey  v.  Cutts,  61  Me.  607. 

Exceptions  overruled. 

Petbbs,  C.  J.,  Walton,  Danfobth,  Libbet  and  Eicbbt,  JJ.,  concurred. 


Wabhbubn  9.  Allen. 

June  1, 1885. 

Pbaotiob  —  As  TO  Nonsuit. 

A  plaintiff,  at  any  time  before  opeoiDg  his  case,  may  become  nonsmt  as  a  matter  of 
right.  After  the  case  is  opened,  and  before  verdict,  it  is  within  the  discretion  of  the  court 
to  grant  leave  to  become  nonsuit.    After  verdict  there  can  be  no  nonsuit 

G.  C.  Voae  and  G.  W.  Heselton,  for  plaintiff.  Baker ,  Baker  d  Comieh,  for 
defendant. 

Foster,  J.  This  action  was  tried  before  the  presiding  justice  without  the  inter- 
vention of  a  jury.  The  parties  upon  both  sides  had  introduced  their  evidence, 
and  Ht  this  stage  of  the  trial  the  plaintiff  claimed  to  become  nonsuit,  to  whidi 
the  defendant  objected.  Thereupon  the  court  ruled,  as  a  matter  of  law,  that  the 
plaintiff  could  not  become' nonsuit  againt  the  defendant's  objection. 

Before  proceeding  to  consider  the  authorities  that  bear  upon  this  question,  it 
may  be  remarked  that  nonsuits  may  be  classed  under  two  divisions :  (1)  Involun- 
tary, as  when  ordered  by  the  court  against  the  plaintiff's  objection ;  (2)  voluntary, 
when  allowed  by  the  court  on  the  plaintiff's  own  motion.  Into  the  one  or  the 
other  of  the  two  classes  the  decided  cases  fall.  The  case  under  consideration 
comes  within  the  last,  and  brings  us  to  consider  the  rule  of  practice  applicable  in 
such  cases.  * 

The  English  practice  differs  somewhat  from  that  of  our  own  courts.  At  com- 
mon law,  as  early  practiced  in  the  Enfflish  courts,  upon  every  continuance  or  day 
given  over  before  judgment,  the  plaintiff  was  demandable,  and  upon  his  non- 
appearance might  have  been  nonsuit.  Bacon  Abr.,  Nonsuit,  D. ;  Co.  Litt.  139 
b.  And  no  verdict  could  be  returned  and  given,  unless  in  his  presence  or  that  of 
his  counsel,  but  the  plaintiff  was  said  to  be  nonsuit.  Therefore  it  was  usual  for 
a  plaintiff,  when  he  or  his  counsel  perceived  that  he  had  not  given  evidence  suf- 
ficient to  maintain  his  issue,  to  withdraw  himself  and  be  voluntarily  nonsuited. 
8  Bl.  Com.  376;  Murphy  v.  Bolan,  5  B.  &  C.  178;  11  Eng.  Com.  Law,  195. 
And  whenever  the  plamtiff  ought  to  appear  in  court,  he  was  at  liberty  to  with- 
draw. Co.  Litt.  138  b,  189  a;  Bolnmon  v.  Lawrence,  7  Ezch.  125.  The  plaintiff 
had  a  right  to  be  nonsuited  at  any  stage  of  the  proceedings  he  might  prefer,  and 
thereby  preserve  to  himself  the  power  of  bringing  a  fresh  action  for  the  same 
subject-matter;  and  this  right  continued  till  the  last  moment  of  the  trial,  even 
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till  after  verdict  rendered,  or  where  the  case  was  tried  by  the  court  without  the 
intervention  of  a  jur^^  until  the  judge  had  pronounced  his  judgment.  Outwater 
V.  Hudson,  7  Exch.  880.  Consequently,  if  he  was  not  satisfied  with  the  damages 
(riven  by  the  jury,  he  might  become  nonsuit.  Bacon  Abr.,  Nonsuit,  D. ;  Keat  v. 
Barker,  6  Modem,  208. 

But  by  statute  2  Henry  IV,  chap.  7,  A.  D.  1400.  it  was  ordained  and  estab- 
lished that,  if  the  verdict  passed  against  the  plaintiff,  he  should  not  be  nonsuited, 
which  before  that  time  was  otherwise  at  common  law. 

Notwithstanding  the  statute,  which  was  an  amendment  of  the  common  law,  it 
was  held  that  the  plaintiff  might  be  nonsuited  after  the  finding  of  a  special  ver- 
dict, and  the  reason  of  this  would  seem  to  be  that  a  special  verdict  is  in  the 
nature  of  a  statement  of  facts ;  and  also,  after  a  demurrer  and  argument  thereon, 
and  a  rule  for  judgment  for  defendant,  though  it  could  not  be  done  at  the  same 
term.  Bacon  Abr.,  Nonsuit,  D.;  AJderly  v.  Alderly,  Cro.  Jac.  85.  And  this  stat- 
ute was  afterward  construed  as  applying  only  to  cases  wjiere  the  jury  had  passed 
upon  the  whole  matter.  Earl  of  Oiford  v.  WaUrhmw^  Cro.  Car.  575 ;  Com.  Dig., 
Pleader,  W.  6.  Except  in  the  cases  above  stated,  the  plaintiff  could  idways  be- 
come nonsuit  upon  any  continuance. 

In  1740  the  English  practice  was  further  regulated  by  statute  of  14  Geo.  n, 
chap.  17,  which  proviaes  **  that  where  issue  is,  or  shallbe,  joined  in  any  action 
or  suit  at  law  in  any  of  his  majesty's  courts  of  record,  and  the  plaintiff  or  plaintiffs, 
in  any  such  action  or  suit,  hath  or  have  neglected,  or  shall  neglect,  to  bring  such 
issue  on  to  be  tried  according  to  the  course  and  practice  of  the  said  courts  re- 
spectively, it  shall  and  may  be  lawful  for  the  judge  or  judges  of  the  said  courts, 
respectively,  at  any  time  after  such  neglect,  upon  motion  made  in  open  court 
(due  notice  thereof  having  first  been  given),  to  give  the  like  judgment  tor  the  de- 
fendant or  defendants  in  every  such  action  or  suit,  as  in  the  case  of  nonsuit. '^ 

It  would  seem  that  the  practice  in  England  under  the  common  law,  as  well  as 
since  the  more  modem  statutes,  has  been  perhaps,  more  liberal  in  favor  of 
allowing  nonsuits  to  plaintiffs  as  matter  of  right  than  is  prescribed  in  this  country. 
According  to  the  practice  there,  as  appears  by  the  decisions  of  their  courts,  a 
plaintiff  could  not  be  nonsuited  on  the  trial  against  his  assent,  but  might  insist  as 
matter  of  right  on  the  cause  going  to  the  jury,  and  thus  take  his  chance  of  a  ver- 
dict.    Dewar  v.  Purday,  4  Ad.  &  El.  688. 

In  New  York  there  are  but  two  cases,  and  those  amon^  the  early  decisions  of 
that  State,  so  far  as  we  have  been  able  to  find,  that  inchne  toward  the  English 
practice.  In  one,  where  a  verdict  was  received  without  the  assent  of  the  plaintiff, 
the  court  set  it  aside,  remarking  that  it  was  the  right  of  a  plaintiff  to  submit  to 
a  nonsuit.  People  v.  Mayor^s  Uourt  of  Albany,  1  Wend.  86.  In  the  other  it 
it  was  held  that  a  plaintiff  has  the  right  to  submit  to  a  nonsuit  on  the  coming  in 
of  a  jury,  although  they  are  prepared  to  render  a  balance  in  favor  of  the  defend- 
ant, in  an  action  of  cuaumpntj  and  where  a  notice  of  set-off  had  been  given. 
Woo9ter  V.  Burr,  2  Wend.  295. 

Whatever  may  be  the  practice  elsewhere,  the  courts  of  Massachusetts  and  New 
Hampshire  have  never  adopted  the  early  English  practice,  but,  on  the  contrary, 
have  declared  that  after  a  cause  has  been  opened  to  the  jury,  the  plaintiff  cannot 
become  nonsuit,  as  a  matter  of  legal  right,  but  the  court  might  allow  it  at  that 
stage  of  the  case  in  its  discretion. 

In  HaskeU  v.  Whitney^  12  Mass.  47,  Jackbon,  J.,  in  pronouncing  the  opinion  of 
the  court,  says:  "  The  plaintiff  or  demandant  may,  in  various  modes,  become  non- 
suit, or  discontinue  his  suit,  at  his  pleasure.  At  the  beginning  of  every  term,  at 
which  he  is  demandable,  he  may  neglect  or  refuse  to  appear.  If  the  pleadings 
are  not  closed,  he  may  refuse  to  reply,  or  to  join  an  issue  tendered ;  or,  after  issue 
joined,  he  may  decline  to  open  his  case  to  the  jury.  The  court  also  may,  upon 
sufficient  cause  shown,  allow  him  to  discontinue,  even  when  it  cannot  be  claimed 
as  a  right;  as  after  the  cause  is  opened  and  the  evidence  submitted  to  the  jury.*' 

Also  in  Locke  v.  Wood^  16  Mass.  817,  the  court  were  of  the  opinion  **that 
there  was  no  such  right;  and  that  after  a  cause  is  opened  to  the  jury,  and  begun 
to  be  proceeded  in  before  them,  the  parties  are  entitled  to  a  verdict,  imless  the 
court  should,  in  its  discretion,  allow  a  nonsuit  or  discontinuance.'' 
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These  cases,  decided  in  the  early  history  of  the  jurisprudence  of  this  country, 
and  which  are  cited  as  leading  decisions  upon  this  subject  by  the  courts  of  sev- 
eral States,  were  first  referred  to  by  the  court  in  Means  v.  WeGs,  12  Mete  361, 
decided  more  than  thirty  years  later,  and  in  which  the  principle  decided  by  them, 
defining  the  distinction  between  the  plaintiff's  right  and  tne  discretion  of  the 
court,  is  there  clearly  rec^ognized  and  affirmed. 

And  in  another  case  the  court  says:  "A  party  may  become  nonsuit  before 
going  to  a  jury."     City  of  Lowell  v.  Merrimack  Mfg,  Go,  11  Gray,  882. 

A^in  in  Shaw  ▼.  Boland,  15  Gray,  672,  Mbtoalf,  J.,  in  beginning  the  opinion 
of  the  court,  says :  *'  These  exceptions  must  be  overruled  on  the  authority  of 
Locke  V.  Woody  16  Mass.  817.  In  that  case  it  was  decided  that  after  a  cause  is 
opened  to  the  jury,  and  is  begun  to  be  proceeded  in  before  them,  the  plaintiff 
has  not  a  right,  of  his  mere  pleasure,  to  discontinue  his  suit,  or  to  become  non- 
suit. Mr.  Justice  Jackbok  had  previously  expressed  an  opinion  to  the  like  effect 
in  Haskell  v.  Whitney^  12  Mass.  48.  Such,  therefore,  is  now  the  law  of  this 
Commonwealth,  whatever  it  may  be  elsewhere,  or  may  have  been  here  under  the 
colonial  ordinance  of  1641,  which  is  found  in  Anc.  Char.  46.  And  this  law  seems 
to  us  to  be  eminently  just.  As  a  nonsuit  is  no  bar  to  another  suit  for  the  same 
cause  of  action,  a  plaintiff  might  harass  a  defendant  by  unlimited  litigation,  if 
the  court  had  no  authority,  in  any  case,  to  prevent  a  nonsuit." 

In  still  another  later  case  in  the  same  court  Chief  Justice  Gray  aflbms  the 
doctrine  that  a  plaintiff  has  the  right  to  become  nonsuit  at  any  time  before 
trial,  but  after  the  trial  has  begun,  he  cannot  become  nonsuit,  except  by  the  leave 
and  at  the  discretion  of  the  court.  Inhdb.  of  Truro  y,  Atkins^  122  MasSw  418; 
Burbank  v.  Woodward,  124  id.  858. 

New  Hampshire  has  followed  the  decisions  of  Massachusetts  notwithstanding 
the  court  there,  in  the  earliest  decision  on  this  question,  fully  recognized  wh^ 
had  been  the  practice  under  the  Common  law  in  the  English  courts.  Chief  Jus- 
tice Parker,  m  delivering  the  opinion  of  the  court,  states  the  rule  of  law  as  fol- 
lows: **  At  any  time  before  the  Plaintiff  opens  his  case  to  the  jury,  he  may  become 
nonsuit,  as  a  matter  of  right.  The  entry  of  his  action  does  not  oblige  him  to 
proceed  with  it.  Even  if  issue  be  joined,  this  does  not  entitle  the  defendant  to 
a  verdict,  if  he  elect  to  abandon  his  action.     HdskeU  v.  Whitney,  12  Mass.  47. 

**  After  the  plaintiff  has  proceeded  to  open  his  case  to  the  jury,  he  can  no  longer 
become  nonsuit,  as  a  matter  of  right.  The  court  may  require  that  the  case  shall 
proceed  ;  and,  if  the  plaintiff  do  not  put  in  his  evidence,  may  direct  the  jury  to 
return  a  verdict  against  him.  But  the  court,  in  the  exercise  of  its  discretion,  may 
permit  him  to  become  nonsuit  at  any  time  before  the  return  of  a  verdict;  and 
ordinarily  does  so,  if  it  appear  that  no  injustice  will  thereby  be  done  to  ihe 
adverse  party.  Locke  v.  Wood,  16  Mass.  817;  Howe*s  Practice,  268."  Judge  (f 
Probate  v.  Abbott,  13  N.  H.  21.  And  the  court  further  remark  that  a  party  ought 
not  to  be  permitted  to  Ue  by,  take  the  chance  of  success,  and  then  deprive  the 
other  party  of  the  benefit  of  his  verdict  by  a  nonsuit. 

The  same  court  in  a  more  recent  opinion  adheres  to  the  mle  established 
in  the  last  case,  and  states  that  'Mt  may  now  be  assumed  to  be  the  general 
practice  in  the  courts  of  law  in  this  country,  that  a  plaintiff  may  at  his  own  pleas- 
ure, or  by  right,  either  discontinue  his  suit,  or  become  nonsuit,  at  any  time  before 
his  cause  is  opened  to  the  jury."  WrigU  v.  Bartlett,  45  N.  H.  290;  Judge  of  Pro- 
bate V.  Abbott,  18  id.  22;  Pollard  v.  Moore,  51  id.  191;  Fhdford  v.  Converse,  54  id. 
544;  Parker  v.  Bums,  57  id.  602;  Farrv.  Gate,  58  id.  867;  West  v.  Furbish,  5 
Rep.  285. 

In  our  own  State  the  question  has  never  been  directly  before  the  court,  but  it 
would  seem  that  the  doctrine  enunciated  by  the  decisions  of  Massachusetts,  before 
our  separation,  and  by  those  of  New  Hampshire,  has  been  admitted  and  recog- 
nized in  several  cases. 

Tho  first  of  these  was  Prop,  of  Kennebec  Purchase  ▼.  Ikms^  2  Me.  856,  where 
Chief  Justice  Mbllbn,  in  speaking  of  the  demandants^  rights,  m  a  writ  of  entry, 
to  accept  the  offer  of  the  tenants,  says:  "  They  certainly  are  not  bound  to  proceed 
any  further  in  a  cause  of  judicial  investigation;  they  have  a  right  to  become  non- 
suit at  any  time  before  the  cause  be  opened  to  the  jury  or  the  trial  commenced. 
Locker.  Wood,  16  Mass.  817." 
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So  in  the  case  of  Theobald  y.  Colby ^  85  Me.  180.  In  that  case,  before  the  plain- 
tiff had  offered  any  testimony,  the  defendant  moyed  in  writing  for  leaye  to  with- 
draw his  account  in  set-off,  which  was  objected  to  by  the  plaintiff,  the  motion 
refused  and  the  full  court  sustained  exceptions,  saying:  **  The  right  of  a  defend- 
ant in  such  a  case  is  sfmilar  to  a  plaintiffs  right  to  become  nonsuit.  Muirhead  y. 
Kirkpatriekf  5  "Watts  &  Serg.  506.  And  the  plaintiff  may  become  nonsuit  as  of 
right,  at  any  time  before  trial  BdsheU  y.  Whitney,  12  Mass.  47.  At  common 
law  he  might  become  nonsuit  at  any  time  before  yeraict." 

So  far  as  we  haye  been  able  to  discoyer,  this  is  the  only  intimation  ffiyen  by  our 
court  in  the  decisions  upon  this  question  of  yoluntary  nonsuit,  as  to  the  extent  of 
the  plaintifTs  legal  right  as  such,  aside  from  the  exercise  of  judicial  discretion  in 
granting  it,  which  is  everywhere  recognized,  and  which  should  not  be  here  con- 
founded. 

That  at  any  time  before  the  cause  is  committed  to  the  jury,  it  is  discretionary 
with  the  presiding  judge  to  permit  the  plaintiff  to  become  nonsuit,  on  motion  and 
for  cause  shown,  where  a  nonsuit  or  discontinuance  is  DOt  a  matter  of  right,  will 
not  be  doubted,  and  this  has  been  the  state  of  the  law  for  a  long  period,  both  in 
England  and  in  this  country.  Philips  y.  JSJchard,  Cro.  Jac.  85 ;  Means  y.  WeUs,  12 
Mete.  362. 

But  that,  after  yerdict  for  the  defendant,  a  nonsuit  will  not  be  allowed  as  of 
right,  or  in  the  discretion  of  the  court,  was  settled  in  our  own  court  in  Larrahee  y. 
Hideout,  45  Me.  193. 

We  have  carefully  examined  not  only  the  authorities  cited,  but  many  others,  in 
support  of  the  extension  of  the  rule  to  authorize  a  nonsuit,  as  matter  of  right,  up 
to  the  time  of  yerdict,  but  we  are  not  satisfied  that  as  against  the  decisions  of 
our  own  courts,  the  English  practice  or  the  old  common-law  doctrine  should  pre- 
vail. In  the  cases  to  which  we  have  referred,  our  courts  have  fully  recognized, 
though  they  have  not  seen  fit  to  follow,  the  ancient  common  law  as  laid  down 
many  years  aso  in  England.  Many  of  the  customs  of  our  courts  are  different 
from  those  existing  at  that  time,  when  no  verdict  could  be  returned  for  or  against 
a  plaintiff  unless  he  or  his  counsel  was  present  in  court,  and  to  avoid  which,  or, 
if  in  his  favor,  and  the  damages  were  not  satisfactory  to  him,  he  might  withdraw 
himself  and  become  nonsuit.     **  Cessante  ratione  legis,  cesaat  ipsa  fer." 

Hence,  not  only  upon  principle,  but  authority,  we  may  safely  found  this  rule : 
That  the  plaintiff,  before  opening  his  case  to  the  jury,  or  to  the  court,  when  tried 
before  the  court  without  the  intervention  of  a  jury,  may  become  nonsuit  of  a 
matter  of  right;  after  the  case  is  opened,  and  before  verdict,  leave  to  become  non- 
suit is  within  the  discretion  of  the  court ;  after  verdict  there  can  be  no  nonsuit. 

The  reason  of  the  rule  is  apparent  and  needs  no  discussion.  It  is  founded  upon 
principle.  If  there  were  no  place  at  which  a  party  defendant  could  have  any 
rights,  save  as  to  costs,  till  after  verdict,  great  injustice  might  oftentimes  result, 
with  no  power  in  the  court  to  correct  or  restrain  it.  As  a  nonsuit  is  no  bar  to  a 
future  action  for  the  same  cause,  a  plaintiff,  if  so  disposed,  might  harass  the 
opposing  party,  whose  residence  or  situation  might  be  such  as  to  necessitate  great 
expense  in  the  preparation  or  defense  of  a  cause,  with  continued  litigation,  and 
the  costs  recoverable  would  be  absolutely  inadequate  to  compensate  him  for 
either.  Courts  of  law  are  instituted  for  the  administration  of  justice,  and  in  so 
doing  must  be  governed  by  wise  and  salutary  rules  that  will  neither  afford 
improper  advantage  to  one  party  nor  work  injustice  to  the  other. 

In  this  case  both  parties  had  introduced  their  evidence.  The  plaintiff  there- 
,  upon  stated  that  he  voluntarily  became  nonsuit.  The  defendants  objected.  The 
court  then  ruled,  as  matter  of  law,  that  the  plaintiff  could  not  become  nonsuit 
against  the  defendants'  objection,  and  ordered  judgment  for  defendants. 

This  we  think  was  error.  It  was  in  effect,  expressly  denying  that  the  trial 
court  had  the  j)ower,.in  the  exercise  of  its  discretion,  to  grant  the  nonsuit  asked 
for  by  the  plaintiff,  and  which,  as  we  have  stated,  could  have  been  done,  in  the 
discretion  of  the  court,  at  that  stage  of  the  case. 

Exceptions  sustained. 

Pbtbbs,  0.  J.,  Walton,  Danvobth,  Libbbt  and  Embbt,  JJ.,  concurred. 
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Noble  v,  MnxiKBir. 

June  8,  1886. 

LnnuupBR — jbwilbt  or  Qumbt. 

ReTised  Statutes,  chap.  27,  f  7,  limiting  the  liabilitj  of  an  innbolder  £or  losses  sustained 
bj  a  guest  specifies  the  following  exceptions,  **  wearing  apparel,  articles  worn  or  carried 
upon  the  person,  to  a  reasonable  amount,  personal  baggage  and  monej  necessary  for  trav- 
eunff  expenses  and  personal  use." 

^Idf  that  a  sold  watch,  a  pair  of  gold  bracelets,  a  gold  thimble,  three  gold  rinffs  and  a 
gold  neck  pin.  Tost  hj  a  guest  who  had  taken  them  alons  for  her  personal  use,  ana  for  no 
other  purpose,  were  within  the  exceptions  specified  in  tne  statute. 

S,  dh  L.  Tfteomby  for  plaintiflE.     G,  C,  Voae,  for  defendant. 

Emert,  J.  In  section  7  of  chapter  27,  Revised  Statutes,  limiting  the  liability  of 
an  innholder  for  losses  sustained  by  his  guest,  there  are  specifiea  the  following 
exceptions :  '  *  Wearing  apparel,  articles  worn  or  carried  upon  the  person,  to  a  rea- 
sonable amount,  personal  oaggage  and  money  necessary  for  traveling  expenses  and 
personal  use.''  The  plaintin  lost  from  her  trunk  at  the  defendant's  inn,  amons 
other  articles,  the  following:  one  gold  watch,  valued  at  $50,  one  pair  of  gold 
bracelets,  valued  at  $65,  one  gold  thimble,  valued  at  $8,  one  gold  rin^,  valued  at 
$20,  one  gold  ring,  valued  at  $5,  one  hair  ring  (gold  mounted),  valued  at  $8,  and 
one  gold  neck  pin,  valued  at  $2.  The  only  question  is,  whether  the  articles  enu< 
merated  are  within  the  exception  in  the  statute. 

From  the  case  it  seems  that  all  these  articles  were  taken  along  by  the  plaintiff 
for  her  personal  use,  and  for  no  other  purpose.  They  were  not  merchandise,  nor 
business  articles.  They  were  not  taken  along  simply  for  transportation  of  them. 
They  were  such  articles  as  she  might  properly  use  daily  while  traveling,  or  rest- 
ing. The  amount  does  not  appear  to  be  unreasonable  in  view  of  the  plaintiff's 
situation.  Such  articles,  we  think,  are  within  the  exception.  Macrotc  v.  Orea^ 
Western  R,  JL  Co.,  L.  B.,  6  Q.  B.  622;  Bruty  v.  Grand  Trunk  R  R,  Co.,  82  Upper 
Canada,  66,  and  cases  there  cited. 

The  plaintiff's  trunk  and  pocket-book  were  damaged  to  the  amount  of  $5. 

Judgment  for  plaintiff  for  $163,  and  interest  from  date  of  the  writ. 

Petbbs,  C.  J.,  Walton,  Dahpobth,  Libbet  and  Foster,  JJ.,  concurred. 

[See  21  Eng.  Rep.  565;  41  Am.  Rep.  777;  47  id.  754.  — Eo.] 


Norton  v.  Vosb. 
June  8,  1885. 

Ih8olv«nct  —  AssiairiB—  Livmro  CaBniToa. 

An  officer  may  be  allowed  to  amend  his  return  In  accordance  with  the  fact,  when  the 
rights  of  third  parties  have  not  intervened,  other  than  an  anaignee  in  insolvency. 

The  fact  that  a  judgment  against  sureties  was  levied  upon  the  property  of  one  soretj 
at  the  instance  of  the  other  surety  does  not  affect  the  title  acquired  by  the  levy. 

If  a  co-surety  receive  payment  from  the  principal  of  any  portion  of  a  judgment  against 
the  sureties,  the  assignee  in  insolvency  of  the  other  surety  who  paid  a  portion  of  the 
judgment  has  a  dear  and  adequate  remedy  for  an  equitable  share  of  the  payment  by  the 
principal. 

Action  of  trespass  to  determine  title  to  real  estate.  Defendant  claimed  title  as 
assignee  in  insolvency  of  one  Nathan  B.  Saimders,  an  insolvent  debtor.  Plaintiff 
claimed  title  by  virtue  of  a  levy  upon  the  real  estate  of  said  Saunders,  made 
upon  a  judgment  in  favor  of  one  Betsey  8.  Elder  against  Harlow  E.  Harvey,  the 

Elaintiff,  and  said  Saunders,  and  a  conveyance  by  said  Elder  to  one  Augustine 
immoDS,  her  attorney,  and  from  said  Simmons  to  plaintiff.  The  judffment  and 
levy  were  subsequent  to  the  adjudication  of  the  insolvent  court,  that  said  Saunders 
was  insolvent,  made  March  20,  1881,  upon  a  petition  by  his  creditors  filed  ^arch 
6,  1881. 

At  the  trial,  upon  the  motion  of  plaintiff's  attorneys  the  deputy  sheriff  who 
served  the  writ,  though  not  an  oflicer  at  the  time  of  trial,  was  allowed  by  the 
court  to  amend  the  return  upon  the  writ  by  adding  to  the  figurea  **  188  "  a  zero 
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or  cipher,  so  that  the  return  should  bear  date  "  Sept.  6,  A.  D.,  1880,"  instead  of 
"Sept.  6,  188,"  as  it  was  before  the  amendment  was  made.  He  was  allowed 
to  amend  his  certificate,  filed  with  the  register  of  deeds,  by  the  same  addition 
to  the  three  dates  therein  found.  The  officer  testified  before  the  amendments 
were  made,  that  in  making  his  returns  he  inadvertently  omitted  the  zero  in  stat- 
ing the  year,  and  that  the  date,  as  now  amended,  correctly  states  the  time  when 
the  real  estate  attachment  was  in  fact  made. 

The  action  of  Elder  against  Harvey,  Norton  and  Saunders  was  brought  upon  a 
note  given  by  Harvey  as  principal,  with  Norton  and  Saunders  as  sureties.  After 
the  judgment  was  recovered,  Norton,  one  of  the  sureties,  and  plaintiff  in  this 
action,  obtained  from  Harvey,  property  to  the  amount  of  $75,  which  the  defendant 
claimed  was  to  be  allowed  upon  this  transaction,  but  which  the  plaintiff  denied. 
Norton,  as  the  jury  found,  afterward  made  an  arrangement  with  Augustine  Sim- 
mons, the  attorney  for  JMrs.  Betsey  8.  Elder,  to  pay  one-half  of  said  judgment, 
and  to  deposit  the  other  half  of  the  same  as  collateral  security  f9r  the  payment 
of  said  one-half  if  it  was  not  otherwise  obtained.  Thereupon,  Norton  jpaying 
the  expenses  for  his  benefit,  a  levy  was  made  upon  the  real  estate  of  Saunders  for 
the  amount  of  the  one-half  so  collaterally  secured,  without  any  deduction  for  the 
amount  of  $75,  received  by  Norton  from  Harvey.  The  real  estate  was  subse- 
quently conveyed  to  Norton. 

Brown  cfe  Carver,  for  plaintiff.      Walton  d:  Walton^  for  defendant. 

Per  Curiam.  The  defendant,  as  assignee  in  insolvency  of  Saunders,  had  no 
better  title  as  against  Mrs.  Elder,  the  levying  creditor,  than  the  insolvent  debtor, 
Saunders  had,  and  as  against  the  defendant,  the  officer's  return  of  the  attachment 
on  the  original  writ  was  legally  amendable. 

The  alleged  arrangement  between  the  plaintiff  and  the  attorney  of  Mrs.  Elder, 
by  which  the  levy  was  made  on  the  land  of  Saunders,  who  was  co-surety  with 
the  plaintiff,  for  the  half  of  the  judgment  remaining  unpaid,  in  no  way  affects  the 
title  acquired  by  the  levy,  and  the  plaintiff  acquired  the  legal  title  to  the  land  by 
his  deed  from  Simmons. 

If  the  plaintiff  has  received  from  the  principal  debtor,  payment  of  any  portion 
of  the  judgment,  the  defendant,  as  assignee  of  Saunders,  has  a  clear  and  aaequate 
remedy  for  an  equitable  share  thereof. 

Exceptions  overruled. 


Stratton  t>.  Stratton. 
.  June  8,  1885. 

Makkiaob  —  Divorce  —  Aorkbmbnt  as  to  Aumont  —  Dobs  hot  Cbasb  on  Husbaxd'b  Death. 

While  a  libel  for  dirorcd  by  the  husband  was  pendine,  the  parties  agreed  in  writine  that  in 
case  a  divorce  should  be  decreed  on  that  libel,  two  referees  were  named,  who  should  deter- 
mine what  the  wife  should  receive  from  the  husband,  in  what  way  and  manner,  how  it  should 
be  secured  to  her,  and  that  the  report  of  the  referees  should  be  made  a  part  of  the  agree- 
ment of  the  court,  be  binding  on  the  parties  and  enforced  as  such.  The  wife  then  brought 
a  cross-libel.  The  court  entered  a  divorce  in  each  case  at  the  same  time,  and,  in  the  pro- 
ceedings  on  the  husband's  libel,  ordered  that  alimony  be  paid  to  the  wife  in  accordance 
with  the  award  of  the  referees.    E«td^  that  the  judgment  of  the  court  was  valid. 

Where  the  decree  of  t!ie  court  as  to  alimony  expressly  provides  that  it  is  to  continue  dur- 
ing the  natural  life  of  the  wife,  it  will  continue  during  her  entire  life,  though  the  husband 
should  die. 

W,  P.  Young,  for  plaintiff.  Baker,  Baker  <fe  Cornish,  for  defendant. 
.  Foster,  J.  In  1860,  at  the  March  term  of  the  court  for  the  county  of  Kenne- 
bec, cross-libels  for  divorce  were  pending  between  this  plaintiff  and  her  husband. 
During  the  pendency  of  the  husband's  libel,  and  prior  to  said  term  of  court,  the 
parties  thereto  entered  into  an  agreement  in  writing,  signed  by  each  of  them, 
that  in  case  a  divorce  should  be  decreed  upon  said  bill,  two  referees  named  in 
said  aj^eement  should  determine  what  the  hbelee  should  receive  from  the  libel- 
ant, in  what  way  and  manner,  how  it  should  be  secured  to  her,  and  how  she 
should  receive  it.  It  was  also  agreed  that  the  report  of  tlie  referees  should  be 
made  a  part  of  the  decree  of  the  court,  and  should  be  binding  on  the  parties,  and 
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enforced  as  such.  The  referees  accordingly  heard  the  parties  and  made  their 
report  to  the  court.  Their  award,  which,  together  with  said  agreement,  was 
extended  upon  the  records  and  made  a  part  of  the  proceedings  in  said  action,  pro- 
Tided,  among  other  things,  that  the  said  libelant  should  pay  to  the  libelee  —  the 
present  plaintiff  —  *'  during  her  natural  life,  an  anuuity  ot  $250,  to  be  paid  quar- 
terly in  advance,^'  etc.  Upon  the  same  day  of  the  said  March  term  a  divorce  was 
decreed  to  each  libelant  in  each  of  said  actions ;  in  that  wherein  the  husband  was 
libelant,  the  court  **  ordered  that  alimony  according  to  the  award  of  Nathan 
"Weston  and  Lot  M.  Morrill,  on  file,  be  received  and  paid  as  therein  provided." 

From  that  time  forward  tUl  April  2,  1881,  the  plaintiff  received  the  sum  thus 
awarded,  and  ordered  by  the  court  to  be  paid;  since  which  time  nothing  has  been 
paid  to  her.  William  M.  Stratton  died  August  6,  1883,  and  this  action  of  debt 
upon  judgment  is  brought  against  the  administrator  of  his  estate  to  recover  the 
installments  accruing  since  the  last  payment,  both  prior  to  and  since  the  death  of 
said  William  M.  Stratton. 

The  defense  set  up  is  two-fold :  first,  t^at  the  court  had  no  jurisdiction  to  grant 
alimony,  and  therefore  that  the  payment  is  void ;  and  second,  that  the  court  had 
no  authority  to  grant  alimony  beyond  the  life-time  of  said  William  M.  Stratton, 
and  that  said  judgment  became  inoperative  and  void  at  his  decease. 

L  We  are  not  satisfied  that  the  defense  here  set  up  should  prevail.  Both  par- 
ties were  in  court  as  petitioners  in  separate  proceeding,  and  from  any  thing  that 
appears  to  the  contrary,  the  court  entered  its  decrees  in  each  case,  not  only  on  the 
same  day  but  at  the  same  time.  While  the  libel  of  the  husband  was  pending, 
and  before  proceedings  were  commenced  on  the  part  of  the  wife,  the  parties  vol- 
untarily entered  into  the  agreement  hereinbefore  named,  submitting  to  referees 
the  question  of  what  sum  the  libelee  should  receive  from  the  libelant,  and  agree- 
ing that  their  award  should  be  made  a  part  of  the  decree  of  the  court,  and  should 
be  binding  on  the  parties. 

Such  agreements,  where  there  is  no  collusion  for  procuring  a  divorce,  have  been 
sanctioned  by  the  courts,  not  only  in  this  but  in  other  States.  8nmo  v.  Oould^  74 
Me.  54 ;  Carter  v.  Carter,  109  Mass.  809.  The  agreement  and  award  related  to 
the  proceedings  in  which  the  husband  was  libelant  and  the  wife  was  libelee.  The 
court  as  well  as  the  parties,  must  have  so  understood  it,  and  acted  upon  it,  as  it 
has  been  spread  upon  the  records  of  the  court  in  that  action,  and  in  express  terms 
refers  to  it.  Was  the  judgment  of  the  court  rendered  void  by  incorporating  into 
it,  the  award  of  referees  mutually  agreed  upon  by  the  parties,  and  which,  by  that 
agreement,  was  to  be  made  a  part  of  the  decree  ? 

The  objection  raised  is,  that  it  was  beyond  the  jurisdiction  of  the  court  to 
allow  alimony  to  the  wife  on  the  libel  of  the  husband. 

This  is  undoubtedly  true  in  cases  where  there  is  no  waiver  by  the  husband  of 
his  strict  legal  rights,  and  the  decree  is  made  in  opposition  to  his  will.  It  may 
be  conceded  to  l^  settled  in  this  State  that  the  jurisdiction  and  authority  of  the 
court  in  matters  pertaining  to  divorce,  are  derived  from  the  provisions  of  the 
statute.  Henderson  v.  Henderson,  64  Me.  419.  But  the  court  being  invested  with 
iurisdiction  in  reference  to  alimony,  there  is  nothing  whereby  parties  are  pro- 
nibited  from  entering  into  a  proper  agreement  in  reference  thereto,  or  the  court 
from  rendering  judgment  in  accordance  with  the  agreement  of  the  parties,  which 
they  have  seen  fit  to  make,  as  in  other  cases.  In  relation  to  such  judgments,  the 
court  in  Fletther  v.  Holmes,  25  Ind.  458,  says:  *'  It  is  well  settled  that  a  judgment 
by  agreement  of  a  court  of  general  jurisdiction  having  power  in  a  proper  case  to 
render  such  judgment,  and  having  the  parties  before  it,  will  bind  the  parties, 
notwithstanding  proceedings  in  a  contested  case  would  not  authorize  such  judg- 
ment.*^ 

And  by  this  it  should  not  be  understood  that  we  mean  to  hold  that  the  consent 
of  the  parties  can  ^ive  the  court  jurisdiction  of  the  subject-matter  in  controversy, 
where  no  jurisdiction  has  been  conferred  upon  it  by  the  legislature.  But  that 
when  the  court  has  jurisdiction  of  the  general  subject-matter  in  controversy, — 
"  power  to  adjudge  concerning  the  general  question  involved,''  as  said  by  Folgkb, 
J.,  in  Hunt  v.  Hunt,  72  N.  Y.  217;  S.  C,  28  Am.  Rep.  129,  there  the  consent  of 
the  parties  may  authorize  the  court  to  render  a  yaHa  judgment  in  aopoidance 
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with  such  agreement.  In  the  case  at  bar,  so  much  of  the  jndgment  or  decree 
as  relates  to  the  question  of  alimony  was  rendered  in  accordance  with  the 
agreement  and  consent  of  the  parties,  upon  the  award  and  report  of*  the 
referees  mutually  chosen  by  them.  A  divorce  was  decreed  in  favor  of  the 
wife  on  her  libel  as  well  as  in  favor  of  the  husband  on  his,  and  at  the 
same  time.  The  court  had  jurisdiction  to  award  alimony  on  the  wife^s 
libel,  but  if  t|^e  husband  preferred  that  such  decree  should  be  made  on  his 
libel  instead  of  hers,  it  was  perfectly  competent  for  him  to  so  agree  as  a 
condition  on  which  a  divorce  should  be  decreed  to  him,  and  having  so  agreed, 
and  the  court  having  so  decreed,  it  is  binding  upon  him  and  his  legal  repre- 
sentatives. If  the  defense  relied  upon  is  to  prevail,  then  the  plaintiff  ^as 
prejudiced  by  the  action  of  her  husband  in  entering  into  that  agreement  with  her 
relating  to  the  amount  he  was  to  pay  her,  in  case  a  divorce  should  be  obtained 
upon  his  libel.  She  desired  a  decree  for  alimony.  Divorce  was  decreed  to  her 
—  ai^  well  as  to  her  husband  —  and  for  his  fault.  She  might  have  obtained  such 
a  decree  in  the  case  in  which  she  was  plaintiff,  where  its  validity  would  not  have 
been  questioned,  had  not  the  husband  agreed  that  such  decree  should  be  made  in 
the  action  commenced  by  himself,  and  be '* binding  on  the  parties.^*  Relying 
upon  that  agreement,  she  accepted  the  decree  as  made.  The  husband ^s  rights 
"were  not  violated,  nor  was  he  in  any  way  prejudiced  by  the  entry  of  the  decree 
for  alimony,  in  strict  accordance  with  his  own  agreement,  in  the  one  case  rather 
than  in  the  other.  His  acts  in  accordance  with  that  decree  for  more  than  twenty- 
one  years  thereafter  are  strongly  indicative  of  this  fact. 

And  the  facts  in  this  case  clearly  distinguish  it  from  those  in  which  it  is  held 
that  alimony  can  be  gi-anted  only  upon  a  bill  in  favor  of  the  wife,  as  in  StUjphen 
T.  StUpherij  58  Me.  515  ;  S.  C,  4  Am.  Rep.  305;  StUphenr.  JSoudletU,  60  Me. 
447  ;  and  Henderson  v.  Benderson^  64  id.  419.  In  those  cases  the  court  was 
called  upon  to  decide  as  to  the  strict  legal  rights  of  the  parties,  and  where  there 
had  been  no  waiver  or  agreement,  as  in  the  case  at  bar. 

But  assumini^  that  the  decree  was  irregular,  it  was  at  most  but  error,  and  the 
husband  being  in  court  and  represented  by  counsel  might  have  excepted,  and  not 
having  excepted  he  may  be  considered  as  having  waived  the  error  or  irregularity. 
Conway  Ins,  Go,  v.  Sewell^  54  Me.  857 ;  Preecott  v.  Prescott,  59  id.  153. 

Furthermore,  whenever  from  the  record  a  want  of  jurisdiction  is  not  apparent, 
and  a  judgment  remains  unreversed,  it  is  conclusive  upon  the  parties  and  those  in 
privity  with  them  whenever  any  question  arises  in  reference  to  it  before  any  judi- 
cial tribunal.  And  **  where  a  want  of  jurisdiction  actually  exists  in  a  domestic 
tribunal  of  the  general  jurisdiction,"  says  Whitman,  C.  J.,  in  Grander  v.  Clark, 
22  Me.  130,  **  and  is  not  apparent  upon  the  record,  there  must  be  some  appropriate 
mode  of  ascertaining  it.  This  mode  is  by  writ  of  error.  And  untU  such  appro- 
priate mode  has  been  resorted  to,  and  has  proved  effectual,  the  judgment  must  be 
considered  as  conclusive,  and  importing  absolute  verity." 

II.  The  court  in  adopting  the  award  of  the  referees  as  a  part  of  the  decree,  gave 
alimony  to  the  wife  "during  her  natural  life."  That  the  court  has  the  power  so 
to  do,  where  it  may  be  granted  at  all,  seems  to  be  very  strongly  implied  by  the 
terms  of  the  statute  which  provide  that  the  court  may  order  so  much  of  the  hus- 
band's real  estate,  or  the  rents  and  profits  thereof,  as  is  necessary,  to  be  assigned 
and  set  out  to  the  wife  for  life.  Moreover,  where  the  language  of  the  decree 
expressly  states  that  it  is  to  continue  after  the  death  of  tlie  husband,  the  author- 
ities hold  that  it  will  so  continue.  MUer  v.  ITiUer,  64  Me.  489 ;  Bishop  Mar.  and 
Div.,  §  601.  In  Burr  v.  Burr,  10  Paige,  20,  in  the  chancellor's  court,  and  after- 
ward affirmed  in  the  court  of  errors,  7  Hill,  207,  it  was  held  that  alimony  could  be 
decreed  to  continue  after  the  husband's  death,  during  the  entire  life  of  the  wife. 
Ajad  in  Carson  v.  Murray,  8  Pai^e,  483,  the  husband  and  wife  agreed  to  separate, 
and  in  the  agreement  was  a  provision  for  the  payment  of  an  annuity  of  (175  to  the 
wife  yearly,  as  alimony  during  her  life,  and  the  court  held  that  it  did  not  cease 
at  the  death  of  the  husband. 

The  supreme  court  of  Iowa  in  CUa/gan  v.  O'Biagan,  4  Iowa,  509,  say:  **In 
decreeing  her  sums  of  money  in  the  first  instance,  or  in  making  the  proper  and 
•equitaole  order  in  relation  to  this  property  and  her  maintenance,  the  decree  may 
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provide  for  the  payment  thereof  from  year  to  year  for  a  specific  period,  or  may 
provide  even  that  it  shall  continue  during  her  life." 

The  authorities  cited  by  the  defendant's  counsel  do  not  support  the  position 
claimed  by  him.  Where  examined  they  will  be  found  to  relate  to  cases  wherein 
the  court  did  not  in  express  terms  provide  for  the  payment  of  alimony  during  the 
life  of  the  wife.  Thus  m  the  case  of  Lenahan  v.  O'Keefe,  107  HI.  620,  the  court 
referring  to  O'Hagan  v.  O^Ha/gan^  supra^  hold  that  in  the  absence  .of  language  in 
the  decree  showing  an  intention  to  bind  the  heir  of  the  husband  after  his  death, 
the  allowance  of  alimony  will  terminate  with  the  life  of  the  husband. 

In  Knapp  v.  Knapp^  134  Mass.  853,  there  was  no  provision  in  the  decree  that  the 
alimony  should  continue  during  the  life  of  the  wife ;  the  decree  was  for  alimony, 
with  no  words  expressive  of  any  intention  for  its  continuance  beyond  the  life  of 
the  husband. 

UI.  But  in  the  decree  in  the  case  before  us,  even  adopting  the  language  of  the 
award,  there  is  no  sufiicient  designation  of  real  estate  upon  which  any  lien  for 
alimony  can  attach.  The  estate  is  not  set  out  or  described  in  terms  that  give  suffi- 
cient identification .     HUU  v.  UUls,  76  Me.  486. 

In  accordance  with  the  stipulation  in  the  report  of  the  case,  the  decision  of  the 
court  is  that  the  action  is  maintainable,  not  only  for  the  installments  due  before 
but  subsequent  to  the  death  of  William  M.  Stratton. 

Peters,  C.  J.,  Walton,  Danporth,  Libbet  and  Eicert,  J  J.,  concurred. 

NoTB  — In  Field  v.  FUld,  15  Abb.  N.  G.  484;  S.  C,  66  Honr.  Pr.  846.  a  final  decree  had  been 
made  in  an  action  for  divorce  on  the  ground  of  adultery,  directing  tne  payment  of  alimony 
by  the  defendant  during  the  life  of  the  plaintiff,  htid^  that  the  obligation  to  pay  such  alimonV 
was  a  personal  one,  ancTupon  the  death  of  the  defendant  the  right  to  the  same  was  at  an  end, 
and  no  action  could  be  maintained  by  the  wife  against  the  representatives  of  the  husband'^ 
estate  for  alimony  which  might  subsequently  accrue.  Bradt,  J.,  said :  '*  In  Frond*  v.  FtancU, 
81  Oratt.  288,  it  was  said  that  alimony  was  a  proportion  of  the  husband's  estate  allowed  to  the 
wife  for  maintenance  and  support  during  the  period  of  their  separation,  and  ended  with  the 
death  of  either.  See,  also,  uaines  v.  GaineSy  9  B.  Monr.  299 ;  Wallingsford  v.  WaUinf^sford, 
6  Uar.  &  J.  485,  for  similar  views.  Burr  v.  Burr^  10  Paige,  20,  affirmed.  7  Hill,  288,  is  not 
in  conflict  with  these  views.''  In  Miller  v.  Miller,  64  Me.  484,  cited  in  principal  case,  it  was 
held  that  a  decree  made  in  a  divorce  suit  that  the  mother  shall  have  the  care  and  custody  of 
her  minor  children,  and  that  the  father  shall  pay  a  certain  sum  quarterly  toward  their  sapport, 
which  by  its  terms  is  to  continue  in  force  till  the  further  order  of  the  court,  is  not  discharged 
by  his  death ;  and  a  bond  given  to  secure  the  performance  of  such  a  decree  is  binding  upon 
the  surety,  notwithstanding  the  death  of  the  principal  obligor. 

In  Beach  v.  £eac\  29  Hun,  181^  the  defendant's  testator,  by  a  decree  entered  in  1869,  dis- 
solving his  marriase  to  the  plaintiff,  was  required  to  pay  her  alimony  during  her  life-time  and 
while  ahe  remained  unmarried.  In  1871,  the  testator  was  discharged  in  bankruptcy  from  his 
debts  existing  Hay  6, 1870.  The  testator  paid,  during  bis  life-time,  all  the  installments  of 
alimony  f alline  aue.  Held,  that  the  claim  of  the  plaintiff  for  alimony,  after  the  testator's 
death,  was  on  tne  debt  created  bv  the  judem^nt,  and  that  was  diacharged  by  the  bankruptcy 
proceedings.    See,  also,  Stewart's  Mar.  A  I>iv.,  %  878.—  Ed. 


Wilson  v,  Pagv. 

June  4,  1885. 

Absignmint— Ghosb  IK  Action. 

A  general  assignment  in  writing  of  a  part  of  miscellaneous  demands  to  be  selected  by 
the  assiffnee  is  not  such  an  assisiiment  as  the  statute  requires,  to  authorize  the  aaaignee 
to  mainuun  an  action  thereon  in  nis  own  name.* 

DcmB  cfe  Bailey,  for  plaintiff.     Barkery  Vo$e  db  Barker,  for  defendant. 

Pbr  Curiam.  A  general  assignment  in  writing  of  a  part  of  miscellaneous 
demands,  to  be  selected  by  the  assignee,  is  not  such  an  assignment  in  writing  as 
the  statute  requires  to  authorize  an  assignee  to  maintain  an  action  in  his  own  name, 
although  the  assignee  selected  the  particular  demand  in  suit  before  the  action  was 
conmienced. 

Plaintiff  nonsuit. 

♦  Rev.  Stat.,  chap.  82,  f  180  reads  as  follows :  .   .  j 

"  §  180.  Assignees  of  choses  in  action,  not  negotiable,  assiened  in  writing,  mav  bring  and 
maintain  actions  in  their  own  name,  but  the  assignee  shall  hold  the  assignor  oarmless  of  costs, 
and  shall  file  with  his  writ  the  assignment  or  a  copy  thereof;  and  all  rights  of  setoff  are  pre- 
served to  the  defendant" 
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POWBBS  V.    MlTCHKLL. 
Jane  4,  1866. 

Praotiob  ^EzoBPnoNS  —  Evidincjb  —  Physician's. 

It  is  the  dutj  of  coansel,  if  be  thinks  ft  client's  rights  are  being  prejudiced,  by  the 
opposing  counsel  exceeding  the  proper  license  of  an  advocate  in  his  argument  to  the  jury, 
to  interpose  objections  at  the  time ;  he  cannot  elect  to  take  the  chance  of  a  verdict  in  bis 
favor,  and  if  he  fails,  then  raise  the  objection.* 

A  plaintiff  cannot  complain  that  she  was  required  on  cross-examination  to  testify  that 
she  commenced  her  action  before  notifying  the  defendant  of  her  claim  against  him. 

To  lay  the  foundation  for  exceptions  to  the  admission  of  testimony,  the  attention  of  the 
presiding  justice  should  be  calleato  the  specific  objection  to  it.t 

An  exception  to  the  exclusion  of  a  question  to  a  physician  relating  to  the  health  of  a 
person  cannot  be  sustained  when  it  does  not  appear  what  personal  knowledge  he  had  of 
the  health  of  such  person. 

An  exception  to  the  exclusion  of  admissible  evidence  will  not  be  sustained  when  it 
appears  that  the  exceptinjg  party  is  not  aggrieved  thereby. 

The  opinions  of  physicians  are  admissible  to  show  that  a  greater  injury  to  the  person 
would  result  from  a  direct  blow  than  from  a  glancing  one. 

(7.  W.  Goddard  and  A.  M.  Spear,  for  plaintiff.  Baker,  Baker  <fc  Cornish  (K 
W,  Whitehouse  with  them),  for  defendant. 

LiBBET,  J.     This  case  comes  up  on  motion  and  exceptions. 

The  ground  insisted  on  in  support  of  the  motion  is  the  misconduct  of  the 
defendant's  counsel  in  his  closing  argument,  in  asserting  facts  not  in  evidence, 
and  not  competent  evidence,  if  offered,  and  arguing  thereon.  The  motion  can- 
not be  sustained.  If  the  defendant's  counsel,  as  claimed  by  the  plaintiff,  exceeded 
the  proper  license  of  an  advocate  in  his  argument  to  the  jury,  it  t?as  the  duty  of 
the  plaintiff^s  counsel,  if  he  thought  his  client's  rights  were  being  prejudiced,  to 
interpose  objection;  and  then  if  the  judge  declined  to  interfere,  the  plaintiff  might 
have  exceptions.  Bolf  v.  Bumford,  66  Me.  564.  And  if  the  judge  stoppjed 
counsel  and  required  him  to  desist  and  retract,  and  he  refused  to  do  so,  the  plain- 
tiff might  have  his  remedy  by  motion.  But  by  electing  to  interpose  no  objection 
and  rely  upon  the  advantage  he  might  have  by  counter  assertion  and  argument  in 
reply,  he  waived  his  right  to  exception  or  motion.  Learned  v.  Hall,  133  Mass. 
417.  The  case  is  similar  in  principle  to  a  case  of  disqualification  or  misconduct 
of  a  juror.  If  known  to  a  party  during  the  trial,  and  he  wishes  to  take  advantage 
of  it,  he  miist  interpose  his  objection.  He  cannot  elect  to  take  his  chance  of  a 
T'erdict  in  his  favor,  and  if  he  fails,  then  raise  the  objection. 

Several  exceptions  were  taken  to  the  admission  and  exclusion  of  evidence. 
Those  relied  on  will  be  examined  in  the  order  in  which  they  are  presented  by 
the  plaintiff's  counsel  One  and  two  relate  to  the  conduct  of  the  plaintiff  in  caus- 
ing the  action  to  be  commenced  before  notifying  the  defendant  of  her  claim  for 
damages,  and  causing  his  property  to  be  attached.  The  officer's  return  of  the 
attachment  was  in  the  case.  The  questions  were  put  to  the  plaintiff  on  cross- 
examiuation.  She  cannot  explain  that  she  was  required  to  answer  them.  Three 
and  six  are  similar  in  principle.  The  objection '  to  the  questions  urged  by  the 
learned  counsel  is  that  they  embrace  hypothetically,  facts  not  in  evidence. 

It  is  sufficient  to  say  that  the  exceptions  and  the  evidence  reported  do  not  sliow 
that  there  was  no  evidence  in  the  case  tending  to  prove  those  facts.  Nor  does  it 
appear  that  the  objections  to  the  questions  were  for  that  cause.  To  lay  the 
foundation  for  exceptions  on  that  ground,  the  attention  of  the  judge  should  have 
been  called  to  the  specific  objection,  so  that  he  could  determine,  as  he  must  in 
the  first  instance,  whether  there  was  sufficient  evidence  tending  to  prove  the  facts 
stated,  to  authorize  the  question. 

Four.  The  question  put  to  Dr.  Dana  and  excluded  was  objectionable,  because  it 
does  not  appear  he  had  heard  all  the  testimony  of  the  plaintiff;  nor  does  it  appear 
what  personal  knowledge  he  had,  if  any,  of  her  health. 

Five.  We  are  inclined  to  the  opinion  that  the  question  put  to  Mrs.  Goddard 
and  excluded,  was  competent  on  the  questions  of  damages;  out  if  so,  the  plaintiff 

*48  Am.  Rep.  836.  twte.  +See  ante,  182. 
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is  not  aggrieved,  as  the  jury  found  the  defendant  not  guilty,  and  the  question  of 
damages  uecame  of  no  importance. 

.  Eight,  nine,  twelve  and  fourteen  are  alike  in  principle  and  may  be  considered 
togemer.  They  call  for  the  opinion  Of  the  physicians  as  to  the  physical  effects 
upon  the  person,  of  blows  received  in  the  manner  specified.  Their  answers  were 
in  substance,  that  they  should  expect  a  greater  injury  from  a  direct  blow  than 
from  a  glancing  one.  We  think  the  subject  was  within  the  range  of  the  experi- 
ence of  medical  experts,  accustomed  to  observe  the  effect  of  blows  upon  the 
human  body,  and  that  the  evidence  was  competent. 

Ten  and  fifteen.  The  subject  to  which  the  questions  put  to  Dr.  Packard  and 
Dr.  Bricket  relate  is  clearly  a  proper  one  for  the  opinion  of  medical  experts.  No 
question  is  made  as  to  their  qualifications  as  such.  The  questions  and  answers 
were  competent. 

The  case  has  been  four  times  tried  to  the  jury  with  two  disagreements  and  two 
verdicts  for  the  defendant.  The  litigation  should  not  be  further  prolonged  with- 
out some  substantial  reason.  Upon  a  careful  examination  of  the  whole  case  as 
presented,  we  see  no  good  cause  for  disturbing  the  verdict. 

Motion  and  exceptions  overruled. 

Pbtbbs,  G.  J.,  Dahfobtb,  Embbt  and  Fostbr,  JJ.,  concurred. 


State  «.  Rollinb. 

June  4,  1685. 

CKivnfAX  Law  —  LrDioTMurr  —  PaAcnCB. 

An  indiotmeot  alleging  that  the  respondent  at  a  certain  time  and  place  "  unlawfully  did 
keep  a  drinking-bouae  and  tippUng-shop  "  is  sufficient 
Trial — Gboss-bxavinatiok  —  Gollatbral  Mattbbs. 

The  extent  to  which  a  cross-ezamination,  relating  to  collateral  matters,  may  be  carried, 
is  within  the  discretion  of  the  presiding  judge. 
Same — Jdrt  Unablb  to  Aorm  —  Fdrtubr  Instructions. 

After  the  jury  had  taken  the  case  and  been  in  the  jury  room  for  two  hours  the  court  sent 
to  them  a  meanage  by  the  sheriff,  inquiring  if  the  jurr  desired  further  instructions.  The 
sheriff  reported  that  the  jury  were  unable  to  agree  whether  they  desired  further  instruc- 
tions or  not  Thereupon  the  presiding  judge  ordered  the  jury  to  be  brought  into  court, 
and  further  instructed  them  upon  the  importance  of  agreement,  and  in  relation  to  the 
manner  of  considering  certain  testimony  and  eridence  in  tne  case.    Held  no  error. 

W.  T.  Haines^  county  -attorney,  for  State.  Herbert  M,  Heath  (with  him  6^. 
W,  BeseUan),  for  defendant. 

Walton,  J.  We  think  the  exceptions  in  this  case  must  be  overruled. 

The  indictment  is  sufficient.  StcUe  v.  Collins^  48  Me.  217;  8t4Ue  v.  Casey ^  45 
id.  435. 

The  exclusion  of  the  question  put  to  the  government  witness  (Harrington)  on 
cross-examination  was  not  erroneous.  The  extent  to  which  a  cross-examination, 
relating  to  collateral  matters,  may  be  carried,  is  within  the  discretion  of  the  pre- 
siding judge.  By  whom  the  witness  was  employed  to  act  as  a  detective  was 
entirely  irrelevant  to  the  issue  being  tried,  and,  upon  principles  of  public  policy,  as 
well  as  in  the  exercise  of  the  discretionary  powers  of  a  presiding  judge,  such  a 
question  may  properly  be  excluded.  The  employment  of  detectives  is  not  in  aU 
cases  discreditable.  In  many  cases  it  is  the  only  way  of  bringing  the  offenders  to 
justice.  It  is  as  important  that  laws  should  be  enforced  as  it  is  that  they  should 
be  enacted.  If  it  is  commendable  in  the  legislature  to  enact  laws  prohibiting  the 
sale  of  intoxicating  liquors,  or  of  diseased  meat,  or  other  unwholesome  food,  it  is 
equally  commendable  on  the  part  of  the  community  to  endeavor  to  enforce  them, 
and  persons  who  are  willing  to  spend  their  time  or  money  in  efforts  to  enforce  such 
laws  should  not  be  unnecessarily  exposed  to  the  ill-will  of  the  persons  whose 
crimes  are  thereby  detected.  We  tlunk  the  presiding  judge  committed  no  error 
in  excluding  the  proposed  question. 

Nor  was  there  any  error  on  the  part  of  the  judge  in  caUing  the  jury  into  court 
end  endeavoring  to  impress  upon  them  the  importance  of  an  agreement.  Nor  do 
we  discover  any  thing  in  the  remarks  made  by  the  judge  to  the  jury  which  wo. 
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can  say,  as  matter  of  law,  it  was  illegal  for  him  to  say.  A  judge's  style  and  man- 
ner are  his  own.  We  have  no  more  right  to  dictate  to  the  judee  of  the  superior 
court  what  the  style  or  manner  of  his  address  to  a  jury  shall  be,  than  he  has  to 
dictate  to  us  what  ours  shall  be.  It  is  enough  for  us  to  say  that  we  find  nothing 
illegal  in  the  course  pursued  by  the  presiding  judge  in  this  case. 

Exceptions  overruled. 

PsTims,  C.  J.,  Dakfobth,  Ehebt  and  Fostbb,  JJ.,  concurred. 


Skowhboan  and  Athens  RAiiiKOAD  Goi^ant  v.  Kinsman. 

June  4,  1885. 

"Railroad  —  Subscription  to  Stock. 

A  sabscriber  to  stock  in  a  railroad  company  signed  a  subscription  list  in  which  he 
aflpreed  to  take  a  certain  number  of  shares  ana  promised  unconditionally  to  pay  the  par  value 
of  the  same,  ^eld^  that  he  was  liable  to  an  action  on  his  express  promise,  though  the 
amount  o£  the  capital  stock  was  not  fixed,  and  the  minimum  number  of  shares  named  in 
the  charier  were  not  subscribed  for. 

B.  D,  Stuart,  for  plaintiff.  K  d  W.  J,  KrunoUon  and  E.  F,  Webb,  for  defend- 
ant. 

Embbt,  J.  A  person,  by  simply  subscribing  for  shares  in  a  corporation  without 
words  of  promise  to  pay,  assumes  only  the  obligations  imposed  by  law  on  such 
subscriber.  He  is  understood  to  have  agreed  to  assume  a  certain  percentage  of 
the  responsibility  of  the  enterprise,  on  condition  that  the  amount  of  the  responsi- 
bility be  made  certain,  and  the  remaining  percentage  be  assumed  by  responsible 
parties.  He  can  require  that  the  full  amount  of  capital  agreed  upon,  or  estab- 
lished by  the  charter  as  necessary  for  success,  shall  be  engaged  before  he  pays  in 
his  part.  He  is  only  obliged  to  pay  legal  assessments,  and  where  the  capital  has 
not  Deen  fixed,  or  when  fixed,  has  not  been  subscribed  for,  there  can  be  no  legal 
assessment,  unless  the  charter  otherwise  provide.  Som.  db  Ken,  B,  B,  Co.  v.  Cush^ 
ing,  45  Me.  524;  SoTnerset  E.  R  Co.  v.  Clarke,  61  id.  379. 

But  a  person  may,  in  his  subscription,  voluntarily  assume  any  other  obligations 
not  forbidden  by  law.  He  may  waive  any  and  all  of  the  conditions  implied  by 
law  in  a  naked  subscription.  He  may  impose  other  conditions,  or  he  may  promise 
payinent  for  his  shares  without  any  conditions.  His  promise  once  made,  will  be 
binding,  there  being  in  such  cases  sufficient  consideration  in  the  obligation  of  the 
company  to  deliver  the  shares.  Ken.  d  Port.  R  R  Go.  v.  Jarcis^  84  Me.  860; 
Bucksport  cfc  Ba/ngor  B.  B.  Co,  v.  Buck,  65  id.  686 ;  City  Hold  v.  Dickinson,  6  Gray, 
686;  Lexington  f:  West  Cambridge  R  R.  Co,  v.  Chandler,  13  Mete.  811;  Pen.  a/nd 
Ken.  R  R.  Co.  v.  Bartktt,  12  Gray,  244;  Boston,  Barre  &  Gardner  B.  B.  Co.  v. 
Wellington,  118  Mass.  79.  In  such  cases  t^e  express  promise  is  to  be  enforced  by 
an  action  thereon,  and  not  by  an  action  on  a  promise  implied  by  law  only. 

In  this  case,  it  was  first  proposed  to  organize  the  company  under  the  general 
laws,  and  certain  subscriptions  were  made  to  the  stock  of  the  proposed  company. 
Subsequently  the  company  was  chartered  by  the  legislature,  the  capital  stock  to 
be  not  less  than  seven  hundred  and  fifty  shares  of  $60  each.  The  corporators 
met  pursuant  to  the  charter,  accepted  the  charter,  and  chose  officers  under  it. 
After  this  organization,  and  before  the  amount  of  the  stock  was  fixed  by  the 
directors,  the  defendant  with  others  made  the  following  contract  with  the  com- 
pany: 

*'&KOWHBGAH  AM)  AtHBNS  RaILBOAD  CoMPAlTr. 

Subscription  List. 
"  We,  the  undersigned,  hereby  agree  to  take,  and  hereby  subscribe  for  the  number 
of  shares  of  stock  in  said  railroad  company  hereunto  by  each  of  us  placed  opposite 
our  names  in  the  following  list:    Saia  shares  to  be  fifty  dollars  each.     And  we 
agree  to  pay  the  par  value  of  the  same.     And  all  who  shall  subscribe  for  as  many 
shares  in  the  following  subscription,  as  they  have  subscribed  for  in  a  former  sub- 
scription list,  are  hereby  released  from  all  former  subscriptions  to  said  company. 
»*  Athens,  May  80,  1881." 
Vol.  I.  — 74 
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The  defendant  claims  he  is  not  liable  to  pay  for  the  shares  he  thus  subscribed 
for,  because  the  amount  of  the  capital  stock  was  not  fixed  and  the  minimum 
number  of  shares  named  in  the  charter  were  not  subscribed  for.  He  might  not 
be  liable  to  pay  in  such  case,  if  he  were  a  mere  subscriber  for  stock,  or  if  this 
action  were  for  legal  assessments,  but  he,  in  addition  to  his  subscription  for  shares, 
expressly  promised  to  pay  f60  each  for  them,  and  this  action  is  on  his  express 
promise  to  pay,  and  not  on  any  promise  merely  implied  by  law.  His  promise 
was  unconditional  and  he  cannot  now  invoke  conditions.  In  Ken,  db  Part,  ij.  H. 
Co.  V.  Jarvis,  84  Me.  860,  above  cited,  the  capital  stock  was  fixed  by  the  directors 
at  twelve  thousand  shares  with  right  of  increase  to  twenty  thousand  sharea  The 
shares  subscribed  for,  were  never  so  many  as  twelve  thousand  and  the  defendant 
invoked  that  omission  in  defense.  The  court  expressly  overruled  that  defense 
and  held  him  liable,  on  the  ground  he  had  expressly  promised  to  pay  (not  legal 
assessments,  but)  *'  at  such  times,  to  such  persons  and  on  such  installments  as  shall 
be  hereafter  required  by  a  vote  of  said  company."  That  case  is  decisive  of  thisw 
In  the  case  cited  by  the  defendant,  it  will  be  found  there  was  no  express  promise 
to  pay,  or  only  a  promise  to  pay  legal  assessments,  or  that  the  action  was  only  an 
implied  promise  as  for  legal  assessments.  In  such  cases  the  conditions  implied  by 
law  must  be  shown  to  have  been  fulfilled.  In  this  case,  those  conditions  were 
waived  by  the  express  promise  to  pay  absolutely. 

We  think  the  organization  of  the  company  was  sufficiently  regular  to  enable  it 
to  maintain  this  action,  the  defendant  having  recognized  it  as  an  existing  corpora- 
tion by  his  subscription.  ChuVb  v.  Upton^  95  U.  8.  667.  The  defendant  dia  not 
stipulate  for  a  demand,  prior  to  suit,  but  we  think  it  sufficiently  appears  he  was 
requested  to  pay. 

We  find  no  averment  nor  evidence  of  a  readiness  to  deliver  the  shares,  but  as 
the  point  was  not  made  in  argument,  and  the  cases  must  be  again  heard,  we  do 
not  notice  it  here. 

Action  to  stand  for  trial. 

Pbtebs,  C.  J.,  Walton,  Dakforth,  Libbbt  and  Foster,  JJ.,  concurred. 


Welch  v.  Portlaitd. 

June  4,  1885. 
HnKioiPAL  Corporatiok  —  Stbibts— Notice  of  Dbfict. 

When  it  appears  that  the  street  commissioner  bad  been  info/^ed  of  a  defect  in  a  waj» 
the  jury  are  autborized  to  find,  from  tbis  information  and  tbe  presumption  that  the  com- 
missioner did  bis  duty  by  goins  to  look  up  and  remedy  tbe  defect,  tbat  the  oomnDdssioner 
bad  actual  notice  of  tbe  particular  defect.  , 

B.  Bradbury ^  for  plaintiff.  William  H,  Looney^  for  defendant 
Embrt,  J.  The  defect  complained  of  was  a  hole  in  Cotton  street  near  the  aide- 
walk  in  front  of  Newman's  house.  Cotton  street  being  a  short  street  less  than  forty 
rods  in  length  connecting  Fore  and  Free  streets.  The  plaintiffs  evidence  of  pre- 
vious notice  of  the  defect  to  the  street  commissioner  was  that  one  Mariner, 
employed  by  the  city  on  the  streets,  informed  one  Heffron,  another  employee  on  the 
street,  of  this  particular  defect ;  that  Heffron  told  the  street  commissioner  there 
was  a  hole  reported  to  him  on  Cotton  street,  near  the  sidewalk,  that  ought  to  be 
fixed :  that  the  street  commissioner  asked  him  to  report  it  to  one  of  the  men,  if  he 
should  see  him  first;  that  Heffron  himself  went  soon  afterward  and  partially 
repaired  this  defect.  The  judge  instructed  the  jury  in  effect,  that  the  evidence 
did  not  amount  to  proof  of  knowledge  in  the  street  commissioner  of  the  particu- 
lar hole  in  front  of  Newman's  house,  and  that  such  knowledge  must  be  shown 
before  the  plaintiff  could  recover. 

If  to  the  evidence  above  stated,  be  added  the  presumption  that  the  street  commis- 
sioner did  his  duty  by  going  or  sending  at  once  to  Cotton  street  to  find  and  repair 
the  defect  so  reported  to  him,  there  would  seem  to  be  some  reason  to  believe  that 
from  his  information  and  subsequent  inspection,  he  acquired  actual  notice  of  the 
defect — at  least  there  was  evidence  enough  to  go  to  the  jury.  We  think  it  was  to 
be  presumed  that  the  officer  did  what  was  so  plainly  his  duty,  and  that  such  pre- 
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samption  was  proper  evidence  for  the  plaintiff,  and  in  connection  with  the  other 
evidence,  and  particularly  the  small  length  of  the  street,  might  warrant  the  jury 
in  finding  that  the  commissioner  had  actual  notice  of  the  particular  defect. 

It  is  ur^ed  that  the  notice  did  not  specify  the  exact  location  of  the  defect.  It 
was  stated  approximately  enough  to  prevent  any  danger  of  the  defect  being  over- 
looked by  an  officer  acting  in  good  faith  upon  the  notice. 

Exceptions  sustained. 

Pbtbbb,  0.  J.y  Walton,  Dakfobth,  Libbbt  and  Fostbb,  u  J.,  concurred. 

[See  88  Eng.  Bep.  186;  89  Am.  Bep.  79.  ~£d.] 


Knight  v.  Kiddeb. 

June  4,  1886. 

Fraudulktt  CoftYWYjJiam — BmtDBN  of  Pboof. 

Where  a  jad^ent  creditor  seeks  by  proceedings  in  equity  to  recover  real  estate  con- 
veyed to  the  wife  of  the  debtor  in  fraua  of  creditors,  and  the  answer  upon  oath  alleges 
that  the  conveyance  was  prior  to  the  date  of  the  debt  and  without  fraud,  the  burden  is 
upon  the  creditor  to  overcome  the  answer  by  proof  of  the  fraud. 

^PVytf,  Cotton  <fe  WkUe  and  8,  C.  Andrews,  for  plaintiff.  M.  T.  Ludden  and  8.  (7. 
Andrews,  for  defendant. 

Peb  Cubiam.  a  judgment  creditor  seeks  to  recover  from  his  debtor  and  wife 
real  estate  conveyed  to  the  latter,  but  paid  for  by  the  debtor,  upon  the  ground 
that  the  conveyance  was  in  fraud  of  creditors,  both  prior  and  subsequent  to  the 
conveyance. 

The  bill  calls  for  answer  upon  oath. 

The  respondents  upon  oath  answer  that  the  conveyances  were  made  prior  to 
the  time  when  the  debt  of  the  judgment  creditor  was  contracted  and  without 
fraud. 

The  burden  is  upon  the  orator  to  overcome  the  answer  by  proof  of  the  fraud 
charged.    This  he  has  failed  to  do.    A  decree  should  be  entered  at  nisi  prius, 

Bui  dismissed,  with  costs. 

[See  Long  v.  Wai,  81  Kans.  298;  Eogan  v.  JRobinsarif  94  Ind.  188.  —Ed.] 


BUOE  V.    PlEBOB. 
June  5«  1886. 

PbACTIOB  —  PlTITION  POR  BbVIEW  —  DiSCRKTION. 

A  petition  for  review  will  be  granted  in  the  discretion  of  the  court  to  enable  a  party  to 
introduce  testimony  which  was,  without  his  fault,  omitted  by  him  at  the  trial. 

William  H,  Fogler,  for  petitioner.     Charles  P,  8tetson,  for  defendant. 

Peb  Ctjbiam.  A  petition  for  review,  like  a  motion  for  a  new  trial,  is  addressed 
to  the  discretion  of  tne  court.  It  will  not  be  granted  to  enable  a  party  to  intro- 
duce testimony  which  might  with  reasonable  diligence  have  been  within  his 
knowledge  and  reach  at  such  trial,  and  was  negligently  omitted ;  nor  when  the 
party  complaining  by  reasonable  diligence  might  have  discovered  such  evidence 
and  produced  it  at  such  trial.  But  in  this  case  the  evidence  is  such  as  to  satisfy 
us  that  the  prisoner  was  not  in  fault  in  omitting  to  produce  evidence  of  the 
defects  complained  of  in  his  petition.  The  issue  before  the  jury  was  not  in  refer- 
ence to  concealed  and  latent  defects  in  workmanship,— defects  exclusively  within 
the  knowledge  of  the  other  party, — but  whether  the  monument,  for  the  price  of 
which  that  suit  was  instituted,  was  made  in  accordance  with  the  terms  of  the 
contract  entered  into  between  the  parties. 

The  alleged  defects  which  are  now  shown  to  have  existed  were  not,  at  the  time 
of  the  trial,  observable  or  even  discoverable  except  by  persons  of  experience  and 
skill  in  the  art  of  stone-cutting.  Nothing  appears  to  have  been  then  known  or 
anticipated  concerning  these  alleged  defects,  and  if  known,  so  far  as  the  evidence 
before  us  shows,  they  were  known  only  to  the  opposite  party. 
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We  cannot,  therefore,  say  that  the  evidence  of  these  facts  was  n^ligently 
omitted  by  the  petitioner,  or  that  by  reasonable  diligence  it  might  have  been  dii- 
covered  and  produced  at  the  trial. 

Petition  sustained.     Review  granted. 


Chablottb  v.  Mabshfisld. 
June  6,  1885. 

Praoticb. 

When  a  majority  of  the  jnstices  of  the  supreme  iadicial  court  do  not  concur  in  granting 
a  new  trial  jadgment  must  be  rendered  on  the  verdiotk 

McNichol,  for  plaintiff.     Lynchy  for  defendant. 

Pbr  Ouriah.  In  this  case,  there  being  a  subsisting  verdict^  and  a  majority 
of  the  justices  of  the  court,  after  mature  consideration  and  considtataon,  not  con- 
curring in  granting  a  new  trial,  the  verdict  will  necessarily  have  to  stand  in 
accordance  with  the  provisions  of  Rev.  Stat.,  chap.  77,  J  88.  The  entry  must, 
therefore,  be  judgment  on  the  verdict. 

[See  MaOUm't  Appwl,  108  Penn.  St.  &84 ;  Birsont  t.  Brown,  78  H.  Y.  818 — £o. J     ' 


RiCHABDSOH  «.  KOBLB. 

June  9,  1886. 

Sals — Falsi  RipamNTATioire  of  Ybndob. 

The  rule  that  it  is  not  an  actionable  fraud  for  a  vendor  to  falsely  represent  to  a  yendee 
the  price  paid  for  property  sold,  affirmed;  still  the  rule  should  be  carrauUy  oonstmed  and 
applied,  and  it  may  acimit  of  exceptions.* 

KlOOTIABLl  InSTRDMKNT  —  NOTB  SbCURBD  BT  MoBTOAGK  —  ESTOPPBL. 

The  holder  of  a  note,  secured  by  a  mortgage  upon  land  sold  by  the  maker  to  a  third 
person,  is  not  estopped  from  enforcin^^  the  mortgage  because  he  had  previouslT  promised 
the  maker,  without  binding  consideration,  to  surrender  the  note,  though  such  tnird  person 
had  knowledge  of  and  placed  reliance  upon  such  promise  when  he  purchased  the  land. 
Etidbncb  —  Dblitbrt  —  Pboduction  or  Assignmbnt. 

The  production  of  the  assignment  of  a  mortgage,  at  the  trial  of  a  writ  of  entry  in  the 
name  of  the  assignee  for  the  bene6t  of  the  assignor,  by  the  attorney  of  record  for  the 
plaintiflf,  is  prima  faoU  evidence  of  the  delivery  of  the  assignment  from  the  assignor  to 
the  assignee. 

BaJceTy  Baker  d  Cornish  and  0,  A,  FarwdU  for  plaintiff.  D,  Z>.  Stewart,  for 
defendant. 

Petebs,  C.  J.  Defendant's  counsel  urgently  asks  our  reconsideration  of  the 
rule  acted  upon  in  this  State,  that  it  is  not  an  actionable  fraud  for  a  vendor  to 
falsely  represent  to  his  vendee  the  price  paid  by  himself  for  the  property  sold. 
JloUn-ook  V.  CannaTy  60  Me.  678;  Bishop  v.  8maUy  63  id.  12;  State  v.  Pa/uly  69  id. 
215. 

It  is  to  be  admitted  that  much  may  be  said  on  either  side  of  the  question.  No 
better  evidence  of  that  can  exist  than  the  fact  that  courts  have  differed  among 
themselves  about  the  expediency  of  the  rule.  In  many  cases  the  rule  may  operate 
harshly.  But  generally  the  effect  of  it  is  rather  salutary.  We  da  not  feel  that 
we  should  upset  a  rule  so  recently  resolved  upon  after  careful  argument  and  con- 
sideration. 

*  28  Eng.  Rep.  895;  Moak's  Underbill,  6l9et$eg,;  11  Am.  Rep.  212;  18  id.  879;  86  id.  198. 
A  naked  assertion  by  a  vendor  of  the  value  of  property  offered  for  sale,  even  though  untrue 
of  itself,  and  known  to  be  such  by  him,  unless  there  is  want  of  knowledge  by  the  vendee^  and 
the  sale  is  made  in  entire  reliance  upon  the  representations  made,  or  unless  some  artifice  is 
employed  to  prevent  inquiry  or  the  obtaining  or  knowledge  bj[  the  vendee,  will  not  render  the 
vendor  responsible  to  the  vendee  for  damages  sustained  by  him.  If,  however,  the  vendee  is, 
by  the  artifice  or  fraud  of  the  vendor,  induced  to  refrain  from  an  examination  of  the  property, 
and  be  relied  upon  the  assurances  made  to  him,  an  action  to  recover  damages  for  the  fraaa 
wUl  lie.     ChryOer  v.  Cam^xday,  90  N.  Y.  272 ;  S.  C,  «  Am.  Rep.  1 66. 
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The  very  fact,  however,  that  the  rule  is  disagreed  to  by  reputable  courts  is  a 
reason  why  it  should  be  strictly  rather  than  liberally  construea.  Its  application 
should  be  properly  guarded.  And  there  may  be  exceptions  to  the  rule.  The 
present  case,  however,  seems  to  be  one  of  the  common  instances  where  the  prin- 
ciple is  applicable. 

The  point  that  the  note  is  invalid  for  failure  of  consideration  is  not  grood.  The 
maker  was  to  have  a  certain  share  represented  by  equitable  ownership  in  real 
estate.     The  deed  to  the  trustee  provides  for  such  ownership. 

Nor  can  the  point  taken  prevail  that  the  owner  of  the  note  became  estopped  by  a 
representation  mat  he  would  give  the  note  up.  The  purchaser  of  the  land  mortgaged 
should  not  rely  upon  a  promise  without  consideration  to  do  something  in  the 
future.  The  defendant  contends  that  the  proof  amounts  to  an  admission  that  the 
mortgage  note  was  worthless,  and  that  the  real  plaintiff  is  estopped  from  recover- 
ing the  land  against  an  after  purchaser  before  whom  the  admission  was  made. 
But  no  such  admission  was  made.  On  the  contrary,  what  was  said  was  a  clear 
affirmation  that  the  note  was  due,  but  that  for  personal  reasons  the  holder  would 
probably  surrender  it  to  the  maker. 

The  action  is  a  writ  of  entry  in  the  name  of  an  assignee  of  a  mortgage,  but 
prosecuted,  it  is  admitted,  wholly  for  the  benefit  of  the  assignor.  There  was  no 
evidence  of  any  delivery  of  the  assignment  to  the  assignee,  except  that  the 
plaintifTs  attorney  of  record  produced  the  mortgage  and  toe  assignment  thereon 
at  the  trial.  It  is  the  opinion  of  a  majority  of  the  court  that  the  attorney's  pos- 
session of  the  papers  is  prima  fade  evidence  of  delivery  from  the  assignor  to  the 
assignee,  notwithstanding  the  admission  that  the  assignor  is  the  real  party  in 
interest  in  the  suit. 

Exceptions  overruled. 

Danfobth,  Yntom,  Emebt,  Fostbb  and  Haskell,  JJ.,  concurred. 


Gk>RHAH  V.   BlLLDfaS. 
Jane  11,  1885. 

WlLL—LlFl  ESTATl— IlfCOMB. 

A  testator  by  apt  and  proper  expression  ffave  to  hts  widow,  bj  his  will,  a  life  estate  in 
all  the  property  of  whioh  ne  aied  seized,  with  power  to  sell  and  dispose  of  any  of  the  same 
as  mav  be  most  for  her  comfort  and  convenience. 

B^clf  That  the  income  and  increase  of  the  estate  became  absolutely  the  property  of  the 
widow,  but  the  estate  did  not  vest  In  her,  and  all  that  remained  of  it  at  ner  decease, 
whether  in  the  same  specific  form  or  in  a  changed  condition  from  exchange,  sale  and 
re-inyestment,  should  be  distributed  under  the  wiuT  Those  articles  consumed  by  the  widow. 
by  her  own  fire,  at  her  own  table,  or  as  food  for  stock  were  disposed  of  by  her  as  she  bad 
a  riffht  to.  8he  is  not  chargeable  therefor,  and  like  articles  cannot  be  retained  from  her 
estate  in  their  place  and  stead.* 

•  George  A,  WUsoUy  for  plaintiff.  Enoch  Foeter  and  Adduan  E.  Herrick^  for 
defendant. 

Haskell,  J.  This  cause  is  reported  to  the  law  court  to  be  heard  on  bill, 
answer  and  proofs,  wherein  the  true  construction  of  the  will  of  Timothy  W.  Gor- 
ham  is  sought. 

The  will  provides,  **  It  is  my  will  that  my  debts  and  funeral  charges  be  paid 
out  of  my  estate." 

**I  give,  bequeath  and  devise  to  my  beloved  wife,  Emily  C.  Gorham,  the  rest 
and  residue  of  my  estate,  real,  personal  and  mixed ;  to  have  and  to  hold  for  and 
during  her  natural  life,  and  to  use  and  consume  so  much  of  the  same  as  may  be 
required  for  the  comfort  and  convenience,  giving  her  hereby  full  power  and 
authority  to  sell  and  dispose  of  and  convey  any  or  all  of  my  said  estate,  as  may 
be  most  for  her  comfort  and  convenience." 

**  I  give  and  bequeath  out  of  my  estate  which  may  remain  at  the  decease  of  my 
said  wife  to  each  of  her  brothers,  J.  D.  and  Simon  S.  Billings,  the  sum  of  two 
hundred  dollars." 

*  See  anU,  44. 
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*'  The  residue  and  remainder  of  my  estate  ...  at  the  decease  of  my  said 
wife,  I  give,  bequeath  and  devise,  after  the  above  bequests  shall  be  paid,  to  my 
brothers,  David  A.  and  Benjamin  F.,  and  to  my  sisters,  Lois  A.  and  Julia  A.,  to 
be  divided  among  them  equally,  share  and  share,  alike.  To  my  other  sisters  I 
give  nothing.*' 

The  testator  and  his  wife  at  the  time  of  his  decease,  lived  upon  a  small  farm 
furnished,  stocked,  and  equipped  as  farms  of  its  qualities  usually  are.  The  farm 
and  its  equipment  and  a  small  sum  of  money  constituted  his  entire  estate.  At 
his  decease  the  widow  received  and  entered  into  possession  and  enjoyment  of  the 
same  and  held  it  for  about  five  years  until  her  death,  when  his  executors  entered 
and  took  possession  of  the  farm  and  certain  of  the  chattels  thereon,  including  the 
harvested  crops  as  a  part  of  the  testator^s  estate,  and  witii  others  of  like  interest 
with  themselves  bring  this  bill  against  the  administrator  of  the  widow^s  estate 
and  her  heirs,  asking  a  construction  of  the  will,  and  that  they  be  enjoined  from 
disturbing  the  orator's  possession,  pending  this  suit. 

The  will  of  Timothy  W.  Qorham,  by  apt  and  proper  expression,  gave  to  his 
widow  a  life  estate  in  all  the  property  of  which  he  died  seized.  It  gave  her  fall 
power  to  consume  and  dispose  of  so  much  thereof  as  her  comfort  and  convenience 
might  require.  The  income  and  increase  of  the  estate  became  absolutely  her  own ; 
but  the  estate  did  not  vest  in  her  beyond  the  uses  and  necessities  mentioned  in 
the  will.  All  that  remained  of  it  at  ^er  decease,  whether  in  the  same  specific 
form  as  she  received  it,  or  in  any  new  or  changed  aspect,  resulting  from  sale, 
exchange  or  reinvestment,  remains  a  constituent  part  of  the  testator's  estate,  and 
should  be  distributed  according  to  his  will.  Those  articles  suitable  for  consump- 
tion that  the  widow  received  and  consumed,  either  by  her  own  fire,  or  at  her 
table,  or  as  food  for  the  stock,  were  disposed  of  by  her  as  she  had  a  right  to  do  by 
the  terms  of  the  will.  She  is  not  chargeable  therefor,  and  like  articles  cannot  be 
retained  from  her  estate  in  their  place  and  stead.  Such  construction  should  be 
given  to  wills  that  the  real  intention  of  the  testator  may  prevail.  The  will  by 
express  terms,  creates  a  life  estate,  coupled  with  a  power  of  disposal,  and  devises' 
the  remainder.  That  passes  under  the  devise.  Hall  v.  Otis^  71  Me.  830.  Had 
the  will,  as  in  Stuart  v.  Walker,  73  id.  145;  S.  C,  89  Am.  Rep.  311,  sho^pn 
an  intention  of  the  testator  to  limit  the  life  estate  to  both  the  principal  and 
income,  then  all  that  remained  of  either  should  go  under  the  devise  over, 
but  such  are  not  the  terms  of  the  will  and  the  manifest  intention  of  the 
testator.  He  was  a  farmer  of  small  means,  and  meant  to  secure  to  his  widow 
a  support  suited  to  her  station  in  life.  To  this  end  he  gave  her  the  whole 
income  of  his  estate  so  long  as  she  should  live,  and  fearful  lest  this  should 
not  be  sufficient,  as  he  could  not  foresee  the  number  of  her  days,  and  the 
health  and  strength  she  might  retain,  he  gave  her  authority  to  consume  and 
dispose  of  so  much  of  his  estate  as  necessary  to  secure  the  fulfillment  of  his 
intentions.  His  wishes  have  been  accomplished,  and  whatever  remains  of  the 
estate  that  he  left,  whether  in  the  same  form  that  he  left  it,  or  in  changed  aspect, 
must  be  distributed  under  his  will.  But  whatever  income,  increase  or  profit 
therefrom  his  widow  may  have  saved  belonged  to  her,  a  reward  for  her  own  toil 
and  thrift,  and  has  been  wrongfully  withheld  from  the  administrator  of  her  estate. 
Whatever  debts  of  the  testator,  or  charges  of  his  funeral  and  burial,  his  widow 
paid  from  her  own  means  should  be  allowed  from  his  estate.  Her  own  debts 
should  be  paid  from  her  estate.  All  questions  submitted  germain  to  the  will,  have 
been  answered. 

Decree  accordingly  to  be  entered  at  nuipriua.  Defendant  to  recover  costs  to 
be  paid  from  testator's  estate. 

PsTEBS,  C.  J..  Waltoit,  YmGiNy  LiBBBT  and  Emsbt,  JJ.,  concurred. 
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Pbbbt  v.  Chbslbt. 

June  16,  1886. 

Statutb  or  Limitations — Mittual  Acoounts — Auditobs  —  AcxNOWX'iDOif int. 

Ao  item  io  an  acconnt  annexed  which  has  been  paid,  and  a  receipt  given  and  accepted 
therefor,  cannot  be  considered  an  "  unsettled  item  "  within  Rev.  Stat.  1871,  chap.  81,  f  87. 

An  item  in  a  mutual  account  which  accrued  within  six  jears  of  the  date  of  the  writ  can- 
not save  from  the  operation  of  the  statute  of  limitations  any  other  items  in  the  account,  if 
th6re  be  none  within  six  jears  of  the  date  of  the  former. 

An  auditor  has  no  authority  to  pass  upon  the  account  laid  before  him  by  the  defendant 
unless  it  was  filed  in  set-off  in  the  court. 

In  a  letter,  before  suit,  the  defendant  wrote  the  plaintiff  concerning  the  account  sued 
"  when  we  meet,  we  will  talk  it  over.** 

Eisld^  that  this  was  not  a  sufficient  promise  or  acknowledgment  to  bring  the  case  within 
the  provisions  of  Rev.  Stat.,  chap.  81,  §  97,  which  provides  that  no  promise  or  acknowl- 
edgment takes  a  case  oyt  of  the  operations  of  the  statute  of  limitations  unless  the  promise 
or  acknowledgment  is  express,  in  writing,  and  signed  by  the  party  chargeable  thereby. 

John  J.  Perry,  for  plaintiff.  8.  (7.  Str<mt,  H.  W.  Gage,  F,  8.  Stroui  and  David 
Dwinj  for  defendant. 

Virgin,  J.  By  his  writ  dated  in  November,  1881,  the  plaintiff  sued  the  defend- 
ant on  an  account  annexed,  the  debit  side  of  which  comprised  two  hundred  and 
thirty-one  items,  commencing  in  March,  1848,  and  ending  in  March,  1878.  From 
the  first  item  of  March,  1848,  the  account  run  on  from  year  to  year  to  the  item  of 
March,  1865,  when  there  was  an  interval  of  more  than  twelve  years  in  the  account, 
the  next  succeeding  item  being  dated  September,  1877. 

All  of  the  items  on  the  credit  side  of  the  account  annexed  were  dated  in  1863 
and  prior  thereto,  with  the  exception  of  one  dated  September,  1877. 

The  case  went  to  an  auditor  who  disallowed  all  of  the  debit  items  of  the  plaintiff's 
account  which  were  dated  after  March,  1863,  except  that  of  "  September  term 
1877.  to  services  in  trying  Yeaton's  case,  $25,''  which  he  allowed.  But  it  is 
admitted  in  the  agreed  statement  t^iat  this  last-mentioned  item  was  paid  at  the 
time  in  cash  by  the  defendant  and  a  receipt  given  therefor.  This  payment  of  cash 
is  the  same  as  the  one  mentioned  on  the  credit  side  of  the  account,  and  therefore 
neither  the  charge  nor  the  credit  should  appear  in  the  account ;  the  item  having 
been  settled  by  the  parties  was  no  longer  an  "unsettled  item.*'  Rev,  Stat.  1871, 
chap.  81,  §  87 ;  Lancey  v.  Jf.  0.  R  R,  72  Me.  88 ;  Penniman  v.  Rotch,  3  Mete.  216, 228. 

tfnder  this  state  of  facts  the  action  is  barred  by  Rev.  Stat.  1871,  chap.  81,  §  84. 

The  plaintiff  strenuously  contends,  however,  that  the  item  of  $25  cash  was  in 
the  defendant's  account  together  with  another  cash  payment  of  $5,  and  both  being 
dated  in  September,  1877,  and  both  allowed  by  the  auditor,  they  or  either  of  them 
take  the  whole  account,  including  those  items  which  ante-date  twelve  years  of  non- 
dealing  between  the  parties.  But  assuming  these  two  items  of  credit  to  be  prop3rly 
allowed,  and  that  in  the  language  of  the  statute,  "the  cause  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of  the  last  item  proved,*'  we  do  not  understand 
that  those  items  within  six  years  next  before  the  aate  of  the  writ  can  save  from 
operation  of  the  statute,  any  other  items  in  the  account  if  there  be  none  within  six 
years  of  their  own  date.  This  precise  question  was  settled  in  Lanc&y  v.  Me.  O.  R, 
R,  supra,  and  we  see  no  occasion  for  disturbing  that  decision. 

We  are  aware  that  statements  maybe  found  m  the  opinions  of  courts,  several  of 
which  are  quoted  in  the  plaintiff's  brief,  which,  if  considered  as  abstract  proposi- 
tions, might  seem  to  aid  the  plaintiff,  but  when  they  are  applied  to  the  facts  then 
under  consideration,  they  sustain  no  such  view. 

There  is  another  answer  to  the  $5  cash  item  taken  from  the  defendant's  account. 
The  defendant's  account  was  never  filed  in  set-off.  It  was  only  conditionally  con- 
sidered by  the  auditor.  It  is  no  part  of  the  case,  it  never  having  "  been  ordered  by 
the  court "  or  **  expressly  embraced  in  the  order."      Rev.  Stat.,  chap.  82,  §  69. 

The  auditor  does  not  find  that  the  parties  agreed  that  the  defendant's  account 
should  be  allowed  in  payment  of  the  plaintiff's,  but  he  makes  an  alternative  report 
based  upon  the  court's  finding  as  to  that  fact;  and  no  evidence  is  found  in  the  case 
bearing  upon  that  point. 

It  is  urged  that  the  defendant's  letter  of  March  2,  1876,  brings  the  case  within 
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the  provisions  of  Rev.  St;it.,  chaj).  81,  §  97.  But  we  find  no  **  promise  "  thereia 
save  to  talk  it  over  when  the  parties  meet ;  and  no  acknowledgment  except  that 
the  plaintiff  owes  the  defendant  "  more  than  $100.''  Lwnt  v.  SteoeM,  24  Me.  538; 
Weston  V.  HodgUns,  136  Mass.  326. 

Judgment  for  the  defendant.  * 

Peters,  C.  J.,  Walton,  Libbbt,  Ehbrt  and  Haskell,  JJ.,  conciirred. 

[As  to  when  the  statute  oommences  to  run  AgainBt  an  attomeT's  claim  for  servicea,  see  8$ 
Eog.  Rep.  62,  836.    As  to  sobsequent  promise,  etc.,  80  Eng.  Rep.  207;  49  Am.  Rep.  844— Ed.] 


Whitb  c.  Levant. 
June  16,  18S5. 

Pension  —  Town  Officer — Fus  fOft  Sbbtiob  of  Sdbpobnas. 

While  a  person  while  holding  the  offices  of  selectman,  overBeer  of  the  poor  and  town 
affent,  obtained  a  United  States  pension  for  one  of  his  town's  paupers,  and  hi  pnrsoanoe 
of  previous  agreement  with  the  pensioner,  appropriated  the  back  pay^  toward  the  pension- 
er's indebtedness  to  the  town  for  past  support,  which  sum  the  pensioner,  by  an  action  at 
law,  subseciuently  recovered  from  the  officer,  —  Meld^  that  the  officer  cannot  maintain  an 
action  asainst  the  town  for  services,  eipenses  and  disbursements  in  defending  the  action 
affainst  oim  bj  the  pensioner,  nor  in  successfully  defending  an  indictment  in  the  United 
states  court  for  the  taking  of  such  money  in  violation  of  UTS.  Rev.  Stat.,  $  5485.* 

A  party  cannot  charge  fees  for  serving  subp<Bnas. 

A  constable  cannot  charge  fees  for  serving  a  subpcona  on  witnesses  outside  of  his  own 
town. 

Barker^  Voae  dh  Barker,  for  plaintiff.  Jasper  Hutchings  and  Charles  Hamlin^  for 
defendant. 

Virgin,  J.  While  chairman  of  the  boards  of  selectmen  and  overseers  of  the 
poor  and  agent  of  Levant,  the  plaintiff  assisted  one  Mrs.  Smart  (for  many  years 
supported  as  a  pauper  by  the  defendants)  in  obtaining  her  pension,  under  an  agree- 
ment with  her  that  the  back  pay  which  might  be  recovered  should  be  appropnat^ 
toward  her  indebtment  for  support.  When  the  pension  check  came,  the  pensioner 
at  first  repudiated  the  agreement;  but  finally  accepted  $50  as  an  inducement  to 
appropiiate  the  balance  of  the  back  pay  as  originally  agreed. 

On  July  5,  1880,  the  plaintiff  paid  the  balance  of  the  pension  money  (f  164.42) 
into  the  town  treasury  to  the  credit  of  the  pauper  fund,  from  which  there  were 
subsequently  drawn,  on  town  orders,  $10  by  the  attorney  who  prosecuted  the  pen- 
sion claim,  $2  by  the  justice,  and  $50  by  this  plaintiff. 

On  July  12,  1880,  the  pensionor  sued  the  plaintiff  for  the  recovery  of  her  pen- 
sion money,  and  at  the  April  term,  1881,  obtained  a  yerdict  therefor.  The  case 
went  to  the  law  court  on  motion  and  exceptions  which  were  orerruled.  73  Me.  332 ; 
S.  C,  40  Am.  Rep.  356.  The  execution  which  issued  on  the  judgment  ($193.46) 
was  paid  on  May  15, 1882,  by  a  town  order,  but  without  any  vote  of  the  town. 

The  plaintiff  now  seeks  inter  alia  to  recover  from  the  town  payment  for  his  per- 
sonal services  and  expenses,  summoning  witnesses,  and  fees  paid  them  and  for  tees 
paid  to  his  counsel  in  the  action  of  Mrs.  Smart  against  him ;  and  the  jury,  under 
the  instructions  of  the  presiding  justice,  rendered  a  verdict  therefor,  which  the 
defendants  now  move  may  be  set  aside  as  being  against  law. 

Our  opinion  is  that  so  much  of  the  verdict  as  includes  fees  for  the  plaintiff  per- 
sonally serving  siibpcmas  on  witnesses  is  without  authority  of  law.  There  is  no 
statute  authority  for  a  party  personally  to  serve  a  subpcena  on  his  own  witness  or 
to  charge  fees  for  such  service. 

Affain,  the  action  of  Smart  v.  White^  7S  Me.  332,  S.  C,  40  Am.  Rep.  856,  was 
for  tne  recovery  of  money  obtained  from  a  United  States  pensioner  in  violation 
of  a  i)enal  statute.  This  court  has  adjudged  that  the  money  was  illegally  in  this 
plaintiff's  hands;  that  the  rule  of  respondeat  superior  did  not  apply;  that  this 
plaintiff  was  the  active  and  efficient  party  in  perpetrating  the  wrong ;  and  that 
the  fact  that  before  the  action  was  brought  he  paid  the  money  to  the  town  would 
not  screen  him. 

♦  See  ante,  96. 
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We  are  of  the  opinion  also  that  the  plaintiff  cannot  recover  for  any  flervices  ren- 
dered or  money  paid  in  the  defense  of  that  action. 

This  case  does  not  come  within  the  rule  of  that  class  of  cases  which  hold  that 
a  town  may  expressly  indemnify  its  officers  against  liabilities  incurred  by  them  in 
the  Jkma  jide  discharge  of  their  official  duties,  as  in  the  case  of  an  assessor  in  the 
assessment  of  taxes  —  Nelson  v.  Milfordy  7  Pick.  18 — or  of  a  surveyor  in  repair- 
ing a  highway  —  Bancroft  v.  Lynnfield^  in  18  id.  668— or  of  a  committee  against  a 
judgment  in  favor  of  a  pew-owner,  for  removing  a  meeting-house  and  out  of  its 
materials  constructing  a  town-house  —  Hadsell  v.  Hancock^  8  Gray,  627  —  or  of  a 
school  committee  for  expenses  in  successfully  defending  an  action  for  libel  alleged 
to  be  contained  in  an  official  report  made  by  them  in  good  faith  Fuller  v. 
Oroton^  11  Gray,  840  —  or  of  a  school  committee  in  defending  an  action  for  an 
alleged  seizure  and  asportation  of  certain  school  registers  -^5&iYi  v.  Savoy,  3 
Cush.  630  —  or  of  a  collector  of  taxes  for  costs  and  expenses  in  defending  actions 
against  him  for  actions  done  in  the  honxi  fide  performance  of  his  official  duties, 
^keY.  Middletojiy  12  N.  H,  278;  for  the  defendants  never  voted  any  indemnity, 
and  the  services  were  rendered  and  expenses  incurred  in  defending  acts  entirely 
foreign  from  any  discharge  of  official  duties. 

This  case  comes  rather  within  the  class  of  cases  which  hold  that  a  **towii,  in 
its  corporate  capacity,  will  not  be  bound,  even  by  an  express  vote  of  a  majority, 
to  the  performance  of  contracts  or  other  legal  duties  not  coming  within  the  scope 
of  the  objects  and  purposes  for  which  it  is  incorporated."  Anthony  y.  AdamSj  1 
Mete.  284;  Vincent  v.  Nantucket,  12  Cush.  103;  Minot  v.  W.  Boxhiry^  112  Mass.  5; 
Westbrook  v.  Deering,  63  Me.  231.  It  is  no  part  of  the  duty  of  towns  or  town  offi- 
cers to  obtain  pensions  for  its  paupers.  And  if  town  officers  see  fit  to  indulge  in 
such  an  avocation  for  the  ultimate  purpose  of  securing  an  appropriation  of  the 
pension  money  to  the  pauper's  indebtment  to  the  town,  and  thereby  involve 
themselves  in  lawsuits,  the  law  will  not  allow  them  to  involve  the  town  and 
recover  for  the  services  and  expenses  of  such  an  unsuccessful  speculation. 
'  We  think,  therefore,  that  the  verdict  is  against  law  so  far  as  it  includes  any 
thing  charged  for  the  Smart  case,  and  also  for  any  thing  by  way  of  fees  for  serv- 
ing subpoenas  out  of  the  town  of  Levant  in  the  Morey  case. 

The  plaintifTs  exception  to  the  ruling  of  the  presiding  justice  instructing  the 
jury  not  to  consider  the  items  of  the  plaintiff's  bills  in  connection  with  the  crimi- 
nal prosecution  must  be  overruled.  Oo^  v.  Eppingy  41  N.  H.  639 ;  Merrill  v. 
PlainJieU,  45  id.  126. 

Therefore  unless  the  plaintiff  remit  so  much  of  the  verdict  as  the  parties  agree 
comprise  the  illegal  items  mentioned  in  this  opinion,  the  motion  must  be  sus- 
tained and  a  new  trial  wanted . 

Otherwise  motion  ana  exceptions  overruled. 

Pbtebs,  C.  J.,  Danfobth,  Embry,  Foster  and  Haskell,  JJ.,  concurred. 


HOBART  V,  BbNIOBTT. 
June  22,  1885. 

RioirTBRS  —  Sbrvick  of  Writs  —  Ambndmkkt  op  Offiosb's  Rktubks  —  Sales  on  Exboution. 

Receivers  of  savings  banks  may  maintain  actions  in  their  own  name  or  in  the  name  of 
the  bank. 

The  failure  to  obtain  an  order  of  notice  on  the  defendant  at  the  return  term  of  the  writ 
does  not  defeat  the  attachment. 

An  officer's  return  on  an  execution,  that  he  had  fri^en  the  notice  of  the  intended  sale 
required  by  law,  is  conclusive  evidence  of  that  fact,  and  he  cannot  be  allowed  to  amend 
his  return  so  as  to  show  that  no  such  notice  was  ^i^cn. 

If  a  receiver  improperly  purchases  property  sold  on  an  execution  in  favor  of  the  estate 
which  he  represents,  the  sale  will  be  valid,  but  the  receiver  will  be  responsible  for  any 
injury  whicn  the  estate  thereby  sustains. 

A  Mile  upon  execution  of  the  equity  of  redemption  of  real  estate  on  which  there  are  two 
or  more  mortgages  at  the  same  time,  and  for  a  groM  sum,  is  not  illegal  or  void. 

WtUon  dh  Woodwardy  for  plaintifE.    D.  2>.  Stewarty  for  defendant. 
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Walton,  J.  We  will  answer  the  questions  presented  for  the  determination  of 
the  law  court  in  the  order  in  which  they  are  stated  in  the  report. 

1.  Receivers  of  savings  banks  may  commence  suits  in  the  name  of  the  bank  or 
in  their  own  names  as  receivers.  It  is  immaterial  which.  Suits  may  be  so  com- 
menced by  the  receivers  of  banks  of  discount,  and  no  reason  is  perceived  why 
the  same  rule  should  not  apply  to  the  receivers  of  savings  banks.  Rev.  Stat.,  chap. 
47,  §  62. 

2.  If  a  writ  is  entered  in  court  without  any  other  service  than  the  attachment 
of  property,  as  provided  in  Rev.  Stat.,  chap.  81,  §  23,  the  attachment  will  not  be 
held  to  have  been  abandoned  or  invalidated,  although  the  order  of  notice  on  the 
defendant  is  not  obtained  or  served  till  a  subsequent  term.  The  statute  authoriz- 
ing notice  in  such  cases  contains  no  limitation  as  to  the  time  within  which  the 
order  shall  be  obtained  or  served,  or  that  the  attachment  shall  be  lost  if  the  order 
of  notice  is  not  obtained  or  served  within  a  given  time ;  and  we  do  not  think  the 
court  would  be  justified  in  fixing  such  a  limitation.  If  such  delays  cause  incon- 
venience, the  legislature  and  not  the  court  must  provide  the  remedy. 

8.  Amendments  of  officers'  returns,  by  which  the  title  to  property  is  to  be 
affected,  should  be  allowed  with  great  caution.  And  in  no  case  should  such  an 
amendment  be  allowed  unless  the  court  can  see  clearly  that  it  will  be  in  the 
furtherance  of  justice.  The  court  does  not  see  clearly  that  the  amendment  pro- 
posed in  this  case  (the  effect  of  which  would  be  to  defeat  the  title  of  the  savings 
bank  and  vest  it  in  one  who  purchased  of  a  debtor  pending  a  suit  against  him  m 
which  the  property  was  attached),  would  be  in  the  furtherance  of  justice.  Con- 
sequently, the  amendment  is  not  allowed.  The  officer^s  return  is  conclusive  evi- 
dence 01  the  facts  therein  stated  and  cannot  be  contradicted.  And  in  the  appli- 
cation of  this  rule,  it  can  make  no  difference  whether  the  property  sold  by  the 
officer  on  an  execution  is  purchased  by  the  judgment  creditor  or  a  stranger. 
Whoever  the  purchaser  may  be,  in  defense  of  his  title  he  has  a  right  to  rely  upon 
the  officer's  return  as  conclusive  evidence  of  the  facts  therein  stated.  By  **  facts 
therein  stated  "  we,  of  course,  mean  such  facts  only  as  relate  to  the  doings  of  the 
officer,  and  are,  therefore,  properly  stated  in  the  return.     The  fact  that  he  has 

fiven  due  notice  of  an  intended  sale  is  one  proper  to  be  stated  in  a  return,  and 
is  statement  that  he  has  given  such  notice  cannot  be  contradicted.  If  the  state- 
ment is  false,  the  remedy  of  one  thereby  injured  is  an  action  against  the  ofScer 
for  a  false  return.  The  statement  cannot  be  contradicted  for  the  purpose  of 
defeating  the  title  of  one  who  purchased  the  property  at  a  sale  made  by  the 
officer,  although  the  purchaser  was  the  judgment  creditor  in  the  execution  on 
which  the  property  was  sold.  In  this  particular  we  think  he  is  entitled  to  the 
flame  protection  as  any  other  purchaser. 

4.  If  a  receiver  improperly  purchases  property  sold  on  an  execution  in  favor  of 
the  estate  which  he  represents,  the  proper  remedy  is  to  hold  him  responsible  for 
the  injury,  if  any,  which  the  estate  thereby  sustains.  It  would  be  the  poorest  of 
all  remedies  to  hold  the  purchase  void,  and  thus,  perhaps,  lose  to  the  estate  both 
the  property  and  the  debt  to  secure  which  the  purchase  was  made.  In  bidding 
off  the  equity  of  redemption  which  had  been  attached  on  the  writ,  the  receiver 
probably  did  what  he  believed  to  be  for  the  interest  of  the  bank  which  he  repre- 
sented. But  whether  he  acted  wisely  or  unwisely  is  a  question  that  will  not  be 
considered  in  this  suit.  It  is  sufficient  to  say  that  the  court  declines  to  declare  the 
purchase  void. 

5.  A  sale  upon  an  execution  of  a  right  in  equity  to  redeem  a  parcel  of  real  estate, 
on  which  there  are  two  or  more  mortgages,  at  the  same  time,  and  for  a  sroes  sum 
is  not  illegal  or  void.  So  decided  in  Bartlett  v.  Steams^  78  Me.  17.  The  sale  in 
this  case  was  not,  therefore,  void  on  that  account. 

We  have  now  answered  aJl  the  questions  of  law  presented  in  the  report,  and  the 
entry  must  be 

Case  to  stand  for  trial  on  the  questions  of  fact  put  to  issue  by  the  answer. 
Pbtbbs,  0.  J.,  Danfobth,  Libbbt,  Emsey  and  Haskell,  JJ.,  concurred. 


Digitized  by  LjOOQ  IC 


He.]  Statb  v.  Bjqgiks.  S96 


State  v,  Hiooiks. 

June  28,  1886. 

Cbiminal  Law  —  Ihdiotmknt  —  Covspiract  — •  Dbmukrkr. 

An  indictment  not  in  the  language  of  the  Btatute,  or  words  conyeying  the  same  meaning, 
D9r  charging  a  crime  known  to  the  common  law,  will  be  qnaahed  on  demurrer. 

Indictment. 
"  State  op  Maine,  )       . 
'*  Hancock,  ]  **•  * 

"At  the  supreme  judicial  court  begun  and  holden The  jurors  for  said 

State  upon  their  oath  present  that  Bradford  Higgins  and  John  H.  Hiffgins,  of 
Ellsworth,  in  said  county,  at  Ellsworth  in  said  couDty  of  Hancock,  on  the  tenth 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
four,  did  then  and  there  maliciously  threaten  to  accuse  one  James  L.  Brown  with 
committing  tlie  crime  against  nature,  with  intent  thereby  to  extort  money  from 
him,  the  said  James  L.  Brown. 

*  *  And  the  jurors  aforesaid  upon  their  oath  aforesaid,  still  present  that  Bradford 
Higgins  and  John  H.  Higgins,  both  of  Ellsworth,  in  the  county  of  Hancock  afore- 
saW,  devising  and  intending  unjustly  and  maliciously  to  deprive  one  James  L. 
Brown  of  bis  good  name  and  character,  and  to  subject  him,  the  said  James  L. 
Brown,  without  any  just  cause,  to  the  punishment  by  law  inflicted  for  the  crime 
against  nature,  on  the  tenth  day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  eighty-four,  at  Ellsworth,  in  the  county  aforesaid,  falsely, 
unlawfully,  wickedly,  and  maliciously  did  combine,  conspire,  confederate  and  agree 
toother,  falsely  to  charge  and  accuse,  and  then  and  there  in  pursuance  of  said  con- 
spiracy, combination  and  agreement,  did  falsely  charge  and  accuse  him,  the  said 
James  L.  Brown,  with  having  committed  the  crime  against  nature  by  having  a 
venereAl  and  carnal  intercourse  and  copulation  with  a  mare;  with  intent  unjustly 
to  obtain  and  acquire  of  and  from  him,  the  said  James  L.  Brown,  to  them,  the  said 
Bradford  Higgins  and  John  H.  Higgins,  divers  sums  of  money,  for  compounding 
the  said  pretended  felony  and  crime  against  nature,  so  as  aforesaid  falsely,  wick- 
edly and  maliciously  charged  upon  him,  the  said  James  L.  Brown.*' 

George  M.  Warren,  county  attorney,  for  State.   WisweU  <Sb  Kin^^  for  respondents. 

Per  Curiam.  The  first  count  sets  forth  no  crime  under  the  Rev.  Stat.,  chap. 
118,  §  23,  because  it  uses  neither  the  words  of  the  statute  nor  their  equivalent  as 
decided  in  Stats  v.  the  same  defendants,  this  term. 

Nor  does  it  charge  any  crime  known  to  the  common  law.  The  second  count  is 
insuflicient  for  similar  reasons.  If  founded  upon  statute  relating  to  conspiracie» 
—  Rev.  Stat.,  chap.  126,  §§  17,  18  —  it  fails  entirely  to  describe  the  crime  there 
defined.  The  purpose  as  alleged  is  not  to  subject  the  complainant  to  pimishment 
but  to  obtain  money  from  him.  Nor  is  it  to  injure  him  in  his  person,  character, 
or  business  or  property,  but  another  and  different  one,  viz.,  to  obtain  money — 
or,  if  the  first  purpose  is  alleged,  then  the  purpose  is  double,  and  void  for  that 
reason. 

No  sufficient  charge  of  conspiracy  at  common  law  is  found  in  this  count.  The 
purpose  for  which  the  alleged  combination  was  made  cannot  be  ascertained,  except 
oy  referring  to  the  act  done,  which  is  not  admissible.  Oomm,  v.  Munt^  4  Mete. 
125. 

Exceptions  snatained.    Indictment  quashed. 
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Fabbington  «.  Anson. 

July  27,  1886. 

Paupbr  Supplies. 

Ad  indiyidaal  cannot  maintain  an  action  a^inst  a  town  for  supplies  furnished  a  pauper, 
resident  therein,  when  there  is  no  count  in  the  writ,  founded  on  statute  liability,  unless  he 
proves  that  the  supplies  were  furnished  as  pauper  supplies,  hy  virtue  of  a  contract  with 
the  overseers  of  the  poor. 

Merrill  dh  Coffin^  for  plaintiff.     J.  J.  Pa^lin,  for  defendant. 

Danforth,  J.  The  plaintiff  seeks  to  recover  for  aid  rendered  an  alleged  pau> 
per.  There  is  no  count  in  the  writ  founded  upon  a  statute  liability  —  no  pretense 
that  any  such  exists.  The  supposed  pauper  has  his  settlement  in  the  defendant 
town ;  the  plaintiff  lives  and  rendered  the  services  for  which  she  claims  pay  in 
another  town.  It  is,  therefore,  evident  that  to  succeed  she  must  show  that  she 
furnished  the  support  by  virtue  of  some  arrangement  —  some  contract  with  the 
overseers  of  the  poor  —  and  that  it  was  furnished  as  pauper  supplies.  This  she  fails 
to  do. 

The  case  shows  that  previous  to  October  1,  1879,  the  plaintiff  had  supported 
the  child  as  a  pauper  under  an  express  agreement  with  the  overseers,  for  which  she 
has  been  paid.  At  that  date  another  and  a  different  agreement  was  made  by 
which  she  was  to  take  thp  child  as  her  own  and  save  the  town  harmless  from  aU 
expenses  on  his  account  until  he  had  reached  his  majority  —  as  a  consideration 
for  this  the  overseers  were  to  pay  her  the  sum  of  $60,  and  by  indentures  bind 
the  child  to  her  during  his  minority.  Subsequently  the  contract  was  reduced 
to  writing  and  the  $60  were  paid.  Under  this  agreement,  the  plaintiff  furnished 
the  support  for  which  she  claims  to  recover  in  this  action.  But  under  this  con- 
tract the  child  had  ceased  to  be  a  pauper.  The  plaintiff  so  understood  it  and 
so  did  the  overseers.  The  former  agreement  had  ceased,  the  child  was  relieved 
from  the  disabilities  of  a  pauper  and  the  town  from  liability,  until  a  new  necessity 
occurred  and  a  new  notice  given. 

But  it  is  said  that  this  last  agreement  was  void  and  therefore,  did  not  interrupt 
the  former.  It  is  true  that  at  the  end  of  about  four  years,  legal  process  was  com- 
menced in  behalf  of  the  child,  and  the  court  discharged  him  from  his  indentures. 
But  this  does  not  change  the  fact  that  for  the  time  he  was  not  a  pauper,  that  the 
town  was  relieved  of  his  support  and  entitled  to  the  necessary  statute  proceed- 
ings before  it  could  again  become  liable.     Oldtown  v.  Falmouth,  40  Me.  108. 

It  is  further  claimed  that  the  plaintiff  is  entitled  to  recover  for  services  rendered 
in  the  partial  performance  of  the  contract  by  reason  of  having  been  prevented 
ftom  its  full  performance  by  the  fault  of  the  other  party.  The  same  reply  may 
be  made  here  as  before.  These  services  were  not  rendered  to  a  pauper,  nor  in  fact 
to  the  town.  The  town  was  not  a  party  to  the  latter  contract,  nor  in  any  legal 
sense  did  it  receive  any  benefit  under  it  upon  which  an  implied  promise  could 
rest. 

It  was  only  that  benefit  which  accrues  in  all  cases  when  the  town  is  relieved 
from  the  support  of  one  who  has  been  a  pauper.  It  is  true  that  both  contracts 
were  made  by  the  overseers  of  the  poor.  The  former  by  them  as  the  legal  agents 
or  servants  of  the  town,  in  which  they  had  the  power  and  did  bind  the  town  to 
its  performance.  But  the  latter  was  made  by  them  in  their  official  capacity,  in 
pursuance  of  a  duty  imposed  upon  them  by  statute,  for  which  they  alone  are  respon- 
sible and  to  the  performance  of  which  they  could  not  bind  the  town.  The  town 
had  no  authority  in  the  matter.  It  could  not  interfere  to  dictate  the  terms  of  the 
contract,  or  to  prevent  it.  It  was  not  therefore,  responsible  for  an  error  or  omis- 
sion in  the  papers,  and  wherever  the  responsibility  of  such  error  or  omissi(m  may 
rest,  whether  upon  the  plaintiff  or  the  overseers,  it  certainly  cannot  upon  the 
town,  nor  can  it  impose  any  liability  upon  the  town  for  services  renderea  under 
the  contract.  MUcheU  v.  Eoddand,  52  Me.  118;  Brown  v.  VinalhaMnj  65  id.  402; 
S.  C,  20  Am.  Rep.  709. 

Judgment  for  the  defendants. 

Pbtbbs,  C.  J.,  Walton,  Libbbt,  Embbt  and  Fostbb,  JJ.,  concurred. 
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Statb  f>,  Getchell. 

July  27,  1886. 

Practiob — Calling  thb  Jury  into  Couet. 

It  is  not  error  for  the  court  to  recall  the  jury,  interro^te  them  as  to  the  dijficalties  iu 
the  way  of  an  agreement,  and  repeat  a  portion  of  the  instructions  given  them  when  the 
case  was  submitted  to  them.* 

W,  T.  Ilainesy  county  attorney,  for  State.     IT,  M.  Heat\  for  defendant. 

Per  Curiam.  The  exceptioDs  in  this  case  are  not  to  any  ruling  of  law  by  the 
presiding  justice,  but  to  his  acts  in  recalling  the  jury  after  they  had  retired,  put- 
ting certain  questions  to  the  foreman  and  repeating  a  part  of  the  instructions  pre- 
yiously  given.  This  is  in  accordance  with  precedent  and  sustained  by  authority. 
CommonweaUh  t.  BntlMng,  15  Pick.  838. 


Carlton  t>.  Newman. 
August  8, 1886. 

€oNBTiTunoNAL  Law  —  Illioal  Tax  —  Enjoining  Collbction. 

A  bill  to  enjoin  the  collection  of  an  entire  school  district  tax,  assessed  without  authority 
of  law,  brought  by  all  the  tax  payers,  or  by  any  number  thereof  in  behalf  of  themselves 
and  all  others,  may  be  sustained  on  the  ground  of  the  inherent  jurisdiction  of  equity  to 
interpose  for  the  purpose  of  preventing  multiplicity  of  suits. 

When  municipal  officers  proceed  to  erect  a  school-house  for  a  district  under  the  provis- 
ions of  Rev.  Stat.,  chap.  11,  %  66,  they  can  legally  expend  therefor  only  so  much  money 
as  the  district  may  have  voted  for  that  purpose. 

The  legislature  cannot  constitutionally  authorize  the  assessment  upon  the  polls  and 
estates  of  a  school  district  an)r  sum  of  monev  expended  by  the  municipal  officers  in  erect- 
ing a  school-house  in  the  district  in  excess  of  the  sum  voted  therefor  by  the  district. 

Joseph  C,  Eolman  and  Drumnumd  db  I>rummand,  for  plaintiffs.  K  0,  Cheenleqf, 
for  defendants. 

Virgin,  J.  While  the  defendant  admits  the  facts,  he  denies  that  equity  can  enjoin 
the  collection  of  the  pretended  tax,  even  on  the  assumption  that  it  was  assessed 
without  the  authority  of  law  and,  therefore  void,  and  he  contends  that  the  only 
remedies'  open  to  the  plaintifts,  and  all  the  other  tax  payers  on  whose  polls  and 
estates  the  tax  has  been  assessed  are  simply  such  as  the  law  affords,  viz. :  Each  to 
defend  the  action  of  debt  against  himself,  provided  the  collector  shall  proceed  to 
enforce  the  collection  by  such  action,  under  the  provisions  of  Rev.  Stat.,  chap.  6, 
f  141 ;  or,  in  case  the  collector  shall  resort  to  the  more  usual  mode  of  seizing 
their  individual  property  under  the  other  statutory  provisions  for  the  collection 
of  taxes,  then  for  each  tax-payer  whose  property  shall  be  taken  to  bring  an  action 
for  damages,  or  recover  back  the  money  when  collected,  and  these  remedies  are 
said  to  be  **  plain,  adequate  and  complete." 

If  a  tax  against  an  individual  be  illegal,  simply  by  reason  of  some  irregularity 
in  its  assessment,  as  for  instance,  on  account  of  over-valuation,  or  if  laid  on  prop- 
erty which  the  tax  payer  did  not  own  at  the  time,  he  would  then  have  ample 
remedy  therefor  by  a  seasonable  application  for  an  abatement.  Rev.  Stat.,  chap. 
6,  §§  68,  69;  Oilpatriek  v.  Saco,  57  Me.  277.  Moreover,  it  is  generally  held  that  a 
bill  to  restrain  the  collection  of  a  tax  cannot  be  maintained  on  the  sole  ground  of 
its  illegality.  Greene  v.  Mumford,  5  R.  I.  472 ;  Sherman  v.  Leonard j  10  id.  469 ; 
Guest  V.  Brooklyn,  69  N.  Y.  506;  LoudY,  Charlestown,  99  Mass.  208;  Whiting  v. 
Bostortk^  106  id.  89,  98 ;  HunneweU  v.  CharUstown^  id.  850.  There  must  be  some 
allegation  presenting  a  case  of  equity  jurisdiction.  Dov>s  v.  Chicago^  11  Wall.  108; 
HannewinMe  v.  Ge(yrgetawn,  15  id.  547 ;  8taU  Railroad  Tax  Cases,  92  U.  S.  675,  614 ; 
cases  cited  2  Dest.  Tax,  676,  677.  In  Eunnewell  v.  Charlestown,  supra,  brought 
by  a  single  plaintiff,  the  court  adds:  "The question  is  not  affected  by  the  fact 
that  there  are  others,  whether  few  or  many,  who  are  subjected  to  a  like  assessment 

*  See  7  Am.  Bep.  81;  Bailejr's  Trial  Prao.  242.  But  the  court  has  no  right  to  change  the 
tenor  of  the  charge  already  given.    Foster  v.  Tumet^  81  Kans.  58. 
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by  the  same  proceeduigs  of  the  city  council  and  Tvho  propose  to  contest  their  lia- 
bility." 

But  we  are  of  opinion  that  when  it  appears  that  an  entire  school-district  tax  is 
illegal,  because  assessed  without  authority  of  law,  a  bill  to  enjoin  its  collection, 
brought  by  all  of  the  tax  payers  of  the  district  jointly  on  whose  polls  and  estates 
the  tax  has  been  assessed,  or  by  any  number  thereof  on  behalf  of  themselves  and 
all  the  others  similarly  situated,  may  be  sustained  upon  the  ground  of  inherent 
jurisdiction  of  equity  to  interpose  for  the  purpose  of  preventing  a  multiplicity  of 
suits ;  that,  although  each  tax  payer  has  some  legal  remedy,  it  is  grossly  inadequate 
when  compared  with  the  comprehensive  and  complete  relief  afforded  by  a  single 
decree. 

The  general  doctrine,  coeval  with  equity  proceedings,  asserted  in  a  multitude 
of  decisions,  that,  in  certain  cases,  where  parties  have  some  remedy,  equity  may 
interpose  and  take  cognizance  for  the  purpose  of  preventing  a  multiplicity  of  suits, 
was  declared  by  Chancellor  Kent  to  be  **  a  favorite  object  with  a  court  of  equity." 
BrinJcerhoff^.  Browriy  6  Johns.  Ch.  151,  and  the  number  of  parties  and  the  multi- 
plicity of  actual  or  threatened  suits,  as  stated  by  Comstock,  J.,  sometimes  justify 
a  resort  to  equity  when  the  subject  is  not  at  all  of  an  equitable  character  and  there 
is  no  other  element  of  equity  jurisdiction.  N.  F.  &  N,  H.  R.  R.  v.  SchuyWy  17 
N.  Y.  608.  And  yet  the  precise  extent  and  limitations  of  the  doctrine  are  still 
unsettled,  the  decisions  being  quite  inharmonious  even  as  to  its  fundamental 
grounds.  It  is  said  that  '* bills  of  peace"  were  founded  upon  this  ground  —  ta 
quiet  unnecessary  litigation  as  to  titles,  and  where  one  person  claimed  or  defended 
a  right  against  many  or  many  against  one.  Sto.  Eq.,  §  864.  lu  these  bills  orig' 
inally,  whether  brought  by  or  in  behalf  of  many  against  one,  or  by  one  against  or 
on  behalf  of  many,  *'  chancery  confined  its  jurisdiction  to  cases  wherein  there  was^ 
common  interest  in  the  subject-matter  of  the  controversy,  or  a  common  title  from 
which  all  their  separate  claims  and  all  the  questions  at  issue  arose,  it  not  being 
enough  that  the  claims  of  each  individual  being  separate  and  distinct,  there  was 
a  community  of  interest  merely  in  the  question  of  law  or  fact  involved,  or  in  the 
kind  and  form  of  remedy  demanded  and  obtained  by  or  against  each  individual." 
Pom.  Eq.,  §  268.  But,  at  an  early  day,  the  limitations  l^gan  to  yield  and  the 
jurisdiction  to  extend.  Thus,  in  York  v.  PiUdngton^  1  Atk.  282,  Lord  Chancellor 
Hardwickb  at  first  intimated  that  the  bill  could  not  be  maintained  for  want 
of  any  general  right  or  privity  among  the  parties  and  because  the  natdre  of  the 
defendants'  claims  was  different,  and  that,  therefore,  injunction  would  not  quiet 
the  possession,  as  other  persons  not  parties  might  likewise  claim  a  right.  But 
after  argument,  he  changed  his  opinion,  saying  buls  might  be  maintained,  although 
there  were  no  privity  between  the  plaintiffs  and  defendants,  nor  any  general  rignt 
on  the  part  of  the  defendants,  and  when  many  more  might  be  concerned  than 
those  before  the  court. 

This  jurisdiction  has  continued  to  extend  until  it  comprises  a  great  variety  of 
cases,  which  do  not  come  strictly  within  bills  of  peace,  but  which  courta  have 
declared  to  be  analogous  thereto  and  within  the  principles  thereof,  and  in  which 
there  was  no  common  title  or  community  of  interest  in  any  thing,  save  the  ques^ 
tion  at  issue  and  the  remedy  sought.  Thus,  in  a  recent  case,  where  the  owner  of 
lands  on  a  river  sought,  by  a  bill  against  them  jointly,  to  restrain  several  owners 
of  mines  from  depositing  the  debris  thereof  in  the  river  and  its  tributaries,  where 
it  floated  down  and  was  deposited  on  the  plaintiff^s  lands,  on  demurrer,  Sawteb, 
J.,  sustained  the  bill,  saying:  **The  rights  of  all  involve  and  depend  upon  iden- 
tically the  same  question,  both  of  law  and  fact.  It  is  one  of  the  class  of 
cases,  like  bills  of  peace  and  bills  founded  on  analogous  principles,  where  a  single 
individual  may  bring  a  suit  against  numerous  defendants,  where  there  is  no  jomt 
interest  or  title,  but  where  the  questions  at  issue  and  the  evidence  to  establish 
the  rights  of  the  parties  and  the  relief  demanded  are  identical."  Woodruff  v. 
North  B,  G.  M.  Go.^  8  Sawy.  628.  This  case  has  been  cited  and  approved  by 
this  court  in  the  very  recent  case  of  like  nature.  Lockwood  v.  Lawrence^  ami/e^  403, 
to  appear  in  77  Me. 

So  in  a  late  English  case,  the  bursting  of  the  plaintiff's  reservoir  occasioned 
an  inundation  which  damaged  the  property  of  many  persons.     The  statute  com<- 
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missioners  issued  certificates  to  such  as  satisfactorily  proved  their  damages  and 
entitled  them  to  costs  and  could  be  enforced  by  action  at  law.  Fifteen  hundred 
of  these  certificates  were  alleged  to  be  invalid ;  and  to  avoid  a  multiplicity  of 
suits  against  itself  the  bill  was  brought  by  the  plaintiff  against  five  holders  of  the 
certificates  * '  on  behalf  of  themselves  and  all  other  the  persons  named  in  any  of 
certain  pretended  certificates.  On  demurrer,  the  bill  was  sustained  first  by  Vice- 
Chancellor  Kinderslet,  and  on  appeal  by  Lord  Chancellor  Chelmsford,  wiio  said : 
*•  Perhaps,  strictly  speaking,  this  is  not  a  bill  of  peace,  as  the  rights  of  the  claim- 
ants under  the  alleged  certificates  are  not  identical ;  but  it  appears  to  me  to  be 
within  the  principle  of  bills  of  this  description.  The  rights  of  the  numerous 
claimants  all  depend  upon  the  same  question."  And  after  remarking  that  if  the 
certificates  had  no  validity,  the  executions  could  not  be  set  aside  until  consider- 
able expense  had  been  incurred  by  many,  he  concluded :  **  It  seems  to  me  to  be  a 
very  fit  case  by  analogy,  at  least  to  a  bill  of  peace,  for  a  court  of  equity  to  inter- 
pose and  prevent  the  unnecessary  expense  and  litigation  which  would  be  thus 
occasioned  and  to  decide  once  for  all  the  validity  or  invalidity  of  the  certificates 
upon  which  the  claims  of  all  the  parties  depend,"  Sheffield  Water-works  v.  Teo' 
mans,  L.  R.,  2  Ch.  A  pp.  8,  12.  See,  also,  N,  T,  d  N".  H.  R.  B,  v.  Schuyler^  supra; 
Board  Sup.  v.  Deyoe,  77  N.  Y.  219. 

In  Brinkerhoff  v.  Brawny  supra^  a  bill  by  various  distinct  judgment  creditors  to 
render  effectual  their  executions  against  their  debtor  was  sustained  in  order  to 
prevent  a  multiplicity  of  suits,  although  their  only  community  of  interest  was  in 
the  relief  demanded.  See,  also,  Cadigan  v.  Brown^  120  Mass.  493,  and  Ballau  v. 
SopHnton,  4  Gray,  324,  wherein  one  of  the  reasons  assigned  for  holding  jurisdio- 
tion  in  equity  was,  that  at  law  each  owner  must  bnng  a  separate  action  to 
obtain  a  remedy  for  his  particular  injury,  and  equity  prevents  a  multiplicity  of 
suits. 

After  an  exhaustive  examination  of  the  subject  both  upon  principle  and  author- 
ity, an  eminent  legal  author  sums  up  his  conclusions  as  follows:  "Under  the 
greatest  diversity  of  circumstances  and  the  greatest  variety  of  claims  arising 
from  unauthorized  public  acts,  private  tortious  acts,  invasion  of  private  property 
rights,  violation  of  contract  obligations,  and  notwithstanding  the  positive  denials 
by  some  American  courts,  the  weight  of  authority  is  simply  overwhelming  that 
the  jurisdiction  may  and  should  oe  exercised  either  on  behalf  of  a  numerous 
body  of  separate  claimants  against  a  single  party  or  on  behalf  of  a  single  party 
against  a  numerous  body,  although  there  is  no  *  common  title '  nor  *  community 
of  right/  .  .  .  or  of  '  interest  in  the  subject-matter,'  among  these  individuals; 
but  where  there  is  and  because  there  is  merely  a  community  of  interest  among 
them  in  the  questions  of  law  and  fact  involved  in  the  general  controversy^  or  in 
the  kind  and  form  of  relief  demanded  and  obtained  by  or  against  each  individual 
member  of  the  numerous  body.  The  same  overwhelming  weight  of  authority 
effectually  disposes  of  the  rule  laid  down  by  some  judges  as  a  test,  that  equity 
will  never  exercise  its  jurisdiction  to  prevent  a  multiplicity  of  suits,  unless  the 
plaintiff,  or  each  of  the  plaintiffs,  is  himself  the  person  who  would  necessarily  and 
contrary  to  his  own  will  be  exposed  to  numerous  actions  or  vexatious  litigation. 
This  position  is  opposed  to  the  whole  course  of  decisions  in  suits  of  the  third  and 
fourth  classes  from  the  earliest  period  down  to  the  present  time."  Pom.  Eq., 
§  269. 

These  principles  apply  to  the  case  at  bar.  They  have  been  applied  to  a  large 
number  like  this.  Each  of  the  plaintiffs  has,  of  course,  some  remedy  at  law  or 
else  equity  could  not  interpose  on  the  ground  mentioned.  But  at  law  he  must 
wait  and  suffer  the  wrong  before  he  can  begin  his  action  for  redress,  and  when 
his  legal  remedy  is  exhausted  it  is  not  much  else  than  nominal  when  viewed  in 
the  contrast  with  the  full  relief  in  equity  which  decides  in  advance  of  actual  liti- 
gation once  for  all,  the  validity  or  invalidity  of  the  tax. 

The  court  in  Rhode  Island,  although  they  in  Cheene  v.  Mum/ord,  5  R  1. 472^  and 
in  Sherman  v.  Leonard^  10  id.  469,  referred  the  complainants  therein  to  their 
remedies  at  law  (the  validity  of  the  assessment  in  each  case  on  the  complainants 
only  being  involved),  neverthless  declared  the  court  would  enjoin  the  collection 
of  a  tax  where  the  question  involves  the  validity  of  the  whole  tax.  Sherman  v. 
Bmford,  10  R.  I.  559. 
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So  the  United  States  supreme  court,  although  tliey  had  denied  jurisdiction  in 
suits  brought  by  a  single  plaintiff  in  the  case  already  cited,  they  also  disavow  in 
the  State  Railroad  Tax  Cases,  supra,  any  purpose  of  fixing  any  absolute  limitation 
in  restraining  the  collection  of  illegal  taxes ;  and  in  Cummings  v.  Nafl  Bank,  101 
U.  S.  157,  say:  **We  are  of  opinion  that  when  a  rule  or  system  of  valuation  is 
adopted  by  those  whose  duty  it  is  to  make  the  assessment,  which  is  designed  to 
operate  unequally  and  violate  a  fundamental  principle  of  the  Constitution,  and 
when  this  rule  is  applied  not  solely  to  one  individual  but  to  a  large  class,  that 
equity  may  interpose  to  restrain  the  operation  of  this  unconstitutional  exercise  of 
power." 

That  our  opinion  is  sustained  by  the  weight  of  judicial  authority  to-day,  see 
Dill  Mun.  Corp.,  §§  731,  736;  Bur.  Tax.,  §  143  and  cases;  Pom.  Eq.,  §§  258-260, 
1343,  and  cases  in  notes. 

Was  the  tax  assessed  by  authority  of  law  ?  If  any  part  is  illegal  the  whole  is ; 
therefore  the  provisions  of  Rev.  Stat.,  chap.  11,  §  78,  and  chap.  6,  §  142,  do  not 
apply. 

Under  the  general  statutory  provisions,  it  is  common  knowledge  that  political 
subdivisions,  such  as  towns,  created  for  the  more  efficient  administration  of  the 
affairs  of  the  State,  have  only  such  power  of  taxation  as  is  delegated  to  them  by 
the  State.  In  the  provisions  of  Rev.  Stat.,  chap.  11,  defining  the  duties  and 
obligations  of  towns  and  school  districts  in  relation  to  education,  we  find  no 
authority  for  assessing  a  tax  on  a  school  district  for  the  purpose  of  building  a 
school-house,  unless :  (1)  The  district,  at  a  legal  meeting  thereof  called  for  the 
purpose,  vote  to  raise  the  money  therefor  —  chap.  11,  §  48  —  or  to  borfow  it  — 
|§  81,  88  —or  (2),  the  town,  on  application  of  five  voters  of  the  district,  under  a 
proper  article,  deeming  the  sum  voted  by  the  district  insufficient,  vote  a  larger 
sum  —  §  51;  Powers  v.  Sanford,  39  Me.  183  —  or  (3),  the  town,  on  the  written 
opinion  of  the  school  committee  that  the  district  unreasonably  neglects  or  refuses 
to  raise  money  for  a  school-house,  such  as  the  wants  of  the  district  require,  shall 
vote  a  sum.  §  52.  No  action  was  ever  taken  under  sections  51  or  52,  but  the  dis- 
trict, under  section  48,  voted  to  raise  by  assessment  $500.  There  is  no  general 
statutory  warrant  for  the  tax,  unless  it  is  found  in  section  56. 

The  authority  of  the  municipal  officers  to  build  a  school-house  for  a  school  dis- 
trict is  derived  solely  from  section  56.  When  they  had  **  decided  where  the 
school-house  should  be  placed,'*  and  seasonably  certified  ^*  their  determination  to 
the  clerk  of  the  district,"  their  authority  ceased  pro  hac.  Then  it  became  the  duty 
of  the  district  to  '^proceed  to  erect  the  house  as  if  determined  by  a  sufficient 
majority  of  "  its  voters.  But  when  the  district  had  neglected  *'  for  sixty  days  to 
carry  such  determination  into  effect,"  then  it  became  the  duty  of  the  municipal 
officers,  ^*at  expense  of  the  district,  if  need  be,  to  purchase  a  lot  for  said  house 
and  cause  it  to  be  erected."    §  56. 

What  house  were  the  municipal  officers  directed  by  the  statute  to  "  cause  to  be 
erected  ? "  —  •*  said  house  "  for  which  they  might  **  purchase  a  lot;  "  "the  house  " 
which  the  statute  directed  the  district  to  **  proceed  to  erect "  on  the  location  fixed 
by  the  municipal  officers;  the  house  which  it  might  build  under  its  vote,  viz.,  a 
$500  house.  The  building  committee  of  the  district  could  not  bind  the  district  by 
expending  more  money  than  the  district  voted.  Wilson  v.  SchooVDistrict,  82  N. 
H.  118,  recognized  in  Jenkins  v.  Union  Seh.  Dist.,  89  Me.  220.  The  legislature 
could  not  have  intended  to  confer  on  the  municipal  officers  unlimited  power  as  to 
the  **  expense  "  to  which  they  might  subject  the  district,  for  the  decision  of  that 
question  is  rightfully  vested  in  the  discretion  of  the  tax  payers,  except  in  the  two 
instances  cominp^  under  sections  51  and  52,  when  all  the  voters  of  the  town  take 
part  in  the  decision.  It  is  very  evident,  therefore,  that  the  municipal  officers 
transcended  their  authority  and  could  not  bind  the  district  by  thus  virtually 
undertaking  to  hire  money  on  the  district's  credit ;  nor  could  the  payment  by  the 
treasurer  of  the  orders  drawn  by  them  for  the  expenditure,  in  excess  of  the  sum 
voted  by  the  district,  create  any  liability  or  debt  of  the  district  to  the  town.  The 
relation  of  creditor  and  debtor  the  law  does  not  allow  to  be  created  in  that  man- 
ner. Brunswick  v.  Litchfield,  2  Me.  32;  Hampshire  v.  Franklin,  16  Mass.  84.  We 
find  no  authority  for  the  tax  in  the  general  statutes. 
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Did  the  special  act  of  1883,  chap.  848,  afford  a  legal  foundation  for  it  ?  We 
think  not.  Assuming  that  the  legislature  might  constitutionally  confer  authority 
for  assessing  on  the  aistrict  the  excess  mentioned,  did  the  act  answer  the  object  ? 
Giving  to  it  that  strict  construction  which  well-established  rules  of  law  require 
to  be  put  upon  statutes  affecting  the  property  of  the  citizen,  and  by  which  it  may 
be  taken  from  him,  as  by  taxation— -MJ^rrtii  v.  Village  of  Port  Chester^  71  N.  Y.  309 ; 
S.  C,  27  Am.  Rep.  47,  and  cases  therein  9ited;  Burr.  Tax.,  §  128;  1  Dest.  Tax. 
257  —  the  assessment  was  without  legal  authority,  it  having  been  made,  not  by  the 
*^  municipal  officers,"  as  provided  in  the  act,  but  by  the  **  assessors,"  an  entirely 
different  and  distinct  board  of  officers.  Rev.  Stat.,  chap.  3,  §  12.  Moreover  the 
act  authorized  the  tax  to  be  assessed  for  the  purpose  of  reimbursing  the  town 
**for  making  repairs  on  the  school-house,"  ana  not  for  building  a  school-house, 
as  the  fact  was.  No  monev  was  paid  by  the  town  for  **  making  repairs  "  on  the 
district's  school-house.  Districts  may  raise  money  for  both  purposes  —  §  48  — 
and  the  school  agent  may  appropriate  a  certain  per  cent  of  the  school  money  to 
repairs,  but  not  to  building.  §  93.  They  are  considered  by  statute  distinct 
matters.  Courts  can  give  effect  to  legislative  enactments  only  to  the  extent  to 
which  they  may  be  m^e  operative  by  legal  construction  of  the  language  in  wliich 
they  are  expressed,  and  cannot  make  defective  enactments  carry  out  fully  the 
purposes  which  may  have  occasioned  them.     Swift  v.  Lucey  27  Me.  285. 

Moreover,  the  last  clause  in  the  act  satisfies  us  that  the  legislature  must  have 
supposed  that  the  object  of  the  act  was  the  very  common  one  of  validating  a  for- 
mer assessment,  which  was  defective  for  some  irregularity  therein ;  for,  as  said 
by  Mkllen,  C.  J.,  "  we  cannot,  without  disrespect  to  the  legislature,  presume  they 
intended,  ipso  facto^  to  create  a  debt  from  one  man  or  corporation  to  another." 
Brunswick  v.  LitchfUHd^  supra.  And  in  that  of  Parkeb,  C.  J. :  **It  certainly 
must  be  admitted  that,  by  the  principles  of  every  free  government,  and  of  our 
Constitution  in  particular,  it  is  not  in  the  power  of  the  legislature  to  create  a  debt 
from  one  person  to  another,  or  from  one  corporation  to  another,  without  the  con- 
sent, express  or  implied,  of  the  party  to  be  charged."  Hampshire  v.  Franklin,  suprck. 

Bill  sustained.     Collection  of  the  tax  perpetually  enjoined. 

Walton,  Pakfobth,  Lxbbbt,  Foster  and  Haskell,  JJ.,  concurred. 

[Bee  49  Am.  Bep.  288.  —  Eo.j 


Pabkbb  V,  Williams. 
August  6,  1885. 

LnN — ON  Loos — DicLARATioir  —  Attachmbnt,  whsbb  to  bb  Rboordbo. 

In  an  action  to  enforce  a  lien  on  log^  it  is  necessary  for  the  writ  to  show  that  it  is 
brought  for  that  purpose,  but  it  is  not  necessary  that  it  should  state  the  name  of  the  owner 
or  supposed  owner  oi  the  loap. 

An  officer  attached  a  pile  of  logs  containing  three  million  feet,  and  in  his  return  esti- 
mated them  at  six  hundred  thousand.  Beid,  such  an  error  will  not  inralidate  the  attach- 
ment. 

Where  the  owner  of  logs,  upon  which  there  is  a  lien,  so  interminsles  them  with  other 
logs  upon  which  there  is  no  lien  that  the  former  cannot  be  distinguished  from  the  latter,  it 
is Ihe  duty  of  the  officer  serving  the  writ  brought  to  enforce  the  lien  to  attach  the  whole 
lot. 

An  attachment  of  personal  property-  situated  in  an  orsanixed  plantation  having  a  clerk 
and  other  plantation  officers,  should  be  there  recorded  wuen  the  property  is  of  that  nature 
that  the  attachment  may  be  preserved  by  recording  in  the  town  clerk's  office. 

P.  A.  Sawyer,  for  plaintifL     Savage  db  Odkes,  for  the  owners  of  the  logs, 
Walton,  J.  This  is  an  action  to  secure  a  laborer's  lien  on  logs.     It  is  before  the 
law  court  on  a  statement  of  facts  found  and  reported  by  a  referee.     The  Lewis- 
ton  Steam  Mill  Company  appears  as  claimant  of  the  logs  and  objects  to  a  judg- 
ment against  them  for  several  reasons. 

1.  It  is  claimed  that  the  plaintiff  has  no  lien,  because  it  is  not  alleged  in  the 

writ  that  the  logs  were,  or  were  supposed  to  be  logs  of  the  claimant,  or  that  the 

owner  was  unknown.     We  think  such  an  allegation  is  not  necessary.     The  writ 

must  show  that  the  suit  is  brought  to  enforce  the  lien ;  but  the  statute  giving  a 
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lien  on  logs  expressly  declares  that  all  the  other  forms  and  proceedings  therein 
shall  be  the  same  as  in  ordinary  actions  of  asaumpnt.     Rev.  8tat.,  chap.  91,  §  42. 

2.  It  is  insisted  that  the  attachment  was  invalid  because  the  officer  went  to  a 
pile  of  logs  containing  three  million  feet  and  undertook  to  attach  six  hundred 
thousand  feet  without  selecting  or  separating  the  portion  attached  from  those  which 
were  not  attached.  It  is  a  sufficient  answer  to  this  objection  to  say  that  there  is 
no  evidence  that  the  officer  undertook  to  attach  a  quantity  less  than  the  whole. 
The  referee  has  found  as  a  fact  that  all  the  logs  were  attached.  True  the  officer 
in  his  return  estimated  the  logs  attached  at  six  hundred  thousand,  but  the  fact 
is  that  he  attached  the  whole  pile,  and  the  only  error  was  one  of  judgment  in 
estimating  the  amount  in  the  pile.  Such  an  error  will  not  invalidate  an  attach- 
ment. 

8.  It  is  next  insisted,  if  the  whole  pile  was  attached,  that  the  attachment  was 
invalid  because  it  included  logs  on  which  the  plaintiff  had  performed  no  labor. 
It  is  true  that  more  logs  were  attached  than  those  upon  which  the  plaintiff  had 
performed  with  labor.  But  this  was  l>ecause  the  Steam  Mill  Company  had  so 
intermingled  the  logs  on  which  the  plaintiff  had  labored,  with  other  logs,  all 
being  marked  alike,  that  the  former  could  not  be  distinguished  from  the  latter ; 
and,  in  such  a  case,  it  is  not  only  the  right,  but  it  is  the  duty  of  the  officer  to 
attach  the  whole.  It  is  conceded  that  such  is  the  law  when  the  intermingling 
is  carelessly  or  fraudulently  done.  And  we  think  it  is  equally  true  that  such  is 
the  law  when,  without  the  consent  of  the  plaintiff,  the  intermingling  has  bewi 
designedly  done.  So  held  in  Spofford  v.  True^  83  Me.  283,  where  the  question  was 
ably  argued  by  counsel  and  fully  considered  by  the  court. 

4.  It  is  next  claimed  that  if  there  was  a  valid  attachment,  it  has  been  lost, 
because  the  officer  did  not  take  and  retain  possession  of  the  logs  nor  legally  record 
his  attachment.  It  is  not  denied  that  the  officer  recorded  his  attachment,  but  it 
is  denied  that  he  recorded  it  in  the  right  place.  It  is  claimed  that  it  should  have 
been  recorded  in  the  oldest  adjoining  town  instead  of  the  plantation  where  the 
attachment  was  made.  We  think  the  attachment  was  properly  recorded.  Attach- 
ments made  in  towns  are  to  be  there  recorded.  Rev.  Stat.,  chap.  81,  §  26.  But 
the  word  **town,"  when  used  in  a  public  statute,  includes  cities  and  plantations, 
unless  otherwise  expressed  or  implied.  Rev.  Stat.,  chap.  1,  §  6,  rule  17.  We  do 
not  think  it  is  otherwise  expressed  or  implied  in  the  statute  providing  for  the 
recording  of  attachments.  On  the  contrary,  it  seems  to  us  that  the  same  reasons 
exist  for  naving  attachments  made  in  plantations  there  recorded,  when  the  planta- 
tion is  organized  and  has  a  clerk^s  office  in  which  they  can  be  recorded,  as  exist 
for  having  them  recorded  in  the  towns  in  which  they  are  made.  True  another  pro- 
vision in  the  same  statute  declares  that  when  an  attachment  is  made  in  an  '*  unin- 
corporated place  "  it  shall  be  recorded  in  the  oldest  adjoining  town  in  the  county. 
But  we  do  not  think  an  organized  plantation  which  has  a  clerk  and  other  planta- 
tion officers  is  an  **  unincorporated  place*'  within  the  meaning  of  this  statute. 
We  think  it  refers  to  places  in  which  there  is  no  clerk's  office  m  which  attach- 
ments can  be  filed  or  recorded.  Rangely  Plantation  is  not  such  a  **  place."  It  is 
an  organized  plantation,  having  a  clerk  and  other  plantation  officers,  and  we  think 
attachments  there  made  should  be  there  recorded.  The  attachment  in  this  case 
was  there  made  (the  referee  expressly  so  finds),  and  it  was  there  recorded ;  and  it 
is  the  opinion  of  the  court  that  it  was  properly  recorded.  Consequently  it  is  of 
no  importance  whether  the  officer  took  and  retained  possession  of  the  logs  attached 
or  not;  for  the  attachment,  being  legally  recorded,  would  be  valid  without  such 
possession.  Still  it  is  a  fact  that  the  officer  did  take  possession  of  the  log^  (such 
possession  as  he  could  and  the  nature  of  the  property  would  permit),  and»  through 
the  agency  of  a  keeper,  retained  it  till  he  was  wrongfully  deprived  of  it  by  the 
Steam  MUl  Company.  Such  a  dispossession  of  an  officer  does  not  dissolve  an 
attachment.  He  may  pursue  the  property  and  retake  it  by  a  writ  of  replevin,  or 
he  may  maintain  trespass  or  trover  for  its  value.  Lovejoy  v.  Eutchins,  28  Me.  272; 
BrowneU  v.  MancTiesUr,  1  Pick.  232. 

It  is  the  opinion  of  the  court  that,  upon  the  whole  case  as  reported  by  the 
referee,  the  plaintiff  is  entitled  to  recover  of  the  defendants,  Williams  &  Parker, 
the  sum  of  $63.31 ;  and  that  he  is  entitled  to  a  judgment  against  the  logs  attached 
on  his  writ,  with  costs,  as  awarded  by  the  referee. 
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Judgment  for    plaintiff    a^inst  Williams  &  Parker,    and  against  the   logs 
attached  on  his  writ,  $68.31  with  costs,  as  awarded  by  the  referee. 
Pbtbbs,  C.  J.,  YiBGiN,  LiBBET,  Embbt  and  FfAflKKTiL,  JJ.,  concurred. 


Mitchell  v:  Morse. 

AaguBt  6,  1885. 

Will— DiviSB  —  Absoluts  F«i. 

A  testator  devised  a  portion  of  his  estate  as  follows :  '*  I  give  and  derise  to  my  wife 
....aU  the  rest  and  residue  of  my  real  estate ;  bnfc,  on  her  decease,  the  remainder 
thereof  I  give  and  devise  to  mv  said  children...."  Beldj  that  the  wife  took  the  fee, 
and  that  the  devise  over  was  void. 

K  L.  Whitcomb,  for  plaintiff.     8.  Clifford  Belcher,  for  defendant. 

Walton,  J.  This  is  a  real  action,  and  the  only  question  is  whether  John 
Mitchell,  by  his  last  will  and  testament,  gave  his  wife  a  fee-simple  estate  in  the 
demanded  premises,  or  only  an  estate  for  life. 

It  is  the  opinion  of  the  court  that  he  gave  her  a  fee-simple  estate.  A  devise  of 
real  estate  without  words  of  limitation  vests  in  the  devisee  an  estate  in  fee-simple ; 
and  this  result  is  not  defeated  by  a  devise  over  of  the  remainder.  If  a  life 
estate  only  is  given,  a  devise  over  of  the  remainder  is  good.  But  when  by  the 
terms  of  the  devise  an  estate  in  fee-simple  is  given,  the  addition  of  a  devise  over 
of  the  remainder  is  void,  because  the  whole  estate  having  already  been  disposed 
of,  there  is  nothing  for  it  to  act  upon.  The  argument  usually  urged  against  this 
conclusion  is  that  the  devise  over  ought  to  be  allowed  to  cut  down  or  reduce  the 
estate  previously  given  to  a  life  estate,  upon  the  ground  that  such  must  have  been 
the  intention  of  the  devisor.  And  in  a  few  cases  this  argument  has  prevailed. 
But  in  a  large  majority  of  the  cases,  both  in  England  and  in  this  country,  it  is 
held  that  a  mere  devise  over  of  a  remainder  will  not  cut  down  the  estate  given  to 
the  first  taker.  Jones  v.  Bacon,  68  Me.  84;  S.  C,  28  Am.  Rep.  1;  Stuart  y. 
Walker,  12  Me.  145;  S.  C,  39  Am.  Rep.  311. 

In  this  case,  the  testator  first  gives  a  few  small  legacies  to  his  children.  He 
then  ffives  the  residue  of  his  personal  property  to  his  wife.  He  thea  declares 
that  if  the  personal  property  is  not  sufficient  to  pay  the  legacies  and  the  exjjenses 
of  the  last  sickness,  enough  of  his  real  estate  may  be  sold  to  supply  the  deficiency. 
He  then  adds  this  clause : 

**  I  give  and  devise  to  my  wife,  Sarah  F.  T.  Mitchell,  all  the  rest  and  residue  of 
my  real  estate.  But,  on  her  decease,  the  remainder  thereof  I  give  and  devise  to 
my  said  children,  or  their  heirs  respectively,  to  be  divided  in  equal  shares  between 
them." 

It  will  be  noticed  that  in  this  devise  there  are  no  words  of  limitation.  The 
gift  is  direct,  positive  and  absolute.  And  but  for  the  devise  over  of  a  remainder, 
no  one  would  doubt  that  under  our  statute — Rev.  Stat.,  chap.  74,  §  16 — the  terma 
used  are  sufficient  to  convey  an  estate  in  fee-simple.  The  devise  over  is  also  direct 
and  simple.  It  has  no  qualifying  words  or  conditions  whatever  annexed  to  it. 
"We  thus  have,  first,  a  devise  of  a  fee-simple  estate,  and  then  a  devise  over  of  the 
remainder.  The  two  cannot  co-exist.  It  is  settled  law  in  this  State,  as  will  be 
seen  by  the  cases  cited,  that  the  latter  must  yield.  The  question  is  rea  judicata 
in  this  State,  and  will  not  be  further  discussed  here. 

The  plaintiffs  are  the  children  mentioned  in  the  secondary  devise.  The  defend- 
ant has  a  warranty  deed  from  the  primary  devisee.     His  is. the  better  title. 

Judgment  for  defendant. 

Pbtbbs,  C.  J.,  ViBGm.  Libbet,  Ehebt  and  HaakktiT.,  J  J.,  concurred. 
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Thompson  v.  Rbed  and  Tbustses. 

August  6,  1886. 

Trustbb  pRoctts — Claimaht  op  Fuhds. 

When  the  claimaDt  of  funds  in  the  hand  of  an  alleged  trustee  is  examined  as  a  witness, 
and  fails  to  make  full,  true  and  explicit  answers  to  lul  questions  touching  the  funds  and 
the  source  of  his  claim  to  them,  his  claim  will  be  adjudged  inralid. 

WUUam  L.  Putnam,  for  plaintiffs.     CIuu.  W.  La/rrabeey  for  trustees  and  claimant. 

Walton,  J.  This  is  a  trustee  suit.  The  fund  attached  is  a  legacy  of  $1,000 
given  to  the  defendant  by  the  will  of  his  uncle.  The  executors  disclose  an  assign- 
ment of  the  legacy,  and  the  assignee  has  become  a  party  to  the  suit  for  the  pur- 
pose of  sustaining  his  claim.  Our  conclusion  is  that  the  claim  is  not  sustained. 
A  just  regard  for  the  rights  of  creditors  requires  trustees  to  make  full,  true  and 
explicit  answers  to  all  questions  pro{)ounded  to  them  touching  their  indebtedness 
to  the  principal  defendant  in  the  suit.  And  the  same  rule  applies  to  assignees 
who  claim  the.  funds  sought  to  be  held  by  the  attachment.  If  examined  as  a  wit- 
ness, it  is  the  duty  of  an  assignee  to  state  fully  and  clearly  the  circumstances  con- 
nected with  the  assignment,  and  the  consideration  for  which  it  is  made;  and  if 
he  refuses  to  do  so,  and  gives  only  vague,  indefinite  and  sweeping  answers,  his 
claim  may  be  justly  viewed  with  suspicion,  and  declared  invalid.  Barker  v. 
Osborne,  71  Me.  69. 

In  this  case,  the  assignee  has  not  complied  with  this  rule.  In  fact  it  would  be 
difficult  to  conceive  of  answers  more  inaefinite  and  unsatisfactory.  Being  a^ked 
what  the  real  consideration  for  the  assignment  to  him  was,  he  answered :  *'  Secu- 
rity and  gift ;  I  was  advised  the  seal  was  sufficient  consideration  at  the  time." 
Being  asked  if  he  actually  paid  any  value  for  the  assignment,  and*,  if  so,  what  and 
how  much,  he  answered:  '* Extended  favors  before  and  after  the  assignment." 
Being  asked  how  they  were  able  to  fix  a  value  upon  the  defendant's  interest  in  his 
uncle's  estate  before  the  will  had  been  probated,  he  answered:  ** Security  and 
gift."  Being  asked  to  state  what  part  of  the  consideration  had  been  restored  to 
him,  and  to  ^ve  the  dates  and  amounts,  and  all  other  details,  he  answered:  *' Been 
returned  and  others  advanced;  it  is  a  running  security."  Being  asked  what  his 
then  actual  interest  under  the  assignment  was,  and  to  explain  it  in  full,  he 
answered:  *' Security  and  gift  of  the  whole." 

The  claimant  was  twice  examined  through  a  commissioner  appointed  by  the 
court ;  but  all  his  answers  upon  every  matenal  point  were  equally  evasive,  vague 
and  indefinite.  ** Security  and  gift"  was  all  the  information  that  could  be 
obtained  in  relation  to  the  purpose  and  consideration  of  the  Jassignment,  except 
that  in  one  of  his  answers  ho  says  that  he  was  "  advised  "  that  the  seal  was  suffi- 
cient consideration.  Why  he  was  so  *'  advised  "  is  not  stated ;  but  the  inference 
which  natually  suggests  itself  is  not  favorable  to  the  honesty  of  the  claim.  A 
contract  or  promise  under  seal  may  be  binding  upon  the  parties  to  it  without 
proof  of  any  other  consideration  than  that  which  the  seal  imports ;  but  when  an 
assignment  or  a  conveyance  is  attacked  upon  the  ground  that  it  was  made  to 
defraud  creditors,  the  fact  that  the  instrument  by  which  it  was  made  has  a  seal 
upon  it  is  of  no  significance.  Such  assignments  or  conveyances  are  quite  as  likely 
to  be  made  by  instruments  under  seal  as  by  instruments  not  having  a  seal  upon 
them.  When  the  honesty  of  the 'transaction  is  in  issue,  the  seal  has  no  signifi- 
cance. *'  Security  and  gift  I "  The  absurdity  of  this  answer  by  which  it  is  claimed 
that  the  assignment  was  in  part  at  least  a  gift,  will  appear  when  it  is  contrasted 
with  the  letter  of  the  defendant  to  the  executors,  which  is  made  a  part  of  their 
disclosure.  The  defendant,  there  states  that  it  had  become  necessary  for  him  to 
realize  the  small  benefit  provided  for  him  in  his  uncle's  will,  and  had,  therefore, 
transferred,  not  only  the  bequest  of  $1,000,  but  also  all  his  interest  in  said  estate, 
to  Harry  D.  Manson,  ^^who  bad  kindly  aided  him  to  anticipate  the  receipt  of  said 
bequest,'*  and  the  writer  expressed  his  hope  that  the  executors  would  soon  be  able 
to  reimburse  his  friend  for  his  kind  accommodation.  Surely  so  far  as  the  transfer 
was  a  gift,  and  so  far  as  it  was  security  for  past  **  favors  "  (as  stated  in  answer  to 
interrogatory  8)  the  willingness  of  his  friend  to  accept  it  was  not  of  a  very  extra- 
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ordinary  character.  And  for  aught  that  appears  in  the  answers  of  the  assignee, 
the  security  may  have  been  to  the  extent  of  only  $1,  while  the  gift  was  of  the 
remaining  $999,  with  the  defendant's  contingent  interest  in  his  nucleus  estate 
thrown  in.  '  , 

This  case  strongly  resembles  the  case  of  Barker  v.  Osborne,  71  Me.  69, 
already  cited.  In  that  case  property,  presumably  worth  $12,000,  had  been 
assigned  to  the  trustee,  as  he  claimed,  partly  in  payment  of  a  debt  owing  to  him, 
and  partly  as  a  gift ;  and  he  asserted  over  and  over  again  that  he  was  the  absolute 
owner  of  the  property;  but  the  court  held  that  such  doubtful,  indefinite  and 
sweeping  statements  could  not  be  allowed  to  supply  the  omission  of  details  and 
particulars,  and  charged  him.  In  this  case,  the  answers  of  the  assignee  are  more 
**  doubtful,  indefinite  and  sweeping  "  than  the  answers  of  the  assignee  in  that  case ; 
and  they  are  not  such  as  a  just  regard  for  the  rights  of  the  plaintiff  required  him 
to  make.  They  are  such  as  would  be  likely  to  come  from  a  fraudulent  transferee 
of  property ;  but  they  are  not  such  as  would  be  likely  to  come  from  an  honest 
one. 

Assignee's  claim  adjudged  invalid.     Trustees  charged  for  $1,000. 

Petebs,  C.  J.,  ViBGiN,  LiBBBY,  Embry  and  Haskell,  JJ.,  concurred. 


Brag  DON  ©.  Hatch. 
August  6,  1885. 

FoBCiBLB  Entry  and  Dbtaxxbr  —  Mobtoaob  —  Fobeclosubb. 

A  mortgagee  cannot  maintain  forcible  entry  and  detainer  against  the  mortgagor  or  those . 
claiming  under  him  unless  the  mortgage  has  been  foreclosed. 

Where  the  certificate  of  the  publication  of  a  notice  of  foreclosure  states  that  it  was  pub- 
lished in  a  newspaper  "published"  in  the  county,  it  is  not  sufficient  to  comply  with  & 
statute  requiring  such  notice  to  be  published  in  a  newspaper  ''printed"  in  the  county. 

Nathaniel  Eobbs,  for  plaintiff.     Bourne  db  Son,  for  defendant. 

Walton,  J.  A  mortgagee's  title  will  not  support  a  complaint  for  forcible  entry 
and  detainer  against  the  mortgagor,  or  those  claiming  under  him,  unless  tlie  mort- 
gage has  been  foreclosed.     Jewett  v.  MitcTieU,  73  Me.  28,  and  cases  there  cited. 

The  evidence  of  foreclosure  in  this  case  is  not  sufficient.  The  only  evidence  of 
the  facts  necessary  to  constitute  a  foreclosure  is  a  certificate  of  the  mortgagee. 
He  certifies  that  he  published  a  notice  of  foreclosure  in  tlie  Sandford  Weekly  News, 

Sublished  weekly  in  Sandford,  in  said  county;  but  he  does  not  say  that  the  WeeUy 
Tews  was  printed  in  Sandford,  or  within  the  county.  In  Blahe  v.  Dennett^  49  Me. 
102,  such  a  certificate  was  held  to  be  defective ;  for  the  statute  requires  the  notice 
to  be  published  in  a  newspaper  printed  in  the  county;  and^a  newspaper  may  be 
published  in  a  county,  and  yet  not  be  printed  there ;  and  when  the  foreclosure  of 
a  mortgage  is  claimed,  a  strict  compliance  with  the  provisions  of  the  statute  must 
be  shown. 

Besides,  we  do  not  think  a  certificate  of  the  mortgagee  is  competent  evidence. 
The  act  of  1849,  chap.  105  —  Rev.  Stat.,  chap.  90,  §  5,  clause  2  —  makes  the  certifi- 
cate of  the  register  of  deeds  ^n'ma /acid  evidence  of  the  publication  of  a  notice  of 
foreclosure ;  but  there  is  no  statute  or  rule  of  evidence  that  makes  the  certificate 
of  the  mortgagee  evidence  of  the  fact,  and  we  think  it  is  not  competent  evidence. 

Judgment  for  defendants. 

Peters,  C.  J.,  Virgin,  Lebbbt,  Emery  and  Haskell,  JJ.,  concurred. 


Howard  «.  Howard. 

Augnst  6,  1885. 

Hahbiaob  —  DiTORCS — Practiob. 

Where,  in  a  libel  for  divorce,  the  question  is  submitted  to  a  jury  who  finds  the  libelee 
guilty,  and  he  moves  to  set  the  verdict  aside  as  against  evidence,  the  question  for  the  law 
court  is,  not  whether  the  verdict  is  clearly  nght,  but  whether  it  is  so  clearly  wrong  aa  to 
require  the  court  to  set  it  aside. 
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L,  T,  CarUofif  for  plaintiff.     Potter  d  Laruxuter^  for  defendant. 

Pbr  Cubiam.  This  is  a  libel  for  divorce  commenced  by  the  wife  against  her 
husband.  The  libel  charges,  among  other  thin^,  cruel  and  abusive  treatment 
The  case  has  been  tried  by  a  jury  and  the  defendant  found  guilty.  He  asks  for  a 
new  trial  on  the  ground  that  the  verdict  is  against  evidence.  Consequently,  the 
question  for  the  law  court  is  not  whether  the  verdict  of  the  jury  is  clearly  right, 
but  whether  it  is  so  clearly  wrong  as  to  require  the  court  to  set  it  aside.  We  think 
it  is  not. 

Motion  overruled. 

Judgment  on  the  verdict. 


Snow  v,  Wbbkb. 

August  6,  1885. 

Intsrsst — ON  Taxbs  —  Warrant  to  Collbctor. 

Without  a  dUtiuct  vote  defioitely  determining  when  taxes  should  be  payable,  the  paj« 
ment  of  interest  on  taxes  cannot  lavef ully  be  enforced.  A  vote  declaring  that  intertft 
shall  be  collected  after  a  time  named  is  not  sufficient. 

If  the  warrant  from  the  assessors  contain  such  a  recital  of  facts  as  would  authorixe  s 
collection  of  interest,  then  the  collector  misht  justify  his  collection  of  interest  under  bis 
warrant,  although  the  recitals  were  not  in  fact  true. 

A.  P.  Gouldj  for  plaintiff.    D.  N.  Mortland^  for  defendant. 

Walton,  J.  The  plaintiff  having  been  arrested  on  a  warrant  issued  by  the 
defendant  as  treasurer  and  collector  of  taxes  of  the  city  of  Rockland,  claims  that 
the  arrest  was  illegal,  and  brings  this  action  to  recover  the  damages  which  he 
says  he  thereby  sustained. 

The  city  council  of  Rockland  had  voted  that  the  collector  be  instructed  to 
allow  a  discount  of  eight  per  cent  on  all  taxes  paid  during  the  month  of  August, 
and  four  per  cent  on  ail  taxes  paid  during  the  month  of  September,  and  that  *'  on 
all  taxes  unpaid  after  the  last  day  of  December,  interest  must  be  collected." 
But  there  was  no  distinct  vote  by  the  city  council  determining  when  the  taxes 
should  be  payable ;  and  the  question  is  whether,  without  such  a  vote,  the  payment 
of  interest  could  lawfully  be  enforced.  We  think  it  could  not.  The  statutes 
authorizing  the  collection  of  interest  are  explicit,  and  make  it  a  condition  prece- 
dent, that  the  town  or  city  shall  first  fix  the  time  when  the  taxes  are  payable. 

The  Revised  Statutes  of  1871,  chap.  6,  §  93,  declare  that  '*  towns  at  their 
annual  meetings  may  determine  when  their  taxes  shall  be  payable,  and  that  inter- 
est shall  be  collected  after  that  time,"  and  the  act  of  1876,  chap.  92,  extending 
this  power  in  terms  to  cities  as  well  as  towns,  and  limiting  the  amount  of  inter- 
est, declares  that  *^  whenever  a  city  or  town  has  fixed  a  time  within  which  taxes 
assessed  therein  shall  be  paid,  such  city,  by  its  chy  council,  and  such  town,  at 
the  meeting  when  money  is  appropriated  or  raised,  may  vote  that  on  all  taxes 
remaining  unpaid  after  a  certain  time,  interest  shall  be  paid  at  a  specified  rate,  not 
exceeding  one  per  centum  per  month ;  and  the  interest  accruing  under  such  vote 
or  votes  shall  be  added  to  and  be  a  part  of  such  taxes." 

We  think  it  is  clear  that  under  a  fair  interpretation  of  these  statutes,  a  compul- 
satory  collection  of  interest  cannot  be  justified,  without  a  definite  and  distinct 
vote,  fixing  the  time  when  the  taxes  are  payable.  A  vote  declaring  that  interest 
shall  be  collected  after  a  time  named  is  not  sufficient.  Interest  may  and  gener- 
ally does  commence  to  run  before  the  principal  is  payable ;  and  a  vote  declaring 
when  interest  shall  commence  is  by  no  means  equivalent  to  a  vote,  fixing  a  time 
when  the  principal  shall  be  payable. 

Buch  being  the  law,  we  are  forced  to  the  conclusion  that  the  warrant  issued  by 
the  defendant  for  the  arrest  of  the  plaintiff  was  illegal.  It  directed  the  sheriff  or 
his  deputy  to  collect  interest  as  well  as  the  principal  remaining  due  upon  tlie  plain- 
tiff^s  taxes.  We  think  an  arrest  upon  such  a  warrant  would  be  an  actionable 
wrong.  No  justification  is  found  in  the  defendant's  warrant  from  the  assessors, 
for  that  did  not  direct  him  to  collect  interest.  It  directed  him  to  coUect  the 
taxes  actually  assessed,  but  it  did  not  direct  him  to  collect  the  interest.     It  made 
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no  mention  of  interest.  And  no  justification  is  found  in  the  vote  of  the  city 
council,  for  that  is  defective  and  insufficient  upon  its  face.  If  the  warrant  from 
the  assessors  had  contained  such  a  recital  of  facts  as  would  justify  a  collection  of 
interest,  and  also  a  direction  to  the  defendant  to  collect  interest,  then,  being  an 
instrument  legal  upon  its  face,  and  coming  from  competent  authority,  the  defend- 
ant could  justify  under  it,  although  the  recitals  were  not  in  fact  true.  But  the 
warrant  from  the  assessors  to  the  defendant  contained  no  such  recitals,  and  the 
principle  invoked  in  his  defense,  and  the  authorities  cited  in  support  of  it,  do 
not  apply. 

When  this  case  was  before  the  law  court,  on  a  former  occasion,  the  court  held 
that  inasmuch  as  the  warrant  which  the  defendant  issued  to  the  shetiff  contained 
an  averment  of  the  vote  by  the  city  of  Rockland,  fixing  a  time  when  its  tuxes 
should  be  payable ;  this  averment  should  be  deemed  to  be  true  unless  the  contrary 
should  be  proved  —  in  other  words,  that  such  a  recital  by  a  sworn  officer  is  prima 
fade  evidence  of  the  fact.  But  the  contrary  is  now  proved.  An  inspection  of  the 
city  records  and  the  testimony  of  the  clerk  show  that  no  such  vote  was  passed. 
Consequently,  the  averment  must  be  disregarded  and  the  truth  allowed  to  prevail. 

The  result  is,  that  the  defendant  must  be  defaulted  and  the  damages  assessed 
by  a  jury,  as  agreed  in  the  report. 

Defendant  to  be  defaulted.     Damages  to  be  assessed  by  a  jury. 

Pbtbrs,  C.  J.,  Danfobth,  Vibgin,  Libbbt,  Fobtbb  and  Haskbll,  JJ.,  con- 
curred. 


Woods  ».  Woods. 

August  6,  1885. 

Harriaob  —  DOWBR. 

A  married  woman  received  from  her  husband  in  his  life-time  $1,000  and  some  specific 
articles  of  personal  property,  and  agreed  in  writing,  under  seal,  that  she  received  it  "  in 
full  discharge  of  all  claim  or  interest  upon  [her  husband],  and  upon  his  property  for  her 
support  and  maintenance  b^r  way  of  dower  or  otherwise.  Hdd^  that  this  agreement  was 
a  bar  to  her  right  of  dower  in  the  husband's  estate. 

8,  &  L.  Titoamh,  for  plaintiff.     G.  C.  Vose^  for  defendant. 

Walton,  J.  A  married  woman  may  be  barred  of  dower  in  her  husband's  lands 
by  a  pecuniary  provision  made  for  her  instead  of  dower  with  her  consent,  and 
without  her  consent,  unless  within  six  months  after  her  husband's  death  she 
waives  such  provision  and  files  the  same  in  writing  in  the  probate  office.  Rev. 
Stat.,  chap.  103,  §§  7,  8,  9. 

In  this  case,  while  her  husband  was  alive,  the  plaintiff  received  from  him  $1,000 
in  money,  and  some  other  property,  in  consiaeration  of  which  she  agreed  in 
writing,  under  her  hand  and  seal,  that  the  property  so  received  should  be  in  full 
discharge  of  all  claim,  ri^ht  or  interest  upon  him  and  upon  his  property,  for  her 
support  and  maintenance  by  way  of  dower  or  otherwise.  Her  husband  is  now  dead, 
and  the  question  is  whether  this  agreement  bars  her  right  to  dower.  We  think 
it  does.  That  her  husband  intended  that  the  provision  so  made  for  her  should  be 
in  lieu  of  dower,  and  that  she  deliberately  and  advisedly  accepted  it  as  such  there 
can  be  no  doubt  The  express  wording  of  the  agreement  will  admit  of  no  other 
interpretation.    We  think  she  must  abide  by  the  agreement  she  then  made. 

Judgment  for  defendant. 

PsCTBS,  C.  J.,  Dahfobth,  Libbbt,  Embbt  and  Fobtbb,  J  J.,  concurred. 
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Wbstbbook  MANUFACTUimra  Company  v,  Wabbbn. 

Aagast  6,  1886. 

Water  and  WATBRdbuBSES  —  Ripaeian  Owners  —  Injunction. 

A  bill  in  equity  by  one  mill-owner  to  enjoin  other  mill-owners  upon  th«  opposite  side  of 
a  stream,  at  the  same  power,  for  using  more  than  one-half  of  the  water,  complained  that 
the  defendant,  within  ten  days,  commenced  to  use,  and  were  continuing  to  use,  and  were 
threatening  to  use  in  the  future  more  water  than  they  were  lawfully  entitled  to,  thereby 
depriving  the  plaintiffs  of  sufficient  water  to  run  their  mill,  and  ooli^nng  them  to  shut 
down  portions  of  it,  and  thus  throwing  out  of  employment  some  two  oundred  persons. 
Jleld,  that  the  injury  claimed  does  not  appear  to  be  of  that  permanent  or  irreparable 
character  necessary  to  justify  or  require  the  interposition  of  a  court  of  equity  by  way  of 
injunction. 

WiUiam  L.  Putnam,  for  plaintiff.  8,  C,  Stnmt,  K  W.  Oage,  and  F.  S.  Strtmt, 
for  defendant. 

Walton,  J.  We  do  not  think  the  injunction  prayed  for  in  this  case  can  be 
rightfully  granted. 

The  unlawful  diversion  of  the  water  of  a  stream  is  a  nuisance,  for  which  one 
thereby  injured  may  maintain  an  action  at  law.  And  in  some  cases  such  invasion 
of  one's  right  may  be  restrained  by  an  injunction  issued  by  a  court  of  equity. 
But,  as  a  general  rule,  a  remedy  by  injunction  is  obtainable  only  when  the  right 
is  clear,  and  the  invasion  of  it,  actual  or  threatened,  is  such  as  will  result  in 
permanent  or  irreparable  injury.  In  all  other  cases  the  injured  party  must  be 
content  with  such  redress  as  is  afforded  by  an  action  at  law. 

The  wrong  complained  of  in  this  case  is  that  the  defendants  had,  within  ten 
days,  commenced  to  use,  and  were  continuing  to  use,  and  threatening  to  use  in 
the  future,  more  water  than  they  were  lawfully  entitled  to;  thereby  depriv- 
ing the  plaintiffs  of  sufficient  water  to  run  their  mill,  and  obliging  them  to  shut 
down  portions  of  it,  and  thus  throwing  out  of  employment  some  two  hundred 
persons. 

The  injury  claimed  to  have  been  thus  received  is  considerable.  But  it  does  not 
appear  to  be  of  that  permanent  or  irreparable  character  necessary  to  justify  or 
require  the  interposition  of  a  court  of  equity  by  way  of  injunction.  It  is  not 
like  the  building  of  a  dam  or  the  digging  of  a  ditch,  by  which  the  water  would 
be  permanently  diverted  from  the  plaintiffs'  mill.  It  seems  to  be  no  more  than  a 
temporary  invasion  of  the  plaintiffs'  right,  and  not  likely  to  be  continued,  unless 
the  defendants  claim  that  they  are  entitled  to  the  amount  of  water  thus  taken 
from  the  plaintiffs,  in  which  case  the  right  should  be  tried  and  determined  in  an 
action  at  law  before  application  is  made  for  an  injunction.  DennUon  Man,  Co, 
V.  BMnsan  Man.  Co.,  74  Me.  116;  Jordan  v.  Woodward,  88  id.  423. 

And  there  is  another  difficulty  in  this  case.  The  defendants  are  not  joint  own- 
ers or  occupants  of  the  mills  on  the  westerly  side  of  the  river ;  and,  for  aught 
that  appears  in  the  bill,  the  wrong  complained  of  may  have  been  committed 
wholly  by  the  owners  or  occupants  of  only  one  of  these  mills,  the  owners  or  occu- 
pants of  the  other  mills  being  entirely  innocent  of  using  or  threatening  to  use 
more  water  than  they  are  lawfully  entitled  to.  And  yet  the  court  has  no  means 
of  distinguishing  between  the  innocent  and  the  guilty.  The  bill  charges  that  all 
the  defendants,  in  the  aggregate,  are  using  more  than  half  the  water  in  the 
river.  But  it  does  not  charge  that  each  one  of  them  is  using  more  than  he  is 
entitled  to.  The  effect  of  such  an  averment  is  to  make  it  certain  that  some  one  , 
of  the  defendants  is  guilty  of  using  more  than  his  share  of  the  water,  but  not 
that  each  and  every  one  of  them  is.  Consequently,  if  the  court  should  grant  the 
injunction  prayed  for,  it  is  by  no  means  certain  that  innocent  parties  might  not  be 
enjoined,  and  be  required  to  pay  a  portion  of  the  costs  of  tne  suit.  Surely  the 
court  ought  not  to  be  required  to  take  such  a  risk  as  that.  In  this  particular  it 
is  the  opinion  of  the  court  that  the  bill  is  too  indefinite  or  general  in  its  averments 
to  found  a  decree  for  an  injunction  upon. 

Demurrer  sustained.     Bill  dismissed  with  costs. 

Petbbs,  0.  J.,  YiBGiN,  LiBBBT  and  Emebt,  JJ.,  concurred;  Haskbll,  J.,  hav- 
ing been  of  counsel,  did  not  sit. 


Digitized  by  LjOOQ  IC 


Me.]  TrrooMB  v.  MoAt.t.tbtkb.  609 

TiTcoMB  V.  McAllister. 

June  8,  1886. 

MOBTOAOB  —  OP  YbSSBL. 

A  bill  of  sale  of  a  ressel,  absolute  in  form,  gi7eD  as  securitj  for  the  payment  of  a  debt 
with  a  written  agreement  to  reconvej  upon  payment  of  the  debt,  constitute  a  mortgage 
which  should  be  foreclosed  bj  the  statute  m(Kle  and  not  by  proceedings  in  equity. 

SUBBTT  —  OONTHIBUTION. 

A  surety  may  recover  in  assumpsit  of  a  co-surety  for  contribution,  and  therefore  is  not 
entitled  to  relief  by  equity  proceedings. 
Costs  —  Equitable  Rbmbdt  I)oubtfdl. 

In  a  bill  in  equity,  which  was  brought  in  good  faith,  where  the  remedy  was  somewhat 
doubtful,  and  the  court  dismissed  the  bill  because  there  was  an  adequate  remedy  at  law,— 
Sold  no  costs  should  be  awarded. 

Bill  in  equity  to  foreclose  mortgage  on  vjessel.     The  opinion  states  the  facts. 

C.  E,  Littlefleld,  for  plaintiff.     Rice  <Sb  ^lU^  for  defendant. 

Ebcebt,  J.  From  the  bill,  answer  and  proof,  the  following  facts  appear :  The 
complainant,  Tit<Jomb,  on  the  20th  day  of  April,  1877,  was'  surety  for  Williams 
&  Dean  upon  the  two  notes  described  in  the  instrument  below  recited,  and  upon 
the  last-named  note,  that  for  $1,600;  the  respondent,  McAllister,  was  also  surety 
for  Williams  &  Dean.  McAllister  was  not  upon  the  first-named  note.  In  this 
state  of  affairs,  on  that  day  Williams  &  Dean  conveyed  to  the  complainant.  Tit- 
comb,  by  absolute  bill  of  sale,  one-sixteenth  of  a  barkentine  and  received  back 
on  the  same  day,  and  as  a  part  of  the  same  transaction,  the  following  writing : 

**  In  consideration  of  two  notes  signed  by  Williams  &  Dean  and  indorsed  by  me 
as  follows  —  one  note  signed  by  Williams  &  Dean,  payable  to  C.  S.  Smith,  dated 
June  23,  1876,  payable  in  one  year  from  date,  for  $1,000  and  interest;  also  one  note 
signed  by  Williams  &  Dean,  payable  to  Alfred  Sleeper,  dated  February  24,  1877, 
payable  on  demand,  for  $1,600  and  interest  —  I  have  this  day  received  a  bill  of 
sale  for  one-sixteenth  of  the  barkentine  Addie  E.  Sleeper  as  collateral  security  for 
the  payment  of  said  two  notes,  and  the  said  Williams  &  Dean  hereby  agree  to  pay 
the  principal  and  interest  of  the  said  two  notes  and  also  keep  the  said  one- 
sixteenth  of  said  vessel  insured  for  the  protection  of  said  Titcomb  in  case  he  shall 
be  obliged  to  pay  said  notes,  and  when  said  Williams  &  Dean  shall  have  paid  said 
two  notes  and  interest,  I,  the  said  W.  H.  Titcomb,  hereby  agree  to  re -transfer  the 
said  one-sixteenth  of  said  barkentine  to  said  Williams  &  Dean  or  their  assigns. 

**  Rockland,  AprU  20,  1877.  "  (Signed)  W.  H.  TTtCOMB. 

**  Witness:  0.  W.  Mayo." 

Williams  &  Dean  did  not  pay  either  of  said  notes,  and  the  complainant,  Tit- 
comb, was  obliged  to  pay  and  did  pay  both  of  the  notes.  McAllister  did  not  pay 
any  thing.    Williams  &  Dean  are  insolvent. 

The  first  and  preliminary  prayer  for  relief  in  the  bill  is  **  that  the  said  security 
(the  one-sixteenth  of  the  vessel)  may  be  sold  under  the  order  of  the  court,  and 
that  Williams  &  Dean  may  be  required  to  cancel  and  discharge  said  writing." 

If  the  transaction  of  April  20,  1877,  left  Williams  &  Dean  without  any  interest 
in  the  sixteenth  of  the  vessel;  if  they  had  no  right  in  the  thing,  but  only  a  right 
of  action  on  the  contract,  as  was  held  in  Godard\,  Coe^  55  Me.  385,  cited  by  com- 
plainant's counsel,  then  the  complainant  acquired  an  unembarrassed  legal  title, 
and  could  have  sold  the  vessel  at  once,  and  given  a  good  title,  Williams  &  Dean 
could  not  have  followed  the  vessel,  nor  troubled  it,  but  must  have  been  content 
with  the  right  of  action  against  Titcomb  personally.  In  such  case  Titcomb  would 
need  no  order  of  court  to  make  a  sale.  Such  an  order  would  be  superfluous,  and 
should  not  be  granted. 

If,  however,  Titcomb's  title  was  incumbered  by  some  remaining  right  of 
Williams  &  Dean  in  the  property  itself,  then  the  transaction  evidently  constituted 
a  mortgage,  and  Williams  &  Dean  have  the  rights  of  a  mortgagor.     It  was  not  a 

Sledge,  for  the  legal  title  was  transferred.  Such  a  transaction  has  been  often 
eld  to  be  a  mortgage.  Jones  Ghat.  Mort.,  §  19;  Bartel  v.  Ha/rris^  4  Me.  146; 
Window  V.  ToflrhoXy  18  id.  132;  Carpenter  v.  SneUmg,  97  Mass.  452.  The  rights 
of  a  mortgagor  in  a  chattel  mortgage  after  condition  broken  are  created  and 
defined  by  the  statute.    Rev.  Stat,  chap.  91,  §  3,  provides  that  "  when  the  con- 
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dition  of  a  mortgage  of  personal  property  is  broken,  the  mortgagor  .  .  .  m%j 
redeem  it  at  any  time  .  .  .  before  the  right  of  redemption  is  foreclosed,  as 
hereinafter  provided.''  The  mode  of  foreclosure  referred  to  in  the  third  section 
is  specified  in  detail  in  the  fourth  and  fifth  sections.  In  the  sixth  section  it  is 
provided  that  the  light  to  redeem  shall  be  forfeited,  if  the  condition  in  the  mort- 
gage is  not  performed  within  sixty  days  after  the  ^>ecified  notice  of  fovecloaurc  is 
recorded.  In  effect,  the  statute  gives  the  mortgagor  for  redemption,  sixty  days, 
after  the  mortgagee  has  performed  a  ce^ain  specific  act  of  foreclosure.  Can  the 
court,  even  with  full  equity  powers,  take  away  from  the  mortgagor  the  statute 
right  ?  Can  the  court  substitute  any  other  mode  of  loveoloaure  for  that  estab- 
liSied  by  the  statute  ? 

It  has  been  held  in  this  State  in  Chau  v.  Palmer^  %^  ife.  845,  that  the  statute 
having  provided  specific  modes  for  foreclosing  mortgages  of  real  estate,  the  juris- 
diction of  the  court  over  bills  to  foreclose  was  thereby  tak^i  away.  At  that 
time  the  general  statute  specifying  the  powers  of  the  court  as  a  court  of  equity 
included  the  foreclosure  of  mortgages.  It  naw  only  specifies  the  **  redemption 
of  estates  mortgaged,"  dropping  the  other.  See,  also,  Shaw  v.  Qray^  23  Me.  174; 
jffl  di  P.  B.  R.  Oo.  V.  P.  <fe  K,  R  R.  Co,,  59  id.  85-87.  The  same  reasoning  would 
apply  all  the  more  conclusively  to  chattel  mortgages.  There  was  no  right  of 
reaemption,  nor  the  duty  of  foreclosure  of  chattel  mortgages  before  the  statute, 
as  there  was  in  the  case  of  real  estate  mortgages.  Courts  of  equity  once  had  juris- 
diction over  bills  to  foreclose  real  estate  mortgages,  until  it  was  taken  away  by 
the  statute  providing  other  modes. 

In  the  case  at  bar  ofchattel  mortgages,  the  statute  mode  was  the  first  and  only  mode 
of  foreclosure.  It  was  said  by  Virgin,  J.,  in  Ramsdell  v.  TewMmry^  78  Me.  199. 
that  the  only  mode  by  which  a  mortgagee  (>n  a  chattel  mortgage)  can  acquire  an 
absolute  title  is  by  the  statute  foreclosure.  The  Massachusetts  supreme  court 
dismissed  a  bill  to  foreclose  a  chattel  mortgage.  Boston  Iron  Works  v.  Montague, 
108  Mass.  248.  We  know  of  no  case  where  with  a  statute  like  ours,  a  bill  to  fore- 
close a  chattel  mortgage  has  been  sustained.  This  case,  to  be  sure,  is  that  of  a 
mortgage  of  a  vessel  which  need  not  be  and  we  presume  was  not  recorded 
in  any  town.  Wood  v.  StockweUf  55  Me.  76.  But  the  United  States  statute 
only  controls  the  place  of  record,  all  other  rights  of  mortgagor  and  mort- 
gagee are  left  to  the  State  statute.  .The  ri^bt  of  redemption  and  duty  of 
loreclosure,  and  the  mode  of  foreclosure  remain  the  same.  That  the  mortgage 
was  not  recorded  in  any  town-clerk^s  office  does  not  prevent  a  foreclosure  in  the 
statute  mode.  If  there  be  no  place  to  record  the  notice  of  foreclosure,  it 
need  not  be  recorded.  This  matter  of  the  foreclosure  of  a  mortgage  of  a  vessel 
was  fully  considered  in  Tdber  v.  Hamlm,  97  Mass.  489,  with  a  similar  statute,  and 
we  think  the  reasoning  and  conclusion  of  the  court  in  that  case  satisfactory.  The 
foreclosure  according  to  statute  without  recording  was  held  valid. 

There  may  be  instances  of  chattel  mortgages  where  the  statute  mode  of  foreclos- 
ure would  not  be  applicable,  or  would  not  provide  a  plain,  adequate  and  complete 
remedy  for  the  mortgagee.  In  such  instances  the  court  might  afford  relief  in 
equity.  In  this  case,  however,  we  think  the  statute  mode  is  applicable  and  suffi- 
cient and  should  be  followed.  The  main  prayer  in  the  bill  is  for  a  valuation  of 
the  property,  for  a  specified  appropriation  of  it,  and  for  a  decree  against  the 
co-surety,  McAllister,  for  contnbution.  The  equity  power  of  the  court  is 
ample  for  this  purpose  if  this  be  the  proper  remedy,  but  the  first  inquiry  in 
an  equity  proceeding  must  alwavs  be,  whether  there  is  a  sufficient  remedy  at 
law.  The  legislature,  in  confernng  equity  powers  on  the  court,  enacted  that 
these  equity  powers  shall  not  be  resorted  to,  nor  exercised,  in  cases  where 
there  is  a  plain,  adequate  and  complete  remedy  at  law.  If  there  be  such  a  legal 
remedy,  there  is  no  occasion  for  invoking  the  equity  powers  of  the  court.  Legal 
remedies  are  enlarged  and  multiplied  from  time  to  time  by  legislative  enactments 
and  judicial  construction,  and  it  was  the  evident  intention  of  the  legislature 
that  these  legal  remedies  should  be  sought,  where  sufficient.  Legal  and  equitable 
remedies  are  not  concurrent.  As  the  legal  remedies  become  more  efficacious, 
there  is  less  occasion  for  equitable  remedies,  and  equity  powers  of  the  court 
become  more  limited.  Jones  v.  Newhall^  115  Mass.  244;  S.  0.,  15  Am.  Rep.  97  ; 
Mayden  v.  Whitmn-ef  74  Me.  284;  True  v.  Lormg^  120  Maas.  607. 
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Sureties  receiTiiig  coiitiibii^n  from  oo-snpeties  formerly  were  obliged  to  resort 
to  equity  comrts,  but  it  is  now  well  settled  that  aantmpdt  may  be  BisiBtained  in 
«uch  cases.  Bachdder  v.  Fi£c$y  17  Mass.  464;  BaoU  v.  Emenon,  17  Me.  64. 
The  case  of  BcuMder  y.  Fuhe  would  seem  to  be  a  good  precedent  for  this  case. 
That  was  an  action  against  a  oo^sorety  for  contribution,  by  a  surety  who  had 
taken  security  to  iiimself  from  the  principal  The  principal  was  insolvent  the 
same  as  in  this  ose.  It  was  held  that  the  plaktifE  could  recover  one-half  of  the 
balance  after  deducting  the  value  of  the  proceeds  of  the  security.  ^  Scribner  v. 
Adams,  73  Me.  54X,  cited  by  oomplaiiiat,  there  were  other  interests  and  questions 
involved  than  thoee  between  the  sureties.  The  TOspondent  co-surety  was  insol- 
Tent,  and  the  complainant  sureties  were  endeavoring  to  veach  the  property  given 
as  indemnity  bv  the  principal  to  tihie  defendant  coHsurety.  Other  parties  claimed 
an  interest  in  the  property  or  fund.  It  was  necessary  to  call  them  all  before  the 
•court. 

We  do  not  see  why  aU  the  questions  in  this  case  cannot  be  determined  in  an 
Action  of  assumpsit, 

Williams  <&  Dean  have  no  claim  until  they  pay  the  debt,  which  payment  will 
end  all  litigation.  The  accounts  of  the  vessel,  if  necessary  to  be  gone  into,  can 
be  stated  as  well  by  an  auditor  as  by  a  master.  The  value  of  the  vessel,  and  its 
proper  appropriations,  can  be  made  by  a  jury  under  proper  instructions  from  the 
court.  Cases  of  this  kind,  for  contribution  between  co-sureties,  may  arise  where, 
from  the  nature  of  the  transactions,  the  situation  of  the  parties,  or  other  circum- 
stances, as  where  more  than  an  aliquot  share  is.  demanded,  the  remedy  at  law 
would  not  be  plain,  adequate  and  complete.  Equitable  remedies  may  then  be 
successfully  sought.  In  this  case,  however,  we  think  a  verdict  and  judgment  at 
law  coold  be  maintained  as  readily,  and  would  be  as  efficacious  as  a  decree  in 
equity,  and  hence  the  desired  decree  should  be  denied. 

As  our  decision  is  only  as  to  the  remedy,  and  there  was  much  doubt  as  to  the 
proper  remedy,  and  the  respondent  has  not  suffered  thus  far,  we  do  not  think 
•costs  should  be  awarded . 

Bill  dismissed,  without  costs. 

Peters,  C.  J.,  Dahfobth,  Yiroin,  Libbet  and  Fosteb,  JJ.,  concurred. 

[As  to  equitable  aotions  to  foreclose  chattel  mortgages,  see  28Eng.  Rep.  504;  27  Alb.  L.  J. 
178.— Ed.  J 


SUPREME  COUBT  OF  NEW  EAMP8HIEE. 


O'Nbil  '0,  Dunn. 

July  81, 1885. 

ASSIOKVBNT^  WaGSS  OF  EmPLOTBB  —  ACCBPTANOB. 

An  acceptance  of  an  assign  meat  of  wages  by  an  employee  of  a  corporation  made  ui 
writiog  by  one  who  is  not  an  officer  of  the  corporation,  but  a  confidential  clerk  in  their 
office,  apparently  baring  authority  to  do  the  aot,  is  not  void. 

Facts  found  by  referee.  November  27,  1883,  Dunn  was  at  work  for  the  Na^ua 
Lock  Company,  the  trustee,  and  on  that  day  made  an  assignment  of  his  wages  to 
Barry.  Barry  took  the  assignment  to  the  counting-room  of  the  company,  and 
finding  one  R.  P.  Mosely  there,  asked  him  if  he  was  the  party  to  accept  assign- 
ments of  wages  made  by  persons  in  the  employment  of  the  company.  Mosely 
informed  Barry  that  he  was,  and  wrote  across  the  back  of  the  assignment  the 
following  words:  **  Accepted,  November  27,  1883,  Nashua  Lock  Company,  by  R. 
P.  Mosely."  Barry  took  the  assignment,  with  this  indorsement,  and  filed  it  with 
the  city  clerk  of  Nashua,  where  the  parties  reside.  The  lode  company  is  a  cor- 
poration having  a  treasurer  in  Nashua,  where  acceptance  of  such  an  assignment 
would  be  good  against  all  parties. 

Mosely  was  not  an  officer  of  the  corporation,  but  a  derk  holding  confidential 


Digitized  by  LjOOQ  IC 


612  The  Eastben  Repobteb.  [N.  BL 

relations  to  the  company  to  such  an  extent  that  he  was  admitted  to  full  knowledge 
of  all  business  affairs,  ffxmg  the  price  upon  goods  for  which  he  took  orders,  and 
employed  by  the  treasurer  with  the  assent  of  the  directors. 

At  the  pay-day  following  the  date  of  the  assignment,  the  treasurer  paid  Barry 
the  wages  due  Dunn,  and  the  same  payment  was  repeated  at  each  succeeding 
pay-day,  until  the  service  of  the  trustee  process  in  this  suit  upon  the  company, 
May  3,  1884.  Mosely  had  no  authority  to  accept  the  assignment.  The  treasurer, 
for  aught  that  he  or  the  company  had  done,  could  have  repudiated  it  upon  the 
knowledge  of  its  existence,  but  the  treasurer  and  the  company  ratified  it  after  it 
was  filed  with  the  city  clerk,  so  far  as  paying  the  wages  to  Barry,  the  claimant, 
instead  of  Dunn,  the  workman,  was  a  ratification. 

The  court  ordered  the  trustee  discharged,  and  the  plaintiff  excepted. 

/.  B.  Parker^  for  plaintiff.     C.  W.  Eoittj  for  claimant. 

Clark,  J.  The  only  objection  made  to  the  validity  of  the  assignment  is  that 
it  was  not  duly  accepted.  The  acceptance  by  Mosely  was  fyrima  fade  the  accept- 
ance of  the  lock  company  and  sufficient  to  entitle  the  assignment  to  record.  He 
was  a  clerk  employed  in  the  counting-room  by  the  treasurer  with  the  assent  of 
the  directors,  holding  confidential  relations  to  the  company  and  representing  it  at 
its  place  of  business,  and  holding  himself  out  as  authorized  to  accept  assignments 
of  wages  of  persons  in  the  employ  of  the  company.  In  accepting  the  assignment 
he  assumed  to  act  for  the  company,  the  act  was  within  the  apparent  scope  of  his 
duties,  and  the  claimant  was  justified  in  relying  upon  his  statement  that  he  was 
authorized  to  act  for  the  company.  Under  these  circumstances  the  acceptance 
was  not  absolutely  void.  At  most  it  was  merely  voidable,  and  until  revoked  by 
the  company,  it  was  sufficient  as  to  third  parties.  Whether  it  could  be  revoked 
there  is  no  occasion  to  consider,  as  it  was  treated  by  the  company  as  a  valid 
acceptance.  The  ratification  by  the  company  was  before  any  objection  had  been 
made  or  question  raised  as  to  the  validity  of  the  acceptance,  and  prior  to  the 
plaintiff^s  attachment,  and  it  was  equivalent  to  a  prior  authority  to  the  agents. 
Ma/ydock  v.  Duncan,  40  N.  H.  45. 

Exceptions  overruled. 

BmaHAH,  J.,  did  not  sit;  the  others  concurred. 


GiLHAK  Bros.  t?.  Stbvbks. 

July  81,  1886. 

Conflict  op  Laws— Whether  Note  is  Payment  —  Place  op  Contract  Governs. 

Whether  a  time  note  given  in  this  State  by  a  New  Hampshire  debtor  to  a  Massaohosetts 
creditor  has  the  effect  of  payment  pro  tanio  is  to  be  determined  by  the  law  of  New 
Hampshire. 

Assumpsit  upon  an  account.  Facts  found  by  the  court.  The  defendant  h 
defaulted  and  the  defense  is  made  by  subsequent  attaching  creditors. 

September  6,  1883,  the  defendant  was  indebted  to  the  plaintiffs  in  the  sum  of 
$822.87  upon  account  for  goods  sold  to  him  in  Boston.  On  that  day,  Burr,  the 
plaintiffs'  traveler,  called  upon  the  defendant  for  money  on  account;  the  defend- 
ant was  unable  to  pay,  but  offered  his  notes  amounting  to  $500,  payable  to  the 
plaintiffs,  $200  in  fourteen,  $150  in  thirty,  and  $150  in  forty-five  days.  Burr  had 
no  authority  to  accept  notes,  but  received  and  forwarded  them  to  the  plaintiff 
in  Boston,  who  on  September  12  procured  them  to  be  discounted.  September  14, 
this  suit  was  commenced.  September  17,  the  defending  creditors  commenced 
their  suits.  After  September  17,  the  plaintiffs  paid  to  the  bank  the  amount  of 
the  notes,  took  them  up  and  at  the  trial  produced  and  offered  them  to  the 
defendant. 

There  was  no  agreement  or  mutual  understanding  that  the  notes  were  or  were 
not  ^ ven  and  received  in  payment  of  the  account  pro  tanio.  There  was  evidence 
tending  to  show  and  it  is  found  that,  by  the  law  of  Massachusetts,  a  promissory 
note  constitutes  payment  of  a  pre-existing  debt  for  which  it  is  given,  in  the 
absence  of  any  stipulation  on  the  subject.     The  plaintifb  did  not  intend  to  extend 
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the  time  for  the  payment  of  the  accoiint,  and  did  not  do  so,  unless  such  extension 
results  as  the  legal  effect  of  receiving  the  notes  and  disposing  of  them  in  the  man- 
ner stated. 

C.  C.  BogerSf  Barnard  &  Barna/rd^  for  plaintiffs.  BingJiam  <fe  Mitchell,  W.  D. 
Hardy,  for  defendant. 

Clabk,  J.  The  notes  were  made  and  payable  in  this  State,  and  in  determining 
their  validity  and  effect  they  must  be  regarded  as  New  Hampshire  contracts. 
Baw  V.  BaweU,  13  N.  H.  49;  Bank  v.  Golhy,  id.  520;  Dyer  v.  Hunt,  5  id.  401; 
Thayer  v.  EUiott,  16  id.  102;  Little  v.  BOey,  43  id.  109;  Chase  v.  Dow,  47  id.  405. 
The  contract  of  the  maker  with  the  payees  and  with  any  indorser  of  the  notes  was 
to  be  performed  in  this  State  and  is  governed  by  the  law  of  New  Hampshire. 
Story  Confl.  Laws,  §  332;  Woodruff  y,  EUl,  116  Mass.  810.  In  this  State  a  note 
is  not  payment  of  a  pre-existing  debt,  unless  specially  agreed  to  be  received  as 
payment.  Moore  v.  Fitz,  59  N.  H.  572.  The  defendant,  being  unable  to  pay 
when  called  upon  by  the  plaintiffs*  agent,  offered  his  notes  and  delivered  them  to 
the  agent.  That  the  agent  had  no  authority  to  accept  them  does  not  alter  the  case. 
It  does  not  appear  whether  he  assumed  to  accept  them,  or  whether  he  informed 
the  defendant  that  he  was  not  authorized  to  receive  them,  and  whether  he  did  or 
not  is  immaterial.  The  agent^s  lack  of  authority  did  not  change  the  nature  and 
effect  of  the  contract  between  the  maker  and  the  payees  of  the  notes.  Under  the 
law  of  New  Hampshire,  the  notes,  executed  and  payable  in  New  Hampshire,  did 
not  operate  as  payment  of  the  indebtedness  for  which  they  were  given,  and  no 
additional  force  or  effect  was  acquired  by  the  acceptance  in  Massachusetts.  In 
the  absence  of  any  agreement  of  the  parties,  the  acceptance  was  an  acceptance  of 
the  notes  as  New  Hampshire  notes — contracts  to  be  performed  in  New  Hamp- 
shire—  and,  by  the  law  of  New  Hampshire,  the  notes  were  not  a  payment  of  the 
plaintiffs'  account.  The  defendant  cannot  set  up  the  defense  that  the  notes  were 
payment  of  the  plaintiffs'  claim,  and  subsequent  attaching  creditors  can  make  no 
defense  which  the  defendant  cannot  make. 

Judgment  for  the  plaintiffs. 

Cabpbnteb,  J.,  did  not  sit ;  the  others  concurred. 

NoTB  —  (1)  A  Dote  dated  io  one  State,  and  signed  by  one  maker  there,  but  signed  by  other 
Tnakers  and  delivered  in  another  State,  is  a  contract  of  the  latter  State.  Bart  t.  Wills,  52 
Iowa,  66;  S.  C,  85  Am.  Rep.  255;  Fresse  v.  Browmll,  85  N.  J.  L.  285;  S.  C,  10  Am.  Rep. 
489.    See,  also,  Boward  v.  FUtohm',  59  N.  H.  151. 

(2)  In  ib^«a<;Att««^  a  negotiable  note  given  for  a  pre-existing  debt,  is  presumed  to  be  in  pay- 
ment, whether  it  be  the  note  of  the  debtor  or  of  a  third  person,  but  the  presumption  may  be 
rebutted.     MelUdgt  v.  Boston  Iron  Co.y  5  Cush.  158;  S.  0.,  61  Am.  Dec.  59. 

So  in  Maine:  Ifewall  v.  Bussey,  18  Me.  249;  S.  Q.,  86  Am.  Dec.  717.  Contra^  see  Estate  of 
Davis,  84  Am.  Dec.  574;  Larrabee  v.  Ta^ot,  46  id.  687. 

Where,  upon  a  sale  of  hogs  for  cash  on  deliyery,  the  agent  of  the  purchaser,  after  welsh- 
ing them,  stated  that  he  should  have  to  go  to  a  bank  at  some  distance  for  the  funds,  and  asked 
the  vendor  which  he  preferred,  the  currency  or  a  draft,  and  the  latter  replied  *'  a  draft,'' 
whereupon  the  agent  stated  that  he  would  get  one  payable  to  the  vendor's  order,  and  di4  so, 
after  obtaining  permission  to  ship  the  hogs  at  once  on  condition  of  obtaining  the  draft  as  soon 
as  possible,  which  draft  was  accepted  by  the  vendor,  —  Bsld^  that  whether  the  delivery  of  the 
hogs  was  to  be  deemed  conditional  until  receipt  of  the  draf^  or  a  credit  was  given  and  the 
draft  received  upon  a  precedent  debt,  in  either  case  the  presumption  was  that  it  was  re- 
ceived in  payment  and  satisfaction.     Gibson -v.  7b6«y,  46  N.  Y.  687:  rev' g  58  Barb.  191. 

In  the  absence  of  any  agreement  to  take  it  as  payment,  the  receipt  of  a  note  for  the  interest 
due  on  a  bond  and  mortgage  and  the  indorsement  thereof  on  the  bond,  does  not  amount  to  a 
payment  of  the  interest,  but  if  the  note^s  not  paid  the  holder  of  the  bond  and  mortgage  can 
eniorce  them  for  such  interest  against  a  purchaser  of  the  mortgaged  premises,  who  took  them 
with  knowledge  that  back  interest  was  not  paid.     Feldman  y.  Ssier,  78  N.  T.  298. 

A  renewal  note  given  by  a  debtor  to  take  up  a  preceding  one  is  not  a  payment,  but  is  a  mere 
extension  of  such  preceding  one;  and  it  makes  no  difference  that  the  first  of  the  series  was 
indorsed  and  procured  to  be  discounted  by  the  creditor^  and  the  succeeding  ones  were  each 
discounted  to  take  up  the  preceding  one.  The  new  note  is  not  a  payment,  unless  the  creditor 
is  thereby  discharged  from  liability  as  indorser,  or  obtains  a  claim  against  another  party. 
Jagaer  Iron  Co.  v.  Walhsr,  76  N.  Y.  521 ;  aff'g  48  N.  Y.  Supr.  276. 

The  acceptance  of  a  new  security  for  an  existing  debt,  does  not  operate  as  a  payment  unless 
«o  intended  by  the  parties.    Fsmmerer^s  Appeal,  102  Peon.  St.  568. 

See,  also,  7  Wait's  A.  k  Del  409.—  Ed. 


Digitized  by  LjOOQ  IC 


614  The  Eastern  Repobteb.  [N.  H. 


AliDRIOH  V,  BbNKBTT. 

July  81,  1885. 

PutBrr  AKD  Child  —  Custodt  CsAgss  on  lixBRiAOB. 

The  leg^  marriage  of  a  female  infant  terminates  the  father's  right  to  her  enstodj  and 
seryices. 

Case,  for  unlawfally  enticing  away  the  plaintiffs  minor  daughter  on  the 
29th  day  of  March,  1879,  and  depriving  him  of  her  services  from  that  time  until 
the  8th  day  of  September,  1882,  when  she  became  twenty-one  years  of  age.  The 
defendant  pleaded  that  on  said  29th  day  of  March  he  was  lawfully  married  to 
the  daughter,  and  that  the  plaintiff  was  not  thereafter  entitled  to  her  services.  To 
this  plea  the  plaintiff  demurred,  and  the  question  thereupon  raised  was  reserved 
for  the  opinion  of  the  court. 

Lane  db  Dole,  for  plaintiff.     Batchdder  d  FatUknerj  for  defendant. 

Clabk,  J.  The  right  of  a  parent  to  the  earnings  of  his  minor  child,  upon  what- 
ever principle  it  is  founded  —  Hammond  v.  Oorhett,  50  N.  H.  501  —  is  commensurate 
with  the  nght  of  custody ;  and  so  long  as  the  right  to  the  services  of  the  child 
remains,  the  right  to  control  those  services  must  exist.  Whatever,  therefore, 
operates  as  a  release  from  parental  control  necessarily  terminates  parental  ri^ht 
of  service,  and  the  emancipation  of  the  minor  from  legal  parental  authority,  either 
by  the  voluntary  act  of  the  parent  or  by  operation  of  law,  puts  an  end  to  the  legal 
claims  of  the  parent  to  the  minor ^s  earnings. 

The  marriage  of  a  female  infant,  if  above  the  age  of  legal  consent,  is  valid, 
although  contracted  and  entered  into  in  defiance  of  parental  wishes  and  authority. 
Gen.  Laws,  chap.  180,  §  14;  Parton  v.  Hervey^  1  Ghray,  119.  Being  valid,  the 
same  legal  consequences  must  follow  from  it,  whether  contracted  in  obedience  to 
parental  preference  or  in  opposition  to  them.  In  either  case  the  parent  is  no  longer 
entitled  to  the  services  and  earnings  of  the  infant  married  daughter.  The  new 
relations  created  by  the  marriage,  being  inconsistent  with  the  enforcement  of 
parental  rights,  operate  as  an  emancipation  from  them.  The  plaintiff^s  daughter, 
Deing  above  the  statutory  age  of  consent,  had  the  legal  capacity  to  form  the  rela- 
tion of  marriage,  and  although  in  strictness  of  law  it  should  not  be  formed  with- 
out parental  consent,  it  is  nevertheless  sustained  on  grounds  of  public  policy,  and 
parental  rights  are  made  to  yield  to  it,  Cooley  Torts,  287.  Tlie  legidity  of  the 
marriage  is  admitted  by  the  demurrer,  and  the  plea  is  a  sufficient  answer  to  the 
plaintiff's  action.    Haroey  v.  Moseley^  7  Gray,  479. 

Demurrer  overruled. 

Caefbntbb,  J.,  did  not  sit;  the  others  concurred. 


OhADBOUBK  V,  GlLMAN. 

July  81,  1885. 

Trusts!  Procsss  —  Notb  Pat  able  in  Anothkr  Stats  —  Mai:er  not  Truster. 

The  maker  of  a  neeetiable  sight  draft,  not  payable  in  this  State,  cannot  be  held  as  trus- 
tee of  the  payee  of  toe  draft. 

Trustee  process.  Facts  found  by  the  court.  July  15,  1884,  the  Commercial 
Union  Ins.  Co.,  of  London,  adjusted  a  fire  loss  with  the  defendant,  and  gave  him, 
in  payment  therefor,  a  negotiable  sight  draft  on  their  office  in  New  York,  July  19, 
ana  before  the  draft  reached  New  York,  this  writ  was  served  on  the  insurance 
company  as  trustee  of  the  defendant,  and  payment  of  the  draft  was  for  that  reason 
refused  when  it  was  afterward  m  the  usual  course  of  business  presented  for  pay- 
ment in  New  York. 

J,  H.  HobhSf  for  plaintiff.     Worcester  d  Cfafney,  for  claimant 
Clauk,  J.     At  the  time  of  the  service  of  the  plaintiff's  writ  upon  the  trustee, 
July  19,  1884,  the  trustee  was  indebted  to  the  defendant  upon  a  sight  draft,  paya- 
ble to  the  order  of  the  defendant  at  the  office  of  the  trustee  in  the  city  of  New 
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York.  The  draft  being  a  negotiaole  instrument  not  payable  in  this  State,  and  one 
of  the  parties  to  it  not  residing  in  this  State,  .was  not  subject  to  the  trustee  pro- 
cess; and  the  plaintiffs  took  nothing  by  the  attempted  attachment.  Gen.  Laws, 
chap.  249,  §  15. 

Prior  to  1842  negotiable  paper  was  not  liable  to  trustee  process  in  this  State. 
Stone  V.  Dean,  6  N.  H.  502.  By  the  Revised  Statutes  negotiable  promissory  notes 
**  made  or  payable  in  this  State,  or  the  parties  to  which  at  the  time  of  making  the 
same  resided  in  this  State,**  were  subjected  to  this  process.  Rev.  Stat,  chap.  208, 
§  18.  In  KiUing  v.  Burley,  20  N.  H.  859, 862,  Woods,  J.,  in  speaking  of  the  statute, 
says:  **It  has  subjected  negotiable  paper,  made  under  such  circumstances  as  to 
derive  its  effect  and  construction  from  the  laws  of  this  State  as  the  lex  loci,  to  the 
control  of  the  process  of  foreign  attachment  to  a  certain  extent."  In  Horn  v.  Thomp- 
son, 31  N.  H.,  562,  572,  Bell,  J.,  says  of  the  same  statute:  **  There  is  no  general 
Sower  conferred  in  relation  to  negotiable  paper;  promissory  notes  alone  are  speci- 
ed.  AH  promissory  notes  are  not  embraced  in  the  act,  but  such  only  as  are  made 
and  payable  in  the  State,  or  the  parties  to  which,  at  the  time  of  making  the  same, 
resided  in  this  State."  And  in  Thompson  v.  Carroll,  86  N.  H.  21,  25,  Fowler, 
J.,  speaks  of  the  statute  as  applying  to  notes  '*  payable  in  this  State. '^  It  may  be 
doubtful  whether  a  note  made  in  this  State,  payable  at  a  place  outside  the  State, 
the  parties  to  which  at  the  time  of  making  the  same  did  not  reside  in  the  State, 
would  be  liable  to  trustee  process  under  the  Revised  Statutes,  as  such  a  note 
would  be  construed  and  interpreted  by  the  law  of  the  place  of  payment  and  not 
by  the  law  of  this  State.  But,  however  that  may  be,  tne  statute  was  materially 
changed  in  1867,  and  put  in  its  present  form.  It  was  extended  so  as  to  include 
negotiable  paper  generally,  and  the  phrase  "made  or  payable  in  this  State,"  was 
changed  to  ''made  and  payable  in  this  State;  "so  that  the  statute  now  reads: 
*'  If  the  trustee  is  sought  to  be  charged  for  any  negotiable  promissory  note,  or 
other  instrument  on  which  he  is  liable,  made  and  payable  in  this  State,  or  the  par- 
ties to  which  at  the  time  of  making  the  same,  resided  in  this  State,  .  .  **  Gen. 
Stat.,  chap.  230,  §  21;  Gen.  Laws,  chap.  249,  §  15. 

The  process  of  foreign  attachment  being  unknown  to  the  conunon  law,  does 
not  extend  beyond  the  express  provisions  of  the  statute ;  and  under  the  present 
statute,  negotiable  paper  if  subject  to  the  trustee  process,  when  made  and  payable 
in  this  State,  or  when  the  parties  reside  in  the  State  at  the  time  of  making  the 
same,  and  not  otherwise.  In  Oreutt  v.  Hough,  54  N".  H.  472,  the  question  was 
raised  and  considered,  whether  a  note  made  in  this  State  and  payable  generally,  no 
particular  place  of  payment  being  specified,  **  was  made  and  payable  in  this  State," 
within  the  meaning  of  the  statute,  and  it  was  held  that  it  was  within  the  statute. 
SABaBin*,  C.  y.,  says:  *'If  a  note  is  made  payable  at  a  particular  place,  the  law 
of  the  place  where  it  is  there  made  payable  will  govern  its  construction ;  but  a 
note  made  and  dated  in  a  particular  place  will  be  deemed  to  be  a  note  of  that 
place  and  governed  by  the  law  of  that  country  whether  it  is  expressly  made  pay- 
able there  or  is  payable  generally  without  naming  any  particular  place."  In  this 
case  the  draft  being  payable  at  New  York,  is  not  "made  and  payable  in  this 
State,"  within  the  meaning  of  the  statute,  and  the  trustee  is  not  chargeable  for 
the  draft. 

The  case  finds  that  the  draft  was  given  by  the  special  agent  of  the  trustee  who 
adjusted  the  defendant's  loss,  in  settlement  and  payment  of  the  loss,  and  that  the 
defendant  has  surrendered  his  policy  and  all  claims  under  it.  This  is  an  express 
finding  that  the  draft  was  given  in  payment  of  the  loss  and  in  discharge  of  the 
claims  under  the  policy.  The  plaintiff  suggest  that  it  does  not  appear  that  the 
agent  was  authoiized  to  give  the  draft.  This  objection  should  have  been  made 
at  the  trial  The  plaintiffs  claimed  to  hold  the  fund  in  the  hands  of  the  trustee 
by  force  of  an  attachment,  and  it  was  incumbent  on  them  to  show  that  the  fund 
was  liable  to  attachment  by  trustee  process.  Consequently,  the  burden  was  on 
them  to  show  that  the  draft  was  unauthorized,  if  such  was  the  fact.  The  case 
does  not  show  that  any  question  was  raised  at  the  trial  as  to  the  agent's  authority, 
the  trustee  does  not  dispute  it,  and  it  is  to  be  assumed  that  he  acted  within  the 
scope  of  his  authority. 

Trustee  discharged. 

Blodgktt,  J.,  did  not  sit;  the  others  concurred. 
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SUPREME  CO  URT  OF  RHODE  ISLAND. 


EEirr  V,  BoNOARTZ. 

June  26,  1885. 

Libel  AKD  Slander  —  Privileged  Comic mncAnoNS  —  Statements  in  Petition  for  Remotal 
OP  Oppicer  —  Maucb. 

Certain  citizens  presented  to  the  town  council  of  their  town^a  request  that  K.  might  be 
removed  from  his  office  of  constable  because :  ^^JirHl/y^  said  K.  is  a  man  utterly  devoid  of 
principle,  and  uses  his  office  more  for  the  purpose  of  wreaking  his  personal  spite  than  for 
the  peace  and  harmonj  of  the  community ;  secondly^  said  K.  is  wholly  ignorant  of  the 
duties  of  his  office ;  thtrdlv,  said  K.  has  at  various  times  heretofore  maliciouslv  and  wick- 
edly assaulted  and  arrested  sundry  persons  who  were  entirely  innocent  of  tne  char^ 
charged  by  him  against  them ;"  whereupon  K.  brought  an  action  for  libel  against  the  citi- 
zens, and  at  the  trial  introduced  evidence  to  show  that  the  statements  of  the  request  were 
false.  Seldf  that  the  action  could  not  be  maintained  without  affirmative  proof  of  express 
mahce ;  that  proof  of  the  mere  falsity  of  the  statements  would  not  support  the  action,  and 
that  the  statements  were  not  such  as,  if  proved  untrue,  to  imply  actual  mahce. 

Exceptions  to  the  court  of  common  pleas.    The  opinion  states  the  case. 

Page  d  Owen,  for  plaintiff.  Edward  G,  Dnbois^  John  H.  Bongartz^  WiUiam  B, 
W,  HaUetty  Charles  F.  Baldwin  and  George  N.  Bliss,  for  different  defendants. 

BuRFBE,  C.  J.  This  is  an  action  on  the  case  for  libel.  The  plaintiff  is  a  citi- 
zen of  the  town  of  East  Providence,  and  was,  when  the  alleged  libel  was  pub- 
lished, a  police  officer  or  constable  of  the  town.  The  alleged  libel  is  a  petition 
which  puq>orts  to  be  signed  by  the  defendants  as  citizens  of  East  Providence, 
and  which  is  addressed  to  the  town  council,  the  body  having  power  to  appoint 
and  remove  the  town  constables.  It  asks  the  town  council  to  remove  the  plamtiff 
from  his  office  for  the  following  reasons,  which  are  set  forth  in  the  petition,  and 
which  the  plaintiff  complains  of  as  false  and  defamatory,  to- wit:  '^Reasons. 
MrsUj/y  that  said  Kent  is  a  man  utterly  devoid  of  principle  and  uses  his  office 
more  for  the  purpose  of  wreaking  his  personal  spite  than  for  the  peace  and  har- 
mony of  the  community;  Secondly^  that  Kent  aforesaid  is  wholly  ignorant  of 
the  duties  of  his  office ;  Thirdly,  that  said  Kent  has  at  various  times  heretofore 
maliciously  and  wickedly  assaulted  and  arrested  sundry  persons  who  were  entirely 
innocent  of  the  charges  charged  by  him  against  them.'' 

At  the  trial  the  plaintiff  introduced  testimony  tending  to  prove  that  the  peti- 
tion was  signed  by  some  of  the  defendants,  that  it  was  published  bjr  presentation 
to  tlie  town  council,  and  that  the  **  reasons "  were  false.  It  is  not  claimed  that 
there  was  any  testimony  other  than  that  afforded  by  the  charges  contained  in  the 
**  reasons''  and  the  proof  of  their  falsity,  to  show  any  actual  or  express  malice 
toward  the  plaintiff  on  the  part  of  the  defendants.  At  the  conclusion  of  the 
plaintiff's  testimony,  the  defendants  moved  for  a  nonsuit  on  the  ground  that  the 
petition  was  a  privileged  communication,  and  that  the  plaintiff  could  not  main- 
tain his  action  thereon  without  proof  of  express  malice.  The  court  granted  the 
motion  and  the  plaintiff  excepted. 

The  plaintiff  admits  that  the  petition  is  of  the  class  of  communications  which 
are  conditionally,  not  absolutely,  privileged,  and  consequently,  that  the  burden 
was  on  him  to  show  by  affirmative  evidence  that  it  was  malicious.  He  contends, 
however,  that  the  question  of  malice  is  a  question  of  fact  for  the  jury,  and  that, 
if  the  case  had  been  left  to  the  jury,  there  was  evidence  from  which  they  might 
have  found  express  malice,  namely,  the  Kfossness  of  the  charges  and  the  testi- 
mony to  their  falsity.  The  question  then  is,  whether  the  charges  themselves  are 
of  such  a  character  that  actual  malice  can  be  inferred  from  them  simply  on  proof 
of  their  falsity.  It  is  well  settled  that  falsity  alone  is  not  enough,  'ftie  author 
or  authors  of  the  communication  may  make  it  and  press  it  upon  the  attention  of 
others,  honestly  believing  it  to  be  true  and  acting  from  the  purest  and  highest 
motives,  when  in  fact  it  is  false,  and,  therefore,  actual  malice  is  not  to  be  inferred 
from  mere  falsity.  SomermUe  v.  Hawkins,  IOC.  B.  683 ;  Harris  v.  Thompson^  13  id. 
883 ;  ffoH  v.  Gumpach,  L.  R.,  4  P.  C.  489 ;  8.  C,  4  Moak*s  Eng.  Rep.  138 ;  Lavghtan 
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V.  Bishop  of  Sodor  and  Man,  L.  R,  4  T.  C,  495;  S.  C,  4  Moak's  Eng.  Rep.  162; 
Xewis  V.  Chapman,  16  N.  Y.  860;  Fowles  v.  Bowm,  80  id.  20;  Ormsfry  v. 
Douglass,  87  id.  477;  Shurtleff  y.  Stevens,  51  Vt  501;  S.  C,  81  Am.  Rep. 
698;  5hwr  v.  Hathaway,  18  Allen,  239.  The  question  then  is,  do  the  charges 
in  the  petition  bear  upon  their  face  the  indicia  of  actual  malice.  In  Laugh- 
tan  V .  Bishop  of  Sodor  and  Man,  supra,  the  court  say  that  *  *  undoubtedly  a 
privileged  communication  may  be  couched  in  language  so  much  too  violent  for 
the  occasion  as  to  afford  in  itself  evidence  of  malice,  whereby  the  privilege  is 
forfeited."  The  court  added,  however,  that  it  will  not  do  to  hold  that  **all 
excess  beyond  the  exigency  of  the  occasion  is  evidence  of  malice, "  and  held  that 
though  there  were  some  expressions  used  beyond  what  was  necessary,  th6y  did  not 
warrant  any  inference  of  express  malice.  In  Hart  v.  Oumpach,  supra,  the  same 
court  used  the  fbllowing  language:  **  It  is  no  doubt  true  that  malice  may,  in  some 
cases,  bo  inferred  from  the  defamatory  statements  themselves;  but  where  repre- 
sentations, if  honajide,  are  privileged  by  the  occasion,  the  mere  circumstance  that 
they  are  defamatory  does  not  furnish  that  proof ;  it  must  be  shown  either  from 
the  nature  of  the  language  employed,  or  by  extrinsic  evidence,  that  they  were 
prompted  by  bad  feeling  or  wrong  motives,  and  it  is  not  sufficient  in  such  cases 
that  the  representations  are  consistent  with  the  existence  of  malice,  they  must  be 
inconsistent  with  hona  fides  and  honesty  of  purpose.''  The  language  accords  with 
the  decision  in  SomermUe  v.  Hawkins,  supra,  that  actual  malice  cannot  be  inferred 
from  conduct  which  is  as  consistent  with  bona  fides  as  with  malice.  The  main- 
tenance of  the  nrivilege  is  regarded  as  important  not  only  to  the  parties  immedi- 
ately protected  by  it,  but  also  the  public  at  large.  In  Brow  v.  Hathaway,  18  Allen, 
289,  242,  the  court  say  that  the  mere  fact  that  the  statements  made  are  intemper- 
ate or  excessive  from  over  excitement  will  not  defeat  it.  See,  also,  Wright  v. 
Woodgaie,  2  C,  M.  «&  R.  578. 

We  do  not  think  the  charges  here  complained  of  are  of  such  a  character  that  a 
jury  without  other  proof  could  be  justified  in  finding  them  malicious.  They  are 
severe  in  substance  but  concise  in  expression.  They  employ  no  language  which 
has  the  appearance  of  being  used  only  by  way  of  spiteful  invective  or  malignant 
vituperation.  Their  chief  fault  is  that  they  are  vague  and  inexplicit,  but  this  is 
a  fault  which  is  as  likely  to  have  arisen  from  unskillf ulness  as  from  malice.  Indeed 
the  petition  is  just  such  a  petition  as  we  might  expect  from  persons,  honest  and 
earnest  in  purpose,  but  ignorant  of  the  proper  mode  of  making  charges  which  are 
to  be  judicially  investigated.  It  is  as  consistent,  on  the  face  of  it,  with  good  faith 
as  with  malice,  and  therefore,  under  the  rule  laid  down  in  the  cases  above 
referred  to,  it  was  for  the  plaintiff  to  show  by  extrinsic  evidence  not  only  that  the 
charges  were  false,  but  also  that  the  defendants  had  no  probable  cause  for  believ- 
ing them  to  be  true,  or  that  they  acted  without  sincerity,  using  the  occasion  as  a 
mask  for  personal  spite  and  ill  will. 

Exceptions  overruled. 

NoTB. —  On  the  general  subject  of  privileged  communications,  see  4  Wait's  A.  AD.  804  et 
teq.;  82  Eng.  Rep.  164:  81  Am.  Rep.  708,  note;  Moak's  Van  Sant.  PL  695-6;  84 Am.  Dec.  249; 
lioak's  Underbill  on  Torts,  180,  146. 

A  communication,  made  hona  fide^  and  without  malice,  upon  any  subject-matter  in  reference 
to  which  the  party  communicating  has  a  duty,  is  privileged,  if  made  to  a  party  having  a  cor- 
responding duty,  altbough  it  contain  criminatmg  matter  which,  without  this  privilege,  would 
be  slanderous  and  actionable.     Halstead  v.  Nelson,  24  Hun,  895. 

In  Decker  v.  Gaj/lord,  85  Hun,  584;  80  Alb.  L.  J.  462,  it  was  held  that  communications  made 
in  good  faith  and  in  a  proper  manner  to  a  school  commissioner  by  a  resident  of  the  district, 
charging  the  woman  then  teaching  in  the  district  with  unchastity  and  the  use  of  profane  ana 
obscene  language  are  privileged ;  that  the  presumption  is,  that  the  communication  is  made  in 
ffood  faith,  and  the  burden  of  proving  actual  malice  is  on  the  opposite  party  ;  and  that  the 
nlsity  of  the  charge  is  not  of  itself  sufficient  to  raise  an  inference  oi  malice.  See,  also,  Barteood 
V.  ICesch,  4  Hun,  889. 

Where  one  makes  a  charge  affecting  the  character  of  another,  who  is  a  candidate  for  office, 
to  an  elector  shortly  before  the  election,  in  ffood  faith  and  without  malice,  he  is  not  liable 
therefor,  his  statement  being  in  the  nature  of  a  privileged  communication. '  Mott  v.  Dawson^ 
46  Iowa,  588. 

In  Bays  v.  Bunt,  60  Iowa,  251,  it  was  held  that  words  spoken  without  malice  of  a  candidate 
for  office,  in  the  belief  of  their  truth,  and  for  the  sole  purpose  of  advising  electors  of  what 
was  believed  to  be  the  true  character  of  the  candidate,  were  privileged.  To  same  effect, 
State  r.  Balch,  81   Kans.  465. 
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Certain  merchants  who  had  lost  goods  hj  false  representations,  having  probable  oaose 
to  saspect  another  as  a  party  to  the  rraud,  drew  up  and  signed  a  paper  reoiting  that  thej 
had  b«en  "  robbed  and  swindled  "  by  such  party  and  others  named,  and  agreeing  to  share 
the  expenses  of  their  prosecution.  Bddf  that  the  communication  was  privileged ;  that  the 
terms  used,  though  strong  and  plun,  were  not  irrelevant  or  inappropriate ;  and  that  no  action 
would  lie  therefor  without  proof  of  express  malice.  The  exhibitton  of  such  paper  to  an  agent 
of  one  of  the  merchants  having  sole  cnarge  of  his  business  there,  for  the  purpose  of  obtain- 
ing the  signature  of  the  latter,  is  also  a  privileged  commuiiioation.  KUnoh  v.  Golby,  46  N. 
Y.427. 

Words  spoken  by  one  who  has  been  robbed,  to  an  officer  employed  to  detect  the  criminal, 
charging  another  person  with  the  offense,  if  spoken  in  good  faith,  under  a  belief  of  their  truth,, 
and  with  probable  cause,  are  privileged  and  not  actionable.  Snuth  v.  Eerr^  1  Bdm.  Sel.  Gas. 
190. 

A  written  communication  by  a  banker  in  the  country  to  a  mercantile  house  in  New  York,  in 
respect  to  the  pecuniary  responsibility  of  a  customer  of  such  house  whose  note  has  been  sent 
to  him  for  collection,  is  privileged.     Lewis  v.  Chapfnan^  16  N.  Y.  869,  cited  in  principal  case. 

An  advertisement  in  a  newspaper,  **  warning  the  public  against  the  negotiation  of  notes,  etc., 
alleged  to  have  been  obtained  by  fraud,  or  stolen/'  is  a  privileged  communioation,and  express 
malice  must  be  shown  to  make  it  a  libel.     Coin,  v.  FeaiMrstar^  9  Phila.  Rep.  694. 

A  landlord  has  such  an  interest  in  knowing  the  character  and  reputation  of  his  tenants,  that 
words  spoken  to  him  by  a  third  person,  in  answer  to  inquiries  made  respecting  the  character 
of  a  tenant,  are  in  their  nature  privileged,  and  if  the  words  are  spoken  without  malice,  such 
third  person  is  fully  protected.     LiddU  v.  Hodges,  2  Bosw.  687. 

To  a  declaration  in  an  action  for  slander,  imputing  bribery  and  corruption  to  plaintiff  in  his 
office  of  mayor,  the  defendant  pleaded  that  the  words  were  spoken  at  a  public  meeting  of  the 
rate-paye|^  and  inhabitants  convened  for  the  purpose  of  considering  municipal  busiuess.  The 
plaintiff  replied  that  the  meeting  had  not  been  convened  or  held  under  statutory  or  other 
authority,  and  that,  to  the  knowledge  of  defendant,  it  was  opened  to  and  attended  by  persons 
who  were  not  either  rate-payera  or  inhabitants,  in  whose  hearing  the  words  had  been  spoken. 
Hsldy  that  the  occasion  was  privileged,  and  that  the  casual  presence  of  strangera  at  the  meet- 
ing, to  the  knowledge  of  defendant,  did  not  take  away  the  privilege.  Mwiges  v.  ^^om,  1 
OUivier,  Bell  A  Fitzgerald's  (New  Zealand  Sup.  Gt.)  66.— En. 


Hill  v.  Bain. 
June  26,  1886. 
EsTOPPHL  —  Suit  Against  Town  for  Nkoligi^ncx  —  Fobmbr  Judombnt. 


A.  brought  an  action  against  B.  to  recover  damages  for  injuries  received  by  collision 

■''*-  — I—- ^ »-**  2-  -  «---» «--  o     B  obtained  judgment.    A.  then  brought  aa 

way  was  situated,  to  recover  damages  for  hia 


with  certain  teams  left  in  a  hi^hwav  by  B.    B.  obtained  judgment.    A.  then  brought  aa 
action  against  the  town  in  which  the  high' 


the  demurrer  should  be  overruled,  and  that  A.,  by  the  judgment  which  B.  recovered  against 
him,  was  estopped  from  suing  the  town. 

Trespass  on  the  case.  On  demurrer  to  plea.  The  opinion  states  the  case. 
Page  db  Owen^  for  plaintiff.  Nicholas  Van  Slyck  d  Ziba  0.  Sloovm^  for  defendant 
DuRFEB,  C.  J.  The  case  made  by  the  pleadings  is  this :  September  28,  1882, 
the  plaintiJff,  while  driving  on  the  Pontiac  road,  so  called,  in  tne  town  of  Cran- 
ston, in  the  night-time,  in  the  exercise  of  reasonable  care,  came  into  collision  with 
certain  teams  or  carts  placed  in  the  road  and  left  there  by  Jame^  A.  Budlong  and 
Frank  L.  Budlonff,  copartners,  and  was  badly  injured  in  his  pefson.  He  sued  the 
Budlongs  at  the  March  term  of  this  court,  1883,  in  a  plea  of  trespass  on  the  case, 
laying  his  damages  at  f20,000  for  injuries  received  from  said  obstruction,  but  after 
trial  the  jury  found  a  verdict  for  the  Budlongs  as  not  guilty  of  causing  the  injuries, 
on  which  verdict  the  court  gave  a  final  judgment  for  the  Budlongs,  which  judg- 
ment still  remains  in  force.  At  the  December  term  of  the  court  of  common  pleas, 
1883,  the  plaintiff  brought  this  action  against  the  town  of  Cranston,  which  is  an 
action  on  the  case  to  recover  damages  for  the  injuries  aforesaid,  on  the  ground 
that  the  town  neglected  to  keep  said  road,  the  same  being  a  public  highway,  safe 
and  convenient  for  travel.  The  defendant  pleads  the  judgment  for  the  Budlongs 
in  bar  by  way  of  estoppel,  alleging  that  the  Budlongs  were  the  authors  of  the 
obstruction  or  defect  complained  of.  The  plaintiff  demurs  to  the  plea.  The  case 
is  here  on  appeal.  The  question  is,  whether  the  plea  is  a  good  plea  by  way  of 
estoppel.  The  defendant  contends  that  it  is,  because,  in  the  first  place,  the 
plaintiff,  in  order  to  recover  in  this  action,  would  have  to  prove  all  which  it  was 
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necessary  for  him  to  prove  in  order  to  recover  in  the  former  action,  except  the 
fact  that  the  said  teams  and  carts  were  placed  in  said  road  and  left  there  by  the 
Budlongs,  which  fact  is  admitted  by  the  demurrer;  and  something  else  besides, 
namely,  that  the  town  after  notice  of  the  alleged  nuisance,  actual  or  constructive, 
neglected  to  remove  or  guard  against  it ;  and  because,  in  the  second  place,  the- 
ftown  has  only  to  notify  the  Budlongs  of  this  action,  thus  giving  them  an  oppor- 
tunity to  defend  it,  in  order  in  case  of  a  judgment  against  the  town  to  make  the 
Budlongs  liable  over  for  the  damages  recovered ;  so  that,  if  the  plea  is  not  sus- 
tained, the  Budlongs,  after  judraient  in  their  favor  proving  that  the  plaintiff  has 
no  case,  may  be  compelled,  in  this  roundabout  way,  to  compensate  the  plaintiff  for 
his  injinies.  The  plaintiff,  on  the  other  hand,  contends  that  the  plea  is  bad 
because  the  defendimts  in  the  two  actions  are  different  and  there  is  no  privity 
between  them. 

Undoubtedly  the  rule  as  generally  laid  down  is,  that  judgments  avail  as 
estoppels  only  for  or  against  parties  and  privies,  but  nevertheless  the  courts 
allow  themselves  a  good  deal  of  latitude  in  applying  the  rule,  observing  the  spirit 
of  it  rather  than  the  letter.  Thus  it  has  been  held  that  a  judgment  in  favor 
of  a  deputy  sheriff,  in  an  action  against  him  for  official  misfeasance  or  default, 
is  available  by  way  of  estoppel  in  an  action  against  the  sheriff  for  the  same  mis- 
feasance or  default.  KiTig  v.  Chase.  15  N.  H.  9;  S.  C,  41  Am.  Dec.  675.  So  it 
has  been  held  that  a  judgment  in  lavor  of  a  master  in  an  action  against  him  for 
the  act  of  his  servant,  rendered  in  a  trial  of  the  case  on  its  meiits,  is  a  bar  to  a 
suit  against  the  servant  for  the  same  act.  Emery  v.  Fowler^  39  Me.  326;  S.  C, 
68  Am.  Dec.  627.  So  it  has  been  held  that  a  judgment  on  the  ground  of  payment 
against  one  of  two  joint  and  several  makers  of  a  promissory  note  is  a  bar  to 
recovery  against  the  other,  whether  as  between  the  makers  the  other  signed  as 
principal  or  surety.  Spencer  v.  Dearth,  43  Vt.  98.  In  Bates  v.  Stanton,  1  Duer, 
79,  88,  the  plaintiff,  claiming  to  be  the  owner  of  certain  goods,  delivered  them  to 
the  defendant  by  way  of  bailment;  the  defendant  afterward  surrendered  tliem  to 
the  true  owner,  taking  from  him  an  indemnity  bond.  Thereupon  the  plaintiff 
sued  him  in  trover  for  their  conversion,  and  it  was  held  that  a  judgment  recovered 
by  the  true  owner,  in  an  action  against  the  plaintiff  involving  the  right  to  the 
goods,  was  conclusive  against  the  plaintiff  in  his  action  against  the  defendant, 
inasmuch  as  the  parties,  though  nominally  different,  were  virtually  the  same  on 
account  of  the  interest  which  the  true  owner  had  in  the  defense  of  the  later  action 
by  reason  of  the  indemnity  bond  which  he  bad  given  to  the  defendant  of  record. 
In  Atkinson  v.  White,  60  Me.  396,  the  owner  of  a  lot  of  logs  mortgaged  them  to 

A.  and  then  sold  them  to  B.  A.  afterward  sold  a  portion  of  them  to  C.  warrant- 
ing their  title.  B.  sued  C.  in  trover  for  a  conversion  of  the  logs  bought  by  him, 
and  recovered  judgment ;  0.  setting  up  his  title  under  A.  In  a  later  suit  by  C. 
against  A.  involving  the  same  title,  it  was  held  that  the  judgment  recovered  by 

B.  was  a  bar  to  recovery.  See,  also,  Durham  v.  CHles,  52  Me.  206,  and  Freer  v. 
Siotenbur,  2  Abb.  Ct  App.  Dec.  189. 

In  these  cases  the  defendants  were  permitted  to  avail  themselves  by  way  of 
estoppel  of  judgments  to  which  they  were  neither  parties  nor  privies.  The 
ground  on  which  this  was  permitted  seems  to  have  been  that  the  defendants, 
though  not  parties  to  the  judgments,  were  so  connected  in  interest  <or  liability 
with  the  parties,  that  the  judgments  when  recovered  could  be  regarded  as  virtu- 
ally recovered  for  them,  for  the  purposes  of  estoppel,  as  well  as  by  and  for  the 
parties  of  record.  The  supreme  court  of  Maine  in  Atkinson  v.  White,  supra, 
express  an  inclination  to  go  even  further  and  to  hold  broadly  that  **when  a  party 
haa  once  tried  a  question  in  one  suit,  he  shall  not,  without  regard  to  mutual 
estoppel,  again  try  the  same  question  involving  the  same  testimony  in  another 
suit."  We  think,  on  the  authority  of  these  cases,  it  is  competent  for  the  defend- 
ant town  to  set  up  by  way  of  estoppel  in  the  case  at  bar  the  judgment  recovered 
by  the  Budlongs.  Certainly  if  the  town  had  notified  the  Budlongs  of  the  pen- 
dencv  of  this  action  and  the  Budlongs  had,  in  consequence  of  the  notice,  assumed 
the  defense,  it  would  be  competent  for  them,  on  the  authority  of  these  cases,  to 
plead  the  former  jud^ent  in  bar,  for  they  would  then  be  the  real  defendants, 
though  defending  in  the  name  of  the  town,  and  ought  not  to  be  required  to  try 


Digitized  by  LjOOQ  IC 


620  Thb  Eastern  Reportee.  [R.  L 

over  a  question  which  they  have  abeady  tried  with  the  result  of  a  final  judgment 
against  the  plaintiff  in  their  favor.  But  the  Budlongs,  if  they  assumed  the 
defense,  would  have  to  make  it  in  the  name  of  the  town,  and  we  see  no  good 
reason  why  the  town  should  not  be  permitted  to  make,  without  calling  upon 
them,  any  defense  which  they  could  make,  if  called  upon,  in  the  name  of  the 
town.  , 

Demurrer  overruled, 


Babnbt  «.  Abnold. 

June  27,  1885. 

"Will— F«i,  Subject  to  Executory  Dbvisb — "Child  or  Children" —  " Issue/' 

A  clause  in  testator's  will  provided  as  follows:  "I  give,  devise  and  bequeath  to  mr 
daughter,  M.  A.  W.,  during  her  natural  life,  and  at  her  decease  to  her  children,  one-hau 
of  a  lot  and  half  of  all  the  buildings  and  improvements  thereon,  situated  .  .  .  One- 
quarter  of  said  house  and  lot  I  devise  to  S.  L.,  her  heirs  and  assigns,  and  the  remaining 
Quarter  of  said  house  and  lot  I  give  and  devise  to  J.  B.,  her  heirs  and  assigns,  for  and 
uring  the  natural  life  of  each  of  them,  but  if  any  of  them  or  all  may  die,  leaving  no 
child  or  children,  then  my  will  is  that  each  respective  ri^ht  shall  be  divided  equajjlr 
amonjrst  my  daughters,  A.  A.,  S.  L.  and  J.  B., their  heirs  and  assigns  forever."  M.  A.  W, 
died  cnildless.  Mdd^  that  on  her  decease  her  one-half,  not  the  whole  estate,  became 
divisible  among  her  sisters ;  and  that  S.  L.  took  under  the  will  an  estate  in  fee-simple, 
subject  to  a  gift  over  by  executory  devise. 

Distinction  traced  between  the  words  '*  child  or  children  "  and  the  word  **  issue"  in  case 
of  a  testamentary  gift  with  limitations  over. 

Bill  in  equity  for  partition.     The  opinion  states  the  case. 

Jam€9  C.  Collins^  for  complainant.  W,  W.  dt  8.  T,  Douglas  and  James  Harris, 
for  respondents. 

DuRPEB,  C.  J.  Two  questions  have  been  submitted  to  us  under  the  following 
clause  of  the  will  of  Thomas  Whipple,  deceased,  to-wit :  **I  give,  devise  and  bequeath 
to  my  daughter,  Martha  Ann  Whipple,  during  her  natural  life,  and  at  her  decease 
to  her  children,  one-half  of  a  lot  and  half  of  all  the  buildings  and  improvements 
thereon,  situated  in  the  city  of  Providence,  at  a  place  called  Constitution  Hill, 
and  is  the  same  house  formerly  owned  by  George  Carpenter  and  myself.  One- 
quarter  of  said  house  and  lot  I  devise  to  Sarah  Loring,  her  heirs  and  assigns,  and 
the  remaining  quarter  of  said  house  and  lot  I  give  and  devise  to  Julia  Barney,  her 
heirs  and  assigns,  for  and  during  the  natural  life  of  each  of  them,  but  if  any  of 
them  or  all  may  die,  leaving  no  child  or  children,  then  my  will  is  that  each  respect- 
ive right  shall  be  divided  equally  amongst  my  daughters,  Amey  Arnold,  Siu^ 
Loring  and  Julia  Barney,  their  heirs  and  assigns  forever."  Martha  Ann  Whipple 
died  before  her  three  sisters,  leaving  no  child.  The  first  question  is  whether,  on 
her  decease,  the  whole  estate  or  only  her  half  became  divisible  among  the  three 
sisters.  We  think  her  half  only  became  divisible ;  for  otherwise,  instead  of  using  the 
distributive  phrase,  **each  respective  right,"  the  testator  would  have  said  **the 
whole  estate "  shall  be  divided  equally,  etc.  The  second  question  is,  whether 
Sarah  Loring  took  under  the  will,  an  estate  tail  or  an  estate  in  fee-simple,  sub- 
ject to  a  gift  over  by  way  of  executory  devise  to  Amey  Arnold  and  Julia  Barney 
on  the  event  of  her  dying  without  leaving  any  child.  We  think  she  took  a  fee- 
simple  estate  subject  to  such  gift  over.  In  Morgans,  MorgaUy  5  Day,  517,  the  devise 
was  to  the  testator's  four  sons  in  fee-simple,  with  the  clause  following  added,  to-wit: 
**  And  also  my  will  is,  that  if  my  sons  should  either  of  them  die,  without  children, 
that  his  brothers  shall  have  his  part  in  equal  proportion."  The  court  held  that  the 
words  **  die  without  leaving  children  "  meant  aying  without  children  limng  at  the 
death  of  the  first  devisee,  and  consequently  that  the  limitation  over  was  good  as  an 
executory  devise.  The  case  is  exactly  like  the  case  at  bar.  In  Smith  v.  Hunter, 
23  Ind.  680,  the  estate  given  to  the  first  devisee  in  fee  was  given  over  **if  he  die 
childless,''  and  the  gift  over  was  sustained.  In  Doe  v.  WetSsfy  1  B.  &  A.  718,  the 
devise  was  to  A.  in  fee,  **  and  in  case  A.  shall  happen  to  die  and  leave  no  child  or 
children,"  then  to  B.  in  fee,  and  the  gift  over  was  held  to  be  good  by  way  of 
executory  devise.  The  court,  however,  was  of  opinion  that  the  words  **  child  or 
children*'  were  equivalent  to  "issue,"  and  sustained  the  gift  over  on  other  indi- 
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cations  in  the  will  going  to  show  that  the  testator  intended  to  have  the  gift  over 
take  effect,  not  on  an  indefinite  failure  of  issue,  but  upon  a  failure  happening  at 
the  death  of  the  first  devisee.  We  think  there  is  good  reason  for  giving  the 
words  *' child  or  children"  an  extended  meaning,  for  the  first  devisee  might  die 
without  leaving  any  cliild  and  yet  have  a  grandchild  or  some  other  remoter 
descendant,  in  which  case  the  gift  over  cannot  have  been  intended  to  t^ke  effect. 
But  we  do  not  think  it  is  necessary  to  give  the  words  the  same  effect  as  to  the  gift 
over  as  if  the  word  **  issue  "  had  been  used  by  the  testator  in  the  place  of  them. 
For,  as  has  been  well  remarked,  the  words  **  child  or  children"  have  not  the  tech- 
nical force  of  the  word  '*  issue  "  in  a  limitation  over ;  and  generally  refer  to  the  time 
of  the  death  of  the  devisee."  Sherman  v.  8Iierman,  3  Barb.  885,  387.  It  is  in  the 
natural  order  for  the  parent  to  die  before  the  children  and  for  the  children  to  suc- 
ceed the  estate,  and  it  is  to  be  presumed  that  the  testator  made  his  will  in  view 
of  the  natural  order,  and  therefore,  though  the  meaning  of  the  word  **  children  " 
be  extended  by  construction,  it  is  entirely  unnecessary  to  extend  it  beyond  the 
grandchildren  or  other  descendants  who  take  the  place  of  the  children  in  the 
succession.  The  construction  that  the  words,  ** dying  without  issue"  or  **  dying 
without  having  issue, "  imports  an  indefinite  failure  of  issue,  is  highly  artificial, 
and  probably  defeats  oftener  than  it  furthers  the  testamentary  intent,  and  it  is 
therefore  not  to  be  carried  unnecessarily  beyond  the  line  of  existing  precedents. 
If,  however,  any  other  indication  of  the  intent  be  required,  such  indication  is 
afforded  by  the  phrase,  **  for  and  during  the  natural  life  of  each  of  them,"  which 
follows  the  devises  to  Sarah  Loring  and  Julia  Barney.  That  phrase  is  incon- 
sistent with  said  devises,  and  as  to  them,  must  be  rejected  for  repugnancy,  but 
nevertheless  it  indicates  pretty  clearly  that  the  times  which  the  testator  intended 
as  the  times  for  the  gift  over  to  take  effect  in  case  they  should  take  effect,  were  at 
the  deaths  of  the  first  devisees. 

Sarah  Loring  died  leaving  a  son  living  at  her  death.    After  the  death  of  Martha 
Ann  Whipple,  Sarah  Loring  made  a  deed  purporting  to  convey  all  her  interest  in 
the  estate  to  Hannah  Loring  in  trust.     We  think  that,  under  that  deed,  Hannah 
Loring  took  all  her  interest  subject  to  said  trust,  and  that,  therefore,  no  part  of. 
the  estate  descended  to  the  son. 


CaKROLL  V,    ElONBT. 

July  6,  1886. 

Landlord  AKD  TsNANT — Trespass  by  Tenant — Pleading  —  Justice  Court  —  under  General. 
Ibsub  cannot  Question  Title. 

A  landlord  cannot  maintain  trespass  for  injury  to  the  premises  let,  done  by  the  tenant 
daring  the  tenancy.    His  remedy  is  trespass  on  the  case. 

Pub.  Stat.  R.  I.,  chap.  iy6,  §  80,  provides:  "Whenever  an  action  of  trespass  shall  be 
brought  before  anyjusttce  court  and  the  defendant  shall  plead  the  general  issue,  he  shall  \ 

not  be  allowed  to  offer  any  evidence  that  may  bring  the  title  to  real  estate  in  question." 
/^(S/^,  that  the  word  ''title*'  meant  the  right  of  possession  not  the  fact  of  possession. 
In  trespass,  before  a  justice  court,  evidence  may  be  given  to  disprove  the  fact  of  the  plain- 
tiffs possession,  if  it  can  be  given  without  bringing  the  right  of  possession  into  dispute. 

When,  without  objection,  a  defendant  introduced  evidence  affecting  both  the  fact  and 
right  of  the  plaintiff's  possession, — ffeld^  that  in  the  circumstances,  the  evidence  was  good 
to  the  extent  and  for  tne  purposes  allowed  by  the  statute. 

Exceptions  to  the  court  of  common  pleas.    The  opinion  states  the  case. 

Edward  D,  Basseit  cfc  Frederick  Hayes,  for  plaintiff.    Oeorge  J,  West,  for  defendant. 

DuBFKE,  C.  J.    This  is  a  trespass  for  injuries  to  the  plaintiff's  barn.     The  case 
was  begun  in  the  justice  court  of  the  city  of  Providence.     The  only  plea  pleaded  - 

was  the  general  issue.     The  case  was  carried  by  appeal  to  the  court  of  common 

f^leas,  where,  on  trial  to  the  jury,  a  verdict  was  rendered  for  the  plaintiff  for  $55. 
t  comes  before  us  on  exceptions.  The  bill  of  exceptions  makes  the  following  state- 
ment, to- wit :  **  The  action  was  trespass  vi  et  armis  and  was  brought  to  recover 
damages  done  by  a  tenant  by  the  month,  in  possession,  to  a  barn  and  the  earth 
thereunder.  The  plaintiff  offered  testimony  tending  to  prove  that  manure  was 
thrown  upon  the  bam  floor  to  the  de.pth  of  two  or  three  feet  and  left  there  a  long 
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time ;  that  the  defendant's  horse  was  cast  one  nu^ht  and  kicked  down  a  stall,  imd 
that  the  manners,  feed-boxes,  etc.,  were  destroyedand  the  bam  otherwise  seriooslj 
damaged  and  torn  daring  the  tenancy.  The  bam  belonged  to  the  plaintiff  and 
she  leased  the  land  on  which  it  stood.  The  defendant  was  a  tenant  by  the  month. 
The  defendant  offered  testimony  to  show  that  he  was  a  tenant  by  the  month,  that  he 
did  not  igjure  the  premises,  but  that  one  nupht  his  horse,  being  seized  by  the  colic, 
rolled  about  while  m  great  pain  and  kickea  down  the  stall."  The  bill  of  excep- 
tions further  states  in  effect  that,  at  the  conclusion  of  the  testimony,  the  court 
instructed  the  jury  that  the  plaintiff  was  entitled  to  recover  if  the  barn  was 
injured  by  the  defendant,  or  by  his  horses,  or  serv^ants  acting  imder  his  direction, 
in  the  manner  testified  to  by  tne  plaintiff  and  her  witnesses.  The  court  also 
refused  to  charge,  as  requested  by  the  defendant^  in  several  requests. 

The  defendant  contends  that  the  court  erred  because  as  a  rule,  a  landlord  cannot 
maintain  trespass  for  injuries  to  the  premises  let,  done  by  the  tenant  during  the 
tenancy  and  oecause  the  possession  was  in  the  defendant.  Without  doubt  these 
positions  are  generally  correct.  2  Greenl.  £▼.,  $  616.  The  plaintiff  contends  that 
where  the  general  issue  alone  is  pleaded,  the  plaintiff^s  possession  need  not  be 
shown,  citing  Addison  Torts,  §§  424,  425.  The  statement  in  Addison,  however, 
rests  not  upon  the  common-law  rule  of  pleading,  but  upon  the  new  rules  adopted 
at  Hilary  Term.  4  Wm.  IV.  The  now  rules  do  not  govern  here.  But  we  have 
a  statute  which  provides  as  follows,    to-wit: 

'*  Whenever  an  action  of  trespass  shall  be  brought  before  any  justice  court  and 
the  defendant  shall  plead  the  general  issue,  he  shall  not  be  allowed  to  offer  any 
evidence  that  may  brinff  the  title  to  real  estate  in  question."  Pub.  Stat.  R.!., 
chap.  196,  J  30.  it  has  been  held  in  Massachusetts  under  a  similar  provision  that 
when  the  defendant  pleads  only  the  general  issue,  he  cannot  give  evidence  that 
the  plaintiff  was  not  in  possession.  Lynch  v.  Rosseter,  6  Pick.  419 ;  St^M  v.  Hub- 
hardf  17  id.  217.  But  in  New  York  under  similar  provisions,  it  has  been  decided 
that  the  question  of  actual  possession  is  not  one  of  title  imder  the  statute,  and 
accordingly  that  when  the  plaintiff  adduced  evidence  to  show  his  possession,  the 
defendant  was  entitled  to  give  counter  evidence  to  prove  possession  in  himself. 
EMe  V.  QuackenbosSf  6  Hill,  587;  Fredonia,  etc.,  Plankroad  Co,  v.  Wail,  27  Barb. 
214.  We  .think  the  New  York  decisions  rest  on  the  better  reason  and  aie  more 
accordant  with  the  view  which  has  been  generally  taken  of  our  statute.  The 
word  "title,'*  as  used  in  our  statute,  signi&s  not  the  fact  of  possession,  but  the 
right  of  possession  which  may  exist  without  the  fact,  and  accordingly  evidence 
may  be  given  to  controvert  the  fact,  whenever  it  can  be  given  without  bringing 
the  right  in  question.  The  purpose  of  the  statute  was  not  to  exonerate  the 
plaintiff  from  the  burden  of  making  out  2k  prima  facie  case  by  proving  his  posses- 
sion as  well  as  the  acts  complained  of  as  trespasses,  or  to  preclude  the  defendant 
from  controverting  such  case  by  disproving  the  fact  of  possession,  but  onlj  to 
require  that  questions  of  disputed  right,  if  any  there  are,  shall  be  raised  on  the 
record  and  carried  to  a  higher  court  for  adjudication.  In  the  case  at  bar,  it  is 
true,  the  defendant  did  more  than  controvert  the  fact  of  possession,  he  proved 
that  he  was  himself  in  possession  as  tenant  of  the  plaintiff;  but  the  evidence  on 
this  point  went  in  without  objection,  and  indeed,  so  far  as  appears,  the  tenancy 
was  not  disputed.  We  do  not  see,  under  these  circumstances,  that  the  fact  that 
the  evidence  went  further  than  the  statute  allows,  would  render  it  any  less  effectual 
to  the  extent  and  for  the  purposes  which  the  statute  allows. 

Exceptions  sustained. 


HABfPSON  ^,  Taylor,  Treasurer  of  Town  of  Bristol. 

July  9,  1885. 

NxoLiOBNOB — Proximatb  Oausb — GoicBiNATiox  OF  Oausbs — Dbpbotivb  Hiohwat  and  Accident. 

When  a  traveler  on  a  highway  is  iniured  and  the  injury  results  from  a  oombination  of 

two  causes,  both  proximate,  one  a  defect  in  the  highwaj  and  the  other  a  natural  cause  or 

a  pure  accident,  the  town  is  liable  in  damagets  to  the  injured  traveler,  provided  his  injur/ 

would  not  have  been  sustained  but  for  the  defect  in  the  highway.* 

*  See  anU,  «98. 
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A.  injured  bj  faUintf  oa  ft  highway  which  had  been  washed  away  in  gullies  and  was 
slippei^  wi$h  froxen  sbet,  broiight  an  action  for  daonaffes  against  the  town.  At  the  trial 
the  presiding  judge  charged  the  jury :  "  If  the  sidewall  where  the  accident  happened  was 
80  defective  as  to  render  the  town  liable  in  case  an  accident  had  happened  by  reason  of  the 
defect  in  the  absence  of  the  obstruction  caused  bj  the  ice,  and  this  accident  happened  by 
reason  of  such  defect  and  would  not  have  happened  but  for  it,  then  the  town  is  liable  even 
though  the  ice  was  one  of  the  proximate  causes  of  the  accident."    Held  no  error. 

Exceptions  to  the  court  of  common  pleas.     The  opinion  states  the  case. 

Henry  W,  Hayes,  for  plaintiff.    Samuel  P.  Colt,  for  defendant. 

DuRFEB,  C.  J.  This  is  an  aotion  on  the  case  to  recorer  damans  from  the  town  of 
Bristol  for  injuries  to  the  plaintiff  alleged  to  have  been  received  by  him  while 
walking  in  one  of  the  streets  of  said  town,  in  consequence  of  the  neglect  of  the 
town  to  keep  said  street  safe  and  convenient  for  travel.  The  case  was  tried  to  a 
jury  in  the  court  of  common  pleas,  when  the  plaintiff  recovered  a  verdict  for 
$3,500  damages.  The  case  comes  here  on  exceptions  to  the  rulings  of  the  court 
taken  by  the  defendant.  The  accident  occurred  February  5, 1884.  The  plaintiff 
left  his  house  between  eight  and  nine  o'clock,  A.  m.,  to  carry  some  tea  to  his  wife, 
who  worked  in  a  mill.  The  street  was  covered  by  a  thin  film  of  ice,  caused  by  rain 
falling  and  freezing  the  previous  night.  The  plaintiff's  route  was  through  Thames 
street,  along  the  west  side,  which  the  plaintiff  selected  as  the  safer  side.  Testi- 
mony was  adduced  by  the  plaintiff  tending  to  show  that  Thames  street,  on  its 
west  side,  where  it  corners  on  State  street,  was  washed  and  gullied,  with  cobble 
stones  left  exposed  in  the  gully,  some  part  of  which  was  nearly  a  foot  deep.  The 
plaintiff  made  his  visit  to  the  mill,  ana  was  returning  when,  stepping  on  one  of 
the  stones  so  exposed,  he  slipped  and  fell,  dislocating  his  right  hip  and  injuring 
his  foot.  He  adduced  testimony  to  show  that  the  fall  would  not  have  occurred 
but  for  the  gully ;  or,  if  it  had  occurred,  would  not  have  seriously  injured  him. 
The  defendant  moved  for  a  nonsuit,  which  was  refused.  The  defendant  alleged 
exceptions,  but  upon  our  intimation  that  exceptions  do  not  lie  for  a  refusal  to 
nonsuit,  they  are  not  pressed.  Wentworth  v.  Leonard,  4  Cush.  414;  Priest  v. 
Wheeler,  101  Mass.  479;  Cutler  v.  Currier,  54  Me.  81,  90;  Girard  v.  Qettig,  2 
Binu.  284 ;  Promdence  County  Samngs  Bank  v.  PJuHen,  13  R.  I.  495.  The  court  be- 
low, among  other  instructions  to  the  jury,  gave  the  following,  to- wit:  **If  the 
sidewalk  where  the  accident  happened  was  so  defective  as  to  render  the  town  lia- 
ble in  case  an  accident  had  happened  by  reason  of  the  defect  in  the  absence  of 
the  obstruction  caused  by  the  ice,  and  this  accident  happened  by  reason  of  such 
defect  and  would  not  have  happened  but  for  it,  then  the  town  is  liable,  even 
though  the  ice  was  one  of  the  proximate  causes  of  the  accident."  The  defendant 
excepted  to  this  ruling.  In  support  of  the  exception  be  cites  numerous  cases, 
chieny  from  Massachusetts  and  Maine,  which  hold  that  the  action  will  not  lie 
where  the  injury  is  not  the  result  solely  of  the  defect,  but  of  the  defect  and 
another  cause,  for  which  the  town  is  not  liable,  concurring  with  it.  There  is, 
however,  a  line  of  cases  that  maintain  a  different  doctrine,  which  has  been  tersely 
stated  thus :  "  Where  two  causes  combine  to  produce  the  injury,  both  in  their 
nature  proximate,  the  one  being  the  defect  in  the  highway  and  the  other  some 
occurrence  for  which  neither  party  is  responsible,  the  corporation  is  liable,  pro- 
vided the  injury  would  not  have  been  sustained  but  for  the  defect  in  the 
highway."  Dili  Mun.  Corp.  (ed:  of  1881),  §  1007.  It  seems  to  us  tliat  this  doc- 
trine, at  least  where  the  concurring  cause  is  a  natural  cause  or  a  pure  accident 
for  which  no  person  is  responsible,  is  the  more  reasonable  doctrine.  Indeed  we 
think  it  is  the  duty  of  the  town,  in  making  and  mending  its  highways,  to  consider 
the  natural  effects  of  rain  and  snow  and  ice  as  affecting  the  safety  and  convenience 
of  travel  thereon,  except  so  far  as  the  statute  exonerates  them  from  duty  in  that 
regard.  •  Hcmfe  v.  Tmvn  of  FuUon,  29  Wis.  296;  S.  C,  9  Am.  Rep.  568;  City  of 
AtehisoTi  v.  ICing,  9  Kans.  650;  Kehey  v.  Ghver,  15  Vt.  708;  Winship  v.  Enfidd, 
42  N.  H.  197;  BaseettY.  City  of  St.  Joseph,  53  Mo.  290;  S.  C,  14  Am.  Rep.  446; 
HuU  V.  City  of  Kansas,  54  Mo.  598;  S.  C,  14  Am.  Rep.  487;  CUy  of  Joliet  v.  Ver- 
ley,  35  III.  58;  City  of  Lacon  v.  Page,  48  id.  499;  Baldwin  v.  Greenwood^ s  Tum- 
pUie  Co.,^0  Conn.  288;  S.  C,  16  Am.  Rep.  33;  Bing  v.  City  of  Cohoes,  77  N.  Y.  83; 
a  C,  83  Am.  Rep.  574;  City  of  CrawfordmUeY,  Smith,  79  Ind.  308;  S.  C,  41  Am. 
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# 
Rep.  612;  Palmer  v.  InJiabitants  of  Andover,  2  Gush.  600;  Sherwood  v.  CorporaUon^ 
of  Hamilton,  37  Upper  Can.  Q.  B.  410;  S.  C,  1  East.  Rep'r,  400.     We  do  not  find 
any  error  in  the  instruction  complained  of. 
Exceptions  overruled. 


Whittier  f>,  GoLLnra. 

July  9,  1886. 

Plxadino  —  Former  Suit — Inconbistbxt  Action  —  Poor  Debtor's  Oath  —  New  Trial. 

A.  recovered  judfiniient  in  assumvHi  against  B.  for  money  loaned.  A.  aftervrard  brooght 
case  against  B.  for  alleged  fraudulent  and  false  statements  made  to  obtain  the  loan.  B. 
pleaded  in  bar  the  judgment  against  him  in  assumpsit.  B«ld,  that  the  plea  was  not  good, 
and  that  the  value  of  tne  iudgment  in  assumptU  was  to  be  considered  as  pro  tanto  reduc- 
ing the  damages  recoveraole  in  the  action  on  the  case. 

To  the  action  on  the  case  B.  also  pleaded  in  bar  that  he  had,  after  the  jud^ent  in 
as$\tmj>8U,  taken  the  poor  debtor's  oath,  which  was  administered  notwithstanding  A.'s 
objection  of  the  alleged  fraudulent  and  false  statements.  At  the  trial  the  presiding  lustice 
excluded  the  evidence  offered  to  sustain  this  nlea.  On  petition  for  a  new  trial,— .^m,  that 
as  the  evidence  was  not  set  out  on  the  recora,  the  court,  not  knowing  what  the  evidence 
was,  must  assume  it  to  have  been  rightly  excluded. 

Defendant's  petition  for  a  new  trial.   The  opinion  states  the  point. 

Warren  R,  Perce^  for  plaintiff.     Colwell  dt  Barney^  for  defendant. 

DuRFBE,  G.  J.  Two  questions  are  raised  by  the  petition.  The  first  is  this: 
The  plaintiff  lends  the  defendant  money  on  the  faith  of  the  defendant's  represen- 
tation that  he  has  property.  The  defendant  failing  to  repay  the  money  when  due, 
the  plaintiff  sues  him  for  it  in  assumpsit  and  recovers  judgment  which  remains 
unsatisfied.  The  plaintiff  afterward  sues  the  defendant  in  case  for  deceit  on 
account  of  the  representation,  alleging  it  to  have  been  false  and  fraudulent.  The 
defendant  pleads  the  judgment  in  asstmipsit  in  bar  of  the  action.  Is  the  plea 
good?  We  think  it  is  not.  The  two  actions  are  neither  identical  nor  consist- 
ent. The  plaintiff,  when  he  sues  in  asmmpsity  affirms  the  contract,  and  sues  to 
recover  for  a  breach  of  it.  The  plaintiff,  when  he  sues  in  case  for  deceit,  also 
affirms  the  contract  and  sues  for  damages  for  the  fraud  by  which  he  was  led  to 
enter  into  it.  The  case  is  clearly  distinguishable  from  the  case  when  A.  sells  goods 
to  B.,  being  induced  to  sell  them  by  B.'s  false  and  fraudulent  representation  that 
he  has  property,  and,  suing  B.  for  the  price,  recovers  judgment  therefor,  and  then 
sues  B.  in  trover  for  the  conversion  of  the  goods.  Here  the  two  actions  are  incon- 
sistent ;  for  A.  when  he  sues  B.  in  assumpsit  affirms  the  contract  and  treats  B.  as  the 
purchaser;  whereas,  when  he  sues  B.  in  trover,  he  is  obliged  to  disaffirm  the  con- 
tract, claiming  that  the  goods  were  not  sold  but  fraudulently  obtained,  the  sale 
being  void  and  that  he  is  still  the  owner;  and  this,  after  he  has  prosecuted  the 
contract  to  judgment,  the  law  will  not  permit  him  to  do,  because  the  judgment  in 
assumpsit  conclusively  affirms  the  title  of  B.  In  the  case  at  bar,  if  the  false  repre- 
sentation instead  of  having  been  made  by  the  defendant  had  been  made  by  a  third 
person,  the  unsatisfied  judgment  against  the  defendant  would  evidently  not  bar 
an  action  on  the  case  for  deceit  against  such  third  person.  But  we  can  see  no 
difference  in  principle  between  such  a  case  and  a  case  m  which  the  false  represen- 
tation is  maae  by  the  defendant  himself.  Wamer  v.  De  Baun,  1  E.  D.  Smith, 
261.  The  plaintiff  in  such  case,  of  course,  would  not  necessarily  be  entitled  to 
recover  the  full  value  of  the  goods  sold  or  money  lent,  but  it  would  be  the  duty 
of  the  jury  in  assessing  the  damages  to  consider  the  value  of  the  judgment  in 
assumpsit,  and  if  the  judgment  were  thought  to  have  any  value,  to  reduce  the 
assessment  accordingly. 

The  second  question  arises  under  a  special  plea  in  bar  pleaded  by  the  defend- 
ant, which  sets  up  that  the  defendant,  after  the  judgment  m  assumpsit,  applied  to 
take  the  poor  debtor's  oath ;  that  the  plaintiff,  being  cited,  appeared  and  opposed 
the  application,  alleging  amon^  other  objections  the  making  of  the  representation 
as  aforesaid ;  that  issue  was  joined  on  said  allegation ;  that  the  magistrate,  after 
full  hearing,  decided  said  allegation  in  favor  of  the  defendant  and  allowed  him 
to  take  the  oath,  etc.,  ''as  by  the  record,  etc.,  more  fully  appears."    The  plaintiff 
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replied  nttl  tid  reeord.  The  defendant  in  his  petition  asks  for  a  new  trial  because 
the  court  "erred  in  excluding  the  evidence  offered  by  the  defendant  under  said 
plea.  The  petition  is  accompanied  by  an  agreed  statement  of  facts  which  sets 
forth  that  the  defendant  offered  evidence  in  support  of  the  allegations  of  said  plea 
and  of  the  decision  of  the  magistrate  which  was  excluded ;  but  neither  the  peti- 
tion nor  the  statement  shows  what  the  evidence  was  which  was  offered.  "We 
doubt  whether  an  allowance  or  a  refusal  to  allow  the  taking  of  the  poor  debtor's 
oath  is  a  judgment  entitled  to  effect  as  such  by  way  of  estoppel  beyond  the  effect 
which  the  statute  gives ;  but,  if  so,  we  still  think  the  def enaant  does  not  show 
that  he  is  entitled  to  a  new  trial,  for  we  cannot,  without  knowing  what  the  evi- 
dence was  which  was  offered,  decide  that^  it  was  improperly  rejected.  We  must 
presume  that  the  court  decided  correctly  until  the  contrary  appears. 

We  do  not  think  the  defendant  is  entitled  to  a  new  trial  on  the  other  grounds 


Petition  dismissed. 


SUPREME  COURT  OF  VERMONT. 


Adams  9.  Railkoad  Co. 
October,  1884. 

Emmorr  Domaih  — Damaois— Ownsr's  Lisn. 

When  land  is  tftken  for  pablio  use,  the  owner  has  a  lien  upon  it  for  its  "  equivalent  in 
money/'  which  a  court  of  equity  will  enforce,  unless  the  owner  has  done  that  which  in 
law  precludes  him  from  asking  its  enforcement. 
MoBTGAOB  —  Mortqaobb's  Rights  Aftbr  Condition  Bbokbn. 

In  reference  to  mortgaged  premises,  after  condition  broken  the  interest  of  the  mortgagoi 
becomes  at  law  absolutely  vested  in  the  mortgagee. 

A  mortgagee  who  has  come  into  possessiou  by  foreclosure  and  who  is  entitled  to  damages 
from  a  radlroad  company  for  having  taken  a  part  of  the  mortgage  premises,  is  not  bound 
by  an  agreement  made  between  the  mortgagor  and  the  company  as  to  the  amount  of  the 
damages ;  and  not  being  bound  by  such  an  agreement  he  cannot  take  advantage  of  it. 
The  damages  which  he  is  entitled  to  receive  are  the  actual  damages  to  the  land. 
Emikbnt  Domain  —  Evidbncb  that  Yalub  op  Land  Incbbasbd  —  Interbst. 

Evidence  is  not  admissible  to  prove  that  woodland  was  enhanced  in  value  by  the  build- 
ing of  the  railroad  over  meadow  land  attached  to  the  same  farm.  Interest  is  recoverable 
from  the  present  company  only  from  the  date  of  its  possession. 

Bill  in  chancery.  Heard  on  bill,  answer,  traverse,  master's  report,  and  excep- 
tions thereto.  Decreed  that  the  defendants  be  perpetually  enjoined  from  oper- 
ating their  railroads  and  running  trains  over  the  lands  owned  by  the  orators 
mentioned  in  the  bill,  unless  they  pay  to  the  clerk  of  the  court  for  the  benefit  of 
the  orators  the  sum  of  $1,463.65,  with  interest  from  August  10,  1883,  and  the 
sum  of  $200  with  interest  from  the  date  of  the  decree,  and  costs,  on  or  before 
June  1,  1884. 

The  bill  was  brought  at  the  April  tena^  1882,  to  recover  damages  for  lands 
taken  by  the  defendant,  the  L.  Y.  R.  R.  Co.,  for  railroad  purposes,  and  prayed 
that  the  orators  might  have  a  special  lien  on  the  land,  etc.,  ana  that  the  defend- 
ants be  enjoined  from  running  their  cars  over  said  land  unless  they  paid  said 
damages.  The  orators  were  Oraiige  Adams,  J.  H.  Gotterell  and  Fannie  F.  Oot- 
terell,  wife  of  said  J.  H.,  Mahala  Wells  and  H.  M.  Wells.  The  land  taken  by  the 
railroad  was  meadow  land,  and  part  of  a  farm  situated  in  Bakersfield,  and  owned 
by  James  H.  Malavin,  as  a  mortgagor.  Malavin  executed  March  10, 1866^  a  mort- 
gage on  said  farm  to  Gardner  A.  Faige  to  secure  certain  promissory  notes.  On 
or  about  January  1,  1870,  said  Paige  sold  two  of  said  notes  to  said  Fannie  F. 
Cotterell,  and  at  the  same  time  sola  three  of  said  notes  to  A.  C.  Wells,  and  also 
transferred  a  proportional  part  of  the  mortgage  security  to  them.  The  other  nine 
of  said  notes  were  transferred  October  81,  1871,  by  said  Paige  to  said  Adams. 
One  note  fell  due  each  year.  The  owners  of  the  mortgages  foreclosed,  and  the 
Vol.  1—70 
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decree  became  absolute  March  1,  1870.     On  January  1,  1880,  the  executor  of  A. 

0.  Wells'  estate  deeded  the  interest  of  that  estate  to  the  said  H.  M.  Wells  ai^ 
Mahala  Wells. 

[Omittioff  master's  report.] 

The  following  question  was  asked  a  witness  by  the  defendants'  solictor:  '<  What 
would  be  the  worth  of  that  wood  standing  Preferring  to  the  wood  on  the  HaJavin 
farm)  if  the  railroad  was  not  there  ?  "  Mr.  K,  H.  Start,  solicitor  for  the  orators, 
said:  <^ The  defendants  offer  to  prove  by  this  witness  that  the'  value  of  the  stand- 
ing timber  on  this  Malavin  farm  has  been  increased  from  f2, 000  to  $4,000  on 
account  of  the  market  created  by  the  railroad."    The  question  was  excluded. 

The  mortgage  debt  on  the  Malavin  farm  at  the  date  of  the  decree  of  foreclosure 
—  September  lO,  1878  — was  $8,631,86,  and  the  farm  rented  for  $360  per  year. 
The  bond  executed  by  said  Malavin  was  subsequently  sujperseded  by  the  agree- 
ment fixing  the  land  damages  at  $1,100.  The  masters  found  that,  if  ilvey  were 
not  bound  by  the  agreement,  the  damages  were  $900,  with  interest  from  August 

1,  1877;  that  if  the  $1,100  agreement,  made  January  10,  1876,  was  the  correct 
measure  of  damages,  the  orators  were  entitled  to  recover  $1,600.50;  but  if  the 
interest  was  to  be  computed  only  from  the  time  the  Lamoille  Valley  Railroad 
Company  began  to  operate  the  railroad  —  August  1,  1877  —  then  they  should 
recover  $1,468.65;  that  if  interest  should  be  computed  on  the  $O00  only  from 
July  1,  1880,  then  they  were  entitled  to  recover,  on  August  10,  1888,  $1,305.15; 
or,  if  interest  was  computed  on  the  $900  from  July  1,  1880,  then  thev  should 
recover  $1,007.85.     No  part  of  the  land  damages  had  been  paid  by  the  defendants. 

Burt,  BiaU  cfc  Burt,  for  defendant.     Cfross  cfc  Start,  for  orators. 

Yeazbt,  J.  This  case  has  been  twice  argued.  The  right  of  the  orators  to  a 
decree,  upon  the  facts  reported,  is  established  by  recent  cases  in  this  court 
XmdaU  v.  M.  db  0.  R  R  B,  Co.,  55  Vt  488;  KUtell  v.  Missisquoi  R,  R  Co,,  56  id. 
96.  Those  cases  stand  on  the  principle  that  when  land  is  taken  for  public  use  the 
owner  has  a  lien  upon  it  for  its  **  equivalent  in  money  " — art  3,  chap.  1,  Constitu- 
tion of  Vermont — which  a  court  of  equity  will  enforce,  unless  the  owner  has  done 
that  which  in  law  precludes  him  from  asking  its  enforcement 

We  hold  that  the  land-owner  is  not  estopped  by  an  agreement  as  to  the  amount 
of  damages,  where  he  does  not  consent  to  the  taking  of  the  land  before  payment, 
but  objects  and  forbids  and  threatens  to  interrupt  and  prevent  and  is  tnereupon 
enjoined  from  so  doing,  which  was  this  case.  But  it  is  claimed  the  case  at  bar 
differs  from  those  cited  in  that  it  is  brought  not  by  the  land-owner  but  by  persons 
who  held  the  interest  of  the  mortgagee  at  the  time  of  the  entry  and  construction 
of  the  railway. 

The  foreclosure  of  the  mortgage  was  not  obtained  until  after  the  land  was  taken, 
and  the  defendants  claim  that  the  orators  acquired  title  only  as  purchasers  at  the 
date  of  the  foreclosure.  This  is  not  sound ;  because  the  mortgage  debt,  or  a  portion 
of  it,  was  overdue  long  before  the  land  was  taken;  and  it  is  settled  that  after  con- 
dition broken  the  interest  of  the  mortgagor  becomes  at  law  absolutely  vested  in 
the  mortgagee.  KimbaU  v.  SatUey,  55  Vt.  285 ;  S.  C,  45  Am.  Rep.  614 ;  Hagar  v. 
BraiTierd,  44  Vt.  294.     See,  also.  Wade  v.  Hennessy,  55  id.  207. 

The  orators  claim  that  the  agreement  as  to  damages  which  the  land-owner  and 
mortgagor  made  with  the  company  thft  took  the  land  is  the  true  basis  of  recovery 
in  this  case.  They  agreed  that  the  damages  were  $1,100.  The  masters  find  the 
damages  were  $900.  We  are  unable  to  see  how  the  mortgagor,  who  had  no  right 
except  to  redeem,  could  bind  the  mortgagees  on  the  ques^on  of  value  of  the  mort- 
gage premises,  or  a  portion  thereof,  any  more  than  in  the  matter  of  title.  The  title 
and  the  right  of  each  party  to  the  mortgage  were  defined  by  well-settled  rules  of 
law;  and  neither  could  be  affected  by  agreements  of  the  other  with  third  jparties. 
The  moitgagees'  title  was  perfect,  subject  to  the  right  of  redemption,  which  has 
since  been  foreclosed ;  and  they  will  be  made  whole,  when  they  receive  the  actual 
damages  to  the  farm,  which  the  taking  of  the  land  and  the  building  thereon  of  a 
railroad  has  caused  it.  They  will  then  have  received  an  ** equivalent  in  money" 
for  land  "  taken  lor  public  use."  This  amount  the  masters  have  found.  They  would 
not  have  been  bound  by  an  agreement  ot  the  mortgagor  for  a  less  amount.  The 
agreement  was  not  made  by  authority  in  their  behalL     Not  being  bound  by  it,  it 
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T7as  not  such  tm  agreement  that  they  can  take  advantage  of  it.  No  claim  is  made 
that  the  damages  were  different  when  the  present  company  took  possession  from 
what  they  were  when  the  former  company  first  took  the  liq^d. 

Another  question  arises  on  the  report  in  i^pect  to  the  damages.  The  defend* 
-ants  offered  to  prove  th^t  the  value  of  the  standiog  timber  on  this  farm  has  been 
increased  from  $2,000  to  $4,000  on  account  of  the  market  created  by  the  railroad, 
which  evidence  was  excluded  by  the  masters,  to  which  exception  wus  taken. 

The  orators  urge  two  answers  to  this  daim;  first»  that  w^l^r  oat  Constitution 
the  benefits  to  the  land  through  which  a  railroad  is  built  cannot  be  deducted  in 
determining  the  comt)easaticmf;  seieobd^  l^t  if  this  ^v^as  allowable  the  ofler  was 
not  specific  and  broad  enough  in  this  case.  Without  passing  upon  the  first  objec- 
tion, we  think  the  second  is  well  taken.  The  deduction  for^  benefits  must,  be 
limited  to  the  particular  tract  which  is  in  part  taken,  and  the  benefits  be  confined 
to  such  as  are  direct  and  peculiar  to  the  owner,  excluding  those  which  he  shares 
with  others  whose  proper^  is  not  taken.  .  If  the  benefit  is  only  personal  and  does 
not  affect  the  land,  it  cannot  be  considered.  Pierce  H.  H.  2^1  et  seq.  and  cases 
there  cited.  The  raih-oad  could  not  have  increased  the  value  of  Malavin^s  wood 
and  timber  without  increasing  that  of  his  neighbors.  To  allow. deductions  on 
account  of  his  benefit  would,  therefore,  be  exacting  contribution  from  him  and 
relieving  others  benefited  in  like  manner.  The  offer  vras  not  to  show  the  benefit 
specified  was  peculiar  to  him ;  nor  was  it  an  offer  to  show  a  fact  that  was  neces- 
sarily a  peculiar  benefit,  and  not  common.  The  offer  was  to  sho  w  a  fact  in  substance 
like  the  rise  of  real  estate  resulting  from  the  building  of  a  railroad,  which  is  held 
to  be  a  general  advantage,  common  to  all  in  the  vicinity  not  peculiar  to  any  one* 
Pierce  K.  R.  223;  CMlas  v.  2^^  Haven  and  Northamptm  Co,^  133  Mass.  253. 

Another  question  is  as  to  when  interest  shall  begin  to  run  on  the  damans 
found  by  the  masters.  The  orators  claim  it  should  be  from  the  time  the  Lamoille 
Valley  Railroad  Company  entered  upon  the  land.  This  would  be  s6  as  against 
that  company;  but  the  St.  Johnsbury  and  Lake  Champlain  Railroad  Company 
denies  that  it  is  liable  for  interest  prior  to  its  possession  of  the  road.  The  ques- 
tion as  here  raised  has  not  been  passed  upon  in  previous  cases  in  this  State.  This 
railroad  was  mortgaged  to  a  trustee  for  bondholders  to  secure  a  large  bonded 
indebtedness.  This  mortgage  was  foreclosed  in  December,  1879,  and  the  decree 
expired  without  redemption  and  became  absolute.  The  bondholders  then  pro- 
ceeded under  the  statute  and  organized  into  a  corporation  called  The  St.  Johns- 
bury  and  Lake  Champlain  Railroad  Company,  ana  took  possession  of  the  road 
July  1,  1880,  and  have  retained  possession  ever  since.  This  company  included  in 
its  possession  and  use  the  land  in  question.  It  never  had  any  right  to  this  land 
or  to  the  use  of  it,  because  the  railroad  mortgage,  which  was  prior  to  the  posses* 
sion  of  the  land  by  the  former  company,  conveyed  no  interest  in  it.  This  com- 
pany simply  took  and  used  the  land  for  railroad  purposes*  without  right,  and 
became  liable  therefor.  It  was  not  bound  to  take  the  land,  or  it  might  have  taken 
it  under  the  right  of  eminent  domain,  as  provided  by  statute.  It  neither 
assumed  nor  succeeded  to  any  of  the  debts  of  the  former  company.  The  liability 
of  that  company  for  its  taking  and  use  still  exists.  The  i!nortgage  of  the  railroad 
and  foreclosure  thereof,  without  redemption,  did  not  wo^  a  dissolution  of  that 
company.  Its  corporate  existence  and  general  corporate  powers  continued  as 
before.  Sldridge  v.  Smithy  34  Yt  484.  Thil  is  a  suit  in  equity,  and  the  orators 
are  seeking  to  enforce  an  equitable  remedy.  They  rested  on  their  claim,  for 
which  they  had  remedies  in  law  as  well  as  in  equity,  for  many  years  and  until  the 
old  company  became  insolvent  and  a  new  one  was  organized  by  its  creditors  and 
took  the  road.  They  now  seek  to  enforce  a  lien  upon  this  land^  for  the  damages 
in  taking  it,  by  foreclosure  or  injunction  against  both  companies.  If  the  new 
company  had  not  entered  upon  this  land  it  would  have  incurred  no  liability. 
Having  taken  it  a  liability  was  thereby  created.  No  judgment  had  been  obtained 
by  the  land-owner  on  account  of  the  previous  taking  as  in  the  case  of  lyeffer  v. 
A  d  F.  R.R,  Go.y  18  Wis.  155.  The  new  company  being  organized  under  the 
statute  independent  of  the  former  company,  did  not  directly  become  the  owner  of 
the  road  by  contract  of  purchase ;  nor  indirectly  of  this  laild  through  the  mort< 
gage  or  otherwise.    Li  the  absence  of  any  right  or  liability  established  by  con- 
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tract  or  by  judicial  proceeding  as  between  the  original  parties,  and  of  any  contract 
succession  to  the  present  company,  and  of  any  obligation  of  this  company  as  to 
this  land  prior  to  entering  upon  it,  but  having  the  risht  to  take  it  de  novo  in 
exercise  of  the  right  of  eminent  domain,  we  think  the  nict  that  the  act  of  this 
company  was  a  continuance  of  the  wrongful  use  of  the  former  company,  is  not 
sufficient  to  make  this  company  responsible  anterior  to  its  own  possession.  Such 
a  holding  would  in  effect  be  to  make  this  company  liable  for  the  other  company^s 
use  of  this  land.  Interest  should  be  reckonea  as  against  each  company  from  the 
date  of  its  possession. 

The  decree  is  reversed  and  the  cause  remanded  with  a  mandate  pursuant  to  these 
views. 

Taft,  J.,  dissents. 


Bailet  V,  Troy  Ain>  Boston  Railroad  Co. 
October,  1884. 

MaSTBR    and    SSRVAIfT — NSGLIOIHOB    OP    LfDIPHNDIXT  OoHTRACTOR — ErROR    IN    GhjlRGB    TO 
JURT. 

The  plaintiff's  horse  was  frightened  at  a  steam  shorel,  and  ran,  throwing  the  plaintiff 
out  of  his  carriaffe,  who  thereby  received  the  injury  complained  of.  The  shovel  was 
located  on  the  defendant's  land,  used  to  obtain  gravel  to  ballast  its  road-bed,  near  the 
highway  in  which  the  plaintiff  was  traveling.  The  defendant's  evidence  tended  to  show 
that  the  shovel  was  operated  and  wholly  controlled  by  one  M.,  an  independent  contractor, 
and  his  servants,  although  its  use  was  contemplated  when  the  contract  was  made ;  and  the 
question  being  whether  the  defendant  or  M.  was  liable,  the  court  charged  in  effect,  that 
tne  defendanf  s  liability  was  co-extensive  with  that  of  M.,  if  it  was  part  of  the  agreement 
that  the  shovel  should  be  used  in  doing  the  work.  JJdd  error;  that  the  work  being  law- 
ful, and  the  shovel  not  a  nuisance,  untu  it  became  such  by  negligent  use,  the  defendant 
was  not  liable,  unless  the  relation  of  master  and  servant  ezisled  between  it  and  those 
operating  the  shovel;  unless  it  not  onlv  prescribed  the  end,  but  directed  the  means  and 
methods ;  and  that  the  inqniry  was,  wnether  the  defendant  or  M.  was  the  principal  or 
master  in  operating  the  shovel ;  if  M.,  and  it  became  a  nuisance  through  his  negligence, 
he  alone  was  liable,  although  it  was  understood  by  the  defendant,  in  making  the  contract, 
that  the  shovel  was  to  be  used. 

Case  to  recover  for  injuries.  Trial  by  jury.  Verdict  for  plaintifiL  The  head- 
note  states  the  case. 

T.  Sibley  and  J.  K.  Baiehdder,  for  defendant.  J.  L.  Martin  and  A,  F.  Walker^ 
for  plaintiff. 

PowBRB,  J.  The  defendant's  evidence  tended  to  show  that  the  steam  shovel  in 
use  when  and  by  which  the  plaintiff's  injuries  were  occasioned  was  operated  by 
Munson,  without  any  control  or  right  of  control  over  it,  or  the  manner  of  its  use 
by  the  defendant ;  that  Munson  was  an  independent  contractor,  who  supplied  the 
shovel  and  operated  it  by  his  own  servants,  although  it  was  contemplated  by  the 
defendant  that  it  should  be  used  when  the  contract  was  made  by  the  defendant 
with  Munson. 

Upon  this  phase  of  the  evidence,  the  defendant  insisted  and  requested  the 
court  to  charge  that  Munson,  if  anybody,  was  solely  liable  for  the  plaintiff's 
damages. 

In  answer  to  this  request  the  court  charged  the  jury  as  follows:  **  If  you  find 
that  the  defendant  made  the  contract  with  Munson,  that  he,  Munson,  should  do 
this  work  of  loading  the  gravel,  and  I  do  not  understand  that  there  is  anj  con- 
troversy between  the  parties  as  to  the  facts  with  reference  to  the  contract  in  this 
respect, — that  such  a  contract  did  exist,  or  the  terms  of  it  with  relation  to  the 
amount  to  be  paid  him  for  doing  the  work  under  this  contract ;  and  if  you  also 
find  that  this  contract  was  made  between  Munson  and  the  defendant  with  the 
agreement  or  understanding  between  them  that  a  steam  shovel  should  be  used  in 
doing  this  work — that  this  gravel  should  be  loaded  with  a  steam  shovel  —  then 
the  court  will  tell  you  that  the  defendant  would  be  liable  in  the  same  manner  and 
to  the  same  extent  that  Munson,  who  did  the  work,  and  who  put  the  shovel  there 
and  used  it,  would  be  liable ;  that  the  liability  of  the  defendant  in  that  respect 
would  be  the  same  as  the  liability  of  the  contractor  who  put  the  shovel  there  and 


Digitized  by  LjOOQ  IC 


Yt.]  Bailey  v,  Teoy  ant>  Boston  Eailboad  Co.  629 

did  the  work,  if  you  find  that  there'  is  any  liability  that  attaches  to  thdm  under  the 
rule  that  I  shall  give  you.**  The  rule  given  the  jury  was  this :  If  the  shovel,  while 
lying  still  or  in  operation,  by  its  appearance  or  its  noise,  or  the  noise  of  the  eng^ine 
used  in  operating  it,  was  calculated  to  frighten  horses  of  ordinary  gentleness,  the 
plaintiff  should  recover. 

In  other  words,  the  jury  was  told  that  the  defendant's  liability  was  co-extensive 
with  Munson's,  if  it  was  part  of  tlie  agreement  or  underatanding  of  the  parties  for 
doing  the  work  that  Munson  should  use  a  steam  shovel. 

If  the  work  contracted  to  be  done  was  in  itself  unlawful,  or  the  shovel  a  nui- 
sance per  «e,  the  instruction  given  the  jury  would  be  unobjectionable.  But  the 
work  was  lawful,  and  the  shovel  was  an  appliance  customarily  employed  by  rail- 
roads in  work  of  this  kind.  It  could  work  injurious  results  to  third  persons 
only  by  its  negligent  ttse.  The  injury  done  in  this  case  was  not  by  its  frightful 
appearance.  The  plaintiff's  horse  passed  by  it  without  difficulty ;  but  after  pass- 
ing it  in  safety  its  operation  commenced,  and  in  this  the  plaintiff  avers  negli- 
gence. Was  this  the  negligence  of  Munson's  servants,  or  the  servants  of  the 
aefendant  f  The  defendant  cannot  be  made  liable  unless  the  legal  relation  of 
master  and  servant  subsisted  between  it  and  the  men  operating  the  shovel.  The 
fact  that  Munson  was  a  contractor  and  employed  these  men  does  not  of  itself  pre- 
clude the  relationship  of  master  and  servant  between  the  defendant  and  these 
men.  The  inquiry  in  the  Case  is,  wlio  was  the  principal  or  master  in  this  work, 
Munson  or  the  defendant  ?  A  master  is  one  who  not  only  prescribes  the  end,  but 
directs,  or  at  any  time  may  direct,  the  means  and  methods  of  doinff  the  work.  If 
he  merely  prescribes  the  end  and  contracts  with  another  to  acoompllsh  the  end  by 
such  means  or  methods  as  such  other  may  in  his  discretion  employ,  the  latter  is  as 
to  such  means  and  methods  not  a  servant,  but  a  master;  and  for  negligence 
therein  is  alone  answerable.  This  rule  of  law  is  forcibly  illustrated  by  the  case 
of  Bourke  v.  White  Moss  Colliery  Co,,  2  C,  P.  Div.  205;  S.  C,  20  Eng.  Rep.  469. 
There  the  defendants,  after  partly  sinking  a  shaft  into  their  colliery,  agreed  with 
W.  to  finish  the  work  for  them  on  terms,  among  others,  that  defendants  should 
provide  engine  power  and  engineers  to  work  the  engine.  The  engine  that  had 
been  used  by  the  defendants  in  excavating  the  shaft  was  thereupon  handed  over  to 
W.  The  same  engineer  remained  in  charge  of  it,  and  continued  in  the  pay  of  the 
defendants  as  before,  but  was  subject  to  the  orders  of  W.  It  was  held  that  the 
engineer  was  the  servant  erf  W.,  and  not  of  the  defendants;  and  that  W.  alone 
was  answerable  for  his  negligence  in  operating  the  engine. 

Murray  v.  Currie,  L.  R.,  6  C.  P.  24,  is  another  recent  English  case  in  point.  The 
defendant,  a  ship-owner,  employed  a  stevedore  to  unload  his  vessel.  The  steve- 
dore employed  Ipis  own  laborers,  among  whom  was  Davis,  one  of  defendant's 
crew,  whom  the  stevedore  paid,  and  over  whom  he  had  entire  control.  The  plain- 
tiff was  injured  by  the  negligence  of  Davis,  and  it  was  held  that  the  defendant 
was  not  liable.  See,  also,  Wood  Mast,  and  Serv.,  §  818;  Callahan  v.  Ji.  R  Co.,  28 
Iowa,  562.  The  conflict  in  the  cases  upon  this  subject  doubtless  arises  from 
inattention  to  the  character  of  the  work  to  be  done.  If  the  work  to  be  done  is 
committed  to  a  contractor  to  be  done  in  his  own  way,  and  is  one  from  which,  if 
properly  done,  no  injurious  consequences  to  third  persons  can  arise,  then  the  con- 
tractor is  liable  for  the  negligent  performance  of  the  work.  If,  however,  the  work 
is  one  that  will  result  in  injury  to  others  unless  preventive  measures  be  adopted, 
the  employer  cannot  relieve  himself  from  liability  by  employing  a  contractor  to  do 
what  it  was  his  duty  to  do  to  prevent  such  injurious  consequences.  In  the  latter 
case  the  duty  to  so  conduct  one's  own  business  as  not  to  injure  another  continu- 
ously remains  with  the  employer.  Bower  v.  Peate,  1  Q.  B.  Div.  821 ;  S.  C,  16 
Eng.  Rep.  874.  In  this  case,  if  the  shovel  became  a  nuisance  merely  because  it 
was  necfligently  operated,  and  such  operation  was  controlled  by  Munson,  he  is 
the  author  of  the  nuisance,  and  answerable  for  the  consequences ;  and  the  under- 
standing between  the  parties  that  the  shovel  should  be  used  in  the  work  does  not 
change  the  liability  to  the  defendant.  This  understanding  calls  for  the  proper, 
not  negligent,  use  of  the  shovel. 

Judgment  reversed,  and  case  remanded. 
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dnsLDON  t>.  Pbbva*. 

October,  1884. 

Statutb  of  Frauds—  Past  Firfosmakci  —  Sali  of  Gkowiko  Teibs  —  Gohtraot  vot  to  bb 
Pbbfobmbd  within  a  Tkar —  IvjDNonoN  —  Parol  Evidbncb  to  Provr  Liobxbr. 

The  bill  charged  the  defeDdant  with  enteriDg  upon  and  cutting  and  remorinff  standing 
wood,  etc.,  from  the  timbered  lands  owned  by  the  orator's  intestate,  and  prayed  for  dam- 
ages and  a  perpetual  injunction.  The  defendant  admitted  the  charge  and  justified 
under  a  parol  contract.  The  master  found  such  contract;  and  that  by  it  the 
defendant  was  to  dear  eighty  acres  of  said  land,  — ten  acres  the  first  year,  and  then  fire 
each  year,  —  and  was  to  hare  the  wood  ia  payment;  that  he  had  performed  for  three 
years,  and  claimed  the  right  to  continue ;  that  he  had  expended  somewhat  in  teams,  etc., 
in  preparation;  and,  at  the  intestate's  request,  that  he  had  cleared  that  part  culled  of  tim- 
li^r,  and  so  less  renumeratire.  Eeld^  (1)  tnat  parol  evidence  was  admissible,  at  least  to 
prore  a  license,  which  would  be  a  defense  to  tne  trespass ;  (2)  that  the  contract  was  wiUiin 
the  statute  of  frauds,  n$  it  toaa  not  to  be  performed  imthin  a  year^  and  that  the  defendant 
had  not  so  far  performed  that  he  had  any  enforceable  rights  under  the  unexecuted  por- 
tion of  the  contract ;  (8)  but  before  the  injunction  is  granted,  the  orator  should  do  equity  in 
respect  to  the  executed  portion,  i.  e.,  make  the  defendant  whole. 

Bills  in  chancery.  Heard  on  bill,  answer  and  master^s  report.  Bill  dismissed. 
The  opinion  states  the  facts. 

J.  L.  Lewis  and  0.  A.  Prouty,  for  orator.  Crane  A  Alfred  and  E,  C,  WiUony 
for  defendant. 

Veazkt,  J.  The  orator,  as  administrator  of  L.  P.  Gallup's  estate,  charges  that 
the  defendant  enteVed  upon  the  timbered  lands  of  the  orator's  intestate  in  May, 
1882,  and  began  cutting  and  removing  the  standing  wood  and  timber  thereon,, 
without  leave  or  license  from  any  source,  and  against  prohibition,  and  refused  to 
desist  when  commanded,  but  threatened  to  continue.  The  bill  charged  and 
prayed  for  damages,  and  an  accounting  and  injunction.  The  ground  of  invokieg 
equity  jurisdiction,  as  stated,  was  that  the  future  injury  could  not  be  fully  com- 
pensated in  damages,  that  the  right  of  the  orator  could  not  be  fully  determined 
by  a  court  of  law,  and  that  future  damages  could  not  be  determined  without  mul- 
tiplicity of  suits.  The  defendant  answered,  admitting  the  act  charged,  but  jus- 
tifying under  an  alleged  contract  with  Gallup  in  his  life-time  to  clear  the  wood 
and  timber  from  eighty  acres  and  prepare  the  land  for  cultivation.  The  cause 
was  referred  to  a  special  master,  who  found  and  reported  such  contract,  but  it 
rested  in  parol;  also  that  the  contract  was  entered  into  in  1878;  that  defendant 
was  to  clear  and  prepare  ten  acres  the  first  year,  and  at  least  five  acres  each  year 
thereafter  until  completed;  that  he  was  to  have  the  wood  and  timber  Inpayment; 
that  he  had  cone  on  for  three  years  and  performed  according  to  the  agreement 
and  was  ready  and  claimed  the  ri^ht  to  complete  the  contract ;  that  he  had 
expended  somewhat  in  teams,  etc.,  m  preparation,  and  had  cleared  that  part  at 
Gallup's  request  which  had  been  culled  of  timber  and  therefore  afforded  less 
remuneration  to  the  defendant  than  the  balance  would  afford,  in  proportion  to  the 
work  done  and  to  be  done.  On  the  filing  of  the  bill  a  temporary  injunction  was 
granted,  and  the  orator  now  only  seeks  to  have  that  made  perpetual. 

The  first  position  taken  by  the  orator's  solicitor  is,  that  the  evidence,  upon 
which  the  master  found  and  reported  the  contract,  was  inadmissible ;  because,  as 
the  solicitor  insists,  it  proved  a  contract  which  is  void  under  the  statute  of 
frauds,  as  it  was  not  to  be  performed  within  one  year,  even  if  not  regarded  as  a 
contract  for  an  interest  in  land.  This  evidence,  being  in  parol,  was  all  seasonably 
objected  to.  The  master  has  reported  a  contract  not  void!,  but  simply  not  enforce- 
able by  action,  unless  it  can  be  enforced  by  reason  of  part  performance. 

We  think  the  evidence  was  admissible,  if  not  to  establish  an  agreement  that 
would  be  enforceable  when  established,  yet  because  a  ■  parol  license  is  a  good 
defense  as  against  a  charge  of  trespass,  as  this  was  in  substance.  The  bill  goes 
upon  the  ground  of  a  wrongful  possession  by  a  stranger,  and  prays  for  both 
damages  and  injunction.  It  has  often  been  held  that  possession  is  evidence  that 
there  was  some  contract;  and  is  such  cogent  evidence  as  to  compel  the  court  to 
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admit  evidence  of  the  terms  of  the  contract  in  order  that  justice  may  be  done 
between  the  parties.  Vhgley  v.  Vhgley,  L.  R.,  5  Ch.  D.  887;  S.  C,  22  Eng.  Rep. 
535 ;  Frame  v.  Dawmi^  14  Yes.  885 ;   Grodcer  v.  Biggins,  7  Conn.  848. 

Treating  the  contract  as  having  been  legally  proven,  and  as  being  within  the 
operation  of  the  statute,  which  the  defendant  has  not  controverted  in  argument, 
has  there  been  such  part  performance  as  to  entitle  the  defendant  to  the  right  to 
complete  the  performance?  The  primary  subject-matter  of  the  contract  was  labor. 
The  contract  was  purely  executory.  Under  it  the  defendant  had  no  right  to  the 
exclusive  possession  of  the  land  upon  which  the  timber  was  standing.  As  far  as 
the  defendant  cleared  the  land,  so  far  the  wood  and  timber  vested  in  him ;  but 
as  far  as  the  land  was  not  cleared,  the  contract  remained  executory.  He  had  no 
possession  of  the  land  except  as  he  entered  upon  portions  from  year  to  year  for 
the  purpose  of  clearing.  There  could  be  no  performance  by  the  defendant  except 
from  time  to  time.  Payment  constantly  attended  the  performance.  The  improve- 
ments resulting  from  the  labor  were  on  the  orator's  land  and  for  his  benefit.  The 
defendant's  possession  was  not  that  of  a  purchaser,  nor  were  the  improvements 
for  his  benefit;  neither  did  he  lack  in  compensation  for  making  them.  If  the  land 
already  cleared  and  worked  at  orator's  special  request  has  not  jrielded  a  due  pro- 
portion of  the  whole  timber  to  the  work  done  as  compared  with  what  remains  to 
be  done  under  the  contract,  the  loss  thereby  to  the  defendant  can  be  ascertained. 

The  case,  therefore,  lacks  the  features  essential  to  brii^  it  within  the  rule,  that, 
where  possession  has  been  taken  under  a  parol  contract  for  the  sale  of  an  interest 
in  land,  and  there  has  been  such  part  performance  that  the  purchaser  cannot  rea- 
sonably be  compensated  in  damages^  the  case  is  taken  out  of  the  statute  in  equity, 
so  that  the  contract  wUl  be  specifically  enforced.  As  the  contract  was  not  to  be 
performed  within  a  year,  we  think  the  same  result  follows  whether  or  not  it  is 
regarded  as  a  contract  for  an  interest  in  land.  No  otlier  ground  of  defense  is 
suggested,  except  the  general  ground  that  an  injunction  would  aid  the  orator  in 
a  fraud.  This  suggestion  can  have  reference  to  a  moral  aspect  only,  as  it  can 
hardly  be  said,  in  legal  point  of  view,  that  a  party  has  suffered  a  wrong  whose 
legal  rights  have  in  no  respect  been  invaded.  As  the  defendant  had  no  enforce- 
able right  as  to  the  unexecuted  portion  of  this  contract  when  the  implied  license 
to  the  defendant  to  enter  upon  the  land  to  continue  performance  was  revoked, 
the  orator  only  exercised  his  legal  riglit  in  making  revocation.  Bnt  as  he  now  seeks 
to  enforce  that  right  in  equity,  he  should  do  equity  in  respect  to  the  executed 
portion  of  the  contract.  If  the  defendant  has  made  expenditures  in  preparation 
to  perform  the  contract,  and  has  failed  to  receive  just  compensation  lor  what  he 
has  done  under  the  contract  by  reason  of  clearing  portions  of  land  at  the  orator's 
request  that  were  culled  of  timber,  the  defendant  should  be  made  whole  in  these 
respects  before  the  orator  should  receive  the  relief  prayed  for. 

The  pro  forma  decree  of  the  court  of  chancery  is  therefore  reversed,  and  the 
cause  remanded  with  a  mandate  in  accordance  with  the  above  views. 


Grbsnb  «.  Smith. 

October,  1884.' 

Estoppel —  Gross  Nbguqinci  —  Gross  Fraud  —  Innocbnt  Histakb. 

Id  1870  A.  built  a  house  od  laud  which  be  supposed  was  his,  but  in  fact  was  owned  by 
B.,  who  was  preseot  aod  made  do  objectioo.  Id  1872  A.  mortgaged  the  premises  to  G., 
aod  B.  witDossed  the  deed ;  and  subsequently  A.  convered  to  G.  bj  warranty  deed  to  extin- 
gruish  the  mortgage.  Od  the  death  of  G.  Id  1881,  and  the  appointment  of  appraisers,  B. 
pointed  the  house  out  to  them,  saying  that  it  belonged  to  G.'s  estate;  and  it  was  appraised 
as  such,  and  assigned  by  the  probate  court  to  G?s  daughter,  as  her  distributive  share. 
The  referee  found  that  B.  first  Knew  in  1875  that  the  house  stood  on  his  land ;  and  that 
there  was  no  evidence  which  showed  that  the  oratriz  was  influenced  by  what  B.  said  or 
did,  in  accepting  the  house.  Beld,  that  B.'s  conduct  amounted  to  gross  negUgsnee  or  gross 
frauds  and  in  either  case  he  should  be  estopped  from  claiming  the  house,  and  should  be 
compelled  to  deed  the  land  to  G.'s  daughter. 

Bill  in  chancery.    Heard  on  bill,  answer,  and  the  report  of  a  special  master. 
Decree  that  the  bill  be  dismissed. 
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The  oratrix  is  a  married  woman ;  and  petitioned  the  court  by  William  G.  Greene, 
her  husband,  as  her  next  friend.  The  bill  prayed  that  the  defendant  Smith  be 
decreed  to  deed  the  house  and  lot  to  the  oratrix  and  to  give  up  possession.  It 
appeared  from  the  report  that  when  the  mortgage  deed  was  executed  by  Silas 
dmith  to  Evarts,  that  it  was  read  over  in  the  presence  of  the  defendant;  that 
when  the  appraisers  were  shown  over  the  house  and  lot  by  the  defendant,  he  knew 
that  they  were  there  for  the  purpose  of  appraising  it ;  that  the  premises  were  sit- 
uated in  Georgia ;  and  that  tne  defendant  had  been  in  possession  for  several  years, 
but  how,  or  on  what  terms,  it  did  not  appear.  The  other  facts  are  sufficiently 
stated  in  the  opinion. 

Farrington  S  Post^  for  orators.     WiUon  d  HaU^  for  defendant 

Kbdfield,  J.  In  the  fall  of  1870,  Silas  Smith,  father  of  the  defendant,  buUt 
a  house  on  land,  the  legal  title  of  which  was  in  the  defendant;  the  defendant  was 
present  when  the  house  was  being  built  and  made  no  objection.  In  May,  1872, 
the  said  Silas  mortgaged  said  house  and  lot  to  Joseph  Evarts  for  $1,000  borrowed 
money;  and  defendant  knew  of  the  fact,  and  si^ed  the  mortgage,  as  a  witness; 
at  the  same  time  Silas  assigned  the  insurance  policy  on  said  premises,  in  which  he 
had  represented  that  he  owned  the  premises  free  of  incumbrance ;  and  defendant 
guaranteed  the  premium  note,  which  had  become  necessary  by  reason  of  the  mort- 
gage. Said  Evarts  died  intestate  on  the  2d  day  of  Apnl,  1881 ;  the  orator,  W. 
G.  Greene,  was  appointed  administrator  on  his  estate;  appraisers  were  duly 
appointed  by  the  probate  court,  who  aopraised  this  house  and  land,  as  bein^  a 
p^  of  the  estate  of  said  Evarts ;  the  aef endant  was  present  and  went  over  die 
premises  with  the  appraisers,  and  told  them  that  the  house  and  the  land  on  which 
it  stood,  and  a  chance  to  go  around  the  house,  were  the  property  of  said  Evarts' 
estate. 

The  oratrix  is  the  daughter  of  said  Evarts,  and  these  premises  were  assigned  to 
her  by  the  probate  court  as  her  distributive  share  of  her  father's  estate,, and  the 
administrator,  under  license  of  the  probate  court,  conveyed  the  same  to  the  ora- 
trix, on  the  8d  of  February,  1882. 

The  referee  states,  that  defendant  did  not  know  that  the  house  st.ood  on  his 
land  until  1875,  and  that  he  then  told  said  Silas  that  fact,  which  Silas  denied; 
and  that  in  1880,  defendant  told  said  Evarts  that  he  owned  the  land  on  which 
the  house  stood.  And  the  referee  reports  that  there  was  no  evidence  to  show 
that  the  oratrix  in  taking  a  deed  of  said  premises  was  influenced  thereto  by  what 
the  defendant  had  said  and  done  in  regard  to  said  property.  The  defendant  was 
present  when  his  father  dug  his  cellar,  and  laid  the  foundation  walls  of  the  house, 
and  saw  him  from  time  to  time  building  the  house ;  which  is  the  most  unequivo- 
cal consent  to  its  being  built,  where,  and  as  it  was  built.  Defendant  knew  of  the 
mortgage  to  Evarts  for  its  full  value ;  and  witnessed  the  deed.  These  facts  alone 
will  estop  the  defendant  from  drawing  in  question  the  father's  title  to  said  premi- 
ses, unless  his  ignorance  of  his  own  title  is  an  excuse.  It  is  generally  true  that 
an  innocent  mistake  as  to  the  facts  stated  and  relied  upon  will  not  be  permitted 
to  estop  one  from  averring  the  truths. 

The  land  on  which  this  house  was  built  was  purchased  by  defendant  of  one 
Webster,  and  conveyed  to  him  in  January  7,  1867.  The  description  in  the  deed 
*'*'  begins  at  the  south-east  comer  of  defendant's  farm  in  the  highway,  thence  east- 
erly on  the  highway  fourteen  rods  and  twenty-two  links,"  and  the  house  was  built 
near  the  terminus  of  this  line,  as  we  infer  from  the  papers  in  the  case.  The  value 
of  the  small  piece  of  land  on  which  the  house  stood  was  trifling,  as  the  whole 
consideration  in  the  deed  from  Webster  of  several  acres  is  but  |75 ;  the  exact 
boundaries  of  the  defendant's  land  are  obvious,  or  could  easily  be  made  so.  The 
defendant  knew  at  the  time  his  father  was  building  his  house.  If  not  placed  upon 
his  land,  it  was  very  near  to  it ;  and  if  the  defendant  then  intended,  if  the  build- 
ing should  chance  to  be  on  his  land,  to  thereafter  appropriate  it  to  himself,  it  is 
such  gross  carelessness  and.indiffevence  to  the  rights  of  others  that  should  estop 
him  from  setting  up  title  in  himself.  But  the  charitable  and  probable  view,  as 
we  think,  is,  that  the  defendant  did  know  or  suppose  that  the  house  was  built  on 
his  land,  and  was  willing;  else,  why  did  he  tell  the  appraisers,  when  he  showed 
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them  the  house,  **  that  his  father  owned  the  house,  and  the  land  on  which  it 
stood  and  a  right  of  way  around  it,"  when,  as  he  now  claims,  he  then  falsified. 
It  is  better,  as  we  think,  that  he  should  be  kept  honest  and  truthful,  than  that  he 
should  voluntarily  make  himself  a  liar.  When  Evarts  loaned  the  father  $1,000 
and  took  a  mortgage  of  the  house,  and  little  patch  of  land  on  which  the  house 
stood,  with  full  covenants  of  title,  it  is  obvious  that  Evarts  relied  upon  the  mort- 
gage as  his  security  for  the  loan ;  and  when  the  defendant  witnessed  the  mort- 
gage deed,  it  was  an  assurance  to  Evarts  that  the  defendant  had  no  adverse  claims 
upon  the  premises  thus  conveyed ;  aad  it  was  gross  negligence,  and  heedlessness, 
if  he  did  not  know,  and  gross  fraud,  if  he  did  know,  that  the  premises,  thus 
p^ledged  as  security,  for  a  loan  to  its  full  value,  were  a  part  of  his  own  farm.  In 
either  case  the  defendant  would  be  estopped  from  asserting  title  in  himself. 
Ixmks  V.  Kenniton^  50  Vt.  116.  In  the  last  case  Kennison  showed  to  the  plaintiff 
the  line  fence,  as  the  true  boundary  of  his  farm ;  and  verily  believed  it  to  be  the  true 
dividing  line  between  the  two  lots  of  land ;  and,  relying  upon  the  statement,  a 

Enrchaser  bought  the  adjoining  farm.  There  was  no  intended  fraud  or  bad  faith, 
ut  a  careless  negligence,  which  misled  a  purchaser  of  an  adjoining  farm.  The 
party  was  presumed  to  know  the  boundaries  of  his  own  farm;  and  if  he  pointed 
out  the  wrong  one  to  the  detriment  of  a  purchaser,  he  must  stand  by  his  state- 
ment, as  the  truth,  rather  than  by  averring  its  falsehood,  defraud  an  innocent 
purchaser. 

The  report  states  that  the  defendant  was  present  when  the  appraisers  examined 
and  appraised  the  premises ;  that  he  showed  them  about  the  same,  said  that  the 
house  and  the  land  on  which  it  stood,  and  a  way  around  it,  belonged  to  his  father, 
which  he  had  conveyed  to  Evarts.  The  defendant  will  be  supposed  to  know  that 
such  proceedings  were  the  machinery  of  the  law,  put  in  motion  by  the  orators  to 
ascertain  and  appropriate  the  assets  of  Evarts'  estate  to  pay  all  legal  debts,  and  then 
distributed  in  due  course.  If  the  defendant  had  protested  against  the  proceeding, 
and  asserted  title  in  himself,  it  is  not  probable  that  the  oratrix  would  have  con- 
sented to  have  set  out  to  her  these  premises  as  her  full  share  iu  the  inheritance. 
Indeed,  there  is  a  very  strong  probability  the  other  way.  Although  the  report 
says  there  was  no  proof  that  the  orators  were  influenced  in  what  they  did,  by  what 
the  defendant  said  and  did  as  to  the  appraisal,  it  seems  a  salutary  rule  of  law,  that 
if  the  owner  of  land  stands  by  and  sees  another  erect  a  house  on  his  land,  even  if 
not  aware  at  the  time  that  it  stands  on  his  land,  yet  after  he  is  aware  of  his  owner- 
ship the  builder  dies,  and  the  owner  aids  and  assists  in  the  inventory  and 
appraisal  and  administration  of  the  house  and  land  as  part  of  the  assets  of  the 
estate,  and  says  that  the  house  and  land  on  which  it  stands  and  right  of  way 
around  it  belong  to  the  estate,  such  owner  ought  to  be  estopped  from  thereafter 
asserting  ownership  in  himself.  It  is  clear  that  the  oratrix  believed  that  the  house 
and  land  belonged  to  her  father*s  estate;  and  that  the  defendant  has  so  conducted 
himself  in  regard  to  the  building  of  the  house  by  Bilas  Smith  and  the  mortgage  to 
the  intestate,  and  aiding  and  assisting  in  administering  and  appropriating  the 
property  as  a  part  of  the  assets  of  the  estate,  that  he  should  be  estopped  from 
asserting  title  in  himself,  as  against  a  beneficiary  of  the  estate.  And  this  salutary 
rule,  we  think,  in  this  case  sound  law. 

The  decree  of  the  court  of  chancery  is  reversed  and  cause  remanded,  and  a 
decree  directed  for  the  oratrix,  according  to  the  prayer  of  the  bill. 


SoMEBs  V.  Johnson. 

October,  1884. 

SUBKTT  —  JOIKT  —  WhBK  EvTITLBD  TO  ShABB  I2f  GOLLATBBALS. 

The  rule  that  if  one  of  two  joiDt  sureties  for  an  iDSoWent  priDcipal  holds  oollftieral  the  other 
is  entitled  to  share  in  it,  does  not  apply  where  the  sureties  are  on  separate  bonds  to  secure  a 
faithful  discharge  of  duty  on  the  part  of  the  principal  acting  in  different  capacities,  firat 
as  guardian  of  an  insane  ward,  and  then  on  the  ward's  death,  as  administrator  of  her 
estate,  when  the  collateral  was  not  ffiven  as  security  for  signing  the  bond,  but  for  signing 
as  surety  certain  bank  notes  ;  and  this  is  so^  although,  after  it  was  claimed  that  the  nrin- 
cipal  was  in  default,  the  sureties  entered  into  a  written  agreement  to  join  in  defense 
and  share  equally  in  the  liability ;  and  the  defendant  realized  more  out  of  the  collateral 
than  he  was  compelled  to  pay  on  said  notes. 

Vol.  I.— 80 
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Heard  by  the  court  on  a  teferee^s  report.     Judgment  for  the  defendant 

It  appeared  that  some  time  prior  to  1877  the  plaintiff  had  signed  the  bond  of  one 
Abbott  to  tlie  probate  court  as  guardian  of  Pnebe  Gregg,  an  insane  person ;  that 
subsequently  said  Phebe  deceased,  said  Abbott  was  appointed  adnunisteator  of 
her  estate,  and  the  defendant  signed  his  probate  bond;  that  the  defendant  had 
also  signed  certain  paper  for  said  Abbott  as  surety  to  the  Merchants^  Z^ational 
Bank  of  St  Johnsbury,  and  had  received  as  security  notes  si^ed  by  Avery 
George,  and  a  draft  on  Hill,  Jewell  &  Co.  of  Boston.  The  heir  of  Phebe  Gregg's 
estate  made  a  claim  against  said  Abbott  for  |1,000,  coming  from  said  estate;  and 
claimed  that  the  plaintiff  and  defendant  were  each  liable  therefor,  or  for  some 
part  of  it  as  sureties  on  said  Abbott's  bonds.  Because  of  this  claim,  on  January 
14,  1878,  the  plaintiff  and  defendant  entered  into  the  following  agreement: 

"  Whereas  Claud  Somers  signed  J.  D:  Abbott's  guardian  bond  as  surety  for  him 
to  the  judge  of  probate  of  Mrs.  Phebe  dregg  as  an  insane  person,  and  whereas 
Moses  Johnson  signed  as  surety  for  said  Abbott  his  administration  bond  on  the 
estate  of  said  Phebe  Gregg,  and  a  question  being  made  by  the  heir  of  said  Phebe, 
to-wit :  Mrs.  Caroline  Holmes,  she  claiming  that  said  Abbott  is  in  arrears  on  both 
said  bonds  and  claims,  that  the  said  bondsmen  are  liable  to  her  for  any  balance 
on  either  or  both  said  bonds:  Now  we,  the  said  Claud  Somers  and  Moses  John- 
son hereby  agree  with  each  other  to  jointly  defend  any  and  all  suits  on  said  bonds 
charging  us  with  liability  thereon,  and  to  be  at  equal  chaises  in  such  defense, 
and  share  equally  in  any  and  all  liability  or  liabilities  whicn  may  be  adjudged 
against  us,  whether  the  liability  is  on  either  of  said  bonds,  to-wit :  the  guardian 
bond  or  the  administration  bond." 

The  defendant  realized  a  larger  sum  out  of  the  collateral  than  was  necessary  to 
indemnify  him  for  signing  as  surety  for  Abbott  said  bank  notes,  and  this  suit  was 
brought  to  recover  one-half  of  such  excess.  The  plaintiff  and  defendant  settled 
the  claim  of  the  Gregg  heir  by  each  paying  $250.  It  also  appeared  that  the 
plaintiff  had  brought  a  suit  a^inst  said  Abbott,  and  said  George  as  trustee,  and 
the  defendant  as  claimant,  which  suit  was  tried  on  a  commissioner's  report,  June 
term,  1880,  Caledonia  county,  and  decided  in  favor  of  the  defendant.  The  report 
in  that  suit  was  made  a  part  of  the  report  in  this,  so  far  as  it  is  applicable.  It 
was  there  found:  *'  December  27,  1877,  at  the  time  the  assignment  was  made,  and 
the  draft  on  Hill,  Jewell  &  Co.  was  given,  nothing  was  said  about  the  liability  on 
which  the  draft  was  to  be  applied  as  collateral.  Johnson  was  not  then  aware  that 
he  was  on  Abbott's  bond  at  the  probate  office,  or  had  forgotten  the  fact  But  it 
turned  out  that  he  had  signed  a  bond  in  the  sum  of  $500,  with  Abbott,  in  the 
matter  of  Mrs.  Gregg's  estate^  and  on  April  27,  1878,  he  had  to  pay  the  sum  of  $250 
on  this  liability,  to  avoid  a  suit  on  said  bond.  There  is  no  direct  evidence  to  show 
whether  Abbott  was  aware  of  Johnson's  liability  on  said  bond  when  he  gave  the 
draft  or  not.  From  all  the  circumstances  I  incline  to  the  belief  that  Abbott 
intended  to  secure  Johnson  for  all  his  liability  for  him.  But  I  do  not  think  it 
was  in  his  mind  at  the  time  he  gave  the  draft  and  assigned  the  notes  that  there 
was  likely  to  be  any  liability  other  than  that  at  the  bank." 

At  the  time  the  George  notes  and  mortgage  were  gi^eu  to  the  defendant  he 
signed  a  receipt  for  them  in  which  it  was  stated :  *'  This  is  given  to  secure  me 
for  indorsing  two  notes,  each  for  the  sum  of  $500  at  the  Merchants'  National 
Bank  of  St  Johnsbury,  and  when  said  notes  are  paid  the  said  notes  and  mortgage 
are  to  be  returned  to  said  Abbott."  The  receipt  was  given  in  May,  1877;  but  the 
notes  and  mortgage  were  not  assigned  till  December  27,  1877,  when  it  became 
apparent  that  the  defendant  had  got  one  of  the  bank  notes  to  pay. 

Bat€8  d  Ma/y,  for  plaintiff.     Poland^  for  defendant. 

Veazey,  J.  The  plaintiff  stands  on  a  sound,  legal  proposition,  viz. :  that  if 
one  or  two  joint  sureties  for  an  insolvent  principal  holds  collateral  from  the  prin- 
cipal, the  other  surety  is  in  equity  entitled  to  share  in  it.  But  we  think  the 
referee  has  failed  to  find  the  relation  of  co-suretyship  between  the  plaintiff  and 
defendant  to  its  full  legal  import,  or  a  state  of  facts  which  warrants  such  infer- 
ence. There  was  no  such  relation  before  they  entered  into  the  written  agreement 
The  language  of  that  writing  does  not  necessarily  import  an  agreement  to  share 
in  collaterals.     They  did  not  understand  when  they  made  the  agreement  that  the 
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defendant  had  any  security  for  his  obligation  on  the  bond,  which  he  had  si^ed 
as  surety.  The  draft  from  which  the  fund  in  question  was  realized  was  not  given 
to  the  defendant  as  security  for  signing  the  bond.  There  is  nothing  in  the  report 
to  show  that  the  defendant  was  in  greater  peril  on  his  bond  than  the  plaintiff  was 
on  his ;  nor  to  show  why  the  defendant  should  give  the  plaintiff  the  benefit  of  the 
defendant's  security  if  he  had  any.  The  agreement  was  to  join  in  the  defense 
and  share  the  expense  and  liability.  They  settled  before  trial  by  paying  equally 
as  agreed.  In  the  light  of  the  facts  reported  we  do  not  think  we  should  construe 
this  as  an  agreement  to  become  co-sureties  except  to  the  extent  expressed  in  the 
writing;  not  an  agreement  to  share  in  the  fund  in  question. 
Judgment  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 


Hillbb's  Appeal.   . 

March  16,  1886. 

Pbacticb— Appialvsox  Orphans*  Court  Decrbb  —  Supbrsbdbas. 

In  order  to  operate  as  a  supersedeas^  an  appeal  from  a  definitive  decree  of  an  orphans'' 
court  in  Pennsylvania  mnst  be  broogbt  up  and  filed  in  the  supreme  court  on  the  first  day 
of  the  term  next  following  the  day  upon  which  said  appeal  is  perfected. 

This  was  an  appeal  by  Henry  H.  Miller,  executor,  from  a  definitive  decree  of 
the  orphans^  court  of  Berks  county. 

The  said  orphans*  court  entered  a  decree  in  February,  1884,  ordering  a  certain 
distribution  of  the  funds  in  Miller^s  hands  as  executor.  From  this  decree  Miller 
took  an  appeal  March  1,  1884,  but  did  not  bring  up  the  same  and  file  it  in  the 
supreme  court  until  after  the  first  day  of  the  term  next  following.  Meantime, 
on  May  16,  1884,  counsel  for  the  residuary  legatees  applied  to  the  orphans'  court 
for  a  mlfe  on  the  executor  to  show  cause  why  writs  of  ft.  fa.  should  not  issue  to 
collect  the  amounts  due  the  legatees  under  the  decree  of  the  court.  The  rule  was 
made  absolute,  and  a  decree  entered  directing  the  writs  to  issue.  Whereupon 
Miller  took  this  appeal,  alleging  that  the  appeal  taken  May  16, 1884,  was  pending 
when  the j^.  fa's  issued,  and  was  a  supersedeas, 

Richmond  L,  Jcmes,  for  appellant.     A.  Q.  Green,  for  appellees. 

Per  Ottriam.  A  careful  examination  of  the  record  fails  to  disclose  the  pen- 
dency of  a  valid  appeal  from  the  decree  at  the  time  the  executions  issued.  The 
appeal  appears  to  have  been  taken  on  the  Ist  of  March,  1884.  It  should,  there- 
fore, have  been  brought  up  and  filed  in  this  court  on  the  first  day  of  the  term 
next  foUowinff,  which  was  a  few  days  after  the  appeal  was  perfected.  This  not 
having  been  done,  and  no  reason  being  shown  fbr  the  omission,  it  did  not  operate 
as  a  supersedeas.  Hence  the  facts  do  not  admit  the  application  of  the  fifty-ninth 
section  of  the  act  of  :i29th  of  March,  1882.  This  conclusion  makes  it  unnecessary 
to  consider  the  effect  of  the  acts  of  1874  and  1888  in  regard  to  certain  separate 
orphans^  courts. 

Decree  afilrmed  and  appeal  dismissed  at  the  costs  of  the  appellant. 
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Mekkbl^s  Administbators  v.  Mabx. 

March  23, 1885. 

RiTBVUB  Law  —  Stamped  Instbuxints  —  Who  Mat  Atfiz  Stamp  —  Bubdeh  or  Pboof  ov 
Whom,  to  Show  Stamp,  when  Instbumbnt  Lost. 

Where  an  instrument  requiring  a  stamp  has  been  lost,  but  is  made  the  basis  of  a  suit, 
the  onus  of  proving  the  absence  of  a  stamp  is  upon  the  party  who  raises  the  objection. 
The  principles  upon  which  secondary  eridence  of  the  contents  of  a  written  instrument  is 
refused,  have  no  application  to  an  oDJection  which  arises  only  under  the  policy  of  the 
revenue  laws. 

The  maker  of  an  instrument  requiring  a  stamp  is  not  obliged  literally  to  affix  and  cancel 
a  stamp  with  his  own  hand.  Under  a  reasonable  construction  of  the  act  of  congress  any 
party  interested  in  such  instrument  may  affix  and  cancel  the  stamp  at  and  immediately 
Wore  the  execution  thereof. 

Error  to  the  common  pleas  of  Berks  county.  Debt  by  the  Eutztown  Savings 
Bank  against  George  MerkePs  administrators  to  recover  on  a  promissory  note  for 
$100  made  by  Nicholas  Hunter  and  indorsed  by  Merkel. 

The  testimony  showed  that  the  note  was  brought  to  the  bank  unstamped  and 
the  stamps  affixed  and  canceled  by  the  cashier  before  surrendering  the  old  notes 
for  which  it  was  a  renewal.   . 

The  note  was  lost  before  suit  brought,  and  the  declaration  was  on  a  copy  upon 
which  no  irregularity  in  regard  to  stamping  appeared,  there  being  in  the  upper 
left-hand  comer  of  said  copy  the  following  inscription :    "  U.  8. 

Stamp." 

The  bank  having  become  insolvent,  the  assignee,  Marx,  was  substituted  on  the 
record. 

Verdict  for  the  plaintifE  and  judgment  thereon ;  whereupon  the  defendants,  who 
claimed  that  the  note  had  not  been  properly  stamped  so  as  to  justify  a  recovery 
against  the  indorser,  took  this  writ. 

G,  F,  Boer,  for  plaintiffs  in  error.  Edward  Harvey  and  Frank  K,  SeheH,  for 
defendant  in  error. 

Tbunkbt,  J.  Upon  the  cross-examination  of  Hottenstein,  the  cashier,  the 
defendants  elicited  that  Hunter  brought  the  note  unstamped  to  the  bank,  and 
that  the  witness  received  it  and  affixed  and  canceled  the  stamps,  before  discount- 
ing and  placing  the  proceeds  of  the  note  to  Hunter's  credit,  or  before  surilender- 
ing  the  old  notes  for  which  the  one  in  suit  was  a  renewal.  The  learned  judge  of 
the  common  pleas  charged,  that  according  to  Hottenstein*s  testimony,  the  note 
'.was  sufficiently  stamped  at  the  proper  time.  This  must  be  taken  in  connection 
with  his  previous  rem^k  that  where  the  suit  is  upon  a  lost  instrument  requiring 
stamps,  and  the  lost  instrument  is  proved  to  the  satisfaction  of  the  jury,  the  law 
presumes  that  it  was  duly  stamped.  There  was  no  testimony  that  the  requisite 
stamp  was  not  affixed  to  the  note,  the  proof  was,  that  the  stamps  were  affixed  and 
canceled  by  the  cashier  before  the  close  of  the  transaction  of  which  the  giving  of 
a  note  was  a  part. 

When  the  instrument  has  been  lost  '*  the  onus  of  proving  the  want  of  a  stamp 
lies  upon  the  party  who  raises  the  objection.  The  principles  upon  which  courts 
of  law  refuse  to  admit  secondary  evidence  of  the  contents  of  wntten  instruments 
have  no  application  to  an  objection  which  arises  only  under  the  policy  of  the 
revenue  laws."  Hart  v.  Hart,!  Hare,  1;  Glomnadene  v.  Carrel^  18  C.  B.  44;  86 
Eng.  Com.  Law.  48.  The  ruling  in  these  cases  is  so  consonant  with  reason,  that 
it  should  be  followed  without  hesitancy. 

There  is  no  testimony  to  overcome  the  presumption  that  the  note  was  duly 
stamped.  The  witness  docs  not  say  that  the  affixing  and  cancellation  of  the 
stamps  was  of  date  different  from  the  date  of  the  note,  or  that  s%id  act  was  done 
without  the  direction  or  assent  of  the  maker  of  the  note.  No  authority  is  cit«d 
to  show  that  the  maker  of  the  instrument  was  required  literally  to  affix  and  cancel 
the  stamp  with  his  own  hand.  A  reasonable  construction  of  the  act  of  congress 
would  admit  any  interested  party  to  an  instrument  to  affix  and  cancel  the  stamp 
at  and  immediately  before  execution  or  delivery.  The  act  required  "that  in  any 
.and  all  cases  where  an  adhesive  stamp  shall  be  used  for  denoting  any  duty 
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imposed,  .  .  .  the  person  using  or  affixing  the  same  shall  write  thereupon 
the  initials  of  his  name  and  the  date  upon  which  the  same  shall  be  attached  or 
used,  so  that  the  same  may  not  again  be  used/^  It  was  also  provided  that  any 
person  who  should  make  and  issue  a  promissory  note,  or  accept  or  negotiate  such 
note  *'  without  the  same  being  duly  stamped  or  having  thereon  an  adhesive  stamp 
for  denoting  the  duty  chars^able  thereon  with  intent  to  evade  the  provisions  of 
this  act,  shall  for  every  sucE  offense  forfeit  the  sum  of  fifty  dollars.'*  Each  party 
was  bound  to  see  that  the  stamp  was  afiixed  before  delivery  and  receipt  of  the 
note.  If  that  was  duly  done  by  one  party  in  presence  of  the  other,  it  was  well 
done.  It  was  immaterial  who  paid  the  duty  or  which  party  canceled  the  stamp, 
the  evidence  of  payment,  so  that  it  could  not  be  used  again. 
Judgment  affirmed. 


Elton  v.  Pebkenpinb, 

April  6,  1885. 

Pabtnvsship — AssxmPTioN  of  Firm  Debts  bt  Fdbchasbb  —  Action  bt  Fibm  Cbbditos  AOAiirBT 
SUCH  Fubchasbb  —  Evidbncb. 

Where  one  bajs^  the  buginess  and  assets  of  a  firm,  and  the  bills  payable  by  the 
firm  are,  deducted  in  computing  such  assets,  and  their  payment  assumed  by  the  pur- 
chaser, a  creditor  of  the  firm  can  maintain  an  action  for  his  claim  against  the  purchaser. 

In  such  an  action,  the  testimony  of  other  creditors  of  the  firm,  that  the  purchaser  has 
paid  their  claims  without  objection,  is  admissible. 

Error  to  common  pleas  No.  2,  of  Phila  county. 

This  was  an  action  of  anumpnt  upon  an  alleged  promise  to  pay  the  debt  of 
another.  Perkenpine  was  a  creditor  of  Steck  &  Paschall,  morocco  manufactu- 
rers. On  August  19,  1881,  said  firm  sold  their  business,  stock  and  fixtures  to 
Elton,  who  was  also  a  creditor  to  a  large  amount.  The  assets  of  the  firm,  as 
appraised,  did  not  equal  Elton's  claim  against  them.  As  a  basis  of  settlement  a 
trial  balance  was  struck  showing  the  amount  of  the  firm^s  assets,  and  the  latter 
were  to  give  Elton  their  judgment  note  for  the  difEerence  between  their  assets 
and  his  claim.  Perkenpine  alleged  that  in  making  up  this  balance,  bills  payable 
by  Steck  &  Paschall  were  deducted  from  the  amount  of  tlieir  assets,  and  the  pay- 
.  ment  thereof  assumed  by  Elton,  and  the  trial  balance  in  evidence  showed  Perk- 
enpine's  claim  thus  deducted.  On  the  basis  of  this  trial  balance,  Steck  &  Paschall 
gave  Elton  their  judgment  note  for  the  difference  between  their  assets  and  his 
clidm,  but  the  sum  due  Perkenpine  was  not  specified  in  this  note. 

On  the  trial,  several  creditors  of  Steck  &  Paschall  were  allowed,  under  objec- 
tion, to  testify  that  Elton  had  paid  their  bills  without  demurrer. 

Elton's  counsel  submitted  several  points,  in  which  he  asked  the  court  to  charge 
that,  unless  the  jury  found  that  the  consideration  moved  from  Perkenpine  him- 
self to  Elton,  that  is,  unless  Steck  &  Paschall  were  released  and  Elton  substituted 
as  debtor,  upon  his  alleged  promise,  there  could  be  no  recovery  against  the  latter. 
The  court  charged  that  the  transfer  of  the  assets  of  the  firm  to  Elton  was  a  suffi- 
cient consideration  for  assuming  the  debts  thereof,  and  that  this  consideration 
inured  to  the  benefit  of  Perkenpine. 

Verdict  for  plaintiff  (Perkenpine)  and  judgment  thereon;  whereupon  Elton 
took  this  writ,  assigning  for  error  the  admission  of  evidence,  as  above,  and  the 
answers  to  his  points. 

W.  H,  Broume^  for  plaintiff  in  error.     Arthur  M.  Burton^  for  defendant  in  error. 

Pbb  Cubiam.  The  jury  have  found,  and  on  sufficient  evidence,  that  the  prom- 
ise of  the  plaintiff  in  error  to  pay  the  debt  in  question  was  clear,  explicit  and 
unequivocal.  Iq  fact  the  debt  due  to  the  defendant  in  error  is  one  of  those  men- 
tioned in  the  trial  balance  containing  the  statement  of  debts  which  the  plaintiff 
in  error  assumed  to  pay,  although  it  was  not  specified  in  the  judgment  note  given. 
The  court  made  the  proper  distinction,  substantially  recognizing  the  rule  laid 
down  in  Wynn's  Admr,  v.  Wood^  Penn.  St.  216,  that  if  any  one  deliver  money  or 
personal  property  to  another,  under  promise  of  the  latter  to  deliver  it  or  the  pro- 
ceeds, to  a  third  person  who  has  a  beneficial  mterest  therein,  the  latter  can  main- 
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tain  an  action  therefor  against  the  promisor.      We  see  no  error  in  the 
of  evidence,  nor  in  the  answers  to  tne  points, 
tf  udgment  affirmed. 

[8«e  so  Sag.  B0p.  7M ;  22  id.  69;  27  Am.  B«p.  87S~Bi>.] 


Hkbxel's  Appeal. 
Apnl  18,  18B5. 

Will— GoNsnucnoN  ov-rBaQUstr  of  Pbbsonaltt  wmmh  AasoLvn. 

A  testator,  bj  the  first  cUuae  of  his  will,  proTidpd  a«'£oHowi:  **  I  fAw  and  baqmttk 
to  my  beloved  wife,  Susanna,  mj  remaininff  personal  property,  it  maj  oe  m^oej^  or  what- 
ever kind  it  will,  to  her  full  ownership,  so  long  as  she  doth  live.  Further,  I  recommend 
that  m  J  hereinafter-named  executor  snail  see  uiat  her  money  does  not  become  lost"  The 
widow  used  but  part  of  the  income  of  the  personal  property  and,  at  her  death,  left  the 
principal  and  surplus  interest  still  in  the  baaas  of  the  testators  executor.  JBdd,  that  the 
clause  of  the  will,  quoted,  rested  the  personalty  therein-mentioned  in  the  widow,  abso- 
lutely. 

The  recommendation  to  the  executor  to  see  that  the  widow's  money  did  "not  become 
lost,"  was  not  nfficient^to  conreri  the  devise  into  a  trust ;  and  the  fact  that  she  allowed  the 
corpus  of  the  personalty  to  remain  in  the  executor's  hands  was  immaterial. 

The  bequest  of  the  widow  was  the  residue  of  the  testator's  personal  property  remaining 
after  provision  had  been  miule  for  tbe  other  bequests  contained  in  the  will ;  and  this, 
although  the  widow's  bequest  preceded  the  others  in  the  instrument. 

Appeal  from  the  orphans^  court  of  Berks  county.     The  opinion  states  the  case. 

D,  N,  Schaeffer,  Horace  A,  Tundt,  Danid  cmd  James  M,  BrmerUroutj  for  appel- 
lants.    Warner  ifb  Zeiber^  Jeff,  Bnyder  amd  George  F.  Baer,  for  appellees. 

Paxson,  J.  This  contention  arises  out  of  the  following  clause  of  the  will  of 
Philip  Leibelsper^r,  deceased:  **I  give  and  bequeath  to  my  beloved  wife, 
Susanna,  my  remaining  personal  property,  it  may  be  money  or  whatever  kind  it 
will,  to  her  full  ownership,  so  long  as  she  doth  live.  Further,  I  recommend  that 
my  hereinafter-named  executor  shall  see  that  her  money  does  not  become  lost." 

Mrs.  Leibelsperser  survived  her  husband  over  four  years.  At  her  death  the 
personal  estate  still  remained  in  the  hands  of  her  husband's  executor,  she  having 
drawn  a  portion  only  of  the  interest.  The  corpus^  thereof  was  claimed  by  her 
administrators,  who  are  the  appellants,  and  by  the  next  of  kin  of  her  husband, 
who  are  the  appellees.  The  auditor  awarded  the  fund  to  the  appellants ;  the  court 
below,  upon  exceptions  filed,  reversed  the  auditor  and  gave  the  fund  to  the 
appellees. 

The  language  of  the  will,  above  quoted,  is  ample  to  vest  the  personal  estate  of 
the  testator  absolutely  in  his  widow.  It  is  a  gift  for  life,  without  any  limitation 
over,  and  without  the  intervention  of  a  trustee.  There  is  a  line  of  decisions  in 
this  State  which  hold  that  such  a  bequest  is  absolute.  Smith's  Appeal,  23  Penn. 
St.  9;  Browr^fiM's  Estate,  8  Watts,  465;  DiehVs  Estate,  86  Penn.  St.  120;  ^tZfc- 
mitter's  Appeal,  45  id.  865;  Ororm^  Estate,  58  id.  420.  Authorities  might  be 
multiplied  were  it  necessary. 

We  must  ^ve  effect  to  the  language  above  cited  unless  from  the  whole  context 
of  the  will  it  clearly  appears  that  the  testator  intended  to  limit  his  widow  to  a  life 
interest  in  the  personal  estate.  We  say  clearly  appears,  for  it  is  not  our  purpose  to 
grope  for,  or  guess  at  the  testator's  intention. 

It  is  obvious  that  his  wife  was  the  first  object  of  the  testator's  bounty.  They 
were  childless  and  left  no  lineal  descendants  in  any  degree.  It  was  the  more 
natural,  therefore,  that  he  should  provide  liberally  for  his  wife.  The  bequest  to 
her  is  first  in  the  order  of  time  in  the  will.  Next  follows  a  devise  to  bis  wife 
of  a  small  tract  of  woodland,  **  as  her  property,  as  long  as  she  doth  live,  to  have 
the  right  to  dig  thereon  for  ore  and  to  retain  the  revenues;  she  also  du«  take 
wood  therefrom  as  much  as  she  needs  for  her  use,  it  may  be  of  which  kind  it  will, 
nevertheless  she  can  sell  it  if  she  wishes.'' 

Tbe  question  is  raised  as  to  whether  she  took  a  life  estate  or  a  fee  Id  this  wood- 
land, and  it  will  not  be  discussed  here,  further  than  to  remark  that  it  furnishes 
no  ground  to  say  that  Uie  testator  intended  an  intestacy  as  to  the  personal  estate. 
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l^fe^t  follows  a  bequest  to  his  niece  Marietta  Leibelsperger  of  $8,000,  to  be 
paid  upon  the  death  of  his  wife,  but  in  case  of  the  death  of  said  niece,  then  to 
her  children,  and  in  default  of  children,  to  her  brothers  and  sisters  then  living. 

Then  follows  a  devise  to  Jacob  Leibelsperffer  (a  nephew)  of  a  valuable  farm,  he 
paying  thereout  tlie  sum  of  $7^000  to  cdrtfAn  nephews  and  nieces;  after  which 
there  are  several  unimportant  provisions  intended  for  the  comfort  of  his  widow. 

It  is  difficult  to  see  in  this,  and  there  is  nothing  else,  an  intention  to  limit  his 
widow  to  a  life  estate  in  his  personal  property. 

The  recommendation  to  his  executor  to  see  that  the  widow^s  money  '*  does  not 
become  lost  ^'  are  precatory  words,  and  since  PennoeJ^s  EttaUy  20  Penn.  St.  268 ; 
S.  C,  59  Am.  Dec.  718,  has  never  been  held  sufficient  to  convert  a  devise  or 
bequest  into  a  trust.  It  does  not  take  from  the  widow  her  control  of  the  eorptts^ 
ana  the  fact  that  she  allowed  it  to  remain  in  the  hands  of  the  executor,  who 
appears  to  have  been  a  prudent  ^rson,  has  no  significance. 

Much  stress  was  laid  upon  the  circumstance  of  the  legacy  to  Marietta  Leibel- 
sperger. This  le^y,  as  before  stated,  was  not  to  be  paid  until  after  the  death  of 
the  widow,  and  it  was  argued  that  if  the  widow  was  to  have  all  the  personal 
estate,  free  from  any  trust,  how  was  the  legacy  to  be  provided  for  f  The  answer 
to  this  is  not  difficult  The  widow  was  to  have  all  the  personal  estate  left  after 
the  payment  of  debts  and  other  bequests  contained  in  the  will.  The  personal 
estate  was  the  natural  and  proper  fund  for  their  payment.  There  would  have 
been  no  ouestion  about  this  had  the  bequest  to  the  widow,  which  is  practically 
of  the  residue,  been  inserted  at  the  end  of  the  will  instead  of  the  commencement. 
As  was  said  by  Chief  Justice  Shabswood  in  Fox^s  Appeal,  11  Week.  Notes,  236: 
**  The  order  in  which  devises  are  made  in  a  will  is  rarely  of  much  importance. 
The  legacy  to  the  testator's  wife's  niece  of  the  interest  of  $1,000,  ....  as  well  as 
the  s]}ecific  bequest  of  the  old  family  clock  to  mv  oldest  nephew  or  niece  living, 
though  subsequent  in  order  to  the  devise  of  all  his  real  and  personal  estate  to  his 
wife,  were  clearly  gifts  preceding  it.  The  will  ought  to  be  read  as  if  they  were 
actually  ^tten  before  it.  Then  the  gift  to  the  wife  is  only  that  which  remains." 

So  we  say  here.  The  bequest  to  the  widow  should  be  read  as  if  actually 
written  at  the  end  of  the  will.  She  then  takes  the  *  *  remaining  personal  property ; " 
that  is  to  say,  remainins^  after  the  bequests  which  were  properly  payable  out  of 
the  personal  estate.  Of  such  was  the  legacy  to  Marietta  Leibelsperger.  As  that 
was  not  payable  until  after  the  death  of  the  widow,  the  interest  of  it  would 
belong  to  the  latter,  and  the  executor  would  have  been  justified  in  retaining  that 
sum  out  of  the  personal  estate  to  meet  this  legacy,  paying  the  interest  to  the 
widow  in  the  mean  time.  To  this  extent  there  was  an  implied  trust  in  the  will, 
but  no  further.  The  executor  was  not  in  any  legal  sense  a  trustee  for  the  widow 
as  to  the  residue  of  the  personal  estate. 

The  fact  that  the  personal  estate  was  much  larger  than  the  widow,  with  her 
simple  tastes  and  habits  of  economy,  required  for  her  support,  and  that  in  point  of 
fact  she  used  but  a  small  portion  of  the  income,  is  not  important. 

There  is  nothing  upon  the  face  of  this  will  to  indicate  that  the  testator  intended 
te  die  intestate  as  to  the  residue  of  the  personal  estate,  and  such  an  intent  is  never 
to  be  presumed. 

We  find  nothing  in  the  will  to  control  the  legal  effect  of  the  language  used  in 
the  bequest  to  the  widow.  Under  the  intestate  laws  she  would  have  been  entitled 
to  one- half  of  the  personal  estate  absolutely,  and  one-half  of  the  income  of  the 
real  estate.  In  the  absence  of  an^  expressed  contrary  intent  we  must  assume  he  * 
intended  to  give  her  a  fair  equivalent  for  this.  The  collateral  heirs  say  she 
brought  him  nothing  in  the  way  of  estate.  We  do  not  know  how  this  is,  but  we 
do  know  that  the  collateral  heirs  brought  him  nothing,  and  we  have  a  right  to 
presume  that  his  wife  by  her  care  and  thrift  aided  him  in  accumulating  his  estate 
and  nursed  and  cared  for  him  in  his  sickness.  He  speaks  of  her  in  his  will  as  liis 
"beloved  wife."  She  was  evidently  the  principal  object  of  his  bounty,  as  well 
as  of  his  affection.  We  are  of  opimon  that  she  was  entitled  to  the  remaining 
personal  estate  absolutely. 
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The  decree  is  reversed  at  the  costs  of  appellees,  and  it  is  ordered  that  distribu- 
tion  be  made  in  accordance  with  this  opinion. 

[As  to  what  included  in  **  money  "  see  anUf  p.  888.    When  precatorj  words  create  a  tnut 
and  when  not,  see  25  Eng.  Rep.  462;  81  id.  820;  85  id.  258;  48  Am,  Rep.  487.] 
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SUPREME  COURT  OF  VERMONT. 


JUDEYniB  V,   WBAXa 
October,  1884. 

Btidknob — Dbolarations  to  Vendor  Subsbqubnt  to  Purohasb. 

When  both  plaintiff  and  defendant  claim  to  hare  derived  title  to  the  property  in  ques* 
tioD  from  the  same  party  —  the  one  by  sheriff's  sale,  and  the  other  by  private  sale  —  what 
the  defendant  said  to  his  vendor,  subsequently  to  his  contract  of  purchase,  in  the  absence 
of  the  plaintiff,  is  not  admissible  in  behalf  oi  the  defendant. 
Same  —  Presumption  —  Impeaching  Sherifp's  Sale  — Burden  of  Proof. 

It  is  presumed  that  a  sheriff's  sale,  regular  in  form,  was  made  in  ^od  faith  and  the 
burden  of  proof  is  on  the  party  attempting  to  impeach  a  sheriff's  stUe,  to  prove  that  it 
was  fraudulent,  and  not  on  the  purchaser,  that  it  was  bona  fide. 
Same  —  Deposition  —  Partt  Cannot  Swear  as  to  Contents — Suppressing  —  Presumption. 
It  is  proper  to  inquire  of  a  party  whether  he  has  taken  th6  deposition  of  a  witness  sup- 
posed to  be  familiar  with  the  matter  in  contention,  but  not  as  to  the  contents  of  the  depo- 
sition ;  and  it  is  presumed  to  contain  evidence  against  the  party  suppressing  it. 

Trover  for  400  sap  buckets.  Plea,  not  guilty  and  notice.  Trial  by  jury. 
Judgment  for  the  defendant. 

The  plaintiff's  evidence  tended  to  show  that  he  obtained  a  judgment  against  one 
Williams  by  confession,  and  that  the  buckets  were  sold  to  him  by  an  officer  at 
public  auction  on  his  execution  against  Williams.  The  defendant  claimed  that 
the  sale  of  the  buckets  on  the  execution  was  collusive  between  plaintiff  and  Wil- 
liams, and  not  intended  to  pass  the  property,  or  at  most,  only  a  sale  by  Judevine 
for  the  benefit  of  Williams,  and  so  that  Judevine  could  hold  additional  security 
upon  Williams'  property;  that  Judevine  on  the  day  of  the  sale,  in  the  hearing  and 

Eresence  of  defendant,  authorized  Williams  to  sell  the  property  that  he,  Judevine, 
ad  bid  off  at  said  sale,  it  beins  the  property  sued  for,  and  received  pay  for  it; 
and  that  he,  defendant,  afterward,  sometime  in  the  spring  of  the  year,  purchased 
said  property  of  Williams  and  paid  him  for  the  same.     As  to  the  deposition  the 

glaintiff  was  compelled  to  testify:  **I  have  taken  deposition  of  Frank  Williams. 
aw  it  last  about  one  year  ago  in  possession  of  Mr.  Carter ;  think  he  testified  in 
deposition  in  regard  to  his  relation  to  property,  and  his  right  to  sell  it."  The  jury 
returned  a  special  verdict,  and  found:  (1)  that  the  sale  from^Williatris  to  the 
plaintiff  was  lonajide;  (2)  but  that  the  sale  was  "a  mere  device  to  give  the 
plaintiff  further  security  for  his  debt '  against  Williams ;  "  (3)  that  the  plaintiff 
authorized  Williams  to  sell  the  buckets  and  receive  the  pay. 

Harry  Blodgett^  for  plaintiff.     Bdden^  Ide  <Ss  Stafford,  for  defendant. 

Rbdfield,  J.  The  plaintiff  claims  title  to  the  property  in  question  by  virtue 
of  a  sheriff's  sale  on  his  execution  against  one  Williams.  The  action  is  trover; 
the  plea  is  general  issue,  with  notice  of  special  matter,  that  defendant  would 
prove  on  trial  that  the  sale  of  the  property  to  the  plaintiff  was  collusive  and 
fraudulent,  etc. 

I.  "  The  defendant  introduced  as  a  witness  in  his  behalf  one  Chas.  O.  David- 
son, who  testified  that  he  worked  for  defendant  in  the  summer  of  1878,  and  that 
he  heard  a  conversation  between  defendant  and  said  Williams,  at  which  plaintiff 
was  not  present; ''  and  against  plaintiff's  objection  and  exception  the  witness  tes- 
tified: *'I  heard  defendant  say  to  Williams,  *If  you  pay  me  I  shall  fulfill  on  my 
part."'  The  exceptions  state,  in  explanation  of  the  ground  and  reason  of 
admitting  the  evidence:  **  The  defendant  had  testified  that,  at  the  time  he  paid 
Williams  for  the  property,  he  had  told  him  if  he  paid  him  back  he  mi^ht  have  the 
property  back.  There  was  in  issue,  whether  defendant  had  paid  Wilhams  for  the 
property ;  this  evidence  was  received  as  bearing  on  that  issue,  and  corroborative 
of  the  defendant."  This  was  not  a  part  of  a  conversation  in  which  defendant 
claims  he  made  a  contract  with  Williams  for  the  purchase  of  the  property ;  but  a 
subsequent,  naked  declaration  of  the  defendant  in  his  own  favor;  and  its  admis- 
sion as  testimony,  under  objection  and  exception,  was  error.    If  the  defendant's 
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declaration  in  his  own  favor  is  legally  admissible  for  any,  it  must  be  for  all  pur- 
poses; and  the  reasons  given  in  the  exceptions,  that  it  intended  to  eomhorate  the 
testimony  of  the  defendant,  that  he  had  before  that  bought  the  property  of  Wil- 
liams, does  not  make  it  any  more  legal  testimony. 

II.  The  court  charged  the  jury,  **  tliat  the  burden  of  proof  was  on  the  plaintifi 
not  only  to  show  that  he  purchased  the  buckets  at  said  sheriff^s  sale,  but  that  said 
sale  was  a  honajide  sale,  made  in  good  faith,  with  the  intention  and  purpose  on 
the  part  of  plaintiff  and  Williams  of  passing  the  title  of  the  property  to  the 
purchaser,  and  applying  the  avails  of  the  same  on  the  plaintifiTs  execution."  The 
sale  of  the  property  was  in  regular  form  on  the  plaintiff's  execution ;  and  the 
return  of  the  officer  vested  the  apparent  title  in  the  plaintiff;  if  that  apparent 
title  is  to  be  impeached,  the  defendant  takes  the  burden  of  impeachment,  under 
his  plea  and  notice.  The  sheriff's  sale  of  the  property  on  the  execution  vested  the 
title  of  the  property  sold  in  the  purchaser;  ana  the  proceedings  are  supposed  to  be 
bona  fide.     In  tlie  charge  of  the  court,  therefore,  there  was  error. 

III.  The  inquiry  of  the  plaintiff  while  on  the  stand  whether  he  had  taken  the 
deposition  of  Williams  we  think  proper.  Williams  would  be  supposed  to  know 
all  about  the  sale  of  the  property  to  the  defendant,  if  any  was  had ;  and  if  the 
deposition  was  taken  ana  not  used,  it  would  be  presumed  to  contain  evidence 
a^nst  the  party  suppressing  the  testimony.  Such  incjuiries  should  be  largely 
within  the  discretion  of  the  court.  But  we  think  the  inquiry  of  the  plaintiff  as 
to  the  contents  and  subject-matter  of  the  deposition  was  in  excess  of  the  true 
legal  rule  of  practice.  A  party  has  a  right  to  take  the  deposition  of  an  adverse 
or  suspected  witness,  and  is  without  fault,  if  he  does  not  interfere  with  the  free- 
dom and  right  of  his  adversary  to  obtain  his  testimony ;  and  is  at  perfect  liberty 
to  use,  or  decline  to  use,  such  testimony ;  and  should  not  be  subjected  against 
his  will  to  disclose  the  contents  of  such  deposition ;  besides,  the  deposition  itself, 
if  its  contents  are  made  testimony,  is  the  best  evidence. 

Reversed  and  remanded. 


Pbobatb  Coubt  «.  WmoH. 

October,  188i. 

Probatb  CounT  — DiCBii  of,  when  Void  —  Hombstiad  of  Widow. 

A  decree  of.  the  "probate  court  distributing  the  estate  of  a  deceased  hosband  is  void  so 
far  as  it  includes  money  derived  from  the  sale  of  the  homestead  right,  or  personal  prop- 
erty, owned  by  his  widow,  whose  death  was  subsequent  to  that  of  her  husbaiod,  and  whose 
estate  was  unadministered :  and  an  action  cannot  be  sustained  against  the  administrator  and 
his  surety  on  the  probate  bond  by  an  heir  to  recover  his  portion  of  his  mother's  estate  so 
included  in  the  decree  distributing  his  father's  estate. 

Administrator  —  Whin  Gharobablb  with  Intbrbst. 

The  administrator  should  be  charged  with  interest  received  by  him  on  interest-bearing 
notes. 

Debt  on  bond.  Heard  on  the  report  of  referees.  Judgment,  pro  forma^  bj 
consent  of  parties  without  hearing,  for  the  plaintiff  to  recover  the  largest  sam 
named  in  the  report  —  $80.0 L 

It  appeared  from  the  report,  that  the  prosecutor,  Jeremiah  Hall,  and  the  admin- 
istrator, subsequent  to  the  decree  and  taking  the  decree  as  a  basis,  had  settled, 
and  the  amount  found  due  the  former  was  $80.01 ;  that  the  administrator  offered 
to  give  his  note  for  that  sum,  but  that  the  prosecutor  refused  it;  and  that  after- 
ward a  disagreement  arose  in  relation  to  interest. 

Frank  Plundey,  for  defendant.     James  N.  JohnsoUy  for  plaintiff. 

Veazet,  J.  The  question  is  whether  the  defendants  are  liable  on  the  adminis- 
trator's bond,  given  in  the  administration  of  the  estate  of  Benj.  Hall,  deceased, 
for  an  amount  due  Jeremiah  Hall  as  his  portion  of  the  money  cferived  from  the 
sale  of  the  homestead  right  of  his  mother  in  the  estate  of  his  father. 

In  the  decree  of  distribution  of  the  estate  of  Benj.  Hall,  a  distribution  of  the 
homestead  money  was  ordered,  and  such  distribution  was  doubtless  acquiesced  in 
by  the  parties  thereto  as  a  matter  of  convenience ;  but  it  appears  that  a^ministrt- 
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tion  of  the  widow's  estate  had  never  been  taken  out;  and  that  though  sacb  home- 
stead money  was  in  the  hands  of  Winch,  the  admiDistrator,  it  was  there  simply  as 
a  trust  for  the  legal  owners  and  not  as  a  fund  subject  to  the  orders  of  the  probate 
court.  That  court,  in  administering  upon  the  estate  of  Benj.  Hall,  never  haviug 
acquired  jurisdiction  over  the  estate  of  the  widow  of  Benj.  Hall  beyond  ordering 
that  part  of  it  which  consisted  of  her  homestead  right  and  her  right  to  at  least 
one-tliird  of  the  residue  of  the  personal  estate  of  her  deceased  husband  to  set  out 
—  Rev.  Laws,  §  2108  —  erred  in  ordering  a  distribution  of  her  estate ;  and  so  much 
of  its  decree  as  relates  to  such  distribution  is  void.  And  any  right  of  action  against 
this  administrator  for  an  amount  due  to  an  heir  of  tlie  widow  of  Benj.  Hall  must 
be  pursued  in  some  other  way  than  upon  his  administration  bond. 

The  probate  court  does  not  proceed  according  to  the  course  of  the  common  law; 
but  has  a  special  and  limited  jurisdiction  given  by  statute ;  and  if  it  appear  on  the 
face  of  the  proceedings  that  it  has  proceeded  in  a  manner  prohibited,  or  not  author- 
ized by  law,  its  orders  and  decrees  are  absolutely  void,  and  may  be  treated  as  a 
nullity.  Hendrick  v.  Cleveland,  2  Vt.  329;  Smith  v.  Bioe,  11  Mass.  607;  Hunt  v. 
JBapgoodj  4  id.  117;  Sumner  v.  Parker^  7  id.  79. 

As  to  the  item  of  interest:  It  appears  that  at  the  date  of  the  decree  of  distribu- 
tion, a  part  of  the  assets  in  the  administrator's  hands  consisted  of  unmatured 
interest  notes  given  by  Jeremiah  Hall  to  the  administrator  in  payment  for  the  farm 
of  his  father,  which  he  and  other  heirs  bought  in.  The  administrator  thus 
receiving  interest  on  these  notes  should  be  charged  with  the  same  on  settlement. 

The  report  shows  that,  upon  this  basis  of  interest  and  regarding  the  decree  as 
void  only  as  to  the  homestead  money,  the  administrator  has  paid  the  plaintiff  all 
that  is  due  him  under  said  decree  except  $8.30.  But  the  defendant  claims  that 
the  decree  not  only  ordered  a  distribution  of  the  homestead  money,  bat  also  the 
-widow's  thirds  of  the  personal  estate  which  she  derived  from  her  deceased  hus- 
band, and  that  this  clearly  appears  from  the  probate  records  which  were  before 
the  referee.  If  this  is  true  ,the  decree  was  void  in  this  respect  the  same  as  in 
respect  to  the  homestead  money.  In  Johnson  v.  Johnson,  41  V t.  467,  it  was  decided 
that  the  portion  of  the  personal  estate  of  an  intestate  husband  to  be  distributad 
under  our  statute  to  the  widow,  vests  in  her  immediately  upon  his  decease ;  and 
in  case  of  the  decease  of  the  widow'before  assignment  by  tne  probate  court,  the 
same  passes  to  her  legal  representative. 

The  claim  is  that  the  plaintiff  has  been  overpaid  under  the  decree  more  than 
said  13.30,  by  reason  of  the  error  in  it  last  referred  to.  Whether  this  is  true  or 
not  does  not  fully  appear  from  the  report,  the  records  of  the  probate  court  being 
only  in  part  before  us.  We  think  the  case  shows  the  point  was  made  before  the 
referee  and  county  court ;  and  that  the  defendants  are  entitled  to  have  the  case  recom- 
mitted to  the  referees  to  report  on  this  point  Then  judgment  should  be  rendered 
in  accordance  with  the  above  views. 

Judgment  reversed  and  cause  remanded. 


WiLLABD  V.  Benton. 

October,  1884. 

Landlord  and  Tenant  —  Pkbpstual  Leasm  —  Forfbiturb —  Dm  and  of  Rrnt. 

The  failure  of  a  teaant  under  a  perpetual  lease  from  the  seleotmen  of  a  town  to  pay  rent 
aocordiug  to  the  terms  of  the  lease,  or  a  neglect  by  the  tenant  to  pay  when  the  rent  was 
called  for.  does  not  work  a  forfeiture,  no  legal  demand  having  been  made  for  the  rent  on 
the  very  aay  it  became  due  and  at  the  very  place  where  payable.* 

Trespass  quare  dausum  and  for  cutting  and  carrying  away  timber.  Plea,  not 
guilty.     Xrial  l>y  court.     Judgment  for  the  defendant. 

The  lot  in  question  is  a  gle^  lot  —  No.  63  —  in  the  town  of  Maidstone.  Both 
parties  claim  title  under  leases  from  the  selectmen  of  said  town  —  the  plaintiff 
under  a  lease  dated  September  24,  1879 ;  and  the  defendant  under  a  lease  dated 

•  4  Waifs  Act  k  Def.  216. 
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August  9,  1850.  The  lease  of  1850  was  perpetual.  The  forfeiture  clause  was  as 
follows : 

*  *  And,  if  it  shall  so  happen  that  the  said  yearly  rent  or  any  part  thereof  shall 
be  behind  or  unpaid  for  the  space  of  twenty-eight  days  next  after  the  day  or  time 
on  which  the  same  should  or  ought  to  be  paid  as  aforesaid,  on  being  lawfully 
demanded,  then  and  therefor  it  shall  and  may  be  lawful  for  the  selectmen  of 
Maidstone  aforesaid,  into  the  said  demised  premises  to  enter,  aud  to  have  and 
repossess,  hold,  and  enjoy  the  same  as  in  their  fi|^t  form,  estate,  title,  and  degree, 
and  the  said  March  Norris,  his  executors,  administrators,  heirs  and  assigns  throw 
out,  and  from  them  expel  and  put  out,  any  thing  herein  anywise  to  the  contrary 
notwithstanding. " 

The  defendant  Benton  took  possession  under  a  mortgage  which  he  had  on  the 
premises,  in  November,  1877.  The  defendant  Goodwin,  as  the  agent  of  said 
Benton,  in  the  winter  of  1879-80,  cut  and  removed  from  the  lot  $75  worth  of 
timber.  The  rent  had  been  paid  to  1877.  It  appeared  that  the  plaintiff  paid  the 
back  rent  when  he  received  his  lease,  and  that  said  Benton,  December  27,  1879, 
sent  the  money  by  an  a^ent,  to  the  town  treasurer  to  pay  the  rent,  and  the  treas- 
urer, after  stating  that  it  had  been  paid,  received  it  under  an  agreement  that  it 
should  not  affect  any  litigation.     The  exceptions  stated,  in  part: 

•*In  May,  1878,  S.  W.  Allen,  the  first  selectman  for  Maidstone,  met  defendant 
Baker  on  the  street  of  Lancaster,  in  front  of  the  CQurt  house.  Allen  handed  him 
a  slip  of  paper,  and  said  he  had  a  bill  against  him.  Benton  read  the  heading 
aloud,  *  Benton  &  Brown,'  and  said  he  didn*t  know  any  thing  about  Benton  & 
Brown.  Allen  said  it  was  for  taxes,  or  rent  taxes,  on  lands  formerly  belonging 
to  Brown.  Benton  said  he  had  a  mortgage  on  some  lands  that  once  belonged  to 
Brown,  but  he  could  not  tell  whether  it  was  these  lands  or  not,  without  going  to 
his  office  and  examining  his  papers.  Allen  said  they  must  be  paid,  or  they  should 
sell  the  land.  Benton  replied,  *  sell  the  land,  then,  if  you  want  to.'  Benton 
understood  it  was  a  call  for  taxes.  He  was  in  his  wagon  in  the  street,  and  did 
not  give  much  attention  to  the  matter." 

The  lot  had  never  been  used  except  for  a  timber  lot. 

Geo,  i\r.  Bale  and  Bates  dh  May,  for  plaintiff.    Polandy  for  defendants. 

Rbdfield,  J.  In  1850  the  selectmen  of  Maidstone  gave  a  perpetual  lease  of 
lot  No.  63  to  March  Norris.  The  title  of  Norris  came  down  to  Benton,  and  he  is 
in  possession.  The  lease  stipulated  for  rent  $2  per  year,  payable  on  the  first  of 
March,  and  if  unpaid  for  twenty -eight  days,  on  being  lawfuUy  demctnded,  the  town 
might  re-enter.  The  rent  was  not  demanded  at  the  time  it  became  due,  nor  on 
the  land.  But  Allen,  one  of  the  selectmen,  had  several  conversations  with  Benton 
at  Lancaster,  N.  H.,  in  which  the  rent  on  this  lot  of  land  was  called  for;  and 
Benton  not  paying  the  rent,  the  selectmen  treated  the  lease  of  1850  as  forfeited, 
and  leased  the  land  to  the  plaintiff.  Did  all  this  work  a  forfeiture  of  the  free- 
hold estate  of  Benton,  and  give  a  legal  title  to  the  plaintiff  ? 

It  is  well  settled  at  common  law  ^'to  entitle  a  landlord  to  re-entry  for  breach  of 
covenant  to  pay  rent,  he  must  make  demand  of  the  actual  rent  due,  on  the  very 
day  it  becomes  due,  at  a  convenient  time  before  sunset,  at  the  very  place  where 
payable,  or  at  the  most  notorious  plate  on  the  premises  demised."  3  Kent  Com. 
(11th  ed.)  611 ;  Taylor  L.  &  T.,  §§  493,  494 ;  Van  Rensselaer  v.  Jewett.  2  N.  Y.  141 ; 
8.  C.  51  Am.  Dec.  275 ;  Maidstone  v.  Stevens,  7  Vt.  487.  The  provisions  in  leases 
in  regard  to  rent  are  regarded  as  additional  securities  to  the  landlord  for  the  pay- 
ment of  his  rent ;  when  strictly  followed  so  as  to  work  a  forfeiture,  they  were 
always  relieved  against  by  courts  of  equity.  2  Story  Eq.,  §§  1315  to  1325.  But  it 
has  lonff  been  well  settled  both  in  England  and  in  this  country,  that  where  the 
landlord  brings  ejectment,  or  writ  of  entry  for  non-payment  of  rent,  a  court  of  law, 
without  the  aid  of  any  statute,  will  allow  the  tenant  to  bring  his  rent  into  court, 
and  thus  relieve  himself  from  forfeiture.  That  right  in  this  State  is  secured  by 
statute.  Rev.  Laws,  §  1259.  In  this  case,  after  the  rent  had  fallen  due,  and  after 
some  street  talk,  and  perhaps  wrangle,  between  one  of  the  selectmen  and  the 
defendant  Benton,  the  selectmen  undertake  to  divest  Benton  of  a  freehold  estate, 
and  cut  off  all  remedy  either  at  law  or  equity,  by  conveying  the  title  to  the  plaintiff. 
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This,  we  think,  cannot  be  lawfully  done.     The  law  does  not  favor  forfeitures ;  nor 
would  declare  one  by  implication,  but  would  require  strict  proof.     We  think  Ben- 
ton has  not  been  divested  of  his  freehold  estate ;   consequently,  the  town  failed 
to  convey  title  to  the  plaintiff. 
Judgment  affirmed. 


GiiBFIBLD  V,  FOSKBTT. 
October,  1884. 
Insolvsnt  Law  —  Assionsb — Susbtibs  —  Contbibotion. 

A.  and  B.  gave  their  note  to  the  bank  for  $1,000,  and  each  received  one-half  of  the 
money.  Soon  after,  B.  was  adjudged  an  insolvent,  and  the  bank  procured  the  whole  note 
to  be  allowed  iLs^ainst  his  estate,  which  paid  a  dividend  of  forty-two  per  cent.  After  the 
allowance  the  bank  sold  its  interest  in  the  note  and  claim  to  A.'8  agent,  who  purchased 
for  A.  The  assignee  paid  the  forty-two  per  cent  on  the  entire  note  to  A.,  and  now  seeks 
to  recover  back  one-half  of  it.  Beldf  that  A.  was  surety,  that  the  estate  had  not  yet  paid 
what  belonged  to  it  to  pay,  and  that  the  action  oould  not  be  sustained. 

Aasumpsit.  Plea,  general  isdue.  Trial  by  court.  Judgment  for  the  plaintiff. 
The  opinion  states  the  facts. 

K  F,  Waleotty  for  defendant.     E.  L.  Waterman^  for  plaintiff. 

Vbazet,  J.  Livermore  and  Foskett  borrowed  $1,000  of  the  savings  bank, 
ffiving  their  joint  and  several  note  therefor,  and  divided  the  money  equally 
between  them.  Before  any  part  of  the  note  was  paid  Livermore  was  adjudged 
insolvent,  and  the  bank  proved  the  whole  note,  including  interest,  against  his 
estate,  and  a  dividend  of  forty-two  cents  on  a  dollar  of  the  whole  has  been  paid 
to  Foskett,  amounting  to  $4^.06.  Livermore^s  assignee  in  insolvency  now  seeks 
to  recover  of  Foskett  one- half  of  this  sum  as  money  paid  on  his  debt,  or  for  his 
benefit.  / 

The  claim  is  that,  although  as  between  Livermore  and  the  bank  the  whole  note 
was  a  debt  against  Livermore,  yet,  as  between  Livermore  and  Foskett  one-half 
only  was  Livermore's  debt,  therefore,  his  estate  may  recover  of  Foskett  the 
money  which  it  has  paid  in  dividends  on  the  half  of  the  debt  that  belonged  to 
Foskett  to  pay  as  between  Livermore  and  Foskett.  No  provision  of  the  Insolv- 
ency Act  affords  any  solution  of  the  question ;  nor  do  the  authorities  cited  shed 
much  light  upon  it. 

If  the  estate  had  paid  in  dividends  on  the  whole  note  more  than  one-half  of  it, 
clearly,  the  assignee  could  recover  as  contribution  the  excess  above  the  half  Liv- 
ermore was  bound  to  pay.  Aldrich  v.  Aldrichy  56  Vt.  324 ;  Morgcm  v.  Smithy  70 
N.  Y.  637 ;  6  M.  &  W.  153.  This  excess  would  have  been  a  payment  on  FosketVs 
half  of  the  debt  as  between  him  and  Livermore.  But  the  estate  has  not  yet  paid 
the  half  which  belonged  to  Livermore  to  pay.  It  owed  the  whole  note  to  the 
bank,  which  gave  the  bank  the  right  to  prove,  and  to  receive  dividends  on,  the 
whole.  Until  the  estate  pays  more  in  dividends  on  the  whole  debt  due  from  it 
to  the  bank  than  belonged  to  it  to  pay  as  between  the  estate  and  Foskett,  we 
think  it  cannot  be  said  that  the  estate  has  paid  any  thing  in  Foskett ^s  behalf. 
There  was  but  one  note  or  debt  due  to  the  bank,  not  two  separate  notes  or  debts. 
Foskett  was  surety,  not  a  creditor  of  the  estate.  This  case  does  not  involve  an 
adjustment  between  creditors. 

It  is  claimed  that  as  only  half  the  note  could  have  been  allowed  by  the  court 
of  insolvency,  if  Foskett  had  paid  his  half  before  it  was  allowed,  he  should  have 
no  greater  advantage  by  not  paying  his  half  until  after  the  note  was  proved.  We 
think  the  fact  that  Foskett  might  have  lost  by  pursuing  a  different  course  is  not 
the  test  of  his  right  under  existing  circumstances.  The  advantage  gained  by  not 
paying  his  half  of  the  note  sooner  is  not  undue  or  unlawful. 

By  the  assignment  of  the  note  and  proved  claim  by  the  bank  to  Wolcott  as 
Foskett's  agent  after  the  allowance  ana  before  the  dividend  was  paid,  Foskett 
neither  gained  nor  lost  any  thing.  The  allowance  of  the  claim  by  the  court  of 
insolvency  fixed  the  amount  upon  which  a  dividend  was  to  be  paid,  and  the 
assignment  carried  the  right  to  that  dividend. 

Judgment  reversed,  and  judgment  for  the  defendanj;  for  his  costs. 

Taft,  J.,  dissented. 
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Hastib  V,  Ebllet. 

October,  1884. 

TsusTBs  Pboobss  —  Procbbds  of  Ezbmpt  Pbopbrtt  —  LirB  Akvuitt. 

Where  one  sells  property,  a  part  of  which  is  exempt  and  a  part  non-exempt,  an  amount 
of  the  debt  equal  to  the  value  of  the  exempt  part  cannot  be  attached  by  trustee  process. 

If  in  such  case  there  was  no  fraud,  ana  it  was  the  understanding  between  the  parties 
that  a  debt  due  from  the  vendor  to  the  vendee  should  be  paid  out  of  the  non-exempt,  it 
will  be  so  applied,  and  only  the  balance  held. 

Nor  can  the  avails  of  exempt  property  be  reached  by  trustee  process,  although  the  debt 
assumed  the  form  of  a  life  annrnty,  ana  the  defendant  had  left  the  State  to  reside  in  New 
Hampshire. 

HOMBSTBAD  —  PbBSUMPTION. 

The  defendant  owned  two  lots  of  land,  one  containing  an  acre  and  a  half  with  a  bouse 
on  it  kept  for  his  home,  worth  $450,  and  the  other  lot,  forty  rods  distant,  kept  and  occu- 
pied as  a  part  of  the  homestead,  worth  $650,  and  sold  both.  Held,  that  $500  were  exempt, 
as  the  homestead  included  not  only  the  house  and  lot  on  which  it  stood,  but  $50  in  value 
in  the  other  lot.  It  will  not  be  presumed  that  defendant  had  exempt  property  of  the 
same  kind  in  New  Hampshire. 

Trustee  process.  Heard  by  the  court  on  the  report  of  a  commissioner.  Judg- 
ment that  the  trustee  be  held  for  $24.05,  less  his  taxable  cost. 

The  deed  by  which  the  land  was  conveyed  to  the  trustee  contained  this  condi- 
tion: "That  if  the  said  Alex.  Roy  shall  pay  to  the  said  Sidney  Kelley  the  sum  of 
$100  each  year  during  the  remainder  of  the  said  Sidney  Kelley ^s  life,  then  this 
deed  to  be  of  full  force,  otherwise  null  and  void.'' 

The  fifty-acre  lot  consisted  of  **  mowing,  pasturage  and  woodland."  The  com- 
missioner found  that  the  defendant  carried  the  land  on  himself;  that  he  took  and 
used  all  the  products  aud  sot  his  wood  there ;  and  that  immediately  after  the  con- 
veyance in  1882  to  the  de^ndant,  the  trustee  and  his  wife  moved  to  New  Hamp- 
shire, where  they  have  since  resided.  The  other  facts  are  sufficiently  stated  m 
the  opinion. 

Leslie  d  Lavrd,  for  plaintiff.     BaUe  db  May^  for  trustee. 

Veazbt,  J.  It  is  here  sought  to  hold  the  trustee  for  the  value  of  property  sold 
and  conveyed  by  the  defendant  to  the  trustee.  The  property  was  real  and  per- 
sonal, and  amounted  in  value  to  $1,880.50.  The  amount  of  exempt  property 
included  in  the  sale  was  $640.50;  the  amount  of  non- exempt  property  was 
$690.  In  part  payment  of  this  property  the  trustee  relinquished  a  debt  of 
$665.95,  which  the  defendant  then  owed  the  trustee.  Adding  this  to  the  exempt 
property,  and  the  difference  between  this  sum  and  the  whole  value  of  the  prop- 
erty conveyed  is  $24.05.  The  county  court  adjudged  the  trustee  chargeable  for 
this  sum  less  his  costs,  to  which  the  plaintiff  and  trustee  excepted,  but  the  trustee 
waived  his  exceptions.  The  plainticTs  debt  existed  against  the  defendant  when 
this  transaction  took  place;  but  the  trustee  did  not  know  of  it,  and  there  was  no 
fraud  in  fact  between  the  parties.  The  sale  and  conveyance  by  the  defendant  to 
the  trustee  included  all  the  property  the  defendant  had;  and  the  consideration, 
in  addition  to  the  discharge  of  the  debt  to  the  trustee,  was  to  be  an  annuity  to- 
the  defendant  of  $100  per  year  while  he  lived. 

The  defendant  could  not  make  such  a  provision  for  himself  by  a  transfer  of  all 
his  property  that  would  avail  against  the  plaintiff's  claim  then  existing,  if  this 
provision  was  the  only  consideration.  The  trustee  having  sold  the  non-exempt 
real  estate  for  $600,  has  a  fund  that  would  be  trusteeable  unless  the  defendant  has 
been  paid  for  that  part.  Under  the  provisions  of  our  statute,  §  1076  of  the 
Revised  Laws  —  the  trustee  is  not  chargeable  for  the  exempt  portion  of  the  prop- 
erty conveyed  to  him.  Neither  is  he  chargeable  for  the  proceeds  of  the  non-ex- 
empt part  sold  by  him  unless  the  finding  of  the  commissioner  is  such  as  to  com- 
pel the  court  to  apply  the  debt  due  from  the  defendant  to  the  trustee,  and  which 
the  latter  relinquished,  proportionately  between  the  parts  exempt  and  non-exempt, 
as  was  done  with  a  payment  in  White  v.  Capron,  52  Vt.  634,  in  which  the 
commissioner  found  the  payment  was  general.  We  think  this  report  does  not 
compel  such  application.  After  a  full  statement  of  the  facts  the  commissioner 
says :  "  If  the  defendant  Kelley  has  the  right  to  purchase  an  annuity  with  his  home* 
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stead  and  the  exempt  personal  property,  and  has  also  the  right  to  prefer  Mr.  Roy 
as  a  creditor,  I  find  that  there  was  property  subject  to  attachment  by  plaintiff  in 
trustee's  hands  to  the  amount  of  $24.05."  We  understand  this  to  be  intended  as 
a  finding  that  the  parties  understood  that  the  transfer  of  the  non-exempt  property 
was  to  be,  so  far  as  necessary,  a  payment  of  the  debt  due  from  Kelley  to  Roy, 
and  the  exempt  property  was  to  be  for  the  purchase  of  the  annuity.  The  trans- 
fer having  been  made  with  this  understanding,  Roy  is  not  chargeable  as  trustee 
except  for  said  balance  of  $24.05.     White  v.  uapnm,  supra. 

We  do  not  think  the  fact  that  Eelley  went  to  New  Hampshire  to  live  after  this 
transaction  should  vary  the  rule  applicable  to  the  case ;  or  that  we  should  pre- 
sume on  that  account  that  he  had  other  exempt  property  in  New  Hampshire  of 
the  same  kind  as  that  conveyed  by  him  to  Roy.  The  report  leaves  but  little 
ground  for  such  inference  or  presumption,  if,  indeed,  ever  proper.  The  real 
estate  conveyed  by  Kelley  to  Roy  consisted  of  two  pieces,  being  all  he  had,  one 
containing  one  and  one-half  acres  and  having  the  house  thereon  occupied  by 
Kelley  as  his  home,  and  of  the  value  of  $450;  and  the  other  containing  fifty 
acres,  worth  $650,  and  being  from  thirty  to  forty  rods  distant  from  Uie  first-men- 
tioned piece.  The  plaintiff  claims  that  the  fifty-acre  piece  was  no  part  of  the 
homestead  exempt  from  attachment  and  execution,  because  not  adjoining  the 
acre-and-a-half  piece  where  the  buildings  stood.  It  was  to  all  intents  kept  and 
occupied  as  a  part  of  the  homestead.  It  was  land  *'used  in  connection  "  with 
the  **  dwelling-house  **  and  '*  out-buildings.''  We  think  that  under  the  Homestead 
Act,  as  it  now  is  and  has  been  since  the  compilation  of  1868,  the  exemption,  to 
the  extent  of  $500,  may  apply  in  part  to  a  separate  parcel  from  the  lot  where 
the  house  stands,  when  such  parcel  is  kept  by  the  housekeeper  or  head  of  the 
famUy  as  a  part  of  the  homstead,  and  is  used  in  connection  therewith,  and  where 
the  lot  on  which  the  buildings  stand  is,  including  the  building,  of  less  value  than 
$500.     West  Riwr  Bank  v.  Gale,  42  Vt.  27. 

The  exemption  of  the  homestead,  therefore,  included  not  only  the  one  and  one- 
half-acre  piece  where  the  buildings  stood,  but  $50  in  value  in  the  other  piece. 
These  views  render  it  unnecessary  to  notice  the  other  points  aigued. 

Judgment  aflh'med. 


Babbbtt  «.  Pbbntibs. 

October,  1884. 

RaooBDiNO  Act — Ikdkx. 

An  index  is  not  necessary  to  the  validity  of  the  record  of  a  mortgage.    A  inortg|age  was 
recorded,  bat  no  index  was  made ;  a  sabsequent  mortgage  was  execnted,  and  assigned  to 
the  defendant,  who  purchased  without  notice.    Held,  that  the  first  mortgage  was  superior 
to  the  second  and  could  be  foreclosed.* 
Statutb  of  Limitations  —  Lapss  or  Tins  —  Prssuiiption  of  Patmbnt. 

Payment  by  the  mortgagor  after  he  had  sold  and  quit  possession,  rebuts  the  presump- 
tion of  payment  arising  from  lapse  of  time,  not  only  as  to  him,  but  Aw  grcmieea  affected 
with  constructive  notice  of  the  mortgage. 

Foreclosure  of  mortgage.  Heard  on  bill,  answer,  and  a  master*8  report. 
Decree  of  foreclosure. 

The  master  reported  that  Austin  G.  Prentiss,  on  the  2d  day  of  April,  1860, 
executed  the  mortgage  in  question  to  secure  three  $200  notes,  the  last  of  which 
was  payable  April  1, 1864;  that  on  said  April  2,  1860,  the  orator^s  intestate  became 
the  owner  of  the  mortgage ;  that  said  Holden  held  the  mortgage  and  notes  during 

*  See  45  Am.  Rep.  189 ;  29  Alb.  L.  J.  65. 

The  statutes  of  New  York  do  not  make  the  index  of  conveyances  an  essential  part  of  the 
reoord  for  the  purposes  of  notice ;  and  a  mortgage  which  has  been  duly  recorded,  though  not 
entered  in  the  index,  is  constructive  notice,  even  as  against  a  bona  fide  purchaser  or  mortgagee 
who  took  his  conveyance  on  the  faith  of  finding  no  incumbrance  entered  in  the  index.  Mut, 
X.  Ins.  Co.  V.  Dake,  1  Abb.  N.  C.  881. 

A  defect  in  the  record  of  an  assignment  of  a  leasehold  interest,  or  a  failure  to  properlv  index 
It,  will  not  prejudice  the  rights  of  the  assignee  under  the  recording  acts.  Bedford  v.  Tupper, 
80  Hun,  174. 
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his  life,  and  that  he  died  in  1879,  when  they  came  into  the  possession  of  the  orator 
as  administrator;  that  the  interest  was  paid  by  said  Prentiss  on  the  notes  np  to 
April  1,  1870,  and  nothing  since;  that  on  the  22d  day  of  April,  1866,  said  Prentiss 
conveyed  said  premises  to  A.  J.  Tabbs,  and  that  said  Tubbs,  being  ignorant  of 
said  mortgage,  executed  a  mortgage  back  to  Prentiss  to  secure  certain  notes,  given 
for  the  purchase-money,  which  mortgage  and  notes  are  now  owned  by  the  defend- 
ant Eel  ton ;  and  that  on  the  25th  day  of  March,  1871,  said  Tubbs  coiveyed  a 
portion  of  said  premises  to  Hiram  Hathaway. 

The  master  found : 

*'  It  was  conceded  on  trial,  and  I  find,  that  the  defendant  Kelton  took  said 
notes  and  mortgages  without  notice  in  fact  of  the  prior  mortgage  of  the  orator's 
intestate,  and  that,  at  the  time  he  took  them,  the  said  mortga^  of  your  orator^s 
intestate  was  recorded  but  not  indexed  in  the  land  records  of  said  town.  And  it  is 
also  conceded,  and  I  find,  that  when  the  said  Hiram  Hathaway  took  his  warranty 
deed,  and  prior  to  his  taking  the  same  of  the  said  Tubbs,  but  during  the  negotia- 
tion thereK>r,  the  said  Hathaway  made  diligent  search  of  the  records  by  their 
indexes,  but  found  no  trace  of  the  mortgage  now  sought  to  be  foreclosed;  and 
that  there  was  no  index  of  said  mortgage  in  the  land  records  of  said  Moretown. 
But  I  find  that  the  said  Johnson  and  Holden  left  said  mortgage  deed  for  record 
on  the  date  of  its  execution  and  delivery  with  the  town  clark  of  Moretown,  at  the 
town  clerk's  office  in  said  town."    ... 

''The  mortgage  ...  is  recorded  in  book  10,  page  616,  of  the  land  records 
of  said  Moretown.  The  certificate  of  the  town  clerk  shows  that  it  was  received 
for  record  April  2,  1860,  at  six  p.  m.,  and  in  this  corresponds  with  the  filing  on  the 
deed  itself.  It  is,  in  fact,  the  last  deed  recorded  in  book  10,  and  it  is  on  the  last 
page  which  is  numbered  of  the  book.  The  deed  recorded  on  page  615  of  the 
same  book  is  certified  by  the  town  clerk  to  have  been  received  for  record  April 
80,  1860,  at  nine  o'clock,  p.  m.  The  deed  on  page  614  of  the  same  is  certified  bj 
the  town  clerk  to  have  been  received  for  recoid  August  15,  I860."  .  .  .  ''That 
as  late  as  1876  the  records  of  Moretown  did  not  show  by  their  index  this  mort- 
gage deed;"  that  the  town  clerk  "denied  to  A.  J.  Tubbs  that  such  mortgage 
existed,  and  that  it  was  at  last  discovered  in  the  fall  of  1876  by  the  said  Tubbs, 
after  careful  searchinfi^,  leaf  by  leaf,  of  books  10  and  11,  and  that  the  sud  mort- 
gage is  now  indexed. " 

T.  J,  Decmtt,  for  defendants.     W.  P.  DiUingham^  for  orator. 

Taft,  J.     There  are  two  questions  made  in  this  case. 

I.  Was  the  deed  in  question  duly  recorded  ?  It  was  spread  upon  the  records, 
but  not  indexed.  Does  the  fact  that  it  was  not  indexed  render  the  record  invalid? 
We  think  not.  This  was  so  decided  in  GurtU  v.  Lyman,  24  Vt.  388;  and  the  rule 
there  laid  down  is  not  affected  by  the  statute,  passed  since  that  decision,  requir- 
ing a  general  index  to  be  kept  by  the  town  cleric 

The  recording  of  two  deeds  of  a  later  date  on  the  preceding  pages  was  not 
such  an  irregularity  as  to  render  the  record  null.  Such  instances  undoubtedly 
often  occur;  a  recorder  may  turn  over  two  leaves  at  once  and  have  a  deed  recorded 
before  he  discovers  the  error,  and  then  fills  the  intervening  pages  with  deeds  of  a 
later  date,  or  he  may  have  several  unrecorded  deeds,  and  a  deed  of  the  latest  date 
being  called  for,  he  records  that  one  first  and  the  deed  of  the  earliest  date  after- 
ward. Had  the  deed  in  question  been  recorded  on  page  614  instead  of  616,  there 
is  no  probability  that  such  fact  would  have  aided  in  its  discovery.  The  deed  ¥ras 
duly  recorded. 

II.  Was  the  claim  barred  by  lapse  of  time  t  The  payment  was  made  by  Prentiss, 
the  maker  of  the  mortgage  and  notes,  after  he  had  sold  and  quit  possession  of  the 
premises.  He  was  liable  upon  the  notes  as  maker ;  and  a  payment  made  by  him, 
we  hold,  would  rebut  the  prcsumption  that  the  mortgage  debt  had  been  paid,  not 
onl^  as  to  him,  but  as  to  all  who  were  grantees  under  him,  they  having  taken 
their  interest  with  constructive  notice  of  the  mortgage.  Hughes  v.  EdtDords,  9 
Wheat.  489. 

Decree  affirmed  and  cause  remanded. 
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LiTTLB  9.   DWINBLL. 
October,  1884. 

llilRRIAQB  — ANTB-NOPTIAL  AgRBBMBNT  — PbOTISIOKS  IK  ItlMV  OF    DoWBR  —  HOMBSTBAD. 

When  the  heirs  of  a  deceased  husband's  estate  refuse  to  pay  an  annuity,  to  a  widow, 
after  it  had  been  paid  for  seyeral  years,  which  annuity  had  been  provided  br  an  ante-nuptial 
affreement,  and  intended  to  be  in  lieu  of  the  provisions  of  law,  she  is  entitled  to  take  under 
4he  statute,  a  homestead  and  dower,  the  same  as  though  no  ante-nuptial  agreement  existed, 
the  court  never  having  decreed  a  dbtribution  of  the  estate.    And  in  such  case,  when  the 

'    '  '  *     '  "  '      *  '     '  "  i  property  over  to  the 

,  not  only  against  the 
The  homestead  and 
dower  should  belset  out  of  that  portion  which  was  not  sold  by  the  administrators. 
AmruiTT  —  OoNTiNOBMT  Claim. 

The  annuity  was  not  strictly  a  contingent  claim.    Its  payment  was  a  condition  prece- 
dent to  the  nght  of  the  heirs  to  take  the  estate.    Sections  2204-2206,  Rev.  Laws,  are  not 
applicable.    Tne  oratrix  is  not  a  common  creditor;  she  stands  upon  the  rights  of  a  widow 
to  share  in  the  distribution  of  the  estate. 
VonoB  —  Kkowlbdgb  or  Attornbt. 

The  records  of  the  town  showing  that  the  title  to  the  realty  was  in  the  oratrix' s  hnsband, 
the  probate  records  showing  that  the  estate  had  not  been  aistributed  by  decree  of  court, 
and  that  the  oratrix  was  entitled  to  an  annuity,  the  knowledge  of  the  mortfagee's  attomev, 
who  took  the  mortgage,  of  the  condition  of  the  property,  constitute  a  sumcient  notice  to 
the  grantees. 
Costs. 

The  oratrix  is  entitled  to  costs  against  all  the  defendants,  except  the  administrator, 
although  the  decree  below  in  her  favor  was  modified  to  some  extent 

Bill  in  chancery.  Decreed  that  the  annuity  provided  for  the  oratrix  in  and  by 
the  ante-nuptial  contract  is  a  valid  and  subsisting  claim  against  the  estate  of 
Walter  Little,  upon  which  dhe  is  entitled  to  be  paid  the  sum  falling  due  thereon, 
July  27,  1875,  and  all  sums  falliug  and  to  fall  due  thereon  thereafter;  that  the 
defendant  Sibley,  and  those  through  whom  he  claimed  to  hold  the  property 
mortgaged  by  the  heirs  of  said  Walter  Little,  took  with  notice  of  the  claim  of  the 
oratnx,  and  her  right  to  be  paid  from  the  assets  of  that  estate ;  that  said  property 
being  all  of  the  UDadministered  and  undistributed  assets  of  said  estate  stands 
charged  as  with  a  lien  for  the  payment  of  said  sums  due  and  to  fall  due  upon  said 
annuity  —  such  payment  to  be  enforced  against  said  property  by  foreclosure.  The 
bill  was  dated  August  1,  .1880. 

J.  A.  Wing,  Geo,,  TT.  Wing,  and  B,  C,  Shurtleff,  for  defendants.  PUHn  d  Huse, 
for  oratrix.  \ 

Ross,  J.  This  is  a  bill  in  chancery  by  the  widow  of  Walter  Little,  deceased, 
against  his  administrator,  heirs,  and  a  purchaser  from  the  heirs,  of  most  of  the 
real  estate  of  which  the  intestate  died  seized,  to  enforce  the  payment  of  an  annuity 
agreed  upon  in  an  ante-nuptial  contract  between  the  oratrix  and  intestate ;  or  to 
have  ascertained  and  set  out  to  her  from  the  estate  the  homestead,  dower,  and 
other  provisions  made  by  law  for  the  widow  when  no  ante-nuptial  contract 
exists.  The  essential  facts  pertinent  to  the  case,  admitted  by  the  pleadings  or 
proven  by  the  testimony,  are  as  follows:  September  30,  1857,  the  intestate,  oratrix, 
and  a  trustee  in  hef  behalf,  in  contemplation  of  a  marriage,  which  was  soon 
thereafter  solemnized,  between  the  intestate  and  oratrix,  entered  into  an  ante- 
nuptial contract,  by  which,  among  other  things,  the  oratrix  covenanted  and  a^eed, 
that  in  case  she  should  survive  the  intestate,  she  would  not  claim,  as  his  widow, 
any  portion  of  the  estate  which  he  might  leave,  "except  an  allowance,  or  annuity, 
of  f200  per  year,  during  the  time  of  her  natural  life,''  not  including  what 
he  might  leave  her  in  his  will.  Walter  Little  deceased  July*  27,  1859,  leav- 
ing a  lar^e  estate;  and  administrators,  appraisers,  and  commissioners  were 
duly  appointed  on  his  estate.  The  real  estate  was  appraised  at  $20, 000,  and  the 
personal  estate  at  over  $21,000.  The  debts  allowed  against  the  estate  were  most 
$13,000.  The  real  estate  consisted  of  a  woolen  factory,  dwelling-houses,  store, 
etc.  There  was  quite  a  lar^e  amount  of  manufactured  goods,  and  considerable 
stock  unmanufactured  and  in  the  process  of  manufacture,  belonging  to  the  estate. 
This  was  manufactured  and  disposed  of  at  a  profit  to  the  estate.     There  were 
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three  heirs  to  the  estate,  two  of  whom  were  then  of  age,  and  one  a  minor.  The 
heirs,  who  were  of  age,  continued  the  manufacturing^  and  the  factory  with  it* 
belongings  went  immediately  into  their  possession.  There  is  no  evidence  that 
the  original  administrators  took  possession  of  any  of  the  real  estate,  except  the 
store.  They  delivered  considerable  personal  property  and  paid  large  sums  to  the 
heirs ;  and  procured  an  extension  of  the  time  allowed  for  the  settlement  of  the 
estate  until  1862,  when  notice  was  given  that  they  would  settle  their  administra- 
tion account.  The  account  was  not  then  settled,  and  the  matters  of  the  estate 
ran  along  until  both  administrators  deceased.  The  heirs  remained  in  the  posses- 
sion of  the  real  estate.  The  administratoi-s  paid  the  widow  the  annuity  due  under 
the  ante-nuptial  contract,  while  they  were  in  the  active  administration  of  the 
estate ;  and  heirs  did  also  for  several  succeeding  years.  There  was  no  other  allow- 
ance asked  for^  or  made  to  the  widow  from  the  estate,  except  the  probate  court 
assigned  certain  household  furniture  to  her,  and  allowed  lier  a  small  sum  for  sup- 
port before  the  first  installment  of  the  annuity  became  payable.  In  1869,  an 
administrator  de  bonis  non  of  the  estate  was  appointed.  His  appointment,  if  not 
asked  for  by,  was  evidently  agreeable  to,  the  heirs,  as  two  of  them  were  the 
sureties  upon  his  administration  bond.  He  took  possession  of  the  real  estate 
belonging  to  the  estate,  rented  the  factory,  and  other  portions  of  it,  obtained 
license  from  the  probate  court,  and  sold  over  $4,000  worth  of  it;  settled  the 
account  of  the  original  administrators,  in  which  it  was  found  the  estate  was 
indebted  to  them  $4,000;  got  into  litigation  with  the  heirs,  which  was  finally 
compromised,  and  bis  account  was  finally  settled  in  the  probate  court,  by  which 
the  estate  was  indebted  to  him  $965.29.  At  the  time  of  the  settlement  of  his 
account,  the  heirs  applied  to  have  the  estate  distributed. 

During  his  administration  the  annuity  to  the  widow  was  not  paid  when  due, 
and  she  was  pressing  the  administrator  for  payment,  which  he  finally  made. 
During  the  whole  process  of  the  administration  thus  far,  her  right  to  the  annuity 
was  recognized  by  the  heirs  and  administrators.  The  ante-nuptial  contract,  she 
had  presented  in  the  probate  court,  whenever  there  was  any  move  looking  toward 
a  final  settlement  and  distribution  of  the  estate.  She  appeared  by  counsel  at  the 
time  of  the  settlement  of  the  account  of  the  administrator  de  bonis  rum  April  22, 
1872,  and  opposed  a  distribution  of  the  estate  unless  her  annuity  was  provided 
for.  Walter  Little,  one  of  the  heirs,  appealed  from  the  allowance  of  the  account 
and  from  the  denial  of  a  distribution  of  the  estate.  The  appeal  was  duly  entered 
in  the  county  court.  February  19,  1873,  the  appeal  was  compromised  by  the 
administrator  surrendering  to  the  heirs  all  the  real  and  personal  property  belong- 
ing to  the  estate,  and  by  Hazen  A.  Little  giving  him  a  bond,  with  sureties,  for 
the  payment  of  $341.88,  as  the  balance  for  which  he  was  to  have  judgment  on  his 
account,  for  the  payment  of  the  annuity  of  $200  per  year  to  the  wiaow,  and  for 
the  payment  and  saving  him  harmless  from  any  other  liabilities  which  he  might 
be  under  for  the  estate.  In  the  judgment,  in  the  appeal  suit,  no  judgment  was 
asked  or  made  in  regard  to  the  denial  by  tlie  probate  court  of  the  petition  of  the 
heirs  to  distribute  the  estate  to  them.  At  this  time,  the  annuity,  so  far  as  it  had 
become  due,  had  been  paid.  July  3,  1873,  the  widow  caused  the  ante-nuptial 
contract  to  be  presented  to  the  probate  court,  and  took  vritnesses  there  to  prove 
the  due  execution  of  the  contract.  She  left  the  contract  with  the  probate  court. 
The  jud^e  placed  it  in  an  envelope,  and  indorsed  on  the  back  of  the  envelope^ 
'^  Filed  in  the  probate  court  July  3,  1873,  to  be  allowed  as  a  contingent  claim 
against  the  estate  of  Walter  Little.     Attest,  N.  A.  Chase,  Register." 

On  a  separate  paper,  in  the  envelope,  was  written  by  the  probate  court:  "July 
3,  1873.  Contingent  claim  presented  against  estate  of  Walter  Little,  being  a  con- 
tract before  mari^age,  dated  September  30,  1867. 

*  *  Ella  A.  Bliss,  now  Hutchinson,  being  sworn,  testifies  that  she  was  present 
and  saw  W.  Little,  Daphne  D.  Bliss  and  Alpheus  8.  Bliss  sign  a  certain  contract, 
and  she  signed  the  same,  with  Harriett  N.  Bliss  as  witness. 

"  Alpheus  S.  Bliss,  the  trustee,  being  sworn,  testifies  to  the  execution  of  the 
paper  with  the  other  parties,  and  that  the  contract  is  now  in  force ;  that  all  the 
annuities  had  been  paid  to  July  27,  1872." 

The  envelope  thus  filed,  inclosing  the  contract,  and  the  paper  written  upon,  as 
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above,  was  placed  in  the  safe  used  by  the  probate  court,  and  there  found  after 
the  commencement  of  this  suit  in  August,  1880.  In  the  mean  time  the  then  jud^e 
and  register  of  probate  had  both  deceased.  There  was  no  other  mention  of  this 
contract  of  annuity  shown  to  exist  in  the  records  of  the  probate  court.  At  the 
time  it  was  thus  filed  and  placed  in  the  safe  of  the  probate  court  nothing  was 
due  upon  the  contract,  and  nothing  would  be  due  thereon  until  the  27th  of  the 
same  July. 

The  sum  then  falling  due,  and  the  installment  which  fell  due  July  27,  1874, 
were  duly  paid  by  the  heirs,  since  which  time  nothing  has  been  paid  on  the  con- 
tract. Thus  the  records  of  the  probate  court  showed  a  widow  surviving,  nothing 
that  the  law  requires  to  be  set  out  to  the  widow  set  out  to  her,  a  recognition  oi 
the  annuity  by  several  payments  thereon  by  the  administrators,  the  lodging  of  it 
with  filing  and  proof  of  it,  as  before  stated,  in  the  probate  court,  and  no  distribu- 
tion of  the  estate  to  the  heirs,  but  a  denial  thereof. 

Before  the  administrator  ds  lonis  non  was  appointed  the  heirs,  in  running  the 
factory,  became  largely  indebted  to  Faulkner,  Kimball  &  Co.,  of  Boston,  for 
advances.  To  secure  the  indebtedness  thus  created  the  heirs  of  the  estate  gave 
them  a  mortgage,  April  27,  1868,  of  all  the  real  estate  belonging  to  the  estate. 
Faulkner,  Kimball  &  Co.  were  not  then  shown  •personally  to  have  had  notice  of 
the  annuity  to  the  widow,  except  as  effected  by  the  land  records  of  the  town, 
showing  the  title  to  the  property  mortgaged  to  be  in  Walter  Little,  deceased,  and 
the  records  of  the  probate  court  in  regard  to  the  settlement  of  his  estate.  The 
mortgage  was  taken  through  Homer  W.  Heaton,  Esq.,  their  attorney.  He  had 
been  attorney  for  the  oratrix  in  regard  to  the  annuity,  and  when  he  took  the 
mortgage  knew  all  about  the  annuity  as  it  stood  related  to  the  estate,  and  the 
heirs'  right  therein;  and  May  11,  1868,  communicated  to  Faulkner,  Kimball  & 
Co.  full  knowledge  in  regard  to  the  same.  The  amount  due  under  the  mortgage 
was  finally  settled  in  March,  1870.  The  annuity  due  the  widow  was  then  fully 
made  known  to  Mr.  Faulkner  and  to  Chester  Bugbee,  who  assisted  the  heirs  in 
paying  the  sum  due  thereon,  and  took  an  assignment  of  the  mortgage.  Mr.  Bug- 
bee  was  a  signer  on  the  bond  from  Hazen  A.  Little  to  the  administrator  de  honu 
non^  for  the  payment  of  the  annuity  among  other  things.  He  having  deceased, 
his  administrator,  who  also  knew  of  the  existence  of  the  annuity,  in  March,  1877, 
procured  a  foreclosure  of  the  mortgage  against  the  heirs,  but  did  not  make  either 
the  oratrix  or  the  administrator  de  bonis  non  parties  to  the  same,  the  same  to 
become  absolute  April  1,  1878.  On  the  decree  becoming  absolute,  by  a  previous 
arrangement  with  the  heirs,  the  defendant,  George  S.  Sibley,  paid  the  amount 
due  on  the  decree,  about  $2,625,  and  took  a  deed  of  the  premises  covered  by  the 
mortgage  from  the  administrator  of  Bugbee's  estate.  The  premises  conveyed 
are  shown  to  have  been  then  worth  $5,000.  George  S.  Sibley  is  brother-in- 
law  of  Hazen  A.  Little,  and,  before  making  the  purchase  and  taking  the 
deed,  knew  of  the  ante-nuptial  contract  and  the  annuity  due  and  falling 
due  thereunder.  He  causea  the  land  records  where  the  estate  is  situated 
and  the  probate  records  to  be  examined  before  making  such  purchase,  and 
finding  no  charge  of  the  annuity  upon  the  real  estate,  was  advised  he  could 
safely  purchase  me  same,  without  being  affected  by  the  oratrix's  claim,  if  any  she 
had.  in  the  ante-nuptiaJ  agreement  there  is  no  express  agreement  of  the  intes- 
tate to  pay  the  oratrix  an  annuity  of  $200.  The  intestate  therein  covenants  not 
to  claim  any  property  of  which  the  oratrix  was  then  possessed,  either  while  she 
was  living  or  after  her  decease ;  and  the  oratrix  therein  covenants,  that,  in  case 
the  marriage  should  bo  solemnized,  and  she  should  survive  the  intestate,  '*she 
shall  not  claim  or  have  any  portion  out  of  any  estate  he  may  leave  at  his  decease, 
except  an  allowance  or  annuity  of  $200  per  year,  during  the  time  of  her  natural 
life,  and  she  hereby  waives  all  other  and  further  allowance,*'  etc.  This  covenant 
was  a  limitation  on  her  rights  in  the  estate,  beneficial  to  the  heirs.  There  being 
no  express  agreement  by  the  intestate  that  his  estate  should  pay  the  annuity,  it 
might  be  doubtful  whether  the  oratrix  could  claim  that  the  heirs  should  pay  her 
the  annuity,  rather  than  allow  her  to  take  that  portion  of  the  estate  which  the 
law,  in  the  absence  of  such  a  contract,  would  give  to  her.  But  this  question  does 
not  arise  in  the  case.     The  heirs  and  administrators  have  all  acquiesced  in  the 
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right  of  the  oratrix  to  receive  the  annuity  in  lieu  of  the  provisions  made  by  the 
law.  She  has  also  manifested  a  purpose  to  perform  the  covenant  she  entered 
into  with  the  intestate.  The  question  is,  what  are  the  oratriz^s  rights  under  the 
facts  of  the  case,  as  ab-eady  stated?  The  counsel  for  the  defendants  has  furnished 
a  most  elaborate  brief,  and  therein  discussed  many  questions,  which,  in  the  view 
we  take  of  the  law  applicable  to  the  facts,  do  not  arise  in  the  case.  The  main 
fallacy  underlying  the  entire  brief  is  the  treatment  of  the  oratrix  as  a  common 
creditor  of  the  estate.  The  ante-nuptial  contract  created  no  debt  in  favor  of  the 
oratrix  against  Walter  Little,  or  his  estate.  A  right  to  receive  money  from  his 
estate  might  or  might  not  arise  out  of  the  contract  in  her  favor.  If  her  decease 
antedated  his,  or  she  deceased  within  less  than  a  year  after  his  decease,  she  would 
be  entitled  to  nothing  under  it  from  his  estate.  It  is  merely  a  contract  provision 
for  what  she  shall  receive  in  a  certain  event  out  of  his  estate,  in  lieu  of  the  pro- 
visions  made  for  the  widow  by  law.  It  was  not  even  a  contingent  claim  agamst 
his  estate  which  existed  at  his  decease,  in  the  ordinary  acceptation  of  that  term,  and 
sections  2204  to  2214,  Rev.  Laws,  relating  to  such  claims,  are  not  applicable  to  the 
claim  she  now  presents.  If  it  were  such  a  claim,  she  did  enough,  if  it  were  season- 
ably done,  to  protect  her  rights  under  section  2204.  That  section  only  requires  that 
such  claims  shall  '*  be  presented  with  the  proof  to  the  probate  court,  or  to  the 
commissioners,  who  shall  state  in  their  report,  that  such  claim  was  presented  to 
them."  There  is  no  provision  of  the  statute  which  requires  that  the  probate 
court  or  commissioners  shall  allow  the  claim.  From  its  very  nature  it  cannot  be 
allowed ;  because  it  is  not  as  yet  a  debt  against  the  estate,  but  only  a  contingent 
claim,  which  on  the  happening  of  the  contingency  becomes  a  debt  against  the 
estate.  All  the  provisions  of  the  statute  on  the  subject  of  contingent  claims 
relate  to  such  claims  as  on  the  happening  of  the  contingency  may  become  a  debt 
against  the  estate  —  such  a  debt  that  the  holder  would  have  the  right  to  share  in 
the  distribution  of  the  estate  with  the  other  creditors.  An  annuity  is  contingent, 
and  if  the  intestate  was  under  contract  obligation  to  pay  it  from  year  to  year,  so 
far  as  it  was  not  due  at  the  decease  of  the  intestate,  a  proper  contingent  claim  to 
be  presented  under  the  provisions  of  the  statute  against  the  estate.  Such  was 
the  claim  —  a  debt  upon  the  bond  of  the  intestate  for  the  payment  of  an  annuity 
of  $100  during  the  life  of  the  annuitant  —  in  Blachmer  v.  Blaekntsr,  6  Vt.  355. 
In  the  case  at  bar,  the  oratrix  had  no  r^ht  to  share  with  the  other  creditors  of  the 
estate  in  the  payment  of  their  debts.  The  ante-nuptial  contract  did  not  relate  to 
nor  touch  the  estate  until  the  creditors  were  all  paid  m  full.  It  related  solely  to  the 
distribution  of  what  was  left  of  the  estate  after  the  creditors  were  all  paid.  The 
present  application  is,  that  she  may  receive  from  the  estate  left  after  paying  the 
creditors,  her  due  share  and  proportion  of  the  same  as  determined  by  the  ante- 
nuptial contract,  or  the  provisions  of  the  law.  By  the  provisions  of  the  statute 
a  homestead  and  dower  in  the  real  estate  immediately  upon  the  decease  of  the 
intestate,  and  a  right  to  one-third  of  the  personal  estate  above  what  was  neces- 
sary for  the  payment  of  the  debts,  vested  in  the  oratrix,  unless  she  was  barred 
therefrom  by  the  provisions  of  the  ante-nuptial  contract.  Her  covenant  to  receive 
the  annuity  in  lieu  of  the  provision  of  the  law  did  not  bar  her  from  claiming  the 
homestead,  dower,  and  one-third  of  personal  property.  Mann  v.  Mann's  Ett,^  53 
Vt.  48.  It  is  there  shown  that  a  performance  of  the  ante-nuptial  contract  on  the 
part  of  the  intestate  or  his  estate  is  an  essential  prerequisite  of  the  right  of  the 
estate  to  set  up  the  widow^s  covenant  therein  as  a  bar  to  her  rights  in  and  to  the 
estate  as  declared  by  the  statute. 

The  only  section  of  the  statute  relating  to  barring  a  widow  or  dower  is  section 
2219,  Rev.  Laws.  There  is  no  statute  which  in  terms  bars  her  of  a  homestead. 
That  portion  of  section  2219  which  is  applicable  to  the  oratrix  reads  as  follows: 
*'  But  if  the  widow  was  not  the  first  wife  of  the  deceased,  and  he  leaves  no  issue 
by  her,  and  an  agreement  was  entered  into  between  them,  previous  to  their  mar- 
riage, in  relation  to  the  widow's  claim  on  the  estate  of  her  husband  in  lieu  of 
dower,  and  if,  in  the  opinion  of  the  court,  she  has  a  sufficient  provision  for  her  com- 
fortable support  during  life,  the  court  may  deny  to  such  widow  her  dower,  or  anv 
provision  other  than  such  as  is  provided  by  the  agreement  between  the  parties. ' 
The  homestead  is  only  iuferentially  extinguished  by  the  provision;,  and  the  ora- 
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trix's  right  to  homestead  and  dower  is  not  barred  by  it  until  the  probate  court 
has  so  adjudged.  The  heirs  have  never  called  upon  the  probate  court  to  make 
any  adjudication  upon  the  oratrix^s  right  to  homestead,  dower,  and  thirds  in  the 
estate.  The  probate  court  never  has  passed  upon  the  sufficiency  of  the  annuity 
in  lieu  of  homestead,  dower,  and  thirds,  except  by  refusing  to  distribute  the  estate 
to  the  heirs,  on  her  objection  that  she  was  not  secured  in  the  payment  of  the 
annuity.  The  oratrix,  instead  of  standing  like  a  common  creditor  of  the  estate, 
stands  upon  the  right  of  a  widow,  to  share  with  the  heirs  in  the  distribution  of 
the  estate. 

She  is  not,  therefore,  affected  adversely  by  a  failure  to  present  the  ante-nuptirtl 
contract  to  the  commissioners  or  to  the  probate  court,  seasonably,  or  within  the 
time  limited  by  the  statute  for  the  presentation  of  contingent  claims.  She  was 
willing  to  receive  the  annuity  in  accordance  with  the  contract,  in  lieu  of  home- 
stead, dower,  and  thirds,  if  it  should  be  paid  to  her.  She  was  only  bound  to  be 
vigilant  against  a  distribution  of  the  estate  to  the  heirs,  unless  her  rights  were 
recognized  and  secured.  This  she  has  done.  The  payment  of  the  annuity  is  a 
condition  precedent  to  the  right  of  the  heirs  to  take  the  whole  estate.  When 
they  cease  to  pay  the  annuity,  she,  as  against  them,  has  the  right  to  assert  her 
claim  to  that  portion  of  the  estate  which  the  law  gives  to  her,  at  least  until  the 
heirs  procure  a  decree  ot  the  probate  court  declaring  that  she  shall  be  barred 
therefrom,  by  reason  of  the  sufficiency  of  the  provisions  of  the  ante-nuptial  con- 
tract. If  the  administrators  and  heirs  had  refused  to  recognize  ana  pay  the 
annuity,  her  right  to  homestead,  dower,  and  one-third  of  the  personal  estate 
remaining  after  the  payment  of  the  debts  would  have  been  absolute,  and  they 
could  not,  iti  the  probate  court  or  in  a  court  of  equity,  have  set  up  her  covenant 
in  the  ante-nuptial  contract  to  defeat  her  claim  and  riglit  thereto.  It  is  mani- 
fest that  the  probate  court  would  make  no  decree  barring  her  of  homestead, 
dower,  and  one- third  of  the  personal  estate,  without  requiring  ample  security 
for  the  payment  of  the  annuity  promptly  as  it  should  fall  due.  It  is  eoually 
manifest  that  the  statute  contemplates  that  such  a  decree  shall  be  maae  by 
the  probate  court,  if  at  all,  while  the  estate  is  in  hand,  and  the  homestead, 
dower,  and  a  third  of  the  personal  property,  or  some  portion  of  them,  can  be 
awarded  to  her,  if  the  provisions  of  the  ante-nuptial  contract  are  found  insufficient. 
The  oratrix  is  no  more  in  the  fault,  in  failing  to  procure  such  a  decree  seasonably, 
than  are  the  heirs  and  those  who  stand  upon  their  rights.  Both  parties  have 
gone  along  under  the  ante-nuptial  contract  until  the  heirs  have  received  and  used 
up  all  the  personal  property  and  a  considerable  portion  of  the  real  estate  of  the 
estate.  Now  the  heirs  and  those  who  stand  in  their  rights  continue  to  hold,  and 
to  take  the  use  of  the  remainder  of  the  real  estate,  and  refuse  to  pay  the  annuity. 
It  is  certainly  inequitable  to  allow  the  heirs  to  do  this.  The  payment  by  the 
heirs  and  estate  of  the  annuity  for  fourteen  years,  and  the  receipt  of  the  same  by 
the  oratrix,  together  with  the  other  facts  in  regard  to  the  receipt  and  use  of  the 
property  by  the  heirs,  make  it  a  proper  case  for  equitable  jurisdiction.  The 
functions  and  powers  of  the  prooate  court  are  not  adequate  for  the  proper 
adjustment  of  such  a  case,  and  probably  not  at  all  to  extinguish  the  homestead. 
Mann  v.  Mannas  Est^  »ttpra.  As  regards  the  heirs,  we  think  there  can  be  no 
doubt  but  they  are  in  law  and  equity,  bound  either  to  pay  the  oratrix  the  annuity 
in  arrear,  and  to  secure  the  payment  of  that  which  hereafter  may  fall  due,  or  to 
yield  to  her  the  homestead  and  dower  in  the  whole  real  estate  originally  belong- 
ing to  the  estate,  out  of  that  portion  of  the  real  estate  not  sold  by  the  adminis- 
trator <^  &emw  n^m, —  which  sale  was  really  for  the  payment  of  the  debt  of  the 
heirs  to  the  former  administrators,  —  and  to  account  for  the  rents  and  profits  of 
the  same  since  they  ceased  to  pay  the  annuity.  By  the  ante-nuptial  contract  the 
annuity  takes  the  place,  if  in  the  judgment  of  the  probate  court  sufficient,  of 
horastead,  dower,  and  one-third  of  the  personal  estate.  The  oratrix's  dower 
would  be,  in  this  case,  a  life  estate  in  one-third  of  all  the  real  estate  of  which  the 
intestate  died  seized.  In  this  one-third,  she  would  also  take  the  reversion  of  the 
homestead  of  the  value  of  $500.  The  annuity  being  a  substitute  for  these  provis- 
ions of  the  statute,  when  the  heirs  refuse  to  furnish  the  substitute,  it  is  the  duty 
of  a  court  of  equity,  as  against  the  heirs,  to  give  to  her  the  homestead  and  dower 
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right  in  the  real  estate,  and  the  use  of  the  same  from  the  time  they  refuse  to  pay 
the  annuity. 

Nor  do  we  think  tliat  defendant  Sibley  stands  in  any  better  position  in  regard 
to  the  claim  of  oratrix  than  do  the  heirs  of  Walter  Little.  He  stands  upon  the 
rights  secured  by  a  foreclosure  of  the  mortgage  given  by  the  heirs  to  Faulkner, 
Kimball  &  Co.  The  heirs  could  convey  no  greater  right  to  the  real  estate  than 
they  had  under  the  statute.  By  the  statute  they  did  not  take  the  right  of  the 
oratrix  to  a  homestead  and  dower,  only  provisionally  under  that  portion  of  section 
2219,  already  quoted.  Faulkner,  Kimball  &  Co.,  and  all  intervening  holders  of  the 
mortgage,  besides  the  actual  knowledge  of  the  rights  of  the  oratrix  to  a  portion 
of  the  estate,  took  the  same  affected  by  the  notice  and  knowledge  which  the  land 
records  of  £ast  Montpelier,  and  the  probate  record  showed,  as  to  the  existence  of 
the  widow  and  her  rights  to  the  estate.  The  notice  and  knowledge  thus  fur- 
nished are  ample  to  protect  the  oratrix's  rights  in  the  estate,  without  resorting  to 
the  knowledge  which  Mr.  Hcaton  had  when,  as  attorney  for  Faulkner,  Kimball 
&  Co.,  he  took  the  mortgage.  But  knowledge  of  an  attorney,  especially  when 
immediately  communicated  to  his  client,  is  the  knowledge  of  the  client.  Beside^ 
Faulkner,  Kimball  &  Co.  took  the  mortgage  to  secure  an  antecedently  existing 
debt.  They  parted  with  nothing  on  the  strength  of  the  mortgage .  Under  the 
decision  of  AtLstin  v.  Curtis^  31  Vt.  64,  this  would  not  make  them  bona  Jid^  hold- 
ers of  the  mortgage  security  for  value,  so  as  to  cut  off  any  equitable  rights  which 
the  oratrix  had  to  the  premises  mortgaged.  The  result  is  that  the  oratrix 
is  entitled  to  a  decree,  that  the  defendants  pay  to  the  oratrix  the  annuuity 
now  due,  with  interest  from  the  time  it  fell  due  from  time  to  time,  and  secure 
future  payments  thereof  to  thfi  satisfaction  of  the  court  of  chancery*  upon  which 
being  done,  the  oratrix  is  to  relinquish  all  rights  which  she  as  the  widow  of  Walter 
Little  otherwise  would  have  under  the  law  to  his  estate ;  and  in  default  of  com- 
pliance vrith  the  foregoing,  then  the  oratrix  is  to  have  decree  setting  out  to  her  a 
homestead  and  full  dower  of  all  the  real  estate  of  which  Walter  Little  died  seized, 
from  that  portion  thereof  not  sbld  by  the  administrator  de  bonis  non^  and  to  have 
the  rents  and  profits  of  the  same  since  July  27,  1875,  when  the  first  installment  of 
the  annuity  fell  due,  the  same  to  be  ascertained  by  a  proper  reference  to  a  master; 
and  the  cause  is  remanded  to  the  court  of  chancery,  with  a  mandate  modifying 
the  pro  forma  decree  to  correspond  with  the  views  here  expressed. 

Some  question  has  been  made  as  to  costs.  We  think  that,  notwithstanding  the 
modification  of  the  decree  of  the  court  of  chancery,  the  oratrix  is  entitled  to  her 
costs  against  all  the  defendants  except  the  administrator  de  bonis  non^  Dwinell, 
in  the  court  of  chancery  and  in  this  court.  He  is  a  proper  party  to  the  bill,  and 
not  entitled  to  recover  costs.  But  as  his  connection  with  the  case  arises  wliolly 
by  reason  of  his  being  administrator,  and  if  costs  were  awarded  a^inst  him,  he 
would  have  the  right  to  charge  them  to  the  estate,  no  costs  are  smowed  agajnst 
him. 


McNbish  f>.  HuLLEss  Oat  Coicpant. 

October,  1884. 

Partnbrship  Dissolution  —  Dkath  op  Partnbr  — When  por  thk  Jury  to  Dstsrmikb  —  En- 

DBNCB  —  ROLB  21  —  WASHINGTON  CODNTT  OoORT  —  DEPOSITION  —  PeACTICB. 

While  the  death  of  a  partner  geaerally  worka  the  diaaolution  of  a  partnership,  it  does 
not  have  that  effect  whea  the  partnership  contract  shows  the  intention  of  the  parties  was 
to  ffi^e  it  a  continuing  existence ;  as  when  it  takes  the  form  of  a  joint-stock  association, 
with  transferable  shares,  officers,  records  and  a  general  agent  to  transact  the  busines;^ 

Articles  op —  Construction  por  Jury. 

It  is  for  the  jury  to  determine  on  a  reasonable  construction  of  the  articles  of  agreement 
interpreted  by  the  kind  of  business  contemplated,  and  the  manner  of  transacting  it, 
whether  the  intention  was  that  the  partnership  should  be  continuing,  or  dissolved  bv  the 
death  of  a  partner. 

Bound  by  Acts  op  Agents  —  Declaration  op. 

Dealing  in  hulless  oats  was  the  main  business  of  the  partnership,  under  the  control  of  t 
general  agent,  with  a  provision  that  its  "  affairs^'  were  to  be  kept  secret.  B4ld,  that  the 
partners  might  be  liable  for  common  oats  purchased  by  an  agent,  although  it  was  not 
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proved  that  thej  knew  of  the  transaction ;  and  that  it  was  their  dntj  to  see  to  it,  that  their 
Bg;ents  transacted  no  business  outside  the  scope  of  the  partnership. 

i¥hat  the  agent  said  to  the  vendor  at  the  time  of  the  sale  as  to  who  the  partners  were 
and  what  their  responsibilitj,  was  admissible  evidence. 
DsposiTioN  —  Chakgb  —  Practicb. 

It  is  presumed  that  there  was  no  error  in  the  charge  of  the  court,  or  in  admitting  a 
deposition,  when  no  copies  of  them  were  furnished  the  supreme  court,  though  referred  to 
and  made  a  part  of  the  exceptions ;  and  that  the  conrt  exercised  its  discretion  in  admitting 
a  deposition. 

EVIDBNCB  —  DbPOSITION  —  NOTICB. 

A  rule  of  court  has  been  complied  with,  which  requires  notice  to  be  given  for  the  taking 
of  a  deposition  out  of  the  State  fifteen  days  before  the  term  of  court,  when  notice  was 

S*  ven  only  fifteen  days  prior  to  an  adjourned  term,  the  adjournment  having  been  announced 
rou^h  the  public  press ;  and  also,  although  the  taking  of  the  deposition  was  adjourned 
to  a  time  onl^  three  days  prior  to  the  adioumed  term,  the  opposite  party  not  appearing. 
The  depositions  were  properly  in  the  bands  of  the  jury,  although  no  special  leave  was 
,  ffranted  by  the  court,  the  court  having  remarked  in  its  charge  that  the  ''depositions  would 
be  before  them.^^ 
^  It  is  in  the  discretion  of  the  court  to  relax  the  rules  of  court. 

Asmnvpsit.    Trial  by  jury.     Verdict  for  the  plaintiff. 

The  plaintiff  lived  in  New  York.  It  was  claimed  that  the  defendant  com- 
pany was  composed  of  members  in  New  York  and  Vermont.  The  writ  was  served 
on  Sidney  Wallace,  Wm.  F.  Gillett,  N.  W.  Vinson,  Wm.  Clark;  and  Charles  S. 
Wallace  was  afterward  cited  in.  It  appeared  on  trial,  that  the  said  parties,  who 
lived  in  Vermont,  and  certain  other  parties  living  here,  and  one  J.  K.  Sanborn, 
who  lived  in  Pennsylvania,  some  years  ago,  and  before  the  account  in  question 
accrued,  agreed  to  form  a  copartnership,  and  drew  up  and  signed  articles  of 
agreement.  The  plaintiff^s  account  was  for  five  hundred  and  fourteen  bushels  of 
common  oats,  claimed  to  have  been  sold  to  the  said  U.  S.  Hulless  Oat  Company, 
and  purchased  by  said  C.  S.  Wallace,  a  sub-agent,  at  the  instance  of  said  Sanborn, 
who  claimed  to  be  the  general  agent  of  the  company.  It  appeared  that  two  of 
the  parties  who  signed  the  original  articles  of  agreement,  deceased  before  said 
account  accrued :  and  it  did  not  appear  that  the  defendants,  Vinson  and  Gillett, 
ever  consented  to  continue  said  partnership,  or  to  proceed  with  that  or  any  other 
partnership  after  their  decease.  But  the  business  after  their  decease  was  not 
closed  up  or  liquidated,  but  proceeded  as  before,  though  there  was  no  evi- 
dence that  Gillett  and  Vinson  knew  what  was  being  done  by  the  company. 
It  did  not  appear  that  said  Vinson  and  Gillett  knew  any  thing  about  the  pur- 
chase of  common  oats,  or  ever  consented  to*  the  purchase  of  such  oats.  It  did 
appear  that  some  of  the  other  defendants  held  meetings,  and  agreed  to  continue 
the  partnership,  and  extend  it  beyond  the  scope  of  the  original  agreement ;  but  it 
was  not  claimed,  and  it  did  not  appear,  that  said  Vinson  and  Gillett  ever  con- 
sented to  any  such  arrangement,  or  ever  knew  what  said  company  was  doing. 

The  main  question  was  as  to  the  liability  of  Gillett  and  Vinson.  The  articles  of 
agreement  stated  in  part,  that  the  subscribers 

'*Do  form  themselves  and  create  themselves  into  a  copartnership  or  company, 
to  do  the  business  of  cultivating,  and  fitting  for  use,  as  food  for  man  and  feed  for 
animals,  and  for  seed,  the  grain  known  by  the  name  of  hulless  oats,  and  find  a 
market  for  the  same  in  every  portion  of  the  United  States  of  America,  and  in 
every  portion  of  the  world. 

*'  And  the  duration  of  this  copartnership  shall  be  the  term  of  five  years  from 
the  first  day  of  January,  A.  D.  1876. 

'*  And  this  copartnership  shall  be  known  and  designated  The  United  States 
Hulless  Oat  Company." 

.  .  .  '*The  general  agent  shall  not,  xHbr  shall  any  of  the  ofi&cers  of  the 
company,  contract  any  debt  for  any  purpose  whatever,  unless  authorized  to  do  so 
by  the  company.  Neither  shall  the  company  contract  any  debt  without  the  con- 
sent of  each  member  made  in  writing.''     .     .     . 

**  It  shall  be  the  duty  of  the  oflicers  and  members  of  the  company  to  keep  a  pro- 
found secret  the  rules  and  regulations  of  this  company,  together  with  all  its  con- 
tracts and  affairs  of  whatever  kind  or  nature,  except  to  parties  in  interest  with 
the  company  to  know.'' 
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The  officers  consisted  of  a  president,  secretary,  and  general  agent. 

iV.  L.  Boyden^  for  defendants.     C.  W.  Porter^  for  plaintiff. 

Ross,  J.  I.  As  contended  by  the  counsel  of  Gillett  and  Vinson,  generally  the 
death  of  a  partner  works  the  dissolution  of  the  copartnership.  Usually,  each 
partner  is  the  a^ent  of  all  the  other  partners  in  regara  to  the  transaction  of  the 
partnership  business ;  and  thus,  special  confidence  and  trust  are  reposed  by  each 
partner  in  all  the  others.  When  one  partner  is  removed  by  death,  his  judgment 
and  discretion  in  the  management  ttnd  transaction  of  the  partnership  business  is 
forever  at  an  end;  and,  in  an  ordinary  partnership,  it  is  not  within  the  contem- 

Elation  of  either  the  deceased  partner,  or  of  his  associates,  that  the  partnership 
usiness  should  proceed  so  as  to  bind  his  estate,  or  the  surviving  partners,  by  new 
transactions  after  such  decease.  The  law  holds,  in  ordinary  partnerships,  that 
the  decease  of  a  partner  works  its  dissolution,  because  such  is  clearly  the  inten- 
tion and  scope  of  the  contract  of  partnership.  But  the  partnership  contract  may 
be  such  as  to  clearly  show  that  it  was  the  intention  of  the  parties  to  it  to  give  it 
a  continuing  existence,  although  there  should  intervene  a  withdrawal  of  some  of 
its  members  by  transfer  of  stocky  or  their  interest  in  the  partnership,  or  by  death. 
Hence,  where,  as  in  the  case  at  bar,  the  partnership  takes  the  form  of  a  joint-stock 
association,  with  shares  transferable,  with  the  form  of  a  corporation,  with  regulu* 
officers,  meetings  and  records,  with  a  limitation  upon  the  agency  of  the  different 
partners  in  the  transaction  of  the  partnership  business,  and  the  transfer  of  the 
transaction  of  the  business  wholly  to  a  general  agent,  when  one  or  more  of  the 
partners  decease,  the  question  that  arises  is,  whether,  upon  a  fair  and  reasonable 
construction  of  the  articles  of  agreement,  interpreted  by  the  kind  of  business  con- 
templated, and  the  manner  of  transacting  the  business,  it  was  the  intention  that 
the  partnership  should  be  continuing,  or  that  it  should  be  dissolved  by  the  death 
of  one  or  more  of  the  partners.  In  Tenney  v.  'IT,  E.  Proterthe  Union,  37  Vt.  64, 
and  in  Walker  v.  Wait,  50  id.  668,  it  is  held,  that,  in  this  claR*^  of  cases,  it  is  proper 
to  submit  to  the  trier  of  facts  to  determine  whether  the  partners  contemplated  and 
intended,  under  the  articles  of  partnership,  and  all  the  facts  and  circumstances 
attending  the  transaction  of  the  partnership  business,  both  before  and  after  such 
death,  and  the  provisions  for  the  transfer  of  the  stock,  that  the  partnership  should 
continue  and  go  forward  in  its  business  notwithstanding  some  of  the  members 
miffht  decease.  There  was  cleariv  evidence  in  the  case,  which  entitled  the  plain- 
tiff to  go  to  the  jury  on  this  question,  as  it  was  submitted  in  Walker  v.  Wait,  suprtk 
The  defendants,  Gillett  and  Vinson,*  were  not  entitled  to  have  the  county  court 
hold  as  a  matter  of  law  that  the  death  of  Smith  and  of  Jones,  two  of  the  sub- 
scribers of  the  articles  of  partnership,  wrought  a  dissolution  of  the  partnership. 
The  business  continued  after  their  decease  the  same  as  before.  The  business  was 
done  in  a  name  other  than  the  name  of  any  of  the  members.  The  partnership 
articles  of  agreement  provide  that  the  partnership  shall  continue  five  years;  that 
the  stock  may  be  increased  and  diminished,  and  transferred  in  a  particular  way; 
that  the  business  shall  all  be  transacted  by  one  general  agent,  clothed  with  power 
to  appoint  sub-agents ;  and  that  two-thirds  of  the  members  present  at  any  regular 
meeting  may  transact  the  business  of  the  meeting.  All  this  was  evidence  on  which 
the  plaintiff  had  the  right  to  have  the  jury  pass  in  determining  whether  the  part- 
ners did  not  intend  that  the  business  should  continue,  notwithstanding  the  decease 
of  some  of  the  members.  The  charge  of  the  court  on  this  question,  or  on  any  ques- 
tion in  regard  to  the  liability  of  Gillett  and  Vinson,  though  referred  to  and  made 
a  part  of  the  exceptions,  has  not  been  furnished  by  the  excepting  party  to  this 
court.  No  presumption  arises  that  it  was  erroneous  or  lacking  in  any  essential 
requisite  of  a  proper  charge  on  this  subject.  The  presumption  is  that  it  was  full 
and  to  the  point,  and  for  that  reason  the  excepting  parties  do  not  furnish  it,  nor 
their  counsel  point  out  any  errors  in  it.  It  must,  therefore,  be  held  that  there 
was  no  error  in  the  action  of  the  county  court  on  this  contention. 

ir.  It  is  also  contended  that  the  purchase  of  common  oats  was  not  within  the 
scope  of  the  partnership  business,  and  that  the  excepting  defendants  cannot  be 
made  liable  for  their  purchase  without  proof  that  they  knew  of  the  transacdon 
and  assented  to  it.     Raising,  selling  for  seed,  and  manufacturing  huUes»  oats  was 
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the  main  business  of  the  partnership,  as  set  forth  in  the  articles  of  agreement. 
The  articles  of  affreement  also  provide  that  the  plan  of  the  business  for  each  suc- 
ceeding year  shall  be  determioed  by  the  stockholders ;  and,  except  to  parties  La 
interest  with  the  company,  the  rules,  regulations,  contracts,  and  affairs  of  what- 
ever kind  or  nature,  of  the  partnership,  are  to  be  kept  a  profound  secret.  Under 
these  conditions,  those  dealing  with  the  partnership  through  its  general  agent 
and  sub-a^nts  appointed  by  him  could  only  have  knowledge  of  the  scope  of  the 
partnership  by  what  it  allowed  the  general  agent  to  do  in  fact.  The  evidence 
tended  to  show  that  the  partnership  m  its  name,  and  through  its  general  agent, 
did  deal  in  common  oats,  and  manufacture  at  its  mill  oat  meal  therefrom,  llie 
plaintiff,  when  he  sold  tlie  oats,  which  are  the  subject-matter  of  the  suit,  did  not 
Know,  and  had  no  means  of  knowing,  tliat  the  purchase  of  com'mon  oats  was  not 
within  the  scope  of  the  partnership  agreement.  In  fact,  that  agreement,  by  its 
terms,  precluded  him  from  ascertaining  the  scope  of  the  partnership  agreement. 
He  could  only  judge  of  its  scope  from  the  business  conducted  in  its  name  through 
its  accredited  general  agent.  But  it  is  contended,  that  it  should  have  been 
shown  that  the  excepting  defendants  knew  of  the  transaction  and  assented  to  it. 
When  they  became  members  of  a  partnership  which  placed  the  transaction,  of  all 
its  business  in  the  hands  of  a  general  agent,  with  a  provision  that  all  its  "affairs  " 
were  to  be  kept  a  profound  secret,  they  thereby  imposed  upon  themselves  the 
duty  to  see  to  it  that  neither  two-thirds  of  the  members  authorized  the  transac- 
tion of  any  business  outside  the  scope  of  the  partnership,  nor  did  the  general 
acrent  transact  any  such  business.  The  only  means  they  furnished  the  plaintiff  to 
judge  of  the  scope  of  the  business  was  what  they  allowed  the  general  agent  in  fact 
to  do  in  the  name  of  the  partnership.  The  oniU  of  proving  what,  by  the  articles  of 
tlie  partnership  he  was  precluded  from  knowing,  cannot  be  cast  upon  the  plaintiff. 
In  regard  to  the  plaintiff^s  knowledge,  and  means  of  knowledge,  of  the  scope  of 
the  partnership  business,  the  case  is  widely  distinguishable  from  Chapman  v. 
Devereuw,  82  Vt.  616.  Ostensibly,  the  partnership  was  dealing  in  common  oats; 
and  not  only  it  did  not  furnish  information  that  this  was  without  the  scope  of 
its  business,  but  it  actively  withdrew  all  facilities  of  learning  that  it  was  from  the 
plaintiff.  The  county  court,  on  the  evidence,  could  not  do  otherwise  than  sub- 
mit the  liability  of  the  defendants,  Gillett  and  Vinson,  to  the  determination  of 
tlie  jury.  As  the  charge  is  not  furnished  the  presumption  is  that  it  was  full  and 
correct  on  this  point  also. 

III.  The  deposition  of  the  plaintiff,  though  referred  to  and  made  a  part  of  the 
exceptions,  has  not  been  furnished  to  this  court.  No  presumption  arises  that  it 
contains  any  immaterial  matter,  or  that  if  it  >  does,  it  is  of  such  a  character  as 
would  be  injurious  to  the  defendants.  If,  as  asserted  by  the  defendants^  counsel, 
in  it,  he  relates  a  conversation  with  the  sub-a£fent  who  purchased  his  oats,  in 
regard  to  who  were  the  partners  and  their  financial  responsibility,  we  do  not  think 
it  was  eiTor  to  admit  it.  He  had  the  right  to  testify  to  whom  he  gave  credit  in 
making  the  sale,  and  how  he  came  to  give  such  credit. 

IV.  The  taking  of  the  deposition  of  Jeremiah  Smalley  was  within  the  spirit  of 
Rule  21,  Washington  coimty  court.  That  rule  is  to  the  effect  that  an  ex  parte 
deposition,  taken  without  the  State,  must  be  taken  at  least  fifteen  days  prior  to 
the  first  day  of  the  term  at  which  it  is  to  be  used.  The  time  for  taking  the  depo- 
sition by  the  notice  was  August  80;  and  the  time  for  holding  the  September  term 
of  Washington  county  court  for  that  year,  as  appointed  bylaw,  was  September  11. 
This  was  fess  than  fifteen  days.  But  before  the  notice  was  issued,  it  had  been 
announced  through  the  public  press  that  the  commencement  of  the  term  for  actual 
business  would  begin  September  18;  and  that  the  court,  on  convening,  would  be 
adjourned  to  September  18*  This  was  done  to  enable  the  presiding  judge, 
assigned  to  hold  the  court,  to  fulfill  another  official  appointment.  By  this 
aunouncement,  that  term  of  court  was  in  fact,  and  for  all  business  purposes,  to 
commence  September  18,  more  than  fifteen  days  subsequent  to  the  time  set  for 
taking  the  deposition.     The  manifest  object  and  purpose  of  the  rule  is  to  free 

Sarties  and  attorneys  from  the  necessity  of  being  absent  from  the  State  to  take 
epositions,  within  less  than  fifteen  days  before  they  would  bo  required  to  enter 
upon  the  active  duties  of  the  term  of  court  in  which  the  deposition  is  to  be  used. 
Vol.  L— 83 
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Treating  the  term  as  in  fact  commencing  September  18,  the  notice  waa  within  the 
spirit  and  requirements  of  the  rule.  But  the  taking  of  the  deposition  was 
adjourned  to  September  18.  This  was  again  within  mteen  days  of  the  actual 
commencement  of  the  term.  But  the  defendants  did  not  attend  at  the  place 
appointed  for  taking  the  deposition  on  August  30.  They  were  not,  therefore,  pre- 
juaiced  by  the  adjournment.  The  ma^trate  had  legal  power  to  adjourn  the 
taking  as  he  did.  On  these  facts  it  is  difficult,  on  the  presumption  that  the  depo- 
sition was  material,  to  discover  any  error  that  lias  worked  any  injury  to  the 
defendants.  But  not  having  furnished  the  deposition,  nor  a  copy,  this  court  can- 
not presume  that  it  was,  in  substance,  injurious  to  what  they  claimed  on  the  triaL 
Besides,  the  enforcement  and  relaxation  of  rules  of  court  are  within  the  sound 
judgment  and  discretion  of  the  court  making  tliem.  It  is  neither  asserted  in  the 
exceptions,  that  the  county  court  did,  nor  did  not,  exercise  its  discretion,  in 
admitting  the  deposition.  It  admitted  it  pro  forma.  The  question  is,  was  it 
error  thus  to  admit  it?  Whatever  may  be  held,  in  regard  to  its  inhibition  by  the 
rule,  to  find  error  in  its  admission,  it  must  be  held  that  the  county  court  did  not 
exercise  its  discretion  in  regard  to  the  enforcement  of  the  rule.  It  is  a  sufficient 
answer,  that  the  exceptions  do  not  assert  that  he  did  not  exercise  its  discretion. 
Error  must  appear.  The  presumption  is,  there  is  no  error,  when  from  the  state- 
ment in  the  exceptions,  none  appears  affirmatively. 

V.  The  remark  of  the  court,  in  the  charge  to  the  jury,  that  the  '*  depositions 
would  be  before  them,"  was  sufficient  leave  of  the  court  to  allow  the  depositions 
to  go  to  the  jury  under  the  rule  of  the  court  in  that  behalf.  These  are  all  the 
points  insisted  upon  by  the  defendants  in  this  court. 

Judgment  affirmed. 

Dbwet  «.  St.  AxBAire  Tbust  Co. 

Jannary,  1885. 

CoRPORATioir  —  Insoltbkct — AssBSSMBirre  —  Liability  or  STOcmoLDBBS. 

The  charter  of  the  St.  Albaos  Trust  Company  provided:  "If  at  any  time  the  capital 
stock  paid  into  said  corporation  shall  be  impaired  by  losses  or  otherwise,  the  directors 
shall  forthwith  repair  the  same  by  assessment."  The  trust  company  bein;;  insolvent  and 
nnv  ar  the  control  of  a  receiver, — Hddy  that  a  personal  liability  is  not  imposed  upon  the 
str  kholders,' and  that  the;^  cannot  be  assessed  for  the  purpose  of  paying  the  creditors; 
an  that  the  purpose  of  said  provision  was  rather  to  prevent  the  oontinnance  of  baaioMS 
with  impaired  capital.* 

Petition  by  the  receiver  of  the  St.  Albans  Trust  Company.  The  petition  was 
addressed  to  the  court  of  chancery,  was  filed  July  29,  1884,  and  heard  by  Chan- 
cellor RoYCE  October  25,  1884.  The  cause  was  heard  on  the  petition,  the  sevenl 
answers  of  the  National  Life  Insurance  Company  and  of  C.  W.  Witters,  assignee  of 
Lawrence  Brainard,  and  of  oral  proofs.  Petition  dismissed.  See  Deitey  v.  8f. 
AJbam  Trust  Co,,  66  Vt.  476;  S.  C,  48  Am.  Rep.  808;  80  Alb.  L.  J.  446. 

Daniel  Eoherts^  for  the  receiver.  Pitkin  &  Hme,  for  the  National  Life  Ins.  Co.; 
Cro98  dh  Start,  for  National  Life  Ins.  Co.  and  other  stockholders. 

RowELL,  J.  This  is  a  petition  in  said  cause  by  the  receiver  of  said  company, 
setting  forth  that  debts  to  the  amount  of  $580,000  have  been  proved  and  allowed 
against  said  company,  and  a  dividend  of  twenty  per  cent  ordered  to  be  paid 
thereon,  and  that  the  same  has  been  paid  to  the  extent  of  the  funds  in  his  hands; 
that  there  is  not  enough  property  and  assets  of  said  company  remaining  that  can 
b^  collected  and  made  available  to  satisfy  the  residue  of  said  debts  into  more  than 
$100,000  —  the  amount  of  the  chartered  capital  stock  of  said  company,  so  tiiat, 
before  and  at  the  time  the  petitioner  was  appointed  receiver,  said  capital  stock 
had  becoine,  and  was  and  now  is,  impaired  by  losses  and  otherwise  to  the  full 
amount  thereof;  that,  therefore,  it  became  and  now  is  the  duty  of  the  directors  of 

*  The  entire  section  of  the  charter  was:  "  §  20.  If  at  anv  time  the  capital  stock  paid  into 
said  corporation  shall  be  impaired  by  losses  or  otherwise,  the  directors  shall  forthwith  repair 
the  same  by  assessment;  and  no  dividends  shall  be  made  or  declared  upon  the  capital  stocc  t^ 
said  corporation  until  the  same  are  actually  earned  and  realized  over  and  above  all  losses  i 
expenses." 
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said  company  to  forthwith  repair  the  same  by  assessment  thereon  and  on  the 
holders  thereof,  but  that  they  have  neglected  and  refused  so  to  do,  or  in  any  other 
way  to  make  good  such  loss,  although  specially  thereunto  requested  by  the  peti- 
tioner; and  praying  the  court  to  order  such  assessment  to  be  laid,  and  paid  to  the 
petitioner  or  into  court,  for  the  purpose  of  enabling  the  petitioner  to  pay  the  resi- 
due of  said  debts. 

The  facts  found  and  certified  up  sustain  the  allegations  of  the  petition,  and  show 
that  the  company  stopped  business  on  August  6,  1883,  and  has  done  no  corporate 
act  since. 

Section  20  of  the  charter  of  said  company  —  Stat.  1868,  No.  157  —  provides 
that  *^  if  at  any  time  the  capital  stock  paid  into  said  corporation  shall  be  impaired 
by  losses  or  otherwise,  the  directors  shall  forthwith  repair  the  same  by  assess- 
ment." 

It  is  contended  on  behalf  of  the  petitioner,  that  by  force  of  this  provision,  the 
stock  liolders  are  bound  to  the  creditors  of  said  company  to  contribute  to  the 
amount  of  their  capital  stock  toward  the  payment  of  the*  debts  of  the  company, 
the  assets  of  the  company  being  insufficient;  that  the  obligation  thereby  imposed 
is  an  asset,  to  be  usea  for  the  benefit  of  creditors;  that  the  case  stands  as  it  would 
if  it  had  been  incorporated  into  the  stock  subscription ;  that  the  subscribers  would 
not  only  make  up  the  full  capital  subscribed,  but  would  maintain  it  in  its  integ- 
rity, each  contributing  his  just  proportion.  In  other  words,  it  is  contended  that 
said  provision  imposes  a  personal  Uability  on  the  stockholders  for  the  debts  of  the 
company,  and  obliges  them  to  keep  the  capital  stock  of  the  company  at  all  times 
unimpaired  for  the  benefit  of  existing  creditors. 

But  we  are  unable  to  adopt  this  view.  No  such  liability  exists  at  common 
law ;  and  we  must  suppose  that  if  the  mind  of  the  legislature  was  specially  drawn 
to  the  subject  of  departing  from  the  common  law  in  this  respect,  and  conceived  a 
purpose  to  make  the  stockholders  thus  liable,  eiuch  purpose  would  have  been  indi- 
cated with  some  distinctness,  and  the  language  used  fairly  adequate  to  express 
with  reasonable  certainty  the  real  sense  intended  by  the  legislature.  But  the 
language  of  the  provision  before  us,  taken  in  connection  with  the  whole  act,  is  not 
fairly  adequa^  to  express  an  intention  to  impose  personal  liability  on  the  stock- 
holders ;  nor  yet  to  impose  on  them  the  obligation  of  keeping  the  capitt*l  stock 
unimpaired  for  the  benefit  of  existing  creditors;  but  it  looks  rather  to  a  'i^'ontinu^ 
ance  of  business  by  the  company,  and  was  intended  to  prevent  such  con.^^nuance 
with  an  impaired  capital;  and  It  was  adequate  to  that  intent,  for  if  the  company 
undertook  to  continue  business  without  repairing  an  impaired  capital,  the  general 
law,  to  which  its  charter  made  the  company  subject,  made  it  the  duty  uf  the  bank 
commissioner  to  apply  to  the  court  of  chancery  for  an  injunction  against  the  com- 
pany and  the  appointment  of  a  receiver —  Gen.  Stats.,  chapter  86,  §§  31,  32;  and 
the  Stat,  of  1874,  No.  87,  §  5,  conferred  on  the  inspector  of  finance  in  the  inspec- 
tion and  examination  of  savin^^s  banks  and  trust  companies,  all  and  singular,  the 
Sowers  that  were  conferred  on  the  bank  commissioner  by  chapter  86  of  the  Gen. 
tat. ;  and  by  section  8601,  Rev.  Laws,  the  provisions  of  law  applicable  to  banking 
associations  were  made  applicable  to  insolvent  trust  companies,  except  as  to 
application  of  assets.  Although  the  ancient  rule,  that  statutes  in  derogation  of 
the  common  law  are  to  be  stnctly  construed,  has  been  considerably  relaxed  in 
modern  times,  if  indeed  it  now  has  any  solid  foundation  in  our  jurisprudence,  yet 
it  should  ever  be  remembered  that  the  rules  of  the  common  law  are  not  to  be 
<;hanged  by  doubtful  implication,  nor  overturned  except  by  clear  and  unambigu- 
ous language. 

The  duty  to  repair  capital  rested  on  the  directors,  if  they  desired  to  continue 
business,  whether  the  company  was  insolvent  in  fact  or  not.  Suppose  the  assets 
to  be  $150,000  only,  and  the  debts  $100,000;  the  capital  is  impaired  one-half.  Or 
suppose  the  assets  and  the  debts  to  be  just  equal;  the  capital  is  all  gone.  But  in 
neither  case  could  creditors  interpose  to  compel  the  capital  to  be  repaired,  for 
they  would  have  no  interest  in  the  matter,  as  the  assets  are  sufficient  to  pay  the 
debts;  and  yet,  the  duty  to  repair  the  capital  would  not  be  discharged,  but  would 
continue  notwithstanding.     This  shows  that  the  purpose  of  repairing  capital  is. 
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not  tb  provide  meabs  wherewith  to  pay  the  debts  of  a  defunct  institution,  but 
rather  to  afford  an  earnest  for  the  further  prosecution  of  business. 

The  petitioner  contends  for  an  assessment  to  the  amount  of  the  par  value  of 
the  stock  only,  and  concedes  that  he  can  ask  no  more.  But  this  very  concession 
shows  the  reed  on  which  he  leans;  for  if  an  assessment  can  be  made  at  all,  no 
reason  can  be  given  for  stopping  short  of  assessing  enough  to  pay  all  the  debts 
in  full,  which  would  take  many  times  the  amount  of  the  stock. 

Note  the  explicitness  with  which  the  Federal  statute  has  imposed  liability  on 
shareholders  of  national  banking  associations.  They  *'  shall  be  held  individually 
responsible,  equally  and  ratably,  and  not  one  for  another,  for  all  contracts,  deb^ 
ana  engagements  of  such  association,  to  the  extent  of  the  amount  of  their  stock 
therein,  at  the  par  value  thereof."  Rev,  Stat.,  §  6I8I.  Again:  **  Persons  holding 
stock  as  executors,  administrators,  guardians  or  trusteees,  shall  not  be  personally 
subject  to  any  liability  as  stockholders,^'  but  the  estate  in  their  hands  is  liable 
instead.  §  5152.  How  unlike  the  provisions  of  the  statute  under  consideration. 
Indeed,  it  is  scarcely  conceivable  that  the  legislature  intended  .to  impose  the  liability 
here  contended  for,  and  yet  came  ^  far  short  of  using  language  adequate  to  that 
end. 

Petition  dismissed,  with  costs. 


Green  v,  St.  Albans  Tbust  Co, 

Janaary,  1886. 

COKPORATION  —  FORFBITURB   OF  FbANCBUB  —  SCIRB  FaCI AS  —  QuO  WARRANTO  —  COKSTRCCTlOlf 

OF  Statutr. 

The  mode  of  process,  by  which  ike  corporate  f  ranchiseB  of  an  incorporated  trust  com- 
pany may  be  adjudsed  forfeited,  is  br  wnt  of  toirefaeias,  under  the  statute— Rer.  Laws, 
chap.  12 — prosecuM  in  the  name  of  the  State,  and  not  by  complaint  for  a  writ  of  quo 
warranto^  prosecuted  in  the  name  of  a  private  person,  under  chapter  74,  Rer.  Laws. 

The  statutory  remedy  by  implication  supersedes  the  common  law. 

Complaint  for  a  writ  of  gtto  warranto. 

The  complaint  set  forth,  that  the  defendant,  au  incorporated  trust  company, 
commenced  business  about  the  1st  day  of  January,  1869,  and  continued  to  trans- 
act business  under  its  charter  until  about  the  1st  day  of  August,  1883 ;  that  the 
defendant,  on  or  about  January  1,  1880,  in  accordance  with  the  powers  of  its 
charter,  received  from  the  said  Alice  L.  Green,  wife  of  said  Wm.  Green,  the  sum 
of  $2,000  on  deposit;  that  the  deposit  was  received  under  the  provision  of  the 
charter,  that,  in  case  of  the  dissolution  of  the  company  by  act  of  law  or  other- 
wise, it  should  have  a  preference ;  and  that  **  by  reason  of  the  said  deposit,  which 
has  ever  since  continued  subject  to  the  right  and  preference  aforesaid,  she  MUl 
remains  a  crediter  to  an  amount  exceeding  the  sum  of  $500 ;  and,  therefore,  the 
complainants  say  that  they  are  interested  in  the  matter  of  this  complaint  and  the 
judgment  herein  sought;  and  prosecute  this  complaint  in  their  own  behalf  and  in 
the  behalf  of  all  others  of  like  interest." 

The  complaint  also  set  forth,  that  the  defendant  had  misused  its  franchises, 
in  that  it  had  not  invested  its  deposits  in  the  prescribed  securities,  but  had 
fraudulently  and  illegally  loaned  the  same  to  its  officers,  who  were  financially 
irresponsible;  that  on  the  1st  day  of  August,  1883,  the  deposits  amounted  to 
about  the  sum  of  $580,000,  of  which  sum  nearly  $500,000  were  illegally  loaned 
to  said  officers ;  that  the  capital  stock  was  wholly  exhausted,  but  the  directors 
had  not  repaired  the  same  by  assessment ;  that  the  corporation  was  hopele^ly 
insolvent  and  unable  from  lack  of  funds  to  perform  the  function  of  a  moneyed 
cor|M)ration ;  that  its  president  had  absconded  from  the  State,  and  had  been 
adjudged  an  insolvent;  that  the  defendant,  having  become  insolvent  on  or  abont 
the  1st  day  of  August,  1883,  then  closed  its  doors,  and  refused  payment  to  the 
said  Alice,  and  to  all  other  depositors;  that  it  has  not  used  its  franchises  since 
that  time ;  that  it  is  not  possible  for  it  to  provide  means  of  paying  its  depositors 
in  full,  nor  do  any  of  the  stockholders  or  officers  expect  to  or  intend  to  perpetuate 
the  existence  of  the  corporation  for  the  purpose  mentioned  in  the  act  of  incorpo- 
ration; that  the  inspector  of  finance  for  the  State  of  Vermont  had  proc^[ed 
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against  thd  defendant,  and  as  a  result  a  receiver  was  appointed  by  the  court  to 
take  charge  of  the  defendant's  property  and  effects.  The  prayer  was  that,  inas- 
much as  said  Alice  could  not  secure  that  preference  guaranteed  to  her  by  the 
charter,  the  "  corporate  franchises  of  tlie  said  St.  Albans  Trust  Company  may  be 
decla^red  forfeited,  and  a  judgment  dissolving  ^aid,  corpoi:ation  be  entered  accord- 
ing to  4aw." 

The  answer,  signed  and  sworn  to  by  C.  W.  ^iQh,  the  receiver,  and  by  H.  E. 
Burgess,  treasurer,  claimed  that  the  court  ought  not,  on  the  facts  alleged,  to  grant 
the  prayer;  that  said  receiver  entered  upon  the  duties  of  hii^  appointment;  that  he 
had  collected  debts  due  to  the  defendant ;  that  he  had  mafte  one  dividend  under 
the  order  of  court ;  that  he  had'  brought  suits,  which  were  now  pending,  etc.,  and 
that  the  corporate  powers  of  the  trust  company  wou)d  be  needed,  ^e  the  case 
of  Dewey  v.  St.  Albans  Trust  Co,y  <i7Ue;  and  the  same  case  in  56  Vt.  476,  for  other 
facts  bearing  on  thi»  case. 

A,  O,  Safford  and  FarrmgUm  S  Poet,  for  relators.   Danui  Bdberte,  for  defendant. 

RowRLL,  J.  This  is  a  complaint  under  chapter  74,  Rev.  Laws,  for  a  writ  of  qu0 
warranto^  preferred  and  prosecuted  in  the  name  of  the  complainants  alone,  for 
the  purpose  of  obtaining  a  judgment  of  forfeiture  of  the  corporate  rights  and 
privileges  of  the  defendant  company. 

At  the  common  law,  both  scire  facias  and  an  information  in  the  nature  of  a  qu0 
wa/rranio  were  the  appropriate  remedies  to  enforce  the  dissolution  of  a  corporation 
for  cause  of  fbrfeiture ;  but  our  legislature  early  made  specific  provision  in  this 
behalf  by  the  act  of  October  28,  1797,  entitled  "An  act  directing  the  mode  of 
taking  forfeitures  of  grants  and  charters,^'  whereby  it  was  provided  that  ^Hn  aU 
eases  in  which  the  grantee  or  mmtees  shall  have  done  or  omitted  any  act  or  thing 
which  shall  amount  to  a  forfeiture  of  his,  her,  or  their  grant  or  charter,  the  mode 
of  process  to  ascertain  the  fact  and  take  the  forfeiture  shall  be  by  writ  of  scire 
/actaSf  .  .  .  brought  forward  and  prosecuted  in  the  name  of  the  State,  by  the 
attorney  of  the  State,  or  by  any  other  person  who  shall  think  himself  injured  by 
the  non-performance  of  the  condition  of  any  such  ^ant  or  grants, "  who  should 
indorse  his  name  on  the  writ  as  prosecutor,  and  give  security  for  costs,  and  be 
liable  to  pay  costs  if  he  failed  in  the  suit,  and  a  trial  by  jury  was  accorded. 
Stat  1797,  chap.  49. 

This  provision  for  a  private  prosecutor  continued  in  the  statute  until  the  revis- 
ion of  1889,  when  it  was  dropped  out,  and  a  provision  incorporated,  making  it 
the  duty  of  the  State's  attorney  to  prosecute  on  the  application  of  twenty  or  more 
freeholders,  etc.,  and  the  statute  has  ever  since  remained  substantially  as  now  found 
in  chapter  72,  Rev.  Laws,  which  defines  the  word  grant  as  therein  used  to  mean, 
among  other  things,  **  acts  of  incorporation  for  any  purpose,"  provides  for  what 
they  may  be  adjudged  forfeited,  and  prescribes  that  **the  mode  of  process  shaU 
be  by  writ  of  scire  facias,**  returnable,  m  the  case  of  corporations,  to  the  county 
court  of  the  county  in  which  any  part  of  the  business  of  the  corporation  is  done,- 
or,  by  the  terms  of  the  act,  should  be  done ;  that  ttie  writ  shall  be  prosecuted  by 
the  State's  attorney  of  the  county  in  which  it  is  returnable,  in  the  name  of  the 
State,  and  that  he  shall,  on  the  application  of  twenty  or  more  freeholders  of  the 
county,  commence  such  writ  and  prosecute  the  same  against  a  corporation,  if,  in 
his  opinion,  the  grant  of  such  corporation  is  forfeited,  and  the  publio  good 
requires  that  it  should  be  adjudged  forfeited.  The  statute  also  provides  that 
issues  of  fact  shall  be  tried  by  jury,  and  that,  notwithstanding  a  verdict  of  for- 
feiture, the  grantee  may  show  cause  against  a  judgment  of  forfeiture,  the  court 
adjudging  the^matter  according  to  equity  and  ^^d  conscience. 

On  the  other  hand,  we  had  no  statute  providing  for  the  remedy  of  quo  warranto^ 
except  the  general  statute  conferring  jurisdiction  of  the  writ  on  the  supreme  court, 
till  the  statute  of  1876,  which  now  forms  chapter  74,  Rev.  Laws.  This  act  was  passed, 
not  to  extend  the  remedy  of  the  writ,  but  to  simplify  and  expedite  the  proceed- 
ings in  cases  proper  for  issuing  the  writ,  which  must  be  determined  at  common 
law. 

We  have  then  this  case;  an  ancient  statute,  specially  and  positively  providing 
a  mode  of  process,  procedure,  and  trial,  to  obtain  an  adjudication  of  forfeiture  of 
corporate  franchises  and  other  legidative  and  governmental  grants,  and  yet  a  dif 


Digitized  by  CjOOQ  IC 


Thk  Eastern  Reporteb.  \Yt 

ferent  mode  resorted  to ;  and  the  question  is,  Is  the  statutory  mode  exdasire  ? 
We  think  it  is. 

The  fact  that  after  an  experience  of  more  than  forty  years  the  legislature 
changed  the  statute  so  as  to  take  away  the  right  of  private  persons  to  prosecute 
under  it,  clearly  indicates  a  purpose  no  longer  to  allow  private  persons  in  any 
mode  to  prosecute  in  such  cases,  but  to  confine  the  right  to  the  State  alone^  which 
is  usually  the  chief  party  in  interest.  Indeed,  it  is  scarcely  conceivable  that  the 
legislature  should  prescribe  with  such  particularity  a  mode  of  process  and  pro- 
cedure, to  be  instituted  and  prosecuted  in  the  name  of  the  8tate,  according  a 
jury  trial,  and  yet  have  left  it  to  the  option  of  private  persons,  in  their  own 
names  or  otherwise,  to  resort  to  a  different  remedy,  and  that,  too,  in  a  forum  in 
which  a  jury  trial  cannot  be  had. 

The  words  of  the  statute  are,  **  the  mode  of  process  sIumU  be  by  writ  of  9cire 
f(ui(u.^'^  This  language  is  imperative  in  form  and  ordinary  signification,  and 
ought  to  be  construed  as  obligatony  if  such  be  the  intention  of  the  framers  of  the 
act  as  collected  from  every  part  of  it.  It  is  true,  the  language  is  affirmaiive,  and 
does  not  nece$mrUy  take  away  the  common-law  remedy  of  quo  warranto ;  but  it 
will  have  that  effect  if  the  apparent  intention  of  the  act  is  that  the  two  rights 
shall  not  exist  together,  as  we  think  it  is. 

It  is  held  that  when  an  act  that  was  before  an  offense  at  common  law  only  is 
made  an  offense  by  statute,  tlie  common  law  on  the  subject  is  superseded  by 
implication,  the  same  as  a  statute  is  impliedly  repealed  by  a  subsequent  statute 
that  revises  its  whole  subject-matter.  Commonwealth  v.  Cooley,  10  Pick.  87 ;  Stat^ 
V.  Boogher,  71  Mo.  681. 

In  Comm^mwealth  v.  Oarrigues^  28  Penn.  St.  9,  it  was  held  that  a  statute,  pro- 
viding that  the  returns  of  all  municipal  elections  should  be  subject  to  the  inquiry 
and  determination  of  the  couit  of  common  pleas  of  the  count v  of  Philadelphia 
upon  the  complaint  of  fifteen  or  more  of  the  qualified  voters  ot  the  proper  ward 
or  division,  the  court,  in  judging  in  the  premises,  to  proceed  upon  the  merits,  and 
determine  finally  concerning  the  matter,  was  binding  on  the  State,  although  not 
named  therein,  and  by  necessary  implication,  excluded  the  remedy  of  quo  warranto. 

Section  9  of  the  Banking  Copartnership  Act — 7  Geo.  IV,  chap.  46 — provides  that 
all  actions,  suits,  etc.,  to  ue  commenced  or  instituted  by  any  persons  against  such 
copartnership,  *'  shall  and  lawfully  may  ^*  be  commenced  ana  prosecuted  against 
one  or  more  of  the  public  officers  for  the  time  being  of  the  copartnership  as  the  nomi- 
nal defendant  for  and  on  behalf  of  the  company.  The  remedy  thus  given  is  not 
in  terms  expressed  to  be  a  substitute  for  the  common-law  right  of  action ;  but 
from  the  nature  of  the  case  it  was  held  in  Steward  v.  Greaves^  10  M.  <&  W.  711^ 
that  this  must  have  been  what  the  legislature  intended.  Tlie  evil  to  be  guarded 
against  was,  the  inconvenience  to  which  creditors  would  be  put  if  they  were 
driven  to  bring  actions  against  parties  as  numerous  as  those  of  whom  joint-stock 
banks  might  and  probably  would  consist.  The  remedy  provided  was,  the  naming 
of^a  person  who,  for  the  purposes  of  litigation,  should  represent  the  company; 
and  the  anomalies  that  would  be  produced  if  this  right  were  to  co-exist  with  the 

Previous  common-law  right  of  action  were  so  creat  as  to  warrant  the  court  m 
olding  that  that  right  must  haye  been  intended  to  be  taken  away  altogether. 
Equally  strong  are  the  grounds  for  holding  the  remedy  provided  by  the  Forfeit- 
ure of  Grants  Act  to  be  exclusive.  Franchises  are  special  privileges  conferred  by 
government  upon  individuals,  and  which  do  not  belong  to  the  citizens  of  the 
State  or  country  generally  of  common  ri^ht.  The  abuse  of  a  franchise  is  a  public 
rather  than  a  private  injury.  Hence  it  follows,  that  proceedings  havinj^  for  their 
object  the  recovery  of  a  forfeited  franchise  to  the  State  ought  to  be  instituted 
and  carried  on  by  a  public  prosecutor  or  other  authorized  representative  of  the 
State,  and  not  be  left  to  the  control  of  private  parties  who  have  no  interest  but 
their  own  to  subserve.  Such  cases  are  clearly  distinguishable  from  cases  involv- 
ing only  the  administration  of  corporate  functions,  and  do  not  go  to  the  life  of 
the  corporation  itself. 

Complaint  dismissed,  with  costs. 
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Wethbrbbb  V,  Ohabb. 

January,  1885. 

Will — Fraitd — Oousr  or  Cbanoikt,  Jurisdiction  or — Lioact — Ohasoi  ow  Land. 

When  a  testator  derises  hid  real  estate  to  his  heirs,  aod  io  the  same  will  ffives  oertain 
Bums  of  mooev  to  persons  who  are  not  his  heirs,  making    the  payment  ofthe  legacy  a 

«  charge  on  the  land,  it  is  a  fraud  for  the  heirs,  by  agreement  exclusirely  between  them- 
selves, to  procure  the  county  court  to  render  a  iudsment  disallowing  the  will.  In  such  a 
case,  the  court  of  chancery  has  jurisdiction,  and,  the  land  still  being  in  the  possession  of 
the  heir,  has  power  to  charge  the  legacy  upon  it,  and  this  on  the  ground  of  fraud. 

PABnss. 
O 

the 


Only  that  heir  is  a  proper  party  defendant  who  received  the  parcel  of  land  burdened  by 
le  will  with  payment  of  the  legacy. 

Bill  in  chancery.  Heard  on  bill,  answer,  and  the  report  of  a  special  master, 
September  term,  1883,  Rotob,  Chancellor.  Decree  for  the  orators,  that  the 
legacy  of  $600  with  interest  is  due  to  them,  and  that  the  payment  of  the  same 
be  made  a  charge  upon  lot  of  land  held  by  Wait  Chase's  estate.  The  bill  was 
originally  brought  only  against  said  Wait  Chase;  but  on  petition,  at  said  term  of 
court,  Peter  Wetherbee,  Abigail  Wetherbee,  and  Hannah  Chase,  by  a  pro  forma 
ruling  of  the  chancellor,  were  also  made  parties  defendant.  Hannah  Chase  was 
the  widow  of  the  testator,  Ichabod  Chase;  Wait  Chase  and  Abigail  Wetherbee 
were  his  children  and  only  heirs;  the  three  orators  were  his  ^andcbildren,  and 
the  children  of  said  Peter  and  Abigail.  The  defendant,  Ella  R.  Chase,  is  the 
administratrix  of  the  estate  of  Wait  Chase,  deceased.  That  part  of  the  will  relat- 
ing to  Wait  Chase  was  as  follows:  ' 

**  I  give,  devise,  etc.,  unto  my  son,  Wait  Chase,  and  his  heirs,  the  mountain  lot 
(so  called)  containing  eighty-seven  acres  of  land,  etc.,  ...  on  the  follow- 
ing conditions,  to-wit:  that  the  said  Wait  Oiase  pay  to  the  children  of  my 
daughter,  Abigail  Wetherbee,  the  sum  of  $600,  to  be  divided  in  equal  propor- 
tions among  the  children  of  my  said  daughter.'* 

The  bill  alleged  as  to  the  settlement  of  the  case  in  the  county  court:  *^  That 
the  said  agreement  upon  which  said  iudgment  was  rendered,  and  the  said  judg- 
ment of  said  county  court,  and  the  said  agreement  for  the  division  of  the  estate 
of  Ichabod  Chase  between  said  Hannah  Chase,  Wait  Chase,  and  Abigail  Wether- 
bee, were  entered  into,  bad,  and  consummated  for  the  express  purpose  of  depriv* 
ing  your  orators,  Byron  J.,  Elbert  J.,  and  Luna  D.  Wetherbee,  of  said  legacy  of 
$600  given  to  thom  by  said  will,"  etc. 

H,  S,  Baycs  dk  Daniel  BoberU^  for  defendant.  Geo,  A.  Ballard  and  Edson^ 
Gross  d  Start,  for  orators. 

Taft,  J.  In  May,  1872,  Ichabod  Chase  made  his  last  will.  By  it  he  devised 
to  Wait  Chase,  his  son,  eighty-seven  acres  of  land,  on  condition  that  he,  the  said 
Wait,  paid  to  the  orators,  who  were  not  his  heirs,  the  sum  of  $600.  Wait  Chase 
was  named  as  executor.  The  will  was  allowed  by  the  probate  court,  and  an 
appeal  taken  to  the  county  court  by  said  Wait.  An  agreement  was  entered  into 
by  the  heirs  of  said  Icliabod,  by  which  the  estate  was  divided  amonfi^  them ;  and 
by  consent  a  judgment  was  entered  in  the  county  coui*t  disallowing  tne  will;  and 
the  judgment  was  certified  to  the  probate  court  and  therein  recorded.  The  ora- 
tors were  minors  at  the  time  of  the  proceedings  above  recited,  and  were  in  nowise 
parties  to  the  agreement.  By  the  agreement  Walt  Chase  took  the  eighty-seven 
acres  of  land  free  from  any  incumbrance.  The  bill  in  this  case  is  brought  seek- 
ing to  charge  the  said  land,  which  is  still  owned  by  Wait  Chase,  with  the  pay- 
ment of  the  $600.  Tlie  defendants  insist  that  equity  has  no  jurisdiction  for  that 
purpose ;  that  granting  the  relief  prayed  for  would  be,  in  effect,  establishing  a 
will,  and  in  contravention  of  Rev.  Laws,  %  2049,  providing  that  **  no  will  shall 
pass  either  real  or  ^rsonal  estate,  unless  it  is  proved  and  aUowed  in  the  probate 
court  or  by  appeal  in  the  county  or  supreme  court."  It  is  said  that  the  aoctrine 
is  settled)  that  a  court  of  equity  will  not  entertain  jurisdiction  to  set  aside  a  will 
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obtained  by  fraud  or  establish  one  suppressed  by  fraud  ;  for,  in  such  cases,  the 

£  roper  remedy  is  exclusively  vested  in  the  probate  or  ecclesiastical  courts.  Smith 
[an.  Eq.  56;  Story  Eq.  Jur..  §  184,  and  note.  But  it  is  also  as  well  settled  that 
'*  where  the  fraud  does  not  go  to  the  whole  will  but  only  to  some  particular 
clause,  courts  of  equity  will  lay  hold  of  the  circumstance  to  declare  the  executor 
a  trustee  for  the  legatee."  Story  Eq.  Jur.,  §  440;  Smith  Man.  Eq.  57;  Mitf.  E^ 
PI.  257;  1  Perry  Trusts,  §  183.  It  is  insisted,  and  we  think  correctly,  that  the 
reason  why  a  court  of  equity  has  no  jurisdiction,  either  to  establish  or  set  aside  a 
will,  is,  that  those  questions  are  within  the  exclusive  jurisdiction  of  the  probata 
courts,  but  that  reason  does  not  extend  to  the  case  at  bar.  The  proceedings  in 
this  cause  do  not  seek  to  establish  the  will  of  Ichabod  Chase ;  but  to  charge  upon 
the  land  in  question  the  legacy  given  the  orators,  of  which  they  have  been 
deprived  by  the  fraud  of  the  defendant  Wait.  To  make  the  payment  of  the 
legacy  a  charge  upon  the  land,  without  reference  to  establishing  the  will,  the 
probate  court  has  no  power  whatever.  The  case,  therefore,  falls  within  the 
general  rule  that  courts  of  equity  have  jurisdiction  in  all  matters  of  fraud. 

All  the  heirs  of  the  testator  were  parties  to  the  agreement ;  his  garments  were 
parted  among  them.  The  orators  complain  of  the  nullification  of  the  particular 
clause  giving  them  a  legacy.  The  action  of  Wait  Chase  and  his  co-heirs 
effectively  suppressed  the  will ;  in  no  way  or  manner  can  the  orators  apply  to  the 
probate  court  for  proof  of  it.  That  court  has  on  record  the  certificate  of  the 
county  court  that  the  will  has  been  disallowed ;  there  is  no  remedy  for  the  orators 
in  the  Jaw  courts.  They  have  been  deprived  of  it  by  the  act  of  Wait  Chaae  him- 
self, and  he  is  not  now  to  be  heard  to  say  that  they  once  had  a  remedy  at  law. 
A  court  of  equity  might  as  well  be  abolished,  if  under  such  circumstances  it 
could  grant  no  relief.  The  orators  are  not  seeking  the  establishment  of  the  will 
and  the  settlement  of  the  testator^s  estate  under  it ;  they  only  ask  payment  of  the 
legacy  given  them,  and  of  which  they  have  been  deprived  by  the  act  of  Wait 
Chase  and  his  co-heirs.  We  tliink  for  this  purpose  that  a  court  of  equity  has 
jurisdiction.  This  case  may  well  be  governed  by  that  of  Mead  v.  Langdon's  ffein, 
cited  in  Adams  v.  Adams^  22  Vt.  (59,  where  this  court  set  up  and  decreed  pay- 
ment of  legacies,  given  in  a  will  never  proved  in  the  probate  court  but  which  had 
been  suppressed  by  -those  interested  m  the  estate,  and  administration  granted 
without  regard  to  the  will.  See,  also,  2  Redf.  Wills,  8;  and  Story  Eq.  Jur.,  §  98, 
n.  1,  and  §  254. 

Section  2049,  Rev.  Law8»  which,  the  defendants  insist,  bare  the  relief  sought 
by  the  orators,  does  not,  we  think,  have  that  effect.  It  was  not  intended  to  pre- 
vent a  court  of  equity  taking  cognizance  of  a  cause  within  its  jurisdiction,  and 
granting  suitable  relief.  As  between  the  parties  to  this  cause,  the  will  may  well 
be  considered  as  proved  in  the  probate  court,  and  the  appeal  vitiated  by  the  fraud 
of  Wait  ^  Chase.  The  orators'  title  to  the  legacy  or  the  land  is  by  virtue  of  the 
decree  of  the  court  of  chancery,  not  by  virtue  of  the  will.  The  effect  of  the 
decree  below  was  not  to  establish  the  will ;  and  the  persons  made  defendants  by 
the  order  of  the  chancellor  are  not  proper  parties' to  this  proceeding ;  and  the  m 
forma  decree  making  them  such  is  reversed.  As  to  them,  the  bill  ahould  be  dis- 
missed; In  all  other  respects  the  decree  is  afiirmed  and  the  cause  remanded. 


Jokes  v,  Sennott. 

January,  1885. 

Baxkruptct — Nbw  PaoMisa  —  Ghargb  to  Jury. 

The  plaintiff  held  two  notes  against  the  defendant,  one  a  renewal  of  the  other,  and  both 
for  the  same  debt.  In  an  action  of  OMumpsU^  to  the  defendant's  plea  of  discharge  in 
bankruptcy,  the  plain tifif  replied  a  new  promise.  The  plaintiff's  son  acted  in  her  behalf  at 
the  time  it  was  claimed  the  promise  was  made;  but  be  had  the  old  note  with  blip  and  did 
not  know  of  the  new  one.  The  court  in  effect  told  the  jury,  that  in  order  to  recover,  both 
piirties  must  have  mutually  understood  what  the  promise  applied  to  —  the  old  or  the  new 
note.  And  this  was  made  prominent  by  repetition.  Htld  error:  as  there  was  but  one 
debt  to  which  the  promise  could  appl^ ;  and  that  it  was  sufficient  if  the  defendant  under- 
stood  that  he  was  promising  to  pay  his  debt  to  the  plaintiff. 
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PrACTICB  —  PlTITXOW  FOR  NlW  TrI AL  —  LaCHIS. 

The  petitioner  in  her  ori^nal  sait  claimed  that  the  defendant,  ins  pablic  store,  promised 
to  pay  a  debt  discharged  m  bankruptcy ;  but  in  this  proceeding  she  failed  to  show  that 
she  made  inquiry  whether  any  one  present  heard  the  talk  with  the  defendant ;  and  the 
case  had  been,  tried  once  before,  and  so  the  defense  was  known.  Meld^  that  the  defendant 
had  been  guilty  of  laches,  and  the  petition  was  dismissed. 

Assumpsit.  Plea,  general  issue,  wijh  notice  of  discharge  in  oankruptcy.  Repli- 
cation, new  promise  after  the  discharge  was  obtained.  Trial  by  jury,  September 
term,  1885,  Roycb,  Oh.  J.,  presiding.     Verdict  and  judgment  for  the  defendant. 

Wilson  dt  Rally  for  plaintiff.      W.  D.  Stewart  and  Cross  &  Starts  for  defendant. 

Vbazey,  J.  The  action  is  assumpsit  upon  a  promissory  note.  The  defense  was 
a  discharge  in  bankruptcy ;  to  which  the  plaintiff  replied  a  new  promise.  The 
testimony  of  the  plaintiff  tended  to  show  a  new  promise,  after  the  discharge  in 
bankruptcy,  to  the  plaintiff's  sou  Henry,  acting  in  her  behalf.  The  note  in  suit 
was  a  renewal  of  a  former  note,  but  given  before  the  bankruptcy  proceedings  were 
instituted.  When  the  son  had  the  talks  with  the  defendant  in  which,  as  the  son 
testified,  the  new  promise  was  made,  he  had  with  him  the  old  note,  and  did  not 
know  that  a  new  one  had  been  given.  There  was  but  one  debt.  The  son  testitied 
that  the  defendant  promised  to  pay  the  indebtedness.  The  defendant  in  his  testi- 
mony denied  making  any  promise,  but  admitted  that  the  son  asked  him  to  pay 
something  "on  the  indebtedness,  or  something  like  that,^'  to  his  mother;  and 
admitted  that  he  did  not  owe  her  any  thing  else  other  than  the  note  in  suit. 

The  court  charged  the  jury,  among  other  things,  on  the  question  of  the  alleged 
promise,  that  there  must  have  been  a  mutual  understanding  between  the  defendant 
and  the  plaintiff^s  son  as  to  what  the  defendant  was  promising  to  pay,  whether 
the  old  note  or  the  new  one,  and  that  the  son  ns  well  as  the  defendant  murt  have 
understood  what  the  promise  applied  to;  that  is,  which  of  the  two  notes.  Totliis 
exception  was  taken.  The  court  think  this  exception  must  i>e  sustained.  The 
material  thing  was  whether  the  defendant  promised  to  pay  his  debt  to  the  plain* 
tiff.  There  was  but  one  debt,  and  the  defendant  knew  it,  and  knew  he  owed  it, 
but  for  the  discharge  in  bankruptcy.  There  being  but  one  debt,  and  the  defend- 
ant and  Henry  so  understanding  it,  and  the  promise,  if  any,  being  made  in  refer- 
ence to  that  debt,  it  is  immaterial  that  Henry  understood  that  the  debt  was 
evidenced  by  the  old  note  only,  and  that  the  promise  applied  to  that  note.  If  t>he 
defendant  understood  what  he  was  promising,  and  that  he  was  promising  to  pay 
his  debt  t6  the  plaintiff,  it  was  sufficient. 

The  above  instruction  was  repeated  and  made  prominent  in  the  course  of  the 
charge,  so  that  the  jury  might  well  understand  that  it  was  a  condition  of  the 
plaintiff's  right  of  recovery,  notwithstanding  the  rule  was  correctly  stated  in 
other  connections. 

For  this  error  judgment  is  reversed,  and  the  cause  remanded. 

The  petition  for  new  trial  must  be  dismissed  on  the  ground  that  the  petitioner 
was  guilty  of  laches.  If  the  petitioner's  son,  who  acted  for  her  and  had  charge 
of  the  suit,  and  was  the  principal  witness  for  the  petitioner,  had  used  any  thing 
like  the  same  diligence  before  the  trial  that  he  apparently  did  after  it  he  would 
have  obtained  the  evidence  now  produced.  True,  he  may  not  have  known,  as  he 
told  his  counsel,  that  any  one  heard  the  defendant  make  the  alleged  promise  in 
Mr.  Huntington's  store ;  but  he  knew  that  Mr.  Huntington,  or  some  person  in 
charge  of  that  store,  was  present.  He  fails  to  show  that  he  made  any  inquiry  to 
find  out  whether  any  one  present  heard  his  talk  with  the  defendant.  The  case 
had  been  once  tried  before  a  magistrate,  so  that  the  attitude  of  the  defendant 
was  known.  Without  passing  upon  other  grounds  of  defense  argued,  we  think 
the  petition  is  glaringly  defective  in  the  respect  stated,  and  it  is  dismissed^  with 
costs. 

Vol,  I.— 84 
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HaLBEBT  0.  SOITLB. 
Janaary,  1886. 

Attachickkt — RicnPTOB  of  Attachbd  Propirtt — Plbading. 

The  defendants  with  two  others  formed  a  partnership  by  Terbal  asreement  and  engaged 
in  manufactaring  shade  rollers.  The  sign  ov^er  the  door  of  their  plaoe  of  business  was 
'*  St.  Albans  Shade  Roller  Manufacturing  Gompanj/'  and  their  bills  were  made  out  in  that 
name.  Property  owned  by  the  partnersliip  was  attached  on  a  writ  in  which  the  defend- 
ant was  described  as  *'The  St.  Albans  Shade  Roller  Manufacturing  Company,  a  corpora- 
turn  under  the  law9  of  Vermont.**  The  two  defendants  receipted.  In  an  action  "against 
the  receiptors, —  Hetdy  that  the  receiptor  could  set  up  his  ownership  of  the  property  as  a 
good  defense ;  that  the  original  writ  did  not  run  against  the  defendants  in  this  case,  but 
really  against  nobody. 

Adama  ▼.  Fox,  17  Vt.  861,  followed. 

Trover.     Plea,  the  general  issue.    Trial  by  court,  March  term,  1882,  RoTca,  Ch. 
J.,  presiding.    Judgment  for  the  defendant. 

The  property  for  which  the  two  defendants  gave  their  receipt  was  attached  on 
a  writ  in  favor  of  Thomas  W.  Clark,  and  judgment  was  obtained  by  default  in 
the  county  court.  At  the  time  the  attachment  was  made  and  the  receipt  given 
the  defendants,  Hiram  B.  Soule  and  George  Gregory  Smith,  were  engaged  in  the 
business  of  manufacturing  sha&e  rollers  at  St.  Albans,  as  partners,  as  the  excep- 
tions stated,  '*  under  a  verbal  understanding."  The  other  facts  are  sufficiently 
stated  in  the  opinion  and  head-note. 

M,  Buck  d  JSoUj  for  plaintiff.     Foble  d  Smith,  for  defendants. 

Yeazet,  J.  This  is  an  action  of  trover  for  goods  receipted  to  an  attaching 
officer,  which  he  had  attached.  In  Adams  v.  Fox,  17  Vt.  861,  the  court  held, 
that  one  who  has  executed  a  receipt  to  an  attaching  officer,  for  property  attached, 
thereby  promising  fo  deliver  the  property  to  the  officer  upon  demand,  may  show, 
in  defense  of  an  action  against  him  upon  the  receipt,  that  the  property  receipted 
was,  at  the  time  of  the  attachment,  his  property,  and  not  liable  to  the  attachment, 
and  that  he  then  so  informed  the  officer;  and  such  showing  will  entitle  him  to 
jud^ent  in  his  favor. 

We  think  that  case  controls  the  one  at  bar.  In  this  case  the  writ  was  against 
nobody.  There  was  no  such  defendant  as  the  writ  described.  The  property 
attached  and  receipted  by  these  defendants  was  their  property ;  and  the  officer 
was  so  informed  at  the  time,  and  that  they  were  not  sued  in  the  writ  in  favor  of 
Clark.  Wc  think  it  is  quite  clear  that  if  a  person  can  defend  against  his  receipt 
for  his  own  property  to  an  officer  attaching  it  on  a  writ  against  somebody  else 
actually  existing,  he  may  do  the  same  when  attached  on  a  writ  against  simply  an 
imaginary  defendant. 

Judgment  affirmed. 


NORRIS  V.    SOWUBB. 

January  1885. 

Chattkl  Mortoaoi — Nbw  York  Statutb — Law  or  Plaob  Qowrhb. 

A  chattel  paortffage  executed  in  New  York,  and  valid  there,  is  valid  here,  when  the  owner 
comes  into  this  btate  with  the  property. 
Sauk  —  Mortoaoob'  s  Intbrbst. 

After  breach  of  condition  the  mortgagor  has  no  attachable  interest  in  the  property.* 
Samb  —  Valid  Onb  Ybar. 

A  chattel  mortgage  is  valid  during  one  year  under  the  New  York  statute,  requiring  it  to 
be  refiled  at  the  expiration  of  one  year,  irrespeotiye  of  what  is  necessary  to  be  done  to 
keep  it  on  foot  for  a  succeeding  year. 

Trover  for  taking  two  washing  machines  and  two  ironing  machines.  Plea,  not 
guilty.  Trial  by  jury,  September  term,  1884,  Royce,  Ch.  J.,  presiding.  Verdict 
ordered  for  the  defendants.  Counsel  moved  the  court  to  order  a  verdict  for  the 
plaintiff,  which  was  denied.    The  plain tiff^s  mortgage  was  executed  in  New  York, 

*  See  23  Moak'a  £ng.  Rep.  503. 
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where  the  parties  to  it  redded,  and  where  the  property  was  situated.  The  plain- 
tiff agreed  that  the  mortgagor,  Langworthy,  could  remove  the  property  into  this 
State. 

WUdon  db  MaU,  for  plaintiff.     E,  A,  8<mlesy  for  defendants. 

Powers,  J.  Section  9  of  chapter  7,  New  York  Revised  Statutes  declares  mort- 
gages of  goods  and  chattels  to  be  absolutely  invalid  against  creditors  and  subse- 
quent purchasers  and  mortgagees  in  good  faith,  unless  accompanied  by  immedi- 
ate delivery  and  followed  by  actual  and  continued  possession  by  the  mortgagee, 
or  unless  the  mortgage  or  a  true  copy  thereof  be  filed  in  the  proper  office. 

Section  12  t>f  the  same  chapter  provides  that  every  mortgage  filed  as  aforesaid 
shall  cease  to  be  valid,  as  against  the  creditors  of  the  person  making  it,  and 
against  subsequent  purchasers  or  mortgagees  in  good  faith,  after  the  expiration 
of  one  year  from  the  filing  thereof,  unless  it  be  refiled  as  specified  in  that  section. 

The  significant  language  of  this  section  pertinent  to  the  present  inquiry  is  this : 
The  mortgage  **  shall  cease  to  be  valid  against  creditors,  etc.,  after  the  expiration 
of  one  year."  The  unmistakable  meaning  is  that  during  the  year  the  mortgage  is 
valid,  irrespective  of  the  matters  and  things  necessary  to  be  done  to  keep  it  on 
foot  for  a  succeeding  year. 

The  property  in  question,  therefore,  could  not  be  taken  by  the  creditors  of 
Langworthy  in  New  York  during  the  year,  dating  from  April  15,  1881,  the  day 
the  mortgage  was  registered.  The  plaintiff's  mortg^e  debt  matured  October  14» 
1881. 

In  New  York,  as  here,  a  chattel  mortgage  duly  executed  and  registered  vests 
the  title  in  the  mortgagee,  subject  to  the  mortgagor's  right  of  redemption  at  the 
time  fixed  in  the  condition.  Failing  to  redeem,  the  mortgagor's  right  is  lost  at 
law,  and  the  mortgagee  gets  an  absolute  title. 

If  the  creditors  of  the  mortgagor  attach  the  chattel  mortgaged,  or  subsequent 
mortgages  of  it  be  executed,  such  creditors  and  mortgagees  take  only  the  interest 
of  the  mortgagor  in  the  chattel  and  hold  it  exposed  to  forfeiture  for  breach  of 
condition  by  the  mortgagor.  After  breach  of  condition  the  mortgagor  has  no 
attachable  interest  in  the  chattel.  Ghamplain  v.  Johnaon,  89  Barb.  6O8 ;  Judaon 
V.  Eaaton,  58  N.  Y.  664. 

This  court  held  in  Jones  v.  Taylor^  80  Yt.  42,  that  a  chattel  mortgage  executed 
in  New  York  and  valid  there,  without  a  change  of  possession,  would  protect  the 
property  here  against  attachment,  though  found  here  in  tiie  possession  of  the 
mortgagor;  and  the  court  overruled  the  earlier  case  of  8hiff  v.  Solace,  28  Vt.  279, 
holding  a  contrary  doctrine. 

The  same  doctrine  was  reafiSrmed  in  Cobb  v.  Busioell,  37  Yt.  887,  where  the 
property  mortgaged  was  brought  to  Yermont  from  New  Hampshire  by  the  consent 
of  the  mortgagee. 

In  some  States  a  different  rule  prevails,  but  the  law  in  this  State  is  firmly  estab- 
lished by  the  cases  cited. 

The  doctrine  of  these  cases  is  that  the  mode  of  alienation  of  property  is  gov- 
erned by  the  law  of  the  place  where  the  owner  resides  and  the  property  is  situated ; 
and  the  rule  requiring  a  change  of  possession  is  a  rule  of  local  policy,  not  reach- 
ing to  a  title  valid  by  the  law  under  which  it  is  vested.  On  this  ground  a  subse- 
quent mortgage  in  this  State  within  the  year  following  the  execution  of  the 
plaintiff's  mortgage  would  give  the  mortgagee  no  better  title  than  an  attaching 
creditor  could  get. 

The  plaintiff's  mortgage  was  duly  executed  and  registered  April  15, 1881.  The 
Sowles  and  Burton  mortgage  in  this  State  was  executed  June  1,  1881,  within  a 
year,  and  so  is  subordinated  to  the  plaintiff's  title ;  and  the  attachment  by  defend- 
ant Halbert  was  made  April  8,  1882,  within  such  year,  and  after  the  condition  in 
the  plaintiff's  mortgage  was  broken.  On  the  latter  date  the  mortgagor,  as  already 
seen,  had  no  interest  m  the  property  that  could  be  attached. 

It  follows,  then,  that  the  plaintiff's  motion  for  a  verdict  should  have  been 
granted. 

The  judgment  is  reversed  and  judgment  is  rendered  on  the  verdict  for  the 
plaintiff  for  the  sum  of  $544.66,  and  interest  from  September  19,  1884. 
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Rueo  V,  Bbainkbd. 

Janaarj,  1885. 

HosTOAOi  —  AppoRTiomiBKT  —  Habshalikq  SBcaRiTiM —  SuBRooATioir — PATmirr  or  Non. 
When  one  purchaseB  a  part  of  a  farm  with  a  mortgage  on  the  whole  farm,  and  asaomei 
the  entire  mortgage  bj  beine  secured  to  paj  the  excess  above  the  consideration  paid  for 
,  his  parcel,  andlie  pays  such  excess,  the  notes  so  paid  are  extinguished ;  and  on  a  fore- 
closure of  the  mortgage  he  cannot  share  in  the  securitj  afforded  by  it.  And  the  mortgagee 
is  not  affected  bj  anY  eqoities  arising  between  the  separate  owners,  wherebj  auch  excess 
eonld  be  apportioned! 

Petition  to  foreclose  a  mortgage.  Heard  on  petition,  several  answer  and  cross- 
bill of  A.  O.  Brainerd,  the  report  of  a  special  master  and  exceptions  thereto,  April 
term,  1884,  Rotcb.  Chancellor.  The  petition  was  taken  as  confessed  against  all  the 
defendants  except  the  said  A.  O.  Bra^lerd ;  and  as  to  him,  the  chancellor  decreed 
a  foreclosure  of  the  mortgage,  and  dismissed  the  cross-bill.  It  appeared  from 
the  report  **  that  said  farm  by  the  conveyance  of  part  thereof  by  said  Clarks  oa 
said  November  6,  1873,  and  by  subsequent  conveyances  of  other  parts,  became 
parceled  into  three  parts,  one  of  seventy-five  acres,  one  of  sixty-three  acres,  and 
one  of  twenty-five  acres."  The  cross-bill  alleged  that  the  parcel  of  seventy-five 
acres  **  is  primarily  liable  for  the  payment  of  said  mortgage  notes  in  said  original 
bill  set  foith ;  and  that  said  twenty -five  acres  now  owned  by  said  Rugg  mentioned 
in  said  answer  is  secondarily  liable  for  said  notes;  and  that  the  residue  of  said 
premises  in  said  bill  mentioned,  and  conveyed  by  your  petitioner  to  said  Brown, 
ou^ht  not  to  be  applied  to  the  payment  of  said  notes  until  said  seventy-five  acres 
and  t^.nty-five  acres  are  applied  upon  said  notes ;  and  that  your  petitioner  is 
eLipfl^ed  to  a  decree  "  to  that  effect,  etc.  The  other  facts  are  sufiiciently  stated  in 
t>fe  opinion. 

Cross  ds  Starty  ior  A.  O.  Brainerd.  George  T,  Mooney  and  Wilson  S  RdU,  for 
orator. 

Tapt,  J.  On  the  6th  day  of  November,  1878,  the  Clarks  owned  the  Holyoke 
farm  consisting  of  one  hundred  and  sixty-three  acres,  subject  to  a  mortgage  in 
favor  of  the  petitioner  of  $10,570.  The  Clarks  on  that  day  conveyed  seventy-five 
acres  to  A.  O.  Brainerd,  Herbert  Brainerd  and  Stranahan,  the  grantees  agreeing 
to  pay  the  Rugg  mortgage.  The  consideration  of  the  purchase  was  |0,875.  On 
the  same  day  tlie  Clarks  mortgaged  the  remaining  eighty-eight  acres  with  other 
lands  to  Aldis  O.  Brainerd  to  secure  him  among  other  things  in  paying  the  excess 
of  the  mortgage  over  the  purchase-price  of  tl>e  seventy-five *aci*e  lot,  viz.: 
$1,882.50,  and  for  the  payment  of  all  other  sums  that  the  Clarks  might  thereafter 
owe  the  said  Brainerd.  It  was  understood  at  the  same  time  that  A.  O.  Brainerd 
should  pay  the  said  sum  of  $1,882.50,  and  an  unsecured  debt  due  from  the  Clarks 
to  the  petitioner.  Aldis  O.  released  his  mortgage  on  twenty-five  acres  of  the  land 
so  mortgaged  to  him,  and  the  Clarks  then  mortgaged  the  same  to  the  petitioner  to 
secure  such  unsecured  debt ;  and  the  twenty-five  acres  passed  to  the  petitioner  by 
foreclosure  of  his  mortgage,  Aldis  O.  being  a  party  defendant.  The  petitioner 
subsequently  sold  the  twenty-five  acre  lot.  Said  Aldis  O.  in  pursuance  of  the 
agreement  between  him  and  said  Clarks  paid  the  said  sum  of  $1,882.50,  and  the 
Clarks  conveyed  to  him  the  residue  of  said  farm.  Said  Aldis  O.  gave  them  a 
receipt  for  the  deed  in  full  of  the  notes  he  held  against  them,  bein?  those  upon 
which  he  had  paid  the  said  sum  of  $1,382.60,  and  agreed  to  give  them  up  pro- 
vided there  had  been  no  liens  of  a  recent  date  placed  on  said  property.  Aldis  0. 
insists  that  having  paid  these  notes  he  should  share  with  the  petitioner  in  the 
security  afforded  by  the  original  mortgage.  Upon  the  facts  reported  by  the 
master,  it  is  very  clear  that  the  payment  of  the  $1,382.50  was  a  payment  made 
by  the  Clarks  themselves.  It  is  true  Aldis  0.  paid  the  petitioner  the  money, 
but  he  had  agreed  with  the  Clarks  that  he  would  pay  it;  they  had  secured  him 
for  so  doing,  and  after  he  had  paid  it  they  conveyed  to  him  the  remaining  portion 
of  the  farm,  which  he  received  in  full  of  said  notes,  upon  which  he  had  paid 
the  $1,382.50.  The  notes,  having  been  paid  for  the  Clarks,  were  thereby  extin- 
guished.     Aldis  O.  may  have  the  right  to  insist  that   the  purchase-price  of 
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seventy-five  acres,  the  fair  ground  lot,  as  between  him  and  the  owners  of  the  lot, 
shall  be  charged  upon  such  lot ;  but  the  petitioner  is  not  affected  by  any  equities 
arising  between  the  separate  owners  of  the  different  portions  into  which  the 
premises  have  been  divided.    '  ' 

It  is  unnecessary  to  say  any  thing  upon  the  questions  of  evidence  presented  by 
the  re}>ort ;  for  treating  the  facts  found  from  it  as  properly  in  the  case,  the  peti- 
tioner  is  etftitled  to  the  relief  sought  notwithstandmg  such  facts. 

Decree  affirmed  and  cause  remanded.       , 


WOODWORTH  f).  COLBMAK. 

January,  1886. 

pKAoncB  —  Pbtttion  undbr  the  Fraud,  Acgidsnt  and  Mistake  Statute  —  YBRiriCATioK  bt 
Attobwet  when  Insufficient. 

A  petition  under  the  fraud,  accident  and  mistake  statute  —  Rev^.  Laws,  f  1429 —  must  be 
verined  by  the  oath  of  ,pne  having  personal  knowledge  of  the  facts  alleged.  The  oath  of 
the  petitioner's  attorney,  'Vaccordmg  to  his  best  knowledge,  information  and  belief,"  is 
not  sufficient. 

Petition  under  Rev.  Laws,  §  1428,  to  vacate  and  set  aside  a  judgment  of  a  jus-, 
tice  of  the  peace,  and  to  enter  and  defend  the  suit.     Heard  on  motion  to  dismiss, 
April  term,  1884,  Roycb,  Ch.  J.,  presiding.      Motion  overruled.     The  motion  to 
dismiss  the  petition  was  on  the  ground  that  it  was  not  verified  by  the  oath  of  the 
petitioners.  ^ 

E.  C.  Smith  and  A,  K,  Brown^  for  petitioners.  P.  Coleman^  for  petitiar^iQ, 
RowELL,  J.  The  statute  provides  that  a  petition  of  this  kind  shall  be  v%  ^^ 
by  oath.  Rev.  Laws,  §  1429.  To  verify,  in  the  sense  of  tiie  statute,  means  .;*, 
establish  the  truth  of;  to  confirm.  But  how  shall  the  truth  of  a  thing  be  estab- 
lished except  it  be  by  the  oath  of  him  who  has  personal  knowledge  thereof?  This 
petition  is  sworn  to  only  by  the  attorney  of  the  petitioners,  who  makes  oath  that 
the  facts  stated  therein  are  true  according  to  his  best  knowledge,  information 
and  belief ;  but  it  nowhere  appears  that  he  had  or  could  have  any  personal  knowl- 
edge or  information  whatever  of  the  truth  of  the  things  to  which  he  swears,  and 
•o  the  petition  in  no  just  sense  can  be  said  to  be  *' verified  by  oath  *';  and  it  is 
dismissed,  with  costs. 


STAtK  fj.  Brainard. 

January,  1885. 

Cbimutal  Law — Information,  Minutb  on  by  Glbrk,  whbn  BxHiBitso. 

The  minute  on  the  information  was,  *' Filed  Oct.  15,  1883,'*  and  under  the  official  signa- 
tore  of  the  clerk.    Meld  sufficient. 

Heard  on  motion  to  dismiss  the  information,  April  term,  1884,  Royc^  Ch.  J., 
presiding.  Motion  overruled ;  and  cause  passed  to  the  supreme  court  under  Rev. 
Laws,  §  1890. .  The  motion  to  dismiss  waB,  in  effect,  that  the  minute  made  by 
the  clerk  of  the  court  on  the  information  was  not  sufficient,  in  that  it  did  not 
state  when  the  information  was  exhibited. 

Edsan^  Cross  d  Start  and  Stephen  E,  Boyce,  for  respondent.  George  W.  Burleson, 
State's  attorney  (E  B,  Bard  with  him),  for  the  State. 

RowELL,  J.  It  is  considered  that  the  minute  on  this  information  is  sufficient 
to  answer  the  purpose  for  which  it  is  required  to  be  made,  which  is,  that  the 
•  court  may  know  with  certainty  whether  or  not  the  offense  charged  is  barred  by 
the  statute  of  limitations.  It  is  as  follows:  ** Filed  Oct.  15,  1883,'*  and  is  under 
the  official  signature  of  the  clerk.  The  information  could  not  have  been  filed  by 
the  clerk  until  it  was  exhibited  to  him ;  and  the  minute  of  filing  imports  such 
exhibition,  nothing  else  appearing,  and  the  two  things  will  be  taken  to  have  been 
concurrent.     StaU  v.  BartUit,  11  Vt.  650. 

The  respondent  takes  nothing  by  his  exceptions,  and  the  cause  is  remanded. 
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Dabbt  v.  Fibst  National  Bank  of  St.  Albans. 

January,  1885. 

UsuRT  —  Kbfbrbs'b  Bbport  should  Statb  thb  Facts. 

In  an  action  against  a  bank  to  recover  the  penalty  for  the  taking  of  illegal  interest, 
the  usuriooB  transaction  hanng  been  conducted  nominally  at  least  by  tb^  cashier,  bat 
claimed  by  the  plaintiff  to  be  a  mere  cover  of  the  bank  to  conceal  its  part  in  receiving  the 
usury,  the  referee  failed  to  find  the  material  fact,  which  of  the  two  the  plaintiff  negotiated 
with,  —  the  bank,  or  the  cashier  individually ;  but  reported  the  facts  for  and  against  the 
plaintiff's  theory,  and  submitted  to  the  fcourt,  not  to  infer  the/<KJ^,  but  to  decide  whether 
the  *'  things  done  amounted  in  law  to  a  mere  cover,"  etc.  ^dd^  that  it  was  not  an  infer- 
ence of  law  but  a  pure  question  of  fact,  and  tbat  the  court  had  no  authority  to  infer  from 
the  reported  facts,  that  the  loan  was  made  by  the  defendant,  and  the  manner  of  it  a  trick 
to  evade  the  usury  laws. 

Action  to  recover  the  penalty  for  the  taking  of  illegal  interest.  Heard  on  the 
report  of  a  referee,  September  term,  1883,  Royce.  Ch.  J.,  presiding.  Judgment 
for  the  plaintiff  to  recover  the  sum  of  $3,191.70. 

The  referee  found,  that,  in  the  latter  part  of  1875,  the  plaintiff,  wishing  to  effect  a 
loan  of  about  $3,000,  applied  to  Jed  P.  Ladd,  Esq.,  an  attorney,  to  find  the  money 
for  him;  that  said  Ladd  consented  to  act  in  the  matter  and  saw  .Vlbert  Sowles, 
cashier  of  the  defendant,  in  regard  to  it ;  that  on  January  20,  1876,  the  plaintiff 
and  said  Ladd  went  to  St.  Albans,  saw  Sowles  at  the  bank,  and  the  terms  of  the 
loan  were  agreed  upon ;  that,  accordingly,  the  defendant  gave  his  notes  to  said 
Sowles,  secui^ed  by  mortgage  for  $3,600,  but  received  therefOr  only  $3,120;  and 
that  after  the  notes  and  mortgage  were  executed,  Sowles  went  into  the  bank 
vault,  brought  out  the  money  m  bills,  which  he  counted  out  to  the  plaintiff  over 
the  bank  counter;  and  that  the  plaintiff  supposed  he  was  dealing  with  the  bank. 
Various  other  facts,  tending  to  support  the  claims  of  each  party,  were  set  forth  in 
the  report;  but  in  view  of  the  decision  of  the  court  it  is  unnecessary  to  state 
them.    "The  referee  submitted  questions  to  the  court,  in  part,  as  follows: 

'*If  the  court  should  be  of  opinion  as  a  matter  of  law  from  the  facts  above 
found  and  reported,  that  the  things  done  and  said  by  the  said  Sowles  with  refer- 
ence to  said  loan  prior  to  and  on  said  27th  day  of  May,  1876,  which  are  claimed 
by  the  defendant  to  establish  in  fact,  and  in  law,  that  said  loan  was  made  on  the 
21st  day  of  January,  1876,  by  said  Sowles  and  not  by  the  defendant,  amounted 
in  law  to  a  mere  cover  for  an  usurious  transaction  by  the  defendant,  and  ought 
therefore  to  be  held  in  law,  so  far  as  this  plaintiff's  rights  and  remedies  are  con- 
cerned, void  and  of  no  effect,  and  that  in  contemplation  of  law,  said  loan  was 
made  by  the  defendant  to  the  plaintiff  on  said  2l8t  day  of  January,  1876 ;  then  I 
find  that  on  said  last-mentionea  day  the  defendant  loaned  to  the  plaintiff  the  sum 
of  $3,120,  and  that  up  to  and  including  said  26th  day  of  November,  1881,  when 
said  transaction  was  finally  closed  up  as  above  set  forth,  the  defendant  knowingly 
took  and  received  from  the  plaintiff,  on  account  of  said  loan,  the  principal  thereof 
in  full,  and  the  further  sum  of  $1,595.85  as  and  for  interest  on  the  same,  which 
being  a  rate  of  interest  greater  than  six  per  cent  per  annum,  the  plaintiff  should 
recover  of  the  defendant  twice  the  amount  of  interest  thus  paid,  being  the  sum 
of  $3,191.70.  If  the  court  should  be  of  opinion,  as  a  matter  of  law,  from  the 
facts  above  found  and  reported,  that  said  loan  was  in  contemplation  of  law  made 
to  the  plaintiff  on  said  2l8t  day  of  January,  1876,  by  said  Sowles,  and  not  by  the 
defendant,  and  that  the  defendant  on  said  27th  day  of  May,  1876,  purchased  said 
debt  and  notes  from  said  Sowles,  paying  therefor  the  sum  of  $3,600,  bein^  the 
ijace  of  said  notes,  then  I  find  that  at  the  time  of  such  purchase,  the  cashier  of 
the  defendant  had  full  knowledge  that  said  notes  contained  the  sum  of  $480  of 
usury,  being  given  for  the  loan,  in  fact,  of  the  simi  of  $3,120,  and  that  the  presi- 
dent of  the  defendant  knew  that  said  Sowles  took  said  $480  from  the  cash  drawer 
May  27,  1876,  as  aforesaid."     .     .     . 

**  I  am  unable  to  find  from  the  evidence  before  me,  unless  it  is  to  be  presumed 
as  matter  of  law  from  the  facts  above  found,  which  question  is  respectfully  sub- 
mitted to  the  court,  any  willful  intention  upon  the  part  of  the  defendant  to  charge 
the  plaintiff  a  greater  rate  or  amount  of  interest  than  six  per  cent  upon  the  face 
of  said  notes." 
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Roberts  db  BoberUy  for  defeodant.  Jed  P.  Ladd  and  JEdson,  Cross  &  SiaH^  for 
plaintiff. 

Veazby,  J.  In  order  to  say  that  the  transaction  between  the  plaintiff  and  the 
cashier  was  the  transaction  of  the  bank,  when  it  occurred,  and  was  conducted  by 
the  cashier  as  a  mere  cover  of  an  usurious  transaction  by  the  bank,  tliis  court 
would  have  to  infer  this  fact  from  what  is  reported.  The  fact  is  not  found,  and 
yet  is  essential  to  the  plaintiff's  right  of  recovery.  It  is  not  an  inference  of  law ; 
nor  is  it  a  mixed  question  of  law  and  fact.  It  is  purely  a  question  of  fact.  The 
court  cannot,  upon  the  report  of  a  referee,  infer  facts  from  other  facts  reported. 
KimbaU  v.  Baxter^  27  Vt.  628.  It  can  only  pronounce  the  law  upon  the  facts 
found  by  the  referee.  Fuller  v.  Adams,  44  Vt.  543.  It  is  not  the  form  of  expres- 
sion that  is  controlling.  If,  for  instance,  in  this  case,  the  referee  had  added  a 
finding  that  in  the  transaction  the  cashier  was  not  acting  in  his  own  behalf,  but . 
for  the  bank,  it  would  have  been  equivalent  to  a  finding  that  it  was  the  transac- 
tion of  the  bank.  The  point  is  illustrated  in  the  case  of  Alexander  v.  Bank  of 
Rutland,  24  Vt.  222,  where  it  was  held,  that  if  a  referee  reports  such  facts  as  con- 
stitute an  agency,  the  court  can  find  the  agency  as  matter  of  law,  without  an 
express  statement  of  such  conclusion  by  the  referee.  But  such  is  not  this  case. 
Here  the  referee  reports  one  set  of  facts  tending  to  show  the  transaction  was  that 
of  the  bank,  and  another  set  of  facts  tending  to  show  it  was  not,  but  was  the 
individual  transaction  of  the  cashier;  and  does  not  submit  to  the  court  to  find  or 
infer  the  ultimate  fact  from  what  is  reported,  as  was  done  in  the  case  of  Durant 
V.  Pratt,  55  Vt.  270,  which  was  a  cause  in  equity;  but  says  that  *4f  the 'court 
should  be  of  opinion  as  matter  of  law  from  the  facts"  stated  that  the  ** things 
done  amounted  in  law  to  a  mere  cover,"  etc.,  "  and  ought,  therefore,  to  be  held  in 
law,"'  so  and  so,  and  that  **in  contemplation  of  law"  said  loan  was  made  by  the 
bank,  then  he  finds  that  the  defendant  made  the  loan,  etc.  . 

The  right  of  the  plaintiff  to  recover  is  made  to  depend  on  a  fact  not  found, 
and  which  the  court,  as  established  in  several  cases,  has  no  right  to  infer  as  a  fact 
from  what  is  found.  When  a  referee  cannot  find  a  material  fact,  which  some 
evidence  tends  to  prove,  it  would  be  much  better  to  so  state,  if  it  is  necessary  in 
drawing  the  report  to  state  the  evidence,  in  substance  pro  and  con  in  reference  to 
it.  Any  uncertainty  in  statement  of  conclusions  by  a  referee  should  be  avoided, 
as  it  is  liable  to  lead  to  injustice  in  the  decision  upon  the  report. 

This  report  also  fails  to  show  that  the  defendant  bank  subsequently  adopted 
the  transaction  as  it  took  place.  On  this  point,  as  on  the  other,  the  report  states 
what  was  done,  or  what  the  evidence  tended  to  show  took  place,  when  the  notes 
were  turned  over  to  the  bank,  some  four  months  after  the  original  loan.  The 
findings  on  this  part  of  the  case  leave  the  bank  free  and  clear  of  any  usury. 
From  these  findings  it  appears  that  the  bank  paid  the  full  face  of  the  notes  and 
has  received  only  legal  interest  tiiereon.  It  is  not  found  that  the  bank  ever 
became  a  party  to,  or  a  beneficiary  of,  the  usurious  feature  of  the  transaction.  It 
is  strenuously  argued  that  the  defense  is  a  pretense  and  a  sham,  and  that  the  loan 
was  by  the  defendant,  and  that  the  manner  and  form  of  the  transaction  was  a 
mere  cover  and  trick,  as  many  of  the  facts  reported  tend  to  show.  This  may  be 
so;  biit;however  convincing  the  argument  ought  to  have  been  to  the  referee,  or 
might  have  been  to  us  if  we  were  at  liberty  to  infer  the  additional  fact,  no  argu- 
ment can  supply  a  fact  that  is  wanting  and  necessary  to  recover. 

Judgment  reversed,  and  judgment  for  defendant. 


Babnes  9.  Town  of  Bakebsfibld. 
January,  1885. 

TOWK  —  COMPBNSATION  OF  LiSTBB. 

A  lister  can  recover  only  such  compensatioD  for  bis  services  as  the  town  votes  him,  in  a 
case  where  long  usage  is  not  an  element. 

General  assumpsit.     Plea,  general  issue  and  notice.     Trial  by  court,  Septembef^ 
term,  1884,  Roycb,  Ch.  J.,  presiding.     Judgment  for  the  defendant. 
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The  action  was  brought  to  recover  pay  for  the  plaintMfs  services  performed  as 
lister.  He  was  elected  one  of  the  listers  of  the  defendant  town  at  the  annual 
March  meeting  in  1882,  accepted  the  office,  and  rendered  the  services  charged  in 
bis  specification.  Tlie  court  found  that  the  amount  charged  was  reasonable,  and 
that  the  plaintiff  should  recover  it,  if  he  was  entitled  to  recover  any  thing.  The 
plaintiff^s  specification  was :  Twenty  days'  services  as  lister,  and  expenses  of  self 
and  team,  $iO\  making  list  for  said  town,  |10;  two  days'  expenses,  self  and  team, 
at  St.  Albans  before  equalizing  the  board,  |10,^*  making  |60  in  all.  At  the  March 
meeting,  in  1883,  the  town  accepted,  by  vote,  the  following  amendment  to  the 
auditors'  report: 

*  *  Resolved^  By  the  le^l  voters  of  the  town  of  Bakersfield,  in  town  meeting 
assembled,  that  the  auditors'  report,  just  read  and  submitted  to  the  town,  be,  and 
is  hereby  amended,  by  allowing  Junius  Barnes  and  William  B.  Shattuck  for  ser- 
vices as  listers  of  said  town  in  1882,  fifteen  days'  work  as  services  each,  and  the 
sum  of  $1.50  per  day  each,  in  lieu  of  the  sum  the  auditors  allowed  them,  making 
$22.50  for  Mr.  Barnes,  and  also  $20  for  making  the  list  and  attending  the  equal- 
izing board  at  St.  Albans,  and  $22.50  for  Mr.  Shattuck.'* 

The  town  tendered  the  plaintiff  $42.50.  It  did  not  appear  that  the  town  ever 
promised  to  pay  the  plaintiff  for  his  services  as  lister;  or  that  it  took  any  action 
m  regard  to  his  compensation  when  he  was  elected ;  or  what  the  town  had  paid 
its  listers  per  day,  except  in  1881,  when  $2  per  day  were  paid.  The  town  records 
showed  what  amount  had  been  paid  the  listers  for  a  long  series  of  jpars  —  some- 
times showing  what  was  paid  the  whole  board,  as  in  1875,  viz. :  $100,  and  then 
what  was  paid  each  lister,  as  in  1876,  viz. :  $18.30.  It  appeared  by  these  records 
that  the  plaintiff  was  paid  for  his  services  as  lister,  in  1879,  $32. 

G,  W.  Burleson,  for  plaintiff.     Cross  ds  Starts  for  defendant. 

PowBRS,  J.  The  righ  tf  of  town  oflicers  to  recover  pay  for  official  services  is 
regulated  by  statute.  Section  2673  reads.  ** Towns,  at  the  annual  meeting,  may 
^x  the  compensation  of  town  officers."  Section  2727  requires  the  auditors  to 
examine  ana  -adjust  the  accounts  of  town  officers,  and  report  the  items  of  9uch 
accounts  to  the  town  at  its  annual  meeting.  Section  2728  forbids  the  allowance 
by  the  auditors  of  any  claim  for  personal  services  except  when  compensation  is 
fixed  by  law  or  by  vote  of  the  town,  but  requires  the  auditors  to  report  the  nature 
and  extent  of  such  services  to  such  meeting. 

By  these  sections  it  is  clear  that  the  plaintiff  is  not  entitled  to  recover  for  his 
services  beyond  the  sum  tendered.  When  he  accepted  office  he  was  bound  to 
know  that  the  **  nature  and  extent  of  his  services  '  would  be  reported  to  such 
meeting  by  the  auditors,  and  that  at  such  meeting  the  town,  being  informed  by 
the  auditors  of  the  character  of  his  services,  would  '^fix  the  compensation." 

He  took  office  impliedly  agreeing  to  accept  pay  as  the  law  contemplates.  It  is 
not  a  case  where  long  usage  has  made  the  law,  but  a  case  of  explicit  statutory 
regulation. 

Judgment  affirmed. 


LONGBY  V.   LbAOH. 

January,  1885. 

Chattbl  MoRTOAoa — Tbwpass  — Husband  and  Wifi  — Bill  of  Salb. 

L.,  owning  a  gray  horse,  pnrobased  a  bay  horse  of  the  defendant's  wife,  and  save  her 
a  lien  on  both  to  secure  the  payment.  Subsequentlv  he  executed  a  chattel  momage  on 
the  gray  horse  and  some  other  personalty  to  the  plaintiff,  who  had  notice  of  the  Uen. 
Afterward  L.  sold  the  horses  to  said  wife,  but  delivered  them  to  the  husband.  They 
remained  in  the  joint  possession  of  the  defendants  on  a  farm  owned  by  the  wife,  until  the 

f^ray  horse  was  sold  by  the  husband.  Heldy  (1)  that  the  mortgage  was  superior  to  the 
len ;  (2)  that  the  mortgagee  could  maintain  an  action  of  trespass,  without  first  ezhaustins 
his  other  security,  although  his  mortgage  debt  was  not  due;  (8)  but  that  the  action  coula 
only  be  sustained  against  the  husband,  as  the  joint  possession  of  the  horse  was  not  at  law 
the  wife's  tort 

A  mortg^^e  under  a  chattel  mortgage  has  a  right  to  take  possession  of  the  property  at 
any  time,  iz  there  is  no  stipulation  to  ue  contrary. 
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Trespass  and  trover  for  a  liorse.  Heard  on  a  referee's  report^  September  term, 
1884,  RoYCB,  Ch.  J.,  presiding.     Judgment  for  the  plaintiff. 

On  February  20,  1888,  Joseph  Longey,  owning  a  gray  horse,  purchased  a  bay 
horse  of  defendant  Emma,  and  gave  her  the  following  writing  (the  note  on 
demand) :  .  .  .  **  Said  horse  is  to  be  and  remain  her  property  until  said  note 
is  fully  paid ;  and  as  a  further  security  for  the  payment  of  said  note,  I  hereby  sell 
and  deliver  to  the  said  Emma  S.  Leach  one  gray  horse,  now  owned  by  me ;  and 
in  case  I  do  not  pay  said  note  as  agreed,  and  take  good  and  prudent  care  of  said 
horses,  I  hereby  authorize  said  Emma  S.  Leach  to  take  possession  of  both  of  said 
horses  at  any  time  she  sees  fit."  This  writing  was  duly  recorded  in  the  town 
clerk's  office,  March  21,  1888.  Said  Joseph  retained  possession  of  both  horses 
until  November  6,  1883,  when  they  were  delivered  to  said  C.  S.  L.  Leach,  as  the 
property  of  said  Emma,  under  an  arrangement  by  which  the  note  given  for  the 
Day  horse  was  surrendered  to  said  Joseph.  The  horse  was  then  kept  on  a  farm 
owned  by  said  Emma,  and  occupied  by  the  defendants,  until  it  was  sold  by  said 
O.  S.  L.  Leach. 

On  October  15,  1888,  said  Joseph  gave  a  chattel  mortgage  of  the  gray  dorse,  a 
wagon,  and  a  heifer  to  the  plaintiff,  which  mortgage  was  duly  recorded.  At  the 
time  the  mortgage  was  executed,  the  mortpigor  informed  the  plaintiff  that  the 
horse  was  subject  to  a  lien  in  favor  of  said  defendant ;  and  when  the  mortgM^ 
was  filed  for  record,  the  town  clerk  also  gave  the  plaintiff  notice  of  the  lien.  The 
note  secured  by  the  mortgage  was  payable  in  one  year  from  its  date. 

C,  G.  Austin^  for  defendants.     P.  CoJman^  for  plaintiff. 

PowKRs,  J.  Our  Chattel  Mortgage  Act  makes  all  mortgages  of  personal  prop- 
erty invalid  as  to  all  persons  except  the  mortgagor,  unless  the  mortgaged  goods 
pass  into  the  possession  of  the  mortgagee,  or  a  registry  of  the  mortgage  be  made 
in  the  proper  town  clerk's  office.  Hence,  notice  to  a  mortgagee,  who  observes 
the  statute,  of  a  prior  unrecorded  mortgage,  is  merely  notice  of  a  conveyance  that 
the  law  declares  to  be  inoperative  against  him. 

The  bill  of  sale,  therefore,  of  the  gray  horse  executed  by  Joseph  Longey  to  the 
defendant  February  20, 1888,  though  good  between  the  parties  to  it  as  a  common- 
law  mortgage,  must  be  held  to  be  subordinate  to  the  plaintiff's  later  mortgage 
executed  agreeably  to  the  statute. 

Section  4158,  Rev.  Laws,  providing  a  penalty  for  neglect  to  give  notice  of  such 
prior  bill  of  sale,  does  not  have  effect  further  than  its  language  imports.  It  does 
not  in  terms  declare  the  validity  of  such  bills  of  sale  as  against  subsequent  con- 
veyances if  such  notice  be  omitted,  although  there  is  great  force  in  the  argument 
that  such  is  the  fair  implication  of  its  terms.  The  Chattel  Mortgage  Act  is  the 
later  statute ;  and  it  has,  in  fact,  in  a  large  measure  supplanted  former  modes  of 
conveying  personal  property  by  way  of  security ;  and  was  doubtless  intended  to 
-lessen  the  chances  for  fraud  in  such  conveyances  by  requiring  more  formal  and 
more  public  evidence  of  the  transfer  of  title.  The  plaintiff's  mortgage  was  duly 
executed  upon  good  consideration,  and  vested  in  him  the  title  to  the  horse,  sub- 
ject to  Joseph's  right  to  redeem  upon  payment  of  his  debt.  If  there  be  no  stipu- 
lation in  the  mortgage  to  the  contrary,  the  mortgagee  had  the  right  at  any  time 
to  take  possession  of  the  horse,  if  he  saw  fit  to  exercise  it.  Until  this  nght  is 
exercisea,  the  possession  of  the  mortgagor  is  merely  permissive,  and  would  ter- 
minate by  transferring  it  iu  any  manner  that  sets  the  rights  of  the  mortgagee  at  defi- 
ance. Jones  Chat.  Mort.,  §  447.  And  the  mortgagee  in  such  cases  may  maintain 
trespass  and  trover  for  the  chattel  without  first  exhausting  other  security  which 
he  holds.    Id.,  §  448. 

On  November  6,  1888,  Joseph  Longey  and  the  defendant  C.  S.  L.  Leach,  hus- 
band of  the  defendant  Emma,  made  an  agreement  whereby  both  the  gray  and  bay 
horses  were  delivered  into  the  possession  of  the  said  C.  S.  L.  Leach,  as  the  prop- 
erty of  said  Emma,  and  the  note  of  Joseph  secured  upon  said  horses  was  surren- 
dered, and  the  horses  thereafterward  remained  upon  said  farm  in  the  possession 
of  C.  8.  L.  and  Emma  until  November  20,  1888,  when  C.  S.  L.  took  said  gray 
horse  to  Swanton  and  sold  it.  This  agreement  and  transfer  of  possession  was 
after  the  execution  of  the  plaintiff's  mortgage,  and  did  not  impair  the  plaintiff's 
Vol.  I.— 85 
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rights,  which  vested  in  him  the  moment  his  mortgage  was  duly  execnted  on  Octo- 
ber 15,  1888. 

Under  this  arrangement  of  Nov.  6  there  was  no  intermeddling  with  tlie  mort- 
gaged property  by  the  defendant  Emma  Leach,  except  that  after  her  husband 
took  possession  of  it,  it  remained  on  said  farm  in  her  and  her  husband's  posses- 
sion. The  husband  took  the  possession  of  the  horse  mortgaged  on  its  surrender 
by  Joseph  Longey ;  and  in  this  act  the  wife  did  not  participate;  and  the  subse- 
quent possession  of  the  horse  by  the  husband  and  wife  jointly  is  not  a  tort  on  the 
gart  01  the  wife.  Torts  committed  by  the  wife  jointly  with  or  in  the  company  of 
er  husband  are  in  law  the  torts  of  the  husband,  unless,  at  least,  the  presumption 
of  coercion  by  the  husband  be  rebutted  by  proof.     8ch.  Dom.  Rel.  102. 

The  mere  wrongful  detention  of  property  by  the  wife  is  not  her  tort,  but  that 
of  her  husband.  2  Greenl.  Ev.,  §  647.  This  action  bein^  against  husband  and 
wife  jointly  can  only  be  maintained  for  some  tort  of  the  wife.  Shaw  v.  HaUihan^ 
46  Vt.  393. 

The  judgment  is  reversed,  and  judgment  is  rendered  on  the  report  for  the 

Slaintiff  against  the  defendant  C.  S.  L.  Leach  for  |110  and  interest,  and  for  the 
efendant  Emma  S.  Leach  to  recover  her  costs. 


Felton  u.  Sowlbs. 

January,  1886. 

ExscuTOK  AND  Administratob  —  Whbn  Court  Mat  Ordbb  to  Givb   Bond  —  Obdkb  Not 
Appbalablb. 

When  one  is  both  executor  and  trustee^  and  by  the  will  is  not  required  to  execute  a 
bond,  the  probate  coiu^  under  the  statute,  if  deemed  proper  from  a  subsequent  change  of 
the  executor's  circumstances,  can  order  him  to  give  a  bond,  and  tuch  order  is  not  ctpptaL 
able  to  the  county  court 

Appeal  from  the  probate  court,  Sept.  terrti,  1884,   Roycb,  Ch.  J.,  presiding. 
Motion  to  dismiss  the  appeal  overruled. 

Cro88  dh  Start  and  Wilson  db  Hally  for  petitioners.  E.  A.  Sotoles,  pro  »e. 
Tapt,  J.  The  question  is  made  by  the  appellees,  on  their  motion  to  dismiss  the 
appeal.  The  appellant  was  appointed  executor  of  the  will  of  Hiram  Bellows,  and 
under  the  statute  gave  his  inaividual  bond  for  the  payment  of  the  legacies  under 
the  will.  He  was  also  appointed  trustee  of  a  fund  for  the  benefit  of  St.  Luke's 
church,  and  gaye  a  similar  bond  as  trustee.  The  will  provided  that  his  individual 
bond  should  alone  be  taken.  The  appellees  in  the  first  case  being  legatees,  and 
in  the  latter  representatives  of  the  church,  petitioned  the  probate  court,  repre- 
senting that  there  had  been  a  change  in  the  circumstances  of  the  executor  and 
trustee  subsequent  to  his  appointment;  and  also,  in  case  of  the  church,  a  ming- 
ling of  the  trust  funds  with  his  own,  and  asking  that  under  sections  2067  and  3284 
of  Rev.  Laws,  he  should  be  required  to  execute  to  the  court  a  bond  with  the  usual 
conditions.  Answer  was  made,  and,  upon  hearing,  the  court  ordered  the  appel- 
lee, for  the  reasons  stated  in  the  petition,  to  furnish  a  bond,  with  surety,  in  each 
case  conditioned  as  prayed  for  in  the  petition.  An  appeal  was  taken  by  the 
executor  and  trustee,  and  upon  its  entry  in  the  county  court  a  motion  to  dismiss 
was  filed  by  the  appellants  for  the  reason  that  the  order  waa  one  from  which  no 
appeal  would  lie.  The  county  court  overruled  the  motion  and  heard  the  case, 
and  it  is  before  us  on  exceptions.  The  first  question  argued  is  the  one  above 
stated.  No  appeal  lies  from  any  order  of  the  probate  court  unless  given  by  stat- 
ute. The  section  relating  to  appeals  is  2270,  Rev.  Laws,  whicli  reads:  **  A  person 
interested  in  an  order,  sentence,  decree  or  denial  of  a  probate  court  who  considers 
himself  injured  thereby  may,  except  as  otherwise  provided  by  law,  appeal  there- 
from to  the  county  court. "  Was  the  order  in  this  case  such  a  one  as  is  contem- 
Elated  by  the  section  ?  It  is  well-setrled  law  in  this  State  that  the  order  must 
ave  been  one  which  made  a  final  disposition  of  the  subject-matter.  Timothy  v. 
Farr^  42  Vt.  43.  And  it  was  held  in  the  same  case  that  an  appeal  would  not  lie 
from  an  order  renewing  the  commission  of  claims;  nor  in  Hodges^.  Thacher^  23 
y t.  455,  from  one  refusing  to  accept  and  record  the  report  of  commissioners ;  nor 
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that  an  administrator  ought  to  render  an  account,  in  French  y.  Winser^  24  Vt.  402; 
and  there  are  other  similar  cases.  In  Leach  v.  Leach,  51  Yt.  440.  this  coui-t  held 
that  an  order  of  allowance  for  the  maintenance  of  the  widow  and  children  could 
not  be  appealed  from.  In  the  latter  case  the  order  appropriated  the  property  of 
the  estate,  disposed  of  it  absolutely,  and  might  have  exhausted  it  all ;  yet  the 
court  held  the  action  of  the  probate  court  could  not  be  appealed  from.  In  the  cases  at 
bar  the  order  made  did  not  require  the  appropriation  of  a  dollar,  did  not  affect 
tlie  assets  of  the  estate  in  the  least,  but  was  calculated  to  preserve  the  estate  for 
the  purposes  designed  by  the  testator;  and  if  the  executor  could  delay  the  case 
by  an  appeal  he  might  defeat  the  important  object  which  the  statute  was  designed 
to  effect.  The  matter  of  giving  a  bond  with  surety,  in  cases  like  those  at  bar,  is 
not,  in  the  respect  of  an  appeal,  different  from  the  ordinary  case  of  an 
administrator  or  executor.  It  is  simply  the  exercise  of  such  a  power  as  the  court 
of  probate  should  be  intrusted  with,  in  order  to  properly  administer  the  law 
relating  to  the  settlement  of  estates.  We  think  the  order  in  question  was  one 
from  which  no  appeal  should  be  allowed.  The  objection  made  oy  the  appellees 
appears  sufficiently  from  the  copies  of  appeal.  The  disposition  of  this  question 
renders  it  unnecessary  to  examine  the  ones  arising  upon  trial. 

Judgment  reversed,  appeal  dismissed,  and  cause  ordered  certified  t^  the  pro- 
bate court. 


SUPREME  JUDICIAL  COURT  OF  NEW  HAMPSHIRE. 


CUMMIHGS  «.  RbNWICK. 

July  81,  1885. 

Phacticb  —  RiFVRBNCB  —  Gbnbual  Findino  roR  Dbfbhdant. 

Upon  a  general  finding  for  the  defendant  bj  a  referee,  the  defendant  is  entitled  to  jndg- 
mentj  notwithstanding  toe  referee  states  in  his  report  that  he  has  been  unable  to  reach  a 
decision  which  he  is  satisfied  is  correct,  and  that  he  finds  for  the  defendant  on  the  ground 
that  the  burden  of  proof  is  on  the  plaintiff. 

Writ  for  entry  for  the  Stevens  place  in  Lisbon.  The  defendant  filed  a  brief 
statement  disclaiming  title  in  himself  and  alleging  title  in  his  wife.  At,  the  trial 
before  the  referee,  the  question  was  whether  the  demanded  premises  were  bought 
with  the  defendant's  money,  and  the  deed  taken  to  his  wife  tp  defraud  his  credit- 
ors. Upon  that  point  the  referee  stated  in  his  report  that  the  evidence  was  so 
conflicting  that  he  was  unable  to  reach  a  decision  that  he  felt  satisfied  to  be  cor- 
rect. But  he  found  generally  for  the  defendant,  **upon  the  ground  that  the  bur- 
den of  proof  is  on  the  plaintiff  on  this  point."  The  court  ordered  judgment  for 
the  defendant  on  the  report,  and  the  plaintiff  excepted. 

Band  d  Morse,  for  plaintiff.     Bingham^  MUdhelU  d  BacheUor^  for  defendant. 

Smith,  i.  The  general  finding  or  award,  that  the  defendant  did  not  disseize 
the  plaintiff  includes  the  finding  that  there  was  no  preponderance  of  evidence  in 
favor  of  the  plaintiff.  The  referee's  statement  that  the  evidence  was  conflicting, 
and  that  he  was  unable  to  reach  a  satisfactory  decision,  is  not  a  finding  that  there 
was  a  preponderance  of  evidence  in  favor  of  the  plaintiff.  If  the  case  had  been 
on  trial  before  a  jury,  the  defendant  would  have  been  entitled  tb  the  instruction 
that  if  there  was  a  balance  of  evidence  in  his  favor,  or  if  the  evidence  was  evenly 
balanced,  the  verdict  must  have  been  for  him.  He  was  only  required  to  put  in  as 
much  evidence  as  the  plaintiff  to  keep  the  scales  in  equilibrium.  The  referee's 
statement  that  the  evidence  was  so  conflicting  he  was  unable  to  reach  a  satisfac- 
tory decision,  can  have  no  other  legal  meanins^  than  that  the  ground  upon  which 
the  plaintiff  claimed  to  recover  was  not  proved  by  a  balance  of  the  evidence. 

Exceptions  overruled. 

Blodqbtt  and  Oarpentbr,  JJ.,  did  not  sit;  the  others  concurred. 
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Nichols  v.  Shepabd. 

Julj  81, 1886. 

Dbsobnt  ~  Childbbh  or  Dbobasbd  Bbothbbs  and  Sistbbs — Pbb  capita. 

Under  the  statute  of  distributions,  there  being  none  nearer  of  kio  liTing,  the  ehfldren  of 
deceased  brothers  and  sisters  take  eqaal  shares,  per  capita. 

Petition  for  leave  to  appeal  from  a  decree  of  distribution  by  the  jadge  of  pro- 
bate.    Facts  found  by  the  court. 

Blauchard  Nichols  died  intestate,  leaving  as  next  of  kin  and  heirs  at  law,  thirty- 
one  nephews  and  nieces,  children  of  seven  deceased  brothers  and  sisters,  there  beinff 
eight  children  of  one  brother,  five  of  another,  four  each  of  three  sisters  ^ 
another  brother,  and  two  of  another  brother.  The  ei^ht  children  are  the  plaintifis 
and  reside  in  Massachusetts.  The  defendant  is  the  administrator  of  the  intestate^s 
estate  and  resides  in  Amherst. 

By  the  decree  from  which  this  appeal  \b  sought,  the  probate  court  ordered  the 
personal  estate  in  the  hands  of  the  administrator  to  be  distributed  and  paid,  one- 
seventh  to  the  children  of  each  deceased  brother  and  sister  of  the  intestate,  per 
$t4rpe8.  The  petitioners  were  prevented  from  taking  an  appeal  through  accident, 
mistake  and  misfortune,  and  not  by  their  own  neglect. 

Smith,  J.     The  personal  estate  of  a  person  dying  intestate  is  distributed : 

I.  To  the  widow,  the  share  by  law  prescribed ;  the  residue  to  the  children  of 
the  deceased  and  the  legal  representatives  of  f^uch  of  them  as  are  dead. 

n.  If  th^re  be  no  issue,  to  the  father,  if  he  is  living. 

III.  If  there  be  no  issue  or  father,  in  equal  shares  to  the  mother  and  to  the 
brothers  and  sisters  or  their  representatives. 

lY.  To  the  next  of  kin  in  equal  shares.  Qen.  Laws,  chap.  208,  §§1,  6.  In  this 
case  the  intestate  left  no  widow,  father,  mother,  brother,  sister,  uncle  or  aunt 
His  heirs  at  law  and  next  of  kin  are  thirty-one  nephews  and  nieces,  children  of 
different  deceased  brothers  and  sisters.  The  words  *'  next  of  kin  "  in  the  statute 
are  words  of  purchase,  —  denoting  the  persons  who  are  to  take  the  estate,  —  and 
not  words  of  limitation.  The  heirs,  therefore,  do  not  take  by  representation. 
Being  all  next  of  kin,  they  take  as  such,  and  in  equal  shares,  per  capita.  Snow  v. 
Snow,  111  Mass.  889.  In  HiU  v.  Nye,  17  Hun,  457,  it  was  held  that  the  maternal 
grandmother  and  paternal  grandparents,  being  the  next  of  kin,  took  the  estate  of 
the  intestate  per  capita.  Knapp  v.  Windsory  6  Cush.  156,  is  a  similar  case.  The 
next  of  kin  were  the  paternal  grandmother  and  the  maternal  grandparents  of  the 
intestate.  It  was  held  that  each  was  entitled  to  a  distributive  share  (one-third)  in 
the  estate.  Shaw.  Ch.  J.,  said :  *^  It  is  a  plain  rule  of  the  law  that  those  who  take 
property  as  a  class  of  persons  described,  when  there  is  nothing  to  distinguish  their 
respective  rights,  take  in  equal  shares.  .  .  .  The  rule  of  representation 
applies  only  from  necessity,  or  where  there  are  lineal  heirs  in  different  decrees, 
as  children  and  the  children  of  a  deceased  child,  or  brothers  and  sisters  and  the 
children  of  a  deceased  brother  or  sister."  In  Jackson  v.  Thurman,  6  Johns.  322, 
the  question  was  whether  B.  and  C,  children  of  the  intestate^s  deceased  sister,  and 
D.,  son  of  the  intestate's  deceased  brother,  took  per  stirpes,  or  per  capita.  It  wu 
decided  that  they  took  per  stirpes,  because  the  statute  made  them  inherit  such 
share  as  their  parents  respectively  would  have  inherited,  if  living;  but  the  court 
said  this  was  carrying  the  doctrine  of  inheritance  per  stirpes  further  than  it  was 
carried  in  the  case  of  lineal  descent  and  further  than  it  was  carried  in  the  novel 
of  Justinian  (118)  from  which  the  New  York  statute  was  copied. 

The  rule  is  nowhere  better  stated  than  by  Chancellor  Kent  —  3  Kent  Com.  425: 
**  It  is  the  doctrine  under  the  statute  of  distributions,  that  the  claimants  take  per 
stirpes  only  when  they  stand  in  unequal  degrees,  or  claim  by  representation,  and 
then  the  doctrine  of  representation  is  necessary.  But  when  all  stand  in  equal 
degree  as  three  brothers,  three  grandchildren,  the  nephews,  etc.,  they  take  per 
capita^  or  each  an  equal  share;  because  in  this  case,  representation,  or  taking  per 
stirpes,  is  not  necessary  to  prevent  the  exclusion  of  those  in  a  remoter  d^^; 
and  it  would  be  contrary  to  the  spirit  and  policy  of  the  statute  which  aimed  at  a 
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just  and  equal  distribution.'*  See,  also,  Page  v.  Farker,  61  N.  H.  65,  and  authori- 
ties cited;  2  Wms.  ExTS.  (6th  ed.)  1518;  8  Redf.  Wills.  425. 

It  having  been  found  that  the  plaintiffs  were  prevented  from  appealing  within 
sixty  days  through  accident,  mistake  and  misfortune,  the  petition  for  leave  to 
appeal  is  allowed.  The  decree  of  the  probate  court  is  reversed  and  a  decree  of 
distribution  ordered,  that  the  sum  to  be  distributed  be  divided  into  thirty-one 
equal  shares  and  one  share  be  paid  to  each  of  the  eight  plaintijffis. 

Decree  accordingly. 

Allen,  J.,  did  not  sit;  the  others  concurred. 


Ebbol  V,  Bragg. 
Jaly  81,  1885. 

PsAcnoB  —  ExoLUBioif  or  Evidkitcb  —  Excipnoif  Nor  SpioiTTnro  Gbovnd. 

Upon  the  hearing  before  a  referee  the  defendant  was  asked  this  question :  **  Did  yoo  at 
axij  time  inform  the  town  of  Errol,  or  the  selectmen  of  the  town,  that  you  had  asea  seca- 
rities  of  the  town  to  raise  money,  which  yon  had  appropriated  to  your  indiridaal  use 
and  which  yon  bad  not  accounted  for  to  the  town,  and  if  so,  when  and  to  whom  was  that 
information  communicated?"  Ans.  **I  never  did  at  any  time,  or  to  anybody."  Meli, 
that  as  upon  the  issue  of  concealment  the  eridence  was  relevant,  an  exception  to  its 
admission  that  did  not  point  out  the  ground  of  exception,  was  unavailing. 
Same  —  E vidikci  Harmless  —  Excbption. 

Defendant  was  asked  whether  one  S.  testified  in  a  former  suit  that  he  paid  a  certain 
sum  of  money  to- the  defendant.  This  was  excepted  to,  and  on  being  permitted  to  answer 
said  that  he  did  not  know  what  S.  testified  to.  Bsld^  that  his  answer  rendered  the  testi- 
mony harmless. 

FoRMXK  Adjudication  —  Parol  Etidxncb  —  Mattkr  Not  Appbariho  from  Rboord. 

Parol  evidence  is  competent  to  prove  that  matters  not  appearing  of  record  were  adjudi- 
cated in  a  former  suit. 

Ladd  di  Fletcher^  for  plaintiff.    Aldrich  A  BemicJ^  and  Dudley,  for  defendant. 

Smith,  J.  The  defendant's  cause  for  complaint  seems,  the  way  the  case  has 
been  argued,  to  be,  that  the  referee  has  not  returned  a  specific  finding,  as  reouested, 
u^n  the  question  whether  there  was  any  concealment  by  him  of  his  aealings 
with  the  Rich  and  West  notes,  and  that  be  has  not  reported  the  evidence  upon 
that  point.  The  report  of  the  referee,  twice  recommitted,  was  returned  into 
court  at  the  September  term,  1881.  No  exception  was  taken  to  the  report  by 
reason  of  the  omission  of  the  referee  to  make  a  specfic  finding  upon  the  issue  of 
concealment.  Both  parties  moved  for  judgment  on  the  report  and  t;he  defendant 
also  elected  a  trial  by  jury.  The  court  was  not  asked  to  rule  and  made  no  ruling 
upon  the  report,  but  reserved  all  questions  of  law  raised  by  the  report.  The 
only  questions  raised  by  it  relate  to  the  admissibility  of  certain  evidence  at  the 
hearine  before  the  referee. 

1.  Upon  the  hearing,  the  defendant  was  a  witness,  and  was  asked  this  question : 
**Did  you  at  any  time  inform  the  town  of  Errol,  or  the  selectmen  of  the  town, 
that  you  had  used  securities  of  the  town  to  raise  money,  which  you  had  appro- 
priated to  your  individual  use  and  which  you  had  not  accounted  for  to  the  town, 
4Uid  if -SO-  when  and  to  whom  was  that  information  communicated  ?"  Ans.  "I 
never  did  at  any  time,  or  to  anybody."  To  the  admission  of  this  evidence  the 
•defendant  excepted.  The  ground  of  the  exception  has  not  been  pointed  out. 
Upon  the  issue  of  concealment  the  evidence  was  relevant. 

2.  The  defendant  was  required,  subject  to  exception,  to  testify  in  regard  to  a 
note  for  $300,  included  in  a  former  suit  between  these  parties,  and  to  give  a 
history  of  the  note.  The  particular  grounds  of  this  exception  have  not  been 
stated.     The  case  does  not  show  that  the  evidence  was  incompetent. 

3.  The  defendant  was  asked  whether  one  Sanborn  testified  in  a  former  suit  that 
be  paid  a  certain  sum  of  money  to  the  defendant.  The  question  was  excepted 
to.  The  answer  of  the  witness  that  he  did  not  know  what  Sanborn  testified  to 
rendered  the  testimony  harmless. 

4.  One  question  tried,  was  whether  the  claim  of  the  town  for  the  proceeds  of 
the  Rich  and  West  notes  had  been  adjudicated  in  a  former  suit     If  this  did  not 
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appear  from  the  record,  parol  evidence  was  admissible  to  prove  it.  It  appears 
that  this  claim  was  included  in  the  specification  in  the  former  suit.  The  plaintiffs 
contended  that  it  was  witiidrawn  during  the  trial.  It  is  not  claimed  that  the 
withdrawal  appeared  from  the  record.  The  testimony  of  Jordan  was,  therefore, 
competent.  For  the  same  reason  paper  ''J"  produced  by  him  was  competent, it 
having  been  used  on  the  former  trial 

5.  The  defendant  moved  for  a  nonsuit  upon  the  ground  that  the  plaintiff  had 
not  shown  that  the  defendant  had  any  of  the  town's  money  in  his  hands.  The 
referee  denied  the  motion,  and  the  defendant  excepted.  The  evidence  upou  this 
branch  of  the  case  not  having  been  furnished  us,  we  cannot  say  the  motion  was 
not  properly  denied. 

The  exceptions  are  overruled.  They  do  not  seem  to  have  been  of  sufficient 
importance  to  warrant  the  delay  and  expense  of  a  transfer  to  the  law  term. 

Case  discharged. 

Dob,  G.  J.,  and  Bingham,  J.,  did  not  sit;  the  others  concurred. 


State  «.  Rat. 

July  81,  1886. 

CoKSTiTcrrioKAL  Law  —  Libbrtt  of  thb  Citizen  —  Committiho  to  Ikdustrial  School. 

A  statute  which  authorizes  a  justice  of  the  peace  to  commit  to  the  industrial  scboel  a 
minor  under  the  ase  of  seventeen  years,  upon  a  complaint  charging  a  crime  with  reapect 
to  which  the  jurisdiction  of  the  justice  only  extends  to  requiring  the  accused  to  recognize 
in  sureties  for  his  appearance  at  court,  is  in  conflict  with  article  15  of  the  Bill  of  Rights. 

Habeas  corpus.  The  relator  is  the  father  of  John  Cunningham,  a^ed  sixteen 
years,  and  of  Eddie  Cunningham,  aged  thirteen  years,  who  were  arraigned  upon  a 
complaint  for  burglary  before  a  justice  of  the  peace,  June  10,  1884,  and  pleaded 
not  guilty.  After  an  examination,  the  justice  ordered  them  to  recognize  in  the 
sum  of  $100  each,  with  sureties,  for  their  appearance  at  the  October  term  of  tiiis 
court,  but  immediately  thereafter,  upon  the  application  of  the  State's  counsel, 
under  chapter  287,  section  14,  and  without  the  consent  of  said  minors  or  their 
friends,  the  justice  revoked  the  order  to  recognize,  refused  to  take  bail,  and 
sentenced  John  to  the  industrial  school  for  two  years,  and  Eddie  for  three  years, 
and  issued  a  mittimus  for  their  commitment,  which  was  executed  June  12. 

At  this  time,  Ray,  as  superintendent  of  the  industrial  school,  having  produced 
them  before  the  court  on  a  writ  of  habeas  corpus  issued  upon  the  relator's  petition, 
a  hearing  was  had  and  they  were  discharged  on  the  ground  that  the  justice  had 
no  jurisdiction  to  impose  the  sentence  aforesaid,  and  the  defendant  excepted. 

Hashins  db  Stoddard,  for  relator.     Lans  d  Dole^  for  respondent. 

Smith,  J.  **  When  any  minor  under  the  age  of  seventeen  years  charged  with 
offense  punishable  by  imprisonment,  otherwise  than  for  life,  shall  be  convicted 
and  sentenced  accordingly,  or  shall  be  ordered  to  recognize  for  his  appearance  at 
the  supreme  court,  the  court  or  justice,  upon  application  of  such  minor,  his 
friends  or  the  State's  counsel,  may  order,  that  instead  of  such  imprisonment  or 
recognizance  the  said  minor  may  be  sent  and  kept  employed  and  instructed  &t  the 
reform  school  for  such  term,  not  less  than  one  year  nor  extending  beyond  the  age 
of  twenty-one  years,  as  said  court  shall  judge  most  for  his  time,  interest,  and 
benefit,  provided  he  shall  conduct  himself  according  to  the  regulations  of  said 
school;  and  a  copy  of  such  order  shall  be  sufficient  authority  for  his  commit- 
ment and  detention  at  such  school."  Gen.  Laws,  chap.  287,  §  14.  By  Laws 
1881,  chap.  87,  the  name  of  the  institution  was  changed  to  the  industrial  schooL 
Under  the  authority  of  this  statute,  the  relator's  minor  sons,  one  of  the  age  of 
thirteen  and  the  other  of  the  age  of  sixteen  years,  have  been  sent  to  the  industrial 
school  for  the  terms  of  three  and  two  years  respectively,  neither  having  been  con- 
victed of  any  crime  or  offense.  They  were  brought  before  a  justice  of  the  peace 
upon  a  complaint  charging  them  with  having  committed  the  crime  of  burglary  — 
a  crime  of  the  gravest  character  and  punishable  with  imprisonment  in  the  State 
prison  for  a  long  term  of  years.  The  crime  was  one  which  the  magistrate  had  not 
jurisdiction  to  determine,  but  only  to  inquire  if  just  cause  appeared  to  hold  the 
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accused  to  answer  at  the  supreme  court  They  were  heard  upon  no  other  charge 
than  that  set  out  in  the  complaint,  and  were  not  in  law  required  to  defend 
against  any  other.  An  order  was  made  requiring  them  to  recognize  for  their 
appearance  before  the  supreme  court.     So  far  the  justice  had  jurisdiction. 

At  this  stage  of  the  proceedings  the  counsel  for  the  State  moved  for  an  order 
that  the  accused  be  sent  to  the  mdustrial  school,  and  tlie  justice,  declining  the 
offer  of  the  accused  to  recognize  agreeably  to  the  order  then  just  made  by  him, 
issued  an  order  committing  them  to  the  school  for  the  terms  above  mentioned. 
The  commitment  was  not  for  the  purpose  of  securing  their  appearance  at  the 
supreme  court,  for  tlie  shortest  term  for  which  they  might  be  sent  to  the  scliool 
would  extend  much  beyond  the  next  term  of  the  supreme  court.  If  they  were  com- 
mitted as  a  punishment  for  having  committed  the  crime  of  burglary,  they  Imve 
never  been  tried  or  convicted  of  that  crime  by  the  judgment  of  their  peers.  Arti- 
cle 15  of  the  Bill  of  Rights  provides  that  **no  subject  shall  be  arrested,  impris- 
oned, despoiled,  or  deprived  of  his  property,  immunities  or  privileges,  put  out  of 
the  protection  of  the  law,  exiled  or  deprived  of  his  life,  liberty,  or  estate,  but  by 
the  judgment  of  his  peers,  or  the  law  of  the  land."  This  clause  in  our  Constitu- 
tion is  a  translation  from  ithfigna  duirta^  and  dates  from  1215.  Its  meaning  has 
become  fixed  and  well  determined  "  and  asserts  the  right  of  every  citizen  tp  be 
secure  from  all  arrests  not  warranted  by  law.'*  Mayo  v.  WiUon^  1  N.  H.  63,  57. 
It  guarantees  the  right  of  trial  by  jury  in  all  cases  where  the  right  existed  at  com- 
mon law  in  this  State  at  the  adoption  of  the  Consiitution.  That  a  person  charged 
with  having  committed  the  crime  of  burglary  is  entitled  to  a  jury  trial  has  never 
been  questioned.  As  the  justice  only  had  jurisdicticm  to  inquire  and  not  to  C(m- 
vict,  the  accused  have  had  no  trial.  Provision  is,  and  ever  since  the  adoption  of 
the  Constitution  has  been,  made  by  statute  for  a  trial  by  jury  of  every  crime 
indictable  by  a  grand  jury,  and  of  every  offense  where  an  appeal  is  taken  from 
the  judgment  of  a  justice  or  police  court.  Final  judgment  cannot  be  enforced 
for  the  commission  of  any  police  offense,  however  trivial,  until  the  appellant  has 
been  convicted  by  a  jury  of  his  peers.  If  the  relator^s  sons  were  sent  to  the  indus- 
trial school  for  some  other  crime  or  offense,  it  was  one  of  which  they  have  never 
been  convicted,  and  in  relation  to  article  15  of  the  Bill  of  Rights,  whicli  provides 
that  **  no  subject  shall  be  held  to  answer  for  any  crime  or  offense  until  the  same  is 
fully  and  plainly,  substantially  and  formally  described  to  him,  or  be  compelled  to 
accuse  or  furnish  evidence  against  himself.  And  every  subject  shall  have  a  right 
to  produce  all  proofs  that  may  be  favorable  to  himself,  to  meet  the  witnesses 
agamst  him  face  to  face,  and  to  be  fully  heard  in  his  defense  by  himself  and  coun- 
sel.'» 

But  the  commitment  and  detention  of  the  relator^s  sons  is  justified  by  the 
respondent  upon  the  ground  that  the  industrial  school  is  not  a  prison,  that  the 
order  of  the  commitment  was  not  a  sentence,  and  that  their  detention  is  not  a  pun- 
ishment. The  contention  is  that  the  industrial  school  is  part  of  the  school  system 
of  the  State,  and  that  the  State  as  parens  patrm  may  detain  in  the  school  such 
scholars  as  may  need  its  discipline.  If  it  is  a  privilege  to  be  admitted  a  member 
of  the  school,  it  is  a  privilege  limited  to  *^ offenders  against  the  laws."  At  no 
time  since  its  institution  in  1855,  have  its  doors  been  open  to  the  admission  of  any 
other  class  of  scholars.  Its  advantages  have  not  been  offered  to  every  minor  under 
the  age  of  seventeen  years  who  might  desire  to  enter,  or  whose  parents  or  guard- 
ian might  seek  to  place  him  there.  The  relator's  sons  were  sent  to  the  school, 
either  because  they  had  committed  some  crime  or  offense,  or  because  the  justice 
judged  it  to  be  for  their  "  interest  or  benefit "  to  bo  placed  there.  For  whichever 
of  these  causes  they  were  committed,  the  commitment  was  illegal  As  already 
remarked,  they  have  never  been  convicted  of  the  crime  of  burglary ;  and  they  have 
not  been  tried  or  had  any  opportunity  to  defend  against  any  other  charge.  If  the 
order  for  their  commitment  was  made  because  the  justice  judged  it  to  hi  for  their 
**  interest  and  benefit,*'  the  answer  is  that  he  has  no  authority  by  statute  to  com- 
mit them  for  that  cause. 

Whenever  a  court  or  a  justice  may  send  a  minor  to  the  school  he  may  fix  the 
term  during  which  he  may  be  kept  at  the  school  at  not  less  than  one  year  nor 
extending  beyond  the  age  of  twenty-one  years,  as  the  court  or  justice  "  shall  judge 
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most  for  his  true  interest  and  benefit.^'  The  limit  of  his  stay  or  confinement  in  the 
school  is  determined  by  the  consideration  of  what  shall  be  "  most  for  his  trae 
interest  and  benefit ;  *'  but  the  statute  does  not  confer  upon  the  court  or  justice 
the  power  to  send  a  minor  to  the  school  solely  for  the  reason  that  the  court  or 
justice  may  be  of  opinion  that  it  may  be  for  the  interest  or  benefit  of  the  minor 
to  be  seut  there.  The  original  name  of  the  school,  **  house  of  reformation  for 
juvenile  and  female  offenders  against  the  laws,"  —  Laws  1855,  chap.  1660  —  indi- 
cated the  character  of  the  institution.  The  act  provided  that  any  boy  under  the 
age  of  eighteen  years,  or  any  female  of  any  age,  **  convicted  of  any  offense  known 
to  the  laws  of  tins  State  and  punishable  by  imprisonment  other  than  such  as  may 
be  punished  by  imprisonment  for, life,"  migtit  be  sentenced  to  the  house  of 
reformation.  Id.,  §4.  At  no  period  in  its  history  could  a  person  become  an 
inmate  of  the  institution  unless,  oeing  within  the  prescribed  age,  he  or  she  had 
been  convicted  of  a  crime  or  offense.     The  only  exception  is  the  unconstitutional 

E revision  inserted  in  the  revision  of  1867  —  Qren,  Stat,  chap.  269,  §  14;  Gen. 
Aws,  chap.  287,  §  14  —  authorizing  a  justice  to  send  to  the  school  a  minor  Ims 
than  seventeen  years  of  age  when  he  shall  have  ordered  to  recognize  for  his 
appearance  at  the  supreme  court.  We  cannot  ignore  the  fact  that  in  the  public 
estimation  the  school  has  always  been  reffardea  as  1kqua«i  penal  institution,  and 
the  detention  of  its  inmates  or  scholars  as  mvoluntary  and  constrained.  The  great 
purpose  of  the  institution  was,  the  separation  of  youthful  offenders  from  hudened 
Criminals  of  mature  years,  in  the  hope  of  their  ultimate  reformation  and  of  their 
becoming  useful  citizens .  But  the  fact  cannot  be  overlooked  that  the  detention 
of  the  inmates  is  regarded  to  some  extent  in  the  nature  of  a  punishment,  with 
more  or  less  of  disgrace  attached  on  that  account.  If  the  oraer  committing  a 
minor  to  ,the  school  is  not  a  sentence  but  the  substitute  for  a  sentence,  as  claimed 
by  the  respondent,  what  is  a  substitute  for  a  sentence  but  a  sentence  in  and  of 
itself  ?  It  is  worthy  of  remark  that  the  legislature  has  not  undertaken  to  author- 
ize the  commitment  of  a  minor  to  the  industrial  school  upon  the  mere  present- 
ment of  the  grand  jury. 

In  this  case  the  relator,  the  natural  sruardian  of  his  sons,  has  been  deprived  of 
their  care,  nurture,  education  and  custody  against  his  consent,  and  without  any 
trial  or  hearing  to  which  he  was  a  party,  upon  the  ground,  and  only  ground,  that 
the  justice  found  there  was  just  cause  to  reouire  them  to  appear  at  the  supreme 
court  to  answer  further.  If  he  is  not  a  suitable  person  to  have  the  care  ana  edu- 
cation of  his  children,  that  fact  has  not  been  found,  nor  does  it  appear  that  their 
education  has  been  neglected.  But  how  far  he  is  entitled  to  be  heard  upon  that 
question  we  do  not  decide.  We  have  only  alluded  to  the  matter  as  showing  what 
consequences  may  flow  from  the  unlawful  commitment  of  a  minor  to  this  school. 
Where  the  commitment  is  lawful,  the  loss  by  the  parent  of  his  custody  of  his  child 
follows  as  one  of  the  incidents  for  which  there  is  no  remedy,  and  perhaps  in  many 
instances,  because  of  his  unfitness,  there  ought  to  be  none. 

It  is  further  deserving  of  consideration,  that  the  relator's  sons,  if  indicted  for 
the  crime  of  which  they  were  charged  before  the  justice,  cannot  plead  atUrrfoit 
convict,  although  they  may  remain  at  the  school  the  full  term  for  which  they  were 
sentenced ;  and  if  their  detention  at  the  school  is  a  punishment,  they  are  liable  to 
be  punished  twice  for  the  same  offense,  in  violation  of  the  fundamental  maxim, 
**  Nemo  debet  his  puniriy "  etc.     Broom  Leg.  Max.  348. 

In  coming  to  this  conclusion  we  have  not  overlooked  the  decisions  in  other 
States.  Milwaukee  Industrial  School  v.  Supervisor  Milwaukee  County^  40  Wis.  328; 
S.  C,  22  Am.  Rep.  702;  McLean  County  v.  Humphreys,  104  HI.  378;  Petition  of 
FerricTy  103  id.  867;  S.  C,  42  Am.  Rep.  10;  Roth  v.  House  of  Refuge,  81 
Md.  829;  Ex  parte  Crouse^A  Wliart.  (Penn.)  9.  In  those  cases,  the  detention  of 
abandoned,  dependent  or  depraved  children,  in  houses  of  refuge  or  in  industrial 
or  reform  schools  is  upheld,  upon  the  ground  that  the  power  of  magistrates  and 
county  courts  to  commit,  and  of  such  institutions  to  detain  such  children  is  **  of 
the  same  character  of  the  jurisdiction  exercised  by  the  court  of  chancery  over 
the  persons  and  property  of  infants  having  foundation  in  the  prerogative  of  the 
crown,  flowing  from  its  general  power  and  duty  as  parens  patricB  to  protect  those 
who  have  no  other  lawful  protector,  2  Story  Eq.  Jur.  1888."    Sheldon,  J.,  in 
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Petition  of  Ferrier,  mpra.  Or  as  stated  in  Bx  parte  Grouse,  iupra,  **May  not  the 
natural  parents,  when  unequal  to  the  task  of  education,  or  unworthy  of  it,  be 
superseded  by  the  parens  patricB,  or  common  guardian  of  the  community  ?  "  As 
to  the  soundness  of  the  reasons  given  in  these  cases  we  have  nothing  to  say.  No 
one  of  them  is  an  authority  for  the  commitment  of  a  minor  charged  with  the 
commission  of  a  crime  to  such  an  institution,  without  some  kind  of  a  trial  and 
conviction. 

People  V.  Turner^  55  III  280 ;  S.  C,  8  Am.  Rep.  645,  was  an  application  by 
the  father  for  a  writ  of  Jiabeas  corpus  for  the  dischai^e  from  a  reform  school  of 
his  minor  son.  A  statute  of  Illinois  authorized  the  commitment  to  a  reform 
school  of  children  between  six  and  sixteen  years  of  age  who  are  *' vagrants  or 
destitute  of  proper  parental  care,  or  are  growing  up  in  mendicancy,  idleness  or 
vice,  to  remain  until  reformed,  or  until  the  age  of  twenty-one  years."  The 
relator's  sod,  committed  to  the  school  under  this  statute,  was  discharged,  the 
commitmeot  being  held  not  to  have  been  for  any  criminal  offense,  and  the  statute 
was  declared  unconstitutional.  His  confinement  was  held  to  be  imprisonment  with- 
out due  process  of  law.    Thornton,  J.,  said:    *'Such  a  restramt  upon  natural 

liberty  is  tyranny  and  oppression If  a  father  confined  or  imprisoned 

his  child  for  one  year,  the  majesty  of  the  law  would  frown  upon  the  unnatiutil 
BCt,  and  every  tender  mother  and  kind  father  would  rise  up  in  arms  against  such 
monstrous  inhumanity.  Can  the  State,  as  parens  pcUrics,  exceed  the  power  of  the 
natural  parent,  except  in  punishing  crime  ?  " 

In  Commonwealth  v.  Horregan,  127  Mass.  450,  it  was  held  that  certain  statutes 
relating  to  juvenile  offenders,  so  far  as  they  purport  to  give  inferior  tribunals 
jurisdiction  of  offenses  punishable  by  infamous  punishment,  are  unconstitutional. 

A  statute  of  Ohio  autnorized  the  grand  jury,  where  a  minor  under  the  age  of 
sixteen  years  is  charged  with  crime,  and  the  charge  appears  to  be  supported  by 
evidence  suflcient  to  put  the  accused  upon  trial,  instead  of  finding  an  indictment, 
to  return  to  the  court  that  the  accused  is  a  suitable  person  to  be  committed  to 
the  house  of  refuge,  and  directed  the  court  thereupon  to  order  his  commitment 
without  trial  by  jury.  The  statute  was  declared  constitutional.  Prescott  v.  The 
State,  19  Ohio  St.,  84;  S.  C,  2  Am.  Rep.  888.  The  decision  is  put  upon  the 
ground  that  the  case  **  is  neither  a  criminal  prosecution  nor  a  proceeding  accord- 
ing to  the  course  of  the  common  law,  in  which  the  right  to  a  trial  by  jury  is 
guaranteed.  The  proceeding  is  purely  statutory,  and  the  commitment,  in  cases 
bke  the  present,  is  not  designed  as  a  punishment  for  crime,  but  to  place  miifors 
of  the  description  and  for  the  causes  specified  in  the  statute,  under  the  guardian- 
ship of  the  public  authorities  named,  lor  proper  care  and  discipline,  until  they 
are  reformeo,  or  arrive  at  the  age  of  majority.  The  institution  to  which  they 
are  committed  is  a  school,  not  a  prison,  nor  is  the  character  of  their  detention 
affected  by  the  fact  that  it  is  also  a  place  where  juvenile  convicts  may  be  sent, 
who  would  otherwise  be  condemned  to  confinement  in  the  common  jail  or  peni- 
tentiary." 

The  statute  further  provided  that  in  case  the  cause  for  the  child^s  detention 
shall  be  inquired  into  by  a  proceeding  in  habeas  corpus  it  shall  be  a  sufilcient 
return  to  the  writ  that  he  was  committed  to  the  guardianship  of  the  directors  of 
the  school,  and  that  the  period  for  his  discharge  had  not  arrived.  It  is  intimated 
in  the  opinion  of  the  court  that  it  is  questionable  whether  this  provision  can 
operate  to  restrict  the  power  of  the  court,  invested  by  the  Constitution  with 
jurisdiction  in  habeas  corpus^  from  inquiring  fully  into  the  cause  of  the  detention 
•  of  a  person  restrained  of  his  liberty. 

With  due  respect  for  the  learned  court  which  pronounced  this  opinion,  we  are 
not  convinced  of  the  soundness  of  its  reasoning  or  conclusion.  The  proceedings 
by  which  the  accused  was  adjudged  a  suitable  person  to  be  committed  to  the 
house  of  refuge  were 'conducted  in  secret,  without  his  knowledge  or  consent  or 
that  of  his  parent  or  guardian,  with  no  opportunity  to  be  represented  by  counsel, 
to  be  confronted  with  and  cross-examine  the  witnesses  for  the  prosecution,  or  to 
produce  witnesses  in  his  own  behalf.  The  liberty  of  the  minor  during  the  term 
of  his  minority,  which  might  be  for  a  period  of  many  years,  was  made  to  depend 
upon  the  deliberations  of  a  secret  tribunal.    A  judgment  rendered  upon  such  an 
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^  part^  hearing  is  afl  little  calculated  to  command  the  respect  of  the  communitj 
as  the  proceedinffs  of  the  ancient  court  of  the  star  cliamber.  And  so  far  as  the 
other  cases  cited  arc  like  the  Ohio  case  in  legal  effect,  we  cannot  follow  them. 

Whether  what  has  been  called  a  trial  in  other  jurisdictions  in  cases  of  this  class 
is  a  trial  within  the  meaning  of  our  Constitution,  and  whether  on  any  ground 
than  that  of  a  charge  of  crime,  the  legislature  can  authorize  minors  or  persons  of 
age  to  be  committed  to  the  industrial  school  without  a  trial  by  jury,  if  it  were 
claimed,  and  without  the  consent  of  parent  or  other  guardian,  are  questions  on 
which  we  give  no  opinion. 

Persons  poor  and  standing  in  need  of  relief  may  and  must  be  cared  for  by  the 
overseers  of  the  poor,  and  may  be  sent  to  the  alms-house  for  support;  but  their 
detention  cannot  be  regtirded  as  involuntary.  They  are  in  no  sense  deprived  of 
their  lil>erty  without  the  judgment  of  their  |>eers  or  against  the  law  of  the  land. 
They  are  neither  criminals  nor  charged  with  the  commission  of  crime,  and  this 
provision  of  the  Constitution  was  not  understood  by  itsframers  as  restricting  the 
power  of  the  legislature  to  prescribe  for  the  relief  of  the  w<»rihy  poor.  So  chil- 
dren of  profligate  parents,  or  with  vicious  surroundings,  may  be  taken  from  the 
custody  of  their  natural  guardians  and  committed  to  the  guardianship  of  those 
who  will  properly  care  for  their  moral,  intellectual  and  physical  welfare.  Prirfiey. 
FooU,  ante^  52.  But  this  is  a  power  exercised  by  the  State  as  parens  patrics  in 
the  welfare  and  interest  of  its  citizens.     2  Story  Eq.  Jur.,  §  1333. 

The  common-law  principle  of  reasonable  necessity  has  an  extensive  constitu- 
tional operation  —  yiic^ricA  v.  Wright,  53  N.  H.  398,  899,  400;  Saley  v.  CoUard^  59 
id.  7,  8;  Hopkins  v.  Dickson^  id.  235;  Johnson  v.  Perry ^  66  Vt.  703;  State  y,  Mor- 
gan, 59  N.  H.  322,  825  —  and  in  many  cases  authorizes  the  restraint  of  an  insane 
person—  Colby  v.  Jftckson,  12  N.  H.  526;  Davis  v.  Merrill,  47  id.  208;  0' Connor  y, 
Bmklin,  59  id.  589,  591;  KeUher  v.  Putnam^  60  id.  30;  Uinchman  v.  Richie, 
Bright.  (Penn.)  143;  Fletcher  y,  Fletcher,  1  E.  &  E.  420;  Buswell  Insanity,  §§  19- 
24  —  even  when  he  is  committed  to  an  asylum  upon  a  defective  process.  Shuttle- 
worth's  Case,  9  A.  &  E.  (N.  8.)  651.  But  a  magistrate's  power  to  commit  to  the 
industrial  school  for  detention  during  minority,  every  person,  under  the  age  of 
seventeen  years,  charged  with,  but  not  convicted  of,  an  offense  punishable  with 
impiisonment  otherwise  than  for  life,  on  the  ground  of  the  **  true  interest  and 
benefit "  of  the  accused,  does  not  Come  within  any  constitutional  idea  of  reason- 
able necessity  that  has  prevailed  in  this  State.  For  his  interest  and  benefit  the 
magistrate  might  as  well  be  authorized  to  send  him  to  the  State  prison  as  to  the 
industrial  school,  or  any  other  penal  institution. 

We  are  of  opinion  that  so  much  of  section  14,  chapter  287,  Gen.  Laws  as 
authorizes  a  justice  of  the  peace  to  commit  to  the  industrial  school  a  minor  under 
the  age  of  seventeen  years  upon  a  complaint  charging  him  with  the  commission  of  a 
crime  of  which  the  justice  has  jurisdiction  only  to  require  him  to  recognize  for 
bis  appearance  at  the  supreme  court,  —  on  the  motion  of  the  State's  attorney  and 
without  the  consent  of  any  person  authorized  to  bind  the  minor  by  consent,  — 
is  in  violation  of  article  15  of  the  Bill  of  Rights. 

Exceptions  overruled. 

Blodoett,  J.,  did  not  dt;  the  others  concurred. 


Levy  v.  Woodcock. 

July  81,  1836. 

RiPLBviN  —  Third  Person  DBPSMDnro  —  Titlb  Rbstikq  ok  Fraud. 

A  third  person  is  not  admitted  to  defend  in  an  action  of  replevin  when  the  only  right  he 
shows  to  toe  goods  rests  upon  his  own  fraud. 

Replevin  for  ten  cases  of  merchandise.  The  plaintifiEs  are  assignees  of  Clarence 
B.  Frost  under  the  insolvent  laws  of  Massachusetts.  The  defendants  were 
defaulted,  and  William  A.  Stone,  being  admitted  by  the  court  to  defend,  pleaded 
that  the  goods  were  not  the  property  of  the  plaintiffs,  but  were  his  goods. 

The  plaintiffs'  evidence  tended  to  show  that  Stone  and  Frost  obtained  the  ffoods 
by  means  of  a  fraudulent  conspiracy,  the  plan  of  which  was  that  Frost  would 
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pretend  to  buy  from  Stone  a  large  stock  of  old  and  shop-worn  goods,  which  Stone 
had  in  a  store  at  Clinton,  Mass. ,  and  go  to  carrying  on  business  then  in  his  own 
name;  that  he  should  buy  new  goods  in  his  own  name  and  pay  promptly  for 
them  until  he  established  a  credit  sufficient  for  the  purpose  had  in  view;  that  then 
he  should  buy  largely  on  credit  in  his  own  name,  and  then  Stone  should  secretly 
remove  the  goods  from  the  store  for  his  own  use  without  paying  for  them,  and 
then  Frost  should  fail  and  go  into  insolvency.  All  this  business  was  to  be  entirely 
the  business  of  Stone,  though  done  in  the  name  of  Frost,  and  for  his  services  and 
conduct  in  the  matter  Frost  was  to  be  paid  by  Stone  $12  a  week  and  nothing 
more. 

At  the  close  of  the  plaintiffs'  case  the  defendants  moved  for  a  nonsuit  on  the 
ground  that  there  was  no  evidence  of  property  in  the  goods  in  the  plaintiffs.  The 
motion  was  denied  and  the  defendants  excepted,  and  afterward  consented  to  a 
verdict  for  the  plaintiffs. 

Lane  d  Dolcy  Batchdder  <fe  Faulkner^  Henry  W,  King,  for  plaintiffs.  Hersey  <fc 
AUoU,  F.  A.  OaskiUy  for  defendants. 

Smith,  J.  Third  persons  are  not  admitted  to  defend  in  a  suit  as  a  matter  of 
right.  They  are  only  admitted  to  prevent  an  unjust  diversion  of  property  or 
some  other  wrong.  Ueynolds  v.  Damrell,  19  N.  H.  894,  897 ;  Kimball  v.  Wellington, 
20  id.  439;  Clough  v.  Curtis,  62  id.  — .  In  Reynolds  v.  Damrell,  the  motion  of  a 
subsequent  'attaching  creditor  to  quash  the  writ  for  defect  in  mere  form  was 
denied. 

In  Kimball  v.  Wellington,  a  subsequent  attaching  creditor  was  not  allowed  to 
fill  a  plea  in  abatement  at  the  second  term,  although  that  was  the  first  term  he 
appeared. 

In  Clough  V.  Curtis,  a  subsequent  attaching  creditor  was  allowed  to  show  by 
evidence  aliunde  that  the  writ  was  fraudulently  altered  after  service. 

In  BlaUdeU  v.  Ladd,  14  N.  H.  129,  the  trustee  was  discharged  on  motion  of  a 
iubsequent  attaching  creditor,  because  the  trustee  was  also  one  of  the  plaintiffs. 

In  Davis  v.  Fogg,  58  N.  H.  159,  a  claimant  of  funds  in  the  hands  of  the  trustee 
was  not  allowed  to  defeat  the  plautiffs'  prior  right,  his  own  title  being  shown  to 
be  invalid.  In  that  case  the  appearance  of  a  claimant,  or  of  a  subsequent  attach- 
ing creditor  to  defend,  was  held  to  be  an  equitable  proceeding,  and  that  his  right 
to  resist  the  plaintiffs'  suit  is  not  conclusively  established  by  the  interlocutory 
order  permitting  him  to  appear  and  defend.  It  was  said  his  right  must  remain 
open  to  question,  so  that  when  it  appears  he  has  no  right  to  resist  the  suit'  ^'he 
must  retire  from  the  field,  which  he  is  allowed  to  enter  only  for  the  purpose  of 
showing  that  the  right  which  he  maintains  is  the  right  of  the  case." 

As  against  the  plaintiffs.  Stone  may  have  a  technically  legal  title  to  the  goods 
replevined.  How  that  may  be  we  do  not  decide,  for  the  plaintiffs'  rights,  equitably 
considered,  are  superior. 

The  ground  upon  which  Stone  claims  to  hold  the  goods  is,  that  Frost  was  his 
agent.  But  it  was  not  an  agency  for  the  transaction  of  an  honest  mercantile  busi- 
ness. Their  ultimate  and  principal  object,  as  disclosed  by  the  evidence,  was  the 
perpetration  of  a  fraud,  not  only  upon  the  vendors  of  these  goods,  but  upon  as 
many  other  persons  as  they  might  be  able  to  overreach.  In  the  purchase  of  the 
goods  Stone  was  not  known,  and  it  was  not  intended  he  should  be.  The  goods 
were  bought  upon  the  sole  credit  of  Frost  and  never  paid  for.  It  was  never  intended 
they  should  be  paid  for,  or  that  Stone's  credit  should  be  pledged  for  them.  In 
the  sale  of  the  goods  the  vendors  understood  they  were  dealing  with  Frost  alone, 
and  they  gave  credit  to  him  alone,  and  both  Frost  and  Stone  intended  they  should 
so  understand.  As  Stone  never  paid  for  the  goods,  and  never  intended  to  pay  for 
them,  and  as  his  credit  was  never  pledged  for  the  goods  and  he  never  intended  it 
should  be,  he  is  not  entitled  to  the  benefit  of  this  equitable  proceeding.  He 
obtained  possession  of  the  goods,  but  it  was  in  pursuance  of  a  conspiracy  entered 
into  vdth  Frost  to  cheat  and  defraud  the  vendors,  and  for  which  both  might  have 
been  indicted.  Commonwealih  v.  Eastmath  1  Cush.  189.  The  means  he  used  to 
acquire  possession  were  illegal  and  criminal. 

The  vendors  of  the  goods  had  their  election  to  treat  the  sale  as  valid  and  go 
against  Frost  or  Stone  for  their  price,  or  recover  the  goods  because  of  the  fraud. 
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Their  election  to  treat  the  sale  as  valid,  by  proving  their  claims  against  the  estate 
of  Frost,  is  not  a  reason  for  extending  relief  to  Stone  in  an  equitable  proceeding. 
They  only  accepted  the  position  which  both  Stone  and  Frost  intended  they  should 
take  —  that  of  creditors  of  Frost  The  defendants  have  submitted  to  a  default, 
and  do  not  contest  the  plaintiff's  right  to  recover  the  goods.  The  vendors  inter- 
pose DO  objection  to  the  appropriation  of  the  proceeds  of  the  goods  for  the  benefit 
of  all  the  creditors  of  Frost,  themselves  included.  By  proving  their  claims  against 
his  estate  they  invite  that  result.  Justice  does  not  require  that  Stone  be  admitted 
to  divert  this  property  from  the  honest  creditors  of  Frost,  when  Stone  has  con- 
spired with  him  to  swindle.  At  the  trial  term  the  leave  granted  to  Stone  to  appear 
and  defend  will  be  revoked  and  judgment  will  be  rendered,  on  the  default  of  the 
defendants,  for  the  plaintiffs. 

Case  discharged. 

Gabpektbb,  J.,  did  at;  the  others  concurred. 


SUPREME  COURT  OF  PENNSYLVANIA. 


In  re  Road  in  Borough  of  Phcbniztillb. 

March  8,  1886. 

GonKTT  —  BoROUOH  —  Opbhimo  Strbbts  and  Roads  —  Act  or  Maboh  18,  1868— Abt.  YH^ 
S  8,  Const,  or  1888  —  Gokstitutiokal  Law. 

The  parpose  and  effect  of  the  »ctof  March  18, 1868 --Pab.  Laws,  852 — relating  to  the 
opening  and  straightening  of  roads  and  streets,  was  to  transfer  the  harden  of  the  dam- 
aires  therefor  from  the  benefited  property  owners,  in  the  boroughs  wherein  streets  were 
opened  or  straightened,  to  the  tax  payers  of  the  county  at  large. 

The  title  to  said  act  of  1868,  being  *'An  act  relating  to  borouffhs^  in  the  county  of 
Chester"  ;  and  the  purpose  of  the  act,  as  above  stated.  —  HM^  that  under  article  12,  sec- 
tion 8,  of  the  Const,  of  1838,  which  provides  that  ''do  bill  shall  be  passed  by  the  legisla- 
ture containing  more  than  one  sunject,  which  shall  be  clearly  expressed  in  the  title 
..."  —  said  act  was  unconstitutional  and  void.  The  title  not  only  failed  to  clearly 
express  the  purpose  of  the  act,  but  was  misleading. 

Certiorari  to  quarter  sessions  of  Chester  county,  bringing  up  the  record  in  the 
matter  of  the  opening  of  a  road  in  the  borough  of  Phoenix  ville.  The  commissioners 
of  Chester  county  filed  exceptions  to  the  report  of  the  jury  of  view,  alleging  that 
the  act  of  March  18,  1868  —  Pub.  Laws,  852  —  under  which  the  said  report  was 
made,  was  unconstitutional,  and  that  the  proceedings  not  bein|r  in  accordance 
with  the  previous  legislation,  were  void.  The  court  below  dismissed  the  excep- 
tions and  the  commissioners  took  this  writ. 

8.  D,  Ramsey  A  Thomas  Butler^  for  plaintiffs  in  error,     ff.  H.  GiUeyaony  contra. 

Stbrrbtt,  J.  It  is  conceded  the  validity  of  the  proceeding  in  the  court  of 
quarter  sessions  depends  on  the  constitutionality  of  the  act  entitled  *^  An  act 
relating  to  boroughs  in  the  county  of  Chester,*'  approved  March  18,  1868.  Pub. 
Laws,  352.  If  the  act  is  constitutional  the  order  complained  of  should  be  affirmed ; 
if  not,  the  entire  proceedings  are  erroneous  and  must  be  set  aside.  The  act  in 
question  consists  of  a  single  section,  repealing  the  act  of  April  22,  1856,  entitled 
'^  a  supplement  to  the  act  regulating  boroughs,  approved  April  8,  1851,^  and,  also, 
the  last  proviso  to  the  third  article  and  the  proviso  to  the  fifth  article  of  the 
twenty-seventh  section  of  the  last-mentioned  act,  so  far  as  they  relate  to  boroughs 
then  incorporated  or  thereafter  to  be  incorporated  in  the  county  of  Chester;  and 
then  declaring  that  *^  like  proceedings  shall  be  had  for  the  opening,  widening  and 
straightening  of  roads,  streets,  lanes,  courts  and  alleys  laid  out  and  ordained  in 
the  said  boroughs  .  .  .  and  for  the  assessment  and  payment  of  damages  sus- 
tained thereby  as  are  provided  by  law  for  the  layincf  out  and  opening,  and  the 
assessment  and  p^ment  of  damages  sustidned  thereby,  of  public  roads  within  the 
said  county,  outside  of  said  boroughs." 

The  first  section  of  the  repealed  supplement  of  April  22, 1856,  provided  for  the 
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appoiotment  of  viewers  to  **  assess  and  allow  to  all  persons  injured  '*  by  the  open- 
ing, widening  or  extension  of  any  street  or  alley  in  any  of  said  boroughs, 
''such  damages  as  they  respectively  shall  have  sustained  over  and  above  all 
advantages;"  and  also  to  '*make  assessments  for  contribution  upon  all  such 
properties  as  shall  be  benefited  by  the  opening,  widening  or  extension  of  such 
streets  and  alleys,  such  sums  respectively  as  they  may  have  been  benefited  over 
and  above  all  disadvantages."  The  second  section  required  the  viewers  to 
describe  in  their  report,  **the  respective  properties  assessed,  whether  for  contri- 
bution or  damages,  and  the  amounts  thereof  respectively, "  and  authorized  the 
court  to  modify,  approve  and  confirm  said  report,  etc. — Pub.  Laws,  525. 

One  of  the  repealed  provisos  prohibited  the  opening,  for  public  use,  of  any 
such  street,  lane  or  alley  until  the  damages,  with  interest  from  date  of  adjudica- 
tion, shall  be  liquidated ;  the  other  required  that  all  damages  assessed  beyond  the 
value  of  the  land  appropriated  to  public  use,  shall  be  separately  assessed  and*paid 
by  the  borough — rub.  Laws,  837. 

Bearing  in  mind  that  damages  incurred  in  laying  out  and  opening  public  roads 
in  the  county,  outside  of  the  boroughs,  are  payable  by  the  county,  as  provided 
in  the  eighth  section  of  the  general  road  law  of  1886,  it  must  be  very  evident 
that  the  design  and  effect  of  the  special  act  of  1868  (supra),  was  to  render  the 
county  liable  for  all  damages  occasioned  by  the  opening,  widening  and  straight- 
ening of  roads,  streets,  etc.,  in  the  respective  boroughs;  in  other  words,  to  trans- 
fer the  burden,  whatever  it  might  be,  from  the  benefited  property  owners  in  the 
boroughs  to  the  tax-payers  of  the  county  at  large.  The  contention  is  that  the 
last-mentioned  act,  under  which  the  proceedings  were  had  is  void,  in  that  it 
offends  against  article  12,  section  8,  of  the  Constitution  of  1838,  which  declares: 
''No  bill  shall  be  passed  by  the  legislature  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title,  except  appropriation  bills." — Purd. 
84,  pi.  3. 

The  design  and  scope  of  this  constitutional  amendment,  adopted  in  1864,  are 
readily  understood  when  we  consider  the  mischief  it  was  intended  to  remedy. 
^Prior  to  that  date  the  vicious  practice  had  obtained  of  incorporating  in  one  bill  a 
variety  of  distinct  and  independent  subjects  of  lej^islation.  The  real  purpose  of 
the  bill  was  often,  and  sometimes  intentionally,  disguised  by  a  misleading  title 
or  covered  by  the  all-comprehensive  phrase,  **and  for  other  purposes,"  with 
which  the  title  of  many  *^<nnnilms^^  bills  concluded.  Members  of  the  legislature, 
as  well  as  the  general  public,  were  thus  misled  or  kept  in  ignorance  as  to  the  true 
character  of  proposed  le^lation.  To  remedy  this  ^eat  and  growing  evil,  the 
amendment  in  the  fij^t  place  prohibits  the  introduction  of  more  than  one  subject 
in  each  bill.  In  determining  the  unity  of  the  subject,  regard  must,  of  course,  be 
had  to  the  ultimate  object  to  be  attained.  Details  leading  to  the  Accomplish' 
ment  of  that  object  are  cognate  to  the  subject  of  legislation  and,  therefore,  form 
a  part  tliereof.  The  act  under  consideration  is  of  that  character  and  hence  it 
does  not  offend  against  the  prohibitory  clause  of  the  amendment. 

But  unity  of  subject  is  not  enough.  The  mandatory  clause  of  the  amendment 
imperatively  requires  that  the  subject  of  proposed  legislation,  whatever  it  may  be, 
shall  be  clearly  expressed  in  the  title  of  the  bill.  As  the  means  of  notice  to 
representatives,  as  well  as  their  constituents,  the  latter  is  quite  as  essential  as  the 
former.  We  are  not  called  upon,  however,  to  show  the  necessity  or  vindicate  the 
wisdom  of  the  constitutional  requirement.  It  is  enough  for  us  to  know  that  it  is  an 
express  mandate  of  the  organic  law  which  the  legislature  ought  to  obey  and 
courts  are  bound  to  enforce.  While  it  may  be  difficult  to  formulate  a  rule  by 
which  to  determine  the  extent  to  which  the  title  of  a  bill  must  specialize  its 
object,  it  may  l>e  safely  assumed  that  the  title  must  not  only  embrace  the  sub^ 
ject  of  proposed  legislation,  but  also  express  the  same  so  clearly  and  fully  as  to 
give  notice  of  the  legislative  purpose  to  those  who  may  be  specially  interested 
therein. 

Unless  it  does  this  it  is  useless.  While  it  has  been  repeatedly  said  the  title  of  a 
bill  need  not  be  a  complete  index  of  its  contents,  it  has  never  been  doubted  that 
the  subject  of  proposea  legislation  must  be  so  expressed  in  the  title  of  the  bill  as 
to  give  notice  of  its  purpose  to  members  of  the  legislature  and  others  specially 
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interested.  Com,  v.  Oreen^  58  Penn.  fit.  288;  DorMy's  Appealy  72  id.  192;  Beeket  v. 
City  of  Allegheny y  85  id.  191.  In  Dormfe  Appeal^  supra,  it  is  said:  "The  pur- 
pose of  the  amendment  is  to  prevent  a  number  of  different  and  unconnected  sab- 
lects  from  being  gathered  into  one  act,  and  thus  to  prevent  unwise  or  injurious 
legislation  by  a  combination  of  interests. 

''  Another  purpose  was  to  give  information  to  the  members  or  others  interested 
by  the  title  of  tiie  bill  of  the  contemplated  legislation,  and  thereby  to  prevent  the 
passa<;e  of  unknown  and  alien  subjects  which  might  be  coiled  up  in  the  folds  of 
the  bill.  The  amendment  was  found  necessary  to  correct  the  evils  of  unwise, 
improvident  and  corrupt  legislation,  and  therefore  is  to  receive  an  interpretation 
to  effectuate  its  true  purpose.  It  would  not  do  to  require  the  title  to  be  a  com- 
plete index  to  the  contents  of  the  bill,  for  this  would  make  legislation  too  diffi- 
cult and  bring  it  into  constant  danger  of  being  declared  void.  But,  on  the  other 
banQ,  the  title  should  be  so  certain  as  not  to  mislead.  The  language  of  the 
amendment  is,  ^  one  subject  which  shall  be  clearly  expressed  in  the  title.'  To  be 
*  clearly  expressed  *  certainly  does  not  mean  something  which  is  dubious  and  there- 
fore not  clearly  expressed.  If  then  the  title  seems  to  mean  one  thing,  while  the 
enactment  as  clearly  refers  to  another,  it  cannot  be  said  to  be  *  clearly  expressed.'  '* 

Speaking  of  the  act  under  consideration  in  Becket  v.  Allegheny  City^  evpra^  our 
brother  Gordon  says :  If  it  be  true  that  the  purpose  of  the  constitutional  amend- 
ment is  *'  that  members  of  the  legislature  ana  all  others  interested  may  have  notice 
of  the  contemplated  legislation  in  order  that  such  as  is  secret  and  unwise  may  be 
discussed  and  prevented,  then  the  act  under  consideration  certainly  comes  within 
the  prohibition  and  is  of  no  effect  as  to  all  persons  outside  of  the  city  of  Alle- 
gheny." 

The  only  case  seemingly  opposed  to  the  views  above  expressed  is  Blood  v.  Mar- 
celliott^  53  Penn.  St.  891.    The  extreme  limit  of  constitutional  relaxation  reached  in  i 
that  case  is  not  likely  to  be  again  attained  and  certainly  not  exceeded. 

In  view  of  what  has  been  said,  we  think  the  act  in  question  is  unconstitutional. 
While  it  perhaps  conforms  to  the  first  clause  of  the  amendment,  it  undoubtedly 
offends  against  the  second  in  that  the  subject  of  legislation  is  not  so  clearly 
expressed  in  the  title  as  to  give  any  notice  of  the  legislative  purpose.  That 
purpose,  as  we  have  seen,  was  to  transfer  the  burden  of  street  damages  in 
the  several  boroughs  of  the  county  from  the  benefited  property  owners  therein 
and  impose  the  same  on  the  tax  payers  of  the  county  at  large.  No  one  reading  the 
title  of  the  act  would  for  a  moment  suppose  that  such  was  the  legislative  inten- 
tion. On  the  contrary  he  would,  without  hesitation,  conclude  that  the  operation 
of  the  act  was  restricted  to  boroughs,  and  that  no  property  owner  in  the  county 
outside  the  boroughs  would  be  affected  thereby.  The  title  not  only  fails  to  give 
notice  of  the  legislative  purpose,  but  is  actually  misleading.  The  intention  of  the 
amendment  was  to  require  that  the  real  purpose  of  a  bill  should  not  be  disgoiaed 
or  covered  by  language  calculated  to  mislead. 

Conceding  that  it  requires  a  clear  case  to  justify  us  in  declaring  an  act  uncon- 
stitutional on  the  ground  that  it  offends  against  the  amendment  above  quoted,  we 
think  the  one  before  us  is  of  that  character. 

Proceedings  reversed  and  set  aside. 


Carroll  «.  Burns. 

March  88,  1885. 

Will —  Rule  in  Shkllbt's  Case. 

A  testatrix,  by  her  will,  devised  certain  real  estate  to  her  daughters  daring  their  natural 
lives  and  after  their  death  then  to  their  lawful  issue  and  the  heirs  and  assigns  of  such 
issue.  Held,  that  the  devise  was  within  the  operation  of  the  rule  in  Shellv's  case  aod 
vested  an  estate  tail  in  the  daughters,  which  estate,  under  the  act  of  April  27,  1855,  was 
converted  into  a  fee-simple.* 

Error  to  the  court  of  common  pleas  No.  1,  of  Philadelphia  county.     Thib  was  a 
case  stated,  in  which  T.  J.  Carroll  was  plaintiff  and  Mary  Burns  defendant,  and 
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from  which  it  appeared  that  Jane  Brooks,  a  widow,  died  seized  of  a  certain  prem- 
ises in  Philadelphia,  which  she  devised  by  the  following  clause  in  her  will: 

•*  All  the  rest,  residue  and  remainder  of  my  estate,  real  and  personal,  I  devise 
and  bequeath  unto  my  three  daughters,  to  have  and  to  hold  to  them  during  their 
natural  lives,  and  after  their  death  then  to  the  lawful  issue  of  my  said  three 
dajukghters  and  the  heirs  and  assigns  of  such  issue/^ 

Two  of  the  daughters  conveyed  their  respective  shares,  in  fee,  to  the  third  (Mrs. 
Antrim),  and  by  sundry  conveyances  the  title  of  this  third  daughter,  thus  acquired, 
became  vested  in  the  plaintiff.  The  plaintiff,  by  contract  in  writing,  agreed  to 
sell  the  premises  to  the  defendant  for  $i500  cash  and  $500  on  ground  rent,  other- 
wise clear  of  incumbrance.  The  defendant  refused  to  accept  the  deed,  which  the 
plaintiff  subsequently  tendered,  on  the  ground  that  Mrs.  Antrim^s  title,  afterward 
vested  in  the  plaintiff,  was  not  a  marketable  title  in  fee. 

Judgment  was  to  be  entered  for  plaintiff,  for  the  amount  of  the  purchase- 
money,  if  the  court  held  that  Mrs.  Antrim  took  a  good  title  in  fee;  but  other- 
wise for  defendant.  The  court  entered  judgment  for  defendant  on  the  case  stated, 
and  the  plaintiff  took  a  writ  of  error  to  the  supreme  court,  upon  Which,  April  9, 
1884,  said  court  entered  the  following  opinion : 

'*  We  have  no  doubt  that  the  testatrix  meant  children  when  she  used  the  word 
*  issue.'  Considering  the  whole  paragraph  in  which  it  is  used,  we  cannot  arrive  at 
any  other  conclusion.  The  clear  intent  of  the  testatrix  was  to  give  to  each  of 
her  daughters  a  life  estate  only,  and  on  their  death  to  give  to  their  children  and 
their  heire  the  estate  in  fee.  The  language  used  was,  therefore,  a  word  of  pur- 
chase. Hence  they  took  the  remainder  as  purchasers,  and  not  by  descent.  Rob- 
iiu  V.  Quinlwe?i,  79  Penn.  St.  833,  rules  this  case.  This  rule  of  property  is  too 
well  settled  in  Pennsylvania  to  admit  of  its  being  disturbed.     Judgment  affirmed.*' 

Subsequently  a  re-argument  was  granted. 

Joseph  F.  Gross  J  for  plaintiff  in  error.  Hampton  L.  Ca/rson,  Wm.  A.  Redding 
and  J.  Levering  Jones,  for  defendant  in  error. 

Trunkey,  J,  The  only  case  relied  on  by  the  defendant  to  sustain  the  judg- 
ment of  the  court  below  is  Robins  v.  Quinliven,  79  Penn.  St.  388.  There  the 
question  arose  upon  a  devise  by  the  testator  to  his  daughter,  *^  for  and  during 
her  natural  life,  and  after  her  death  to  her  issue  and  their  heirs  forever,  in  the 
proportions  to  which  they  would  be  entitled  under  the  intestate  laws  of  Penn- 
sylvania, respectively."  The  clear  opinion  of  Justice  Williams  places  the  judg- 
ment on  the  true  ground,  namely:  '*The  gift  of  the  remainder  is  not  to  the 
issue  alone,  but  to  the  issue  and  their  heirs  forever,  in  the  proportions  to  which 
they  would  be  entitled  under  the  intestate  laws  of  Pennsylvania  respectively; 
that  is  to  say,  in  equal  shares  as  tenants  in  common.  The  limitation  to  the  heirs 
general  of  the  issue,  with  the  superadded  words  of  distributive  modification, 
clearly  shows  that  by  'issue'  the  testator  meant  children,  and  intended  that  they 
should  take  the  remainder  as  purchasers  and  not  as  heirs  by  descent."  He  then 
refers  to  the  settled  rule,  citing  some  of  the  authorities,  that  where  there  is  a 
devise  to  one  for  life,  with  remainder  to  his  issue  as  tenants  in  common,  with  a 
limitation  to  the  heirs  ^neral  of  the  issue,  the  issue  take  as  purchasers.  There 
is  no  sign  that  had  the  devise  omitted  the  words  of  distributive  modification,  the 
word  ** issue"  would  have  been  construed  to  mean  children. 

In  the  defendant's  argument,  it  was  suggested  that  the  terms  of  that  devise 
introduced  no  real  distrioutive  modification,  but  contained  merely  *'  an  accurate 
periphrasis  of  the  word  'heirs.'"  Were  this  so,  the  fact  would  remain  that  the 
devise  was  construed  to  contain  a  distributive  modification,  in  words  equivalent 
to  a  provision  that  the  issue  and  their  heirs  should  take  in  equal  shares  as  tenants 
in  common.  That  construction  was  the  basis  of  the  decision.  If  erroneous,  the 
mistake  was  of  fact,  not  of  law.  But  there  was  no  mistake.  The  common-law 
rule  relating  to  inheritance  was  materially  changed  by  the  statute  which  defines 
the  persons  who  shall  inherit  the  lands  of  intestates,  and  the  proportions  which 
they  shall  take.  The  devise  of  the  remainder  to  the  issue  in  the  statutory  pro- 
portions was  conclusive  that  the  testator  used  "  issue  "  for  children. 

In  this  case,  the  testatrix  devised  the  real  estate  to  her  three  daughters,  to  have 
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and  to  hold  to  them  during  their  natural  lives,  and  after  their  death  then  to  the 
lawful  issue  of  her  said  three  daughters  and  the  heirs  and  assigns  of  such  issue. 
The  rule  is  unquestioned  that  prima  facie  in  a  will,  the  word  '*  issue  **  means  '*  heirs 
of  the  body/*  and  will  be  construed  as  a  word  of  limitation,  unless  there  be 
explanatory  words  showing  it  was  used  in  a  restricted  sense.  It  is  urged  that  the 
word  **such,"  with  the  form  of  expression  where  used,  is  sufficient  to  show  that 
by  '^  issue''  the  testatrix  meant  children.  There  is  no  other  explanatory  word. 
What  difference  is  there  between  a  devise  to  A.  for  life,  and  then  to  the  issue  of 
A.  and  the  heirs  and  assigns  of  such  issue,  and  a  devise  to  A.  for  life,  and  then  to 
A.'s  issue  and  their  heirs  and  assigns  ?  Precisely  the  same  persons  are  meant  by 
issue  in  each  phrase,  and  the  word  has  the  same  power  in  one  as  the  other.  Each 
form  expresses  the  same  thing.  If  the  word*  *  children  "  were  put  instead  of  *Mssue, " 
each  phrase  would  then  express  the  same  meaning,  and  the  children  after  their 
ancestor's  death  would  take  in  fee  as  purchasers.  The  clause  in  the  will  where 
**such  "  is  used,  Is  the  equivalent  for  *' issue  and  their  heirs."  Technical  words, 
or  words  of  a  definite  meaning,  must  be  construed  according  to  their  legal  or  defi- 
nite effect,  unless  from  other  inconsistent  words  in  the  will,  it  be  clear  that  they 
are  used  in  some  other  definite  sense.  Applying  the  legal  rules  of  interpretation 
the  intendment  of  this  devise  is  plain. 

A  long  current  of  decisions  in  England  and  in  this  Commonwealth  has  estab- 
lished and  continued  in  force  a  rule  as  follows:  **  When  the  ancestor  by  any  gift 
or  conveyance  takes  an  estate  of  freehold,  and  in  the  same  gift  or  conveyance  an 
estate  is  limited  either  mediately  or  immediately  to  his  heirs  in  fee  or  in  tail,  that 
always  in  such  cases  the  heirs  are  words  of  limitation  of  the  estate,  and  not  words 
of  purchase." 

The  rule  operates  to  give  the  ancestors  an  estate  for  life  in  the  first  instance, 
and  by  force  of  the  devise  to  his  heirs,  general  or  special,  the  inheritance  also,  by 
conferring  the  remainder  on  him  as  the  stock  from  which  alone  they  can  inherit, 
and  the  source  from  which  alone  inheritable  blood  can  spring.  HiUman  v.  Bou- 
slaugh,  13  Penn.  St.  344.  Gibson,  C.  J.,  also  said  that  the  rule  subverts  a  par- 
ticular intention  in,  perhaps,  every  instance  of  its  operation ;  but  it  is  an  intention 
which  the  law  cannot  indulge,  being  an  intention  to  create  an  inalienable  estate 
tail  in  the  first  donee;  and  that  the  rule  is  too  intimately  connected  with  the  doc- 
trine of  estates  to  be  separated  from  it  without  breaking  the  ligaments  of  prop- 
erty. 

Aside  from  the  words  of  distributive  modification,  the  devise  in  RMmy.  Quin- 
liven  would  have  been  within  the  operation  of  the  rule,  and,  therefore,  that  case 
does  not  determine  this  in  favor  of  the  defendant.  Perhap  the  testatrix  intended 
to  give  a  life  estate  to  her  daughters,  and  the  remainder  m  fee  to  their  children; 
but  she  has  used  words  which  definitely  vest  in  her  daughters  an  estate  tail,  and 
the  courts  are  not  at  liberty  to  wrest  them,  so  that  they  may  mean  any  thing  else. 
She  has  used  apt  words  to  create  a  particular  estate  in  certain  persons,  and  it  ought 
not  to  be  arbitrarily  ruled  that  she  intended  some  other  thing  than  that  expressed. 

Judgment  reversed,  and  judgment  is  now  entered  for  the  plaintiff,  sum  to  be 
liquidated  by  the  prothonptary  of  the  common  pleas. 

Mercub,  C.  J.,  and  Gordon  and  Sterrktt,  JJ.,  dissent.  They  think  the 
language  of  the  testatrix  so  clearly  shows  she  meant  children,  and  not  heirs  gen- 
erally, that  the  rule  in  Shelley's  case  does  not  apply. 


Nbafie  t.  Patterson. 

April  18,  1886. 

Replevin  —  Ripairs  op  Ybssbls  —  Liks  Thbbbpob  while  in  Repairer's  PossBSSioif  —  Trajo* 
PER  OP  Possession  Obtained  bt  Abtipicb. 

Where  one,  who  ha0  a  lien  on  a  boat  for  repairs,  is  indaced  by  artifice  and  deceit  to 
deliver  possession  of  the  same  to  the  owner,  upon  the  latter' s  promise  to  give  forthwith 
a  specified  security  therefor,  and  the  owner  afterward  refuses  the  security,  such  delivery 
is  not  absolute  ana  the  repairer  can  maintain  replevin  for  the  boat 

In  an  action  of  replevin  by  A.  against  B.  A  C.,  plaintiffs  evidence  was  to  the  following 
effect;  B.  A  C.»  owners  of  a  tug-boat,  sent  her  to  A.'b  works  for  repairs  and  promised  to 
give  him  notes  with  good  indorsers  in  payment  therefor.    When  the  work  was  partly  fin- 
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ished  C.  told  A.  that  the  iudorsers  coald  not  be  procured  but  that  there  was  nothing  against 
the  boat  except  A.*s  claim,  and  that  6.  A  G.  would  give  a  mort^paffe  on  her  to  secure  the 
notes.  This  A.  agreed  to  and  completed  the  repairs ;  0.  then  paid  nim  $/)00,  and  asked  for 
the  boat,  which  A.  refused  to  deliver  until  a  settlement.  Afterward  0.  brought  the  notes 
and  promised  A.  that  as  soon  as  the  mortgage  was  drawn  B.  &  C.  would  execute  it,  and 
meantime  he  asked  for  possession  of  the  boat.  Relying  upon  this  promise  A.  save  him 
possession  of  the  boat  and  took  the  notes.  Subsequently  B.  denied  G.'s  authority  to 
promise  the  mortgage  and  it  was  never  executed  nor  was  the  boat  returned.  The  court 
upon  this  evidence  granted  a  compulsory  nonsuit.  Beld^  that  this  was  error.  The  evi- 
dence warranted  a  finding  bv  the  jury  of^an  intention  to  deceive  and  cheat  A.  It  did  not 
show  an  absolute  delivery  of  the  boa^  but  simply  a  delivery  on  condition  that  if  B.  A  C. 
refused  the  security,  they  would  retam  the  boat.     Replevin  would,  therefore,  lie. 

Error  in  common  pleas.  No.  2,  of  Philadelphia  county.  This  was  an  action  of 
replevin  by  Neafie  &  Levy  against  Robert  Patterson  and  Joseph  G.  Patterson,  his 
son,  trading  as  Patterson  &  Son,  —  to  recover  possession  of  a  certain  tug-boat, 
belonging  to  defendants,  but  upon  which  plaintiffs  claimed  a  lien  for  repairs. 
The  court  below  refused  to  submit  plaintiffs^  evidence  to  the  jury  and  granted 
compulsory  nonsuit  against  them,  whereupon  they  took  this  writ.  The  facts  as 
appearing  from  said  evidence  are  set  out  in  the  opinion  of  the  court. 

/.  Warren  CouUtoriy  for  plaintiffs  in  error.  Henry  R.  Edmuiidn^  for  defendants 
in  error. 

Trunkky,  J.  That  the  plaintiffs  had  a  lien  on  the  boat  for  the  value  of  the 
repairs  is  not  denied.  Nor  is  there  dispute  respecting  the  fact  that  the  defend- 
ants took  possession  with  the  plaintiffs^  consent.  The  plaintiffs  allege  that  their 
consent  was  procured  by  artific,  and  the  possession  was  given  upon  condition  that 
the  defendants  would  execute  a  mortgage  to  secure  the  notes,  and  upon  the 
refusal  to  execute  the  mortgage,  they  had  right  to  immediate  return  of  the  prop- 
erty. Was  this  allegation  sustained  by  the  proof?  For  the  present,  what  the 
witnesses  testified  must  be  taken  as  true,  with  every  inference  of  fact  in  favor  of 
the  plaintiffs  which  the  jury  would  have  been  warranted  in  finding. 

At  the  outset  the  plaintiffs  were  induced  to  undertake  the  extensive  and  costly 
repairs  by  the  defendants*  promise  to  give  notes  with  good  indorsers.  Payment 
in  money  was  not  to  be  made  on  completion  of  the  repairs.  After  the  wovk  had 
progressed  sometime,  one  of  the  defendants,  Joseph  Patterson,  told  the  plaintiffs 
that  they  could  not  give  the  indorsers,  that  the  boat  did  not  owe  a  dollar  except 
to  the  plaintiffs,  and  they  agreed  that  the  notes  should  be  secured  by  a  mortgage 
of  the  boat  instead  of  indorsers.  After  the  work  was  done,  said  Joseph  paid 
$500,  and  was  informed  by  the  plaintiffs  that  the  boat  could  not  leave  the  aock 
until  settled  for.  In  a  few  days  he  went  again  with  notes  already  signed,  ascer- 
tained and  filled  in  the  amounts  and  wanted  possession  of  the  b^t;  but  the 
plaintiffs  still  insisted  on  the  mortgage.  He  remarked  that  h«  **  did  not  want  the 
boat  to  lay  around  the  shop  while  the  mortgage  was  being  drawn  and  executed, 
which  would  take  some  days.  .  .  .  Tou  let  me  have  the  boat  so  that  she 
can  go  to  work  and  have  the  mortgage  sent  down  to  our  ofilce  and  we  will  exe- 
cute it.*'  After  some  further  assurances  on  his  part  that  the  mortgage  would  be 
properly  executed,  the  plaintiffs  agreed  he  might  take  the  boat.  Tlie  mortgage 
was  properly  prepared  and  sent  to  the  defendants*  office,  and  Robert  Patterson 
denied  the  authority  of  his  son  to  promise  a  mortgage ;  would  not  give  it  because 
otiier  parties  had  a  mortgage  on  the  boat,  and  relTused  to  take  back  the  notes  or 
give  up  the  receipt  or  return  the  boat  He  repudiated  nothing  his  son  had  done 
save  the  promise  to  give  the  mortgaj^.  In  fact,  a  lar^  mortgage  was  on  the  boat 
at  the  time  said  Joseph  represent^  it  to  be  dear.  This,  if  not  pertinent  for  other 
purposes,  shows  the  intent  of  the  defendants.  It  was  a  false  pretense  to  induce 
the  making  of  expensiTe  repairs  on  the  security  of  the  boat  ak>ne,  and  proper  to 
be  considered  with  other  acts  of  the  defendants. 

It  is  clear  that  Robert  Patterson  had  no  more  right  to  retain  possession  of  the 
boat  than  his  son,  if  the  latter,  by  artifice  and  falsehood,  got  permission  to  take 
it  on  condition  that  the  mortgage  would  be  executed  as  soon  as  prepared  and  sent 
to  their  office.  If  the  son  had  no  authority  to  make  the  representation  and  prom- 
ise, the  defendants  had  no  right  to  hold  the  possession  obtained  by  means  thereof. 
If  they  conspired  to  do  the  act,  their  cldm  is  equally  bad.  The  evidence  would 
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warrant  a  finding  by  the  jury  of  something  more  than  an  intention  to  get  the 
boat  on  a  promise  to  pay  for  the  repairs,  an  intent  to  deceive  and  cheat  the  plain- 
tiffs. Ana  also  the  jury  might  infer  from  the  evidence  that  the  plaintiffs  did  not 
intend  an  absolute  delivery,  but  one  on  condition  that  if  the  defendants  refused 
the  security  they  would  return  the  boat. 

In  case  of  sale  of  personal  property  if  the  vendor  rely  on  the  promise  of  the 
vendee  to  pay  and  deliver  the  property  absolutely,  the  right  of  the  property  is 
changed,  though  not  paid  for.  But  if  the  vendor  did  not  rely  on  the  promise  to 
pay,  but  relied  on  receiving  payment  as  soon  as  the  last  delivery  was  made,  agree- 
ably to  contract,  after  delivery  in  default  of  payment,  he  could  maintain  replevin. 
Hekderbon  v.  Lauek^  21  Penn.  St.  859,  There  the  vendor  sold  a  quantity  of  corn 
to  be  paid  for  on  delivery  at  the  vendee's  mill.  The  com  was  delivered  on  the 
19th,  20th  and  28th  days  of  March,  and  thrown  in  a  pile  with  other  com,  the 
vendee  taking  a  receipt  for  each  load  as  delivered.  When  the  last  load  was  deliv- 
ered, the  vendor  went  to  the  residence  of  the  vendee  for  the  payment,  but  find- 
ing him  sick  and  unable  to  attend  to  business,  returned  to  the  mill  and  noti- 
fied the  miller  -^that  he  would  reclaim  the  corn.  After  the  vendee's  death,  the 
administi*ator  i*efusing  to  permit  the  vendor  to  take  away  the  com,  he  recovered 
in  replevin.  Though  the  delivery  was  complete,  the  circumstances  showed  it  was 
upon  the  condition  of  payment  to  be  made  as  soon  as  complete,  and  that  there 
was  no  intent  on  the  part  of  the  vendor  to  deliver  absolutely  and  rely  on  the  ven- 
dee's promise  to  pay. 

This  action  concerns  the  parties  to  the  transaction,  and  so  far  as  appears  no 
third  person  will  be  affected  by  the  result.  The  plaintiffs  promptly  callea  for  the 
execution  of  the  mortgage,  which  the  defendants  refused,  ana  refused  to  take 
back  the  unsecured  notes  and  place  the  plaintiffs  in  the  position  they  were  at  and 
immediately  before  the  time  they  consented  to  the  taking  of  the  boat  from  the 
dock.  Surely  the  defendants  were  not  injured  by  the  delay  in  bringing  suit,  the 
delay  did  not  prevent  them  from  returning  the  boat  or  complying  with  the  terms 
on  which  they  took  it,  and  there  was  no  such  delay  as  defeats  the  plaintiffs'  right 
We  ar§  of  opinion  the  evidence  should  have  been  submitted. 

Judgment  reversed,  and  vrocedendo  awarded. 


Neoling  v.  Arnot. 

May  29,  1885. 

ExBMPTON  —  Claim  of,  by  Dbbtor  —  Rbpdsal  of  Const ablb  to  Allow  Claim  —  Lbtt  axd 
Salb  —  TrbspaSs.  • 

Ad  officer  who  seizes  property  of  a  defendant  under  a  lawful  execution  and  refuses  to 
permit  him  to  have  the  benefit  of  the  Exemption  Act  of  1849  —  such  defendant  being  en- 
titled to  the  exemption,  and  haTinfl;  made  demand  becomes  a  trespasser  ab  itUUo. 

An  officer  has  no  authority  to  sell  goods  which  the  debtor  is  entitled  to  retain  under  said 
act,  unless  the  debtor  waives  his  rient  or  neglects  to  demand  it. 

A  waiver  of  this  nght  by  the  debtor  is  valid  without  consideration  other  than  the  debt 
itself;  but  mere  silence  on  his  part  and  a  refusal  to  renew  a  demand  onoe  made,  cannot 
\)e  construed  as  a  waiver  of  his  claim. 

Error  to  common  pleas  of  Chester  county. 

Trespass,  by  Wm.  Arnot  against  Boynton  Neoling,  a  constable,  to  recover  dam- 
ages for  a  levy  made  by  Neoling  on  Arnot^s  personal  property  and  a  refusal  to 
allow  the  latter's  claim  for  exemption. 

On  March  11,  1834,  an  execution  was  issued  on. a  certain  judgment  against 
Arnot,  and  put  in  Neoliug^s  hands ;  whereupon  he  went  to  Arnot^s  premises  and 
levied  on  his  mare  and  harness,  taking  them  away  the  same  day.  The  evidence 
showed  that  Arnot  at  this  time  demanded  of  the  constable  the  reservation  to  him- 
self of  $300  worth  of  property  under  the  Exemption  Act*  of  1849,  but  after  some 
controversy  as  to  the  proper  way  of  making  the  demand  and  of  appointing  ap- 
praisers, the  constable  took  the'  property  in  spite  of  Arnot's  demand,  and  adver- 
tised a  sale  thereof  for  March  24,  1884.  The  constable  testified  that  he  went 
again  to  Arnot  the  day  before  the  sale,  with  witnesses,  and  after  stating  that  there 
had  been  some  misunderstanding,  asked  him  if  he  claimed  his  exemption,  but 
that  Arnot  declined  to  talk  more  about  it. 


Digitized  by  LjOOQ  IC 


PenD.'J  Neoling  v.  Aknot.  691 

Meantime,  on  March  18,  1884,  Arnot  brought  his  action  of  trespass.  In  his 
third,  fourth  and  fifth  points  the  defendant  asked  the  court  to  charge  that  the 
plaintiff  had  no  cause  of  action  on  the  day  suit  was  brought.  This  tl^  court  re- 
fused. Verdict  for  plaintiff  and  judgment  thereon ;  whereupon  the  defendant 
took  this  writ, 

MeEnally  dh  McOwrdyy  for  plaintiff  in  error.  WctUace  Brothers,  for  defendant  in 
error. 

Trunket,  J.  It  is  settled  by  the  verdict  that  at  the  time  of  the  seizure  of  t  he 
property.  Arnot  demanded  of  the  constable  his  right  under  the  statute  exempt- 
ing property  to  the  value  of  $300  from  levy  and  sale.  In  utter  disregard  of  the 
demand  the  constable  sold  the  property.  An  officer  who  seizes  property  of  the 
defendant  under  a  lawful  execution,  and  refuses  to  permit  him  to  have  the  bene- 
fit of  the  Exemption  Act  of  1849,  such  defendant  being  entitled  to  the  exemp- 
tion, and  having  made  demand,  becomes  liable  as  a  trespasser  ab  initio.  Wilson  v. 
BllU,  28  Penn.  St.  238.  When  a  sheriff  makes  a  lawful  levy  and  sells  the  goods 
without  giving  tlie  requisite  notice,  he  is  regarded  as  a  trespasser  from  the  be- 

f inning;  in  such  case  he  has  no  authority  to  sell.  Carrier  v.  Esbaughy  70  Pcnn. 
t.  239.  Nor  has  a  constable  or  sheriff  any  authority  to  sell  goods  which  the 
debtor  is  entitled  to  retain  under  the  Exemption  Act,  unless  the  debtor  hus 
waived  his  right  or  neglects  to  make  request  for  an  appraisement.  If  the  levy 
was  lawful,  by  abuse  of  the  authority  conferred  by  the  writ,  in  the  denial  of  the 
debtor's  right  of  exemption,  the  officer  puts  himself  in  the  same  situation  as 
thougli  he  bad  acted  without  authority.  It  follows  that  the  defendant  must  be 
regarded  as  having  committed  the  trespass  on  the  day  he  seized  the  property  and 
the  plaintiff  requested  the  benefit  of  the  exemption,  and  therefore  the  plaintiff 
had  a  right  of  action  on  the  13th  day  of  March,  1884.  The  defendant's  third, 
fourth  and  fifth  points  were  rightly  refused. 

We  shall  express  no  opinion  upon  the  subject  of  the  seventh  and  eighth  assign- 
ments of  error,  for  that  was  no  part  of  the  instructions  to  the  jury.  On  the  con- 
trary, they  were  instructed  that  it  was  the  right  of  the  constable  when  he  received 
the  execution  to  promptly  levy  on  Arnot's  property,  take  it  into  possession  even  if 
Arnot  was  entitled  to  the  benefit  of  the  exemption  law  and  made  the  demand,  and 
to  hold  it  a  reasonable  time  to  consider  and  perform  his  duty  after  he  had  made 
the  levy.  No  question  is  raised  in  this  record  whether  such  instruction  was 
correct. 

The  officer  charged  with  the  execution  of  any  warrant  for  the  levying  upon  and 
selling  the  property  of  a  debtor  shall,  if  reauested  by  the  debtor,  summon  three 
persons  to  appraise  the  property  which  said  debtor  may  elect  to  retain,  and  the 
property  thus  chosen  and  retained,  to  the  value  of  $800,  shall  be  exempt  from  levy 
and  sale  on  said  warrant.  Unless  so  requested,  the  officer  is  not  required  to  sum- 
mon appraisers,  and  may  levy  and  sell  regardless  of  the  debtor's  right  of  exemption. 
The  debtor  may  lose  his  right  by  neglect  as  well  as  by  express  waiver.  And.  if 
he  made  the  request,  he  may  withdraw  it  within  the  life  of  the  writ  and  suffer  the 
property  to  be  sold  in  satisfaction  of  the  debt.  No  consideration  is  required  to 
support  his  waiver  of  the  right  at  the  time  he  contracts  the  debt,  or  his  with- 
drawal of  a  request  for  an  appraisement,  other  than  the  existence  of  the  debt  he 
owes.  Hence  it  was  error  to  say  to  the  jury  that  the  debtor,  having  distinctly 
made  his  claim  to  the  officer,  *  ^  cannot  afterward  be  deprived  of  it  unless  he  waives 
it  in  consideration  of  some  benefit  received  by  him  in  lieu  of  it."*  If  that  could 
have  been  hurtful  to  the  defendant,  the  cause  must  go  back  for  another  trial.  The 
evidence  was  ample  to  warrant  the  finding  that  Arnot  demanded  the  exemption  at 
the  time  .of  the  levy.  After  the  beginning  of  this  suit,  and  the  day  before  tUe  sale, 
the  defendant  took  some  pains,  not  to  summon  appraisers,  but  to  get  witnesses  to 
an  interview  between  Arnot  and  himself;  but,  under  the  circumstances,  Arnot 
declined  to  talk.  The  defendant  states  the  interview  thus :  "I  told  him  there  wa« 
some  misunderstanding,  as  I  did  not  understand  that  he  claimed  the  benefit  of  the 
exemption  law,  and  that  I  was  there  to  know  if  he  wanted  to  liave  the  benefit  of 

*  Foarih  assignment  of  error. 
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that  law  before  I  went  on  with  the  sale;  he  would  not  give  me  any  reply;  I  told 
him  I  had  witnesses  to  his  action  on  this  occasion.  Q.  He  gave  you  no  reply ! 
A.  No  reply/^  From  that  there  can  be  no  legitimate  inference  of  a  waiver  or  of 
a  withdrawal  of  a  previous  request.  There  being  no  evidence  of  such  waiver  or 
withdrawal,  the  erroneous  remark  set  out  in  the  fourth  assignment  is  not  cause  for 
reversal.  A  request  had  been  made,  a  suit  was  pending  for  its  refusal  and  waiver 
or  withdrawal  cannot  be  justly  inferred  from  the  fact  that  the  plaintin  would  have 
no  more  talk  about  it  with  the  defendant. 

The  rulings  complained  of  in  the  assignments,  not  specially  mentioned,  are 
clearly  right. 

Judgment  affirmed. 


MARYLAND  COURT  OF  APPEALS. 


Pattbrsok  «.  Wilson. 
June  25,  1885. 

Will — Exscution  or  Powib. 

A  person  taking  under  the  execution  of  a  power  created  by  will  does  not  derive  his 
title  from  the  donee,  but  from  the  donor,  under  the  authority  of  the  instrument  creatiug 
the  power. 

The  intention  to  execute  a  power  must  appear  by  a  reference  in  the  instrument  to  it,  or 
to  the  subject  of  it,  or  from  the  fact  that  the  instrument  would  be  inoperative  without  the 
aid  of  the  power.  Accordingly  held,  where  the  testatrix,  after  certain  specific  beque&u, 
described  all  the  other  property  disposed  of  as  "'  all  the  rest,  residue  and  remainder  of  ray 
estate,  real,  personal  and  mixed,  wheresoever  situated  and  to  which  I  am  in  any  manner 
whatsoever  entitled,"  that  it  was  not  an  execution  of  a  power,  it  appearing  that  the  testa- 
trix^ had  other  property  of  her  own  to  which  the  language  used  could  have  referred. 

W.  Hall  Earris,  Eichard  F.   Kimball  and  E,   Calvin  WiUiams^  for  appellants.  ^ 
William  K  Brune,  Jr,,  for  appellees. 

Ybllott,  J.  The  bill  of  complaint  in  this  cause  was  filed  in  the  circuit  court  of 
Baltimore  city  by  the  appellees,  who  are  the  surviving  trustees  under  the  last  wills 
and  testaments  of  James  Wilson,  deceased,  and  of  Mary  Wilson,  deceased,  wlio 
were  husband  and  wife.  The  said  James  departed  this  life  in  1851,  and  his  widow 
in  1869,  each  having  made  and  executed  a  testamentary  disposition  of  property. 
These  proceeding's  were  instituted  by  the  trustees  for  the  purpose  of  obtaining 
directions  from  the  court  in  relation  to  the  transfer  of  certain  property  and  estate 
left  by  said  decedents  to  their  daughter  Mary  L.  Patterson,  and  for  a  judicial  con- 
struction  of  certain  clauses  in  the  last  will  and  testament  of  said  Mary  L.  Patterson, 
the  trustees  holding  said  property  in  trust  for  the  said  Mary  L.  Patterson  during 
her  life,  and  in  the  event  of  her  intestacy,  then  in  trust  for  her  issue  in  conformity 
with  the  following  clause  in  the  wiU  of  said  James  Wilson,  and  a  similar  provis- 
ion in  the  will  of  said  Mary  Wilson.  The  clause  in  the  will  of  the  said  James 
now  referred  to  reads  as  follows: 

*'  It  is  my  will  and  desire  that  each  of  my  said  children  including  my  daughters, 
whether  single  or  married,  shall  have  power  by  last  will  and  testament,  or  instru- 
ment of  writing  in  the  nature  of  a  last  will  and  testament,  whether  the  same  shall 
be  made  in  my  life-time  or  after  my  decease,  and  although  such  child  may  die 
before  me,  to  dispose  of  absolutely  or  in  any  manner  he  or  she  may  think  proper^ 
all  the  property,  real,  personal  or  mixed,  bequeathed  or  devised  immediately  or 
by  way  of  remainder,  to  or  in  trust  for  him  or  her  by  this,  my  will^  or  which  may 
come  or  pass  to  him  or  her  under  or  by  virtue  of  any  of  the  clauses  or  provisions 
of  this,  my  will,  and  such  property  shall  pass  and  be  distributed  In  all  respects 
according  to  the  will,  or  instrument  in  the  nature  of  a  will,  of  such  child,  mne 
of  my  said  daughters  are  to  have  the  power  of  disposing  of  the  property  left  in 
trust  for  them  respectively,  except  by  will  as  aforesaid." 

In  the  will  of  Mary  Wilson  certain  property  is  devised  and  bequeathed  to  the 
said  Mary  L.  Patterson  with  the  same  limitations  and  powers. 
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By  the  last  wills  and  testaments  of  her  said  parents  it  is  also  provided  that  if 
the  said  Mary  L.  Patterson  should  die  intestate  as  to  the  property  left  in  trust  for 
her,  the  share  or  shares  of  such  of  her  issue  as  may  be  under  the  disability  of 
infancy  shall  remain  and  continue  in  trust  until  the  son  or  sons  shall  arrive  at  the 
age  of  twenty-one  years  and  the  daughter  or  daughters  at  the  age  of  eighteen,  at 
which  time  their  respective  shares  shall  be  payable,  and  the  trust  shall  cease  and 
close  as  to  them  respectively. 

On  the  12tb  day  of  August,  1884,  the  said  Mary  L.  Patterson  departed  this  life^ 
leaving  a  last  will  and  testament  and  children  and  grandchildren,  one  of  her 
children  having  died  leaving  an  infant  surviving  her,  the  said  Mary  L.  Patterson. 
All  the  children  and  grandchildren  are  parties  to  these  proceedings. 

In  the  bill  of  complaint  it  is  distinctly  and  explictly  averred  that  the  said  Mary 
L.  Patterson,  at  the  tjime  of  her  death,  had,  besides  that  held  in  trust  for  her  as 
aforesaid,  other  prope^y,  both  real  and  personal,  which  she  held  in  her  own  right 
absolutely  and  in  fee-sunple,  and  there  has  been  no  adduction  of  proof  tending  to 
show  that  there  was  no  other  property  upon  which  her  will  could  operate  except 
that  subject  to  the  power  created  by  the  wills  of  James  and  Mary  AVilson. 

The  said  Mary  L.  Patterson  in  her  last  will  and  testament,  duly  admitted  to 
probate,  after  certain  specific  bequests  of  articles  of  personal  property,  describes 
all  the  other  property  thus  disposed  of  as  *'  all  the  rest,  residue  and  remainder  of 
my  estate,  real,  personal  and  mixed,  wheresoever  situated  and  to  which  I  am  in 
any  manner  whatsoever  entitled." 

In  the  court  below  it  was  decided  that  as  the  will  of  Mary  L.  Patterson  did  not, 
either  in  express  terms  or  by  necessary  implication,  indicate  an  intention  to  exe- 
cute the  power  created  by  the  wills  of  James  and  Mary  Wilson,  the  property  held 
in  trust  as  aforesaid  must  be  held  and  distributed  in  conformity  with  the  provis- 
ions contained  in  their  wills,  to  which  reference  has  already  been  made.  Whether 
there  was  a  sufficient  indication  of  an  intent  to  execute  the  power  created  as 
aforesaid  is,  therefore,  the  sole  question  presented  for  determination  by  this 
appeal.  Upon  an  inspection  of  the  will  of  Mary  L.  Patterson  it  at-once  becomes 
apparent  that  there  is  not  the  slightest  reference  made  to  the  power  created  by 
the  wills  antecedently  executed  by  her  parents.  It  has,  however,  been 'decided 
that  the  donee  of  a  power  may  execute  it  without  referring  to  it  and  without  tak- 
ing any  notice  of  it,  provided  the  intention  to  execute  the  power  really  appears. 
Smith  V.  Adkim,  '41  L.  J.  Ch.  638;  Ihs,  d.  Smith,  v.  Bird,  6  B.  &  Ad.  696; 
Sugden  Powers,  878.  But  a  person  taking  under  the  execution  of  a  power  does 
not  derive  his  title  from  the  donee,  but  from  the  donor,  under  the  authority  of 
the  instrument  creating  the  power.     Bradim  v.  QibbSy  3  Johns.  Ch.  623. 

If,  therefore,  there  is  no  express  reference  to  the  instrument  creating  the  power 
it  is  apparent  that  there  should  be  some  special  reference  to  the  subject  on  which 
it  is  to  operate,  or  some  circumstance  leading  to  the  conclusion  that  its  execution 
was  intended.  Thus,  in  Doe,  d,  Caldecott,  v.  Johmon,  7  Man.  &  Orang.  1047, 
where  it  appeared  that  a  testator,  holding  property  for  life  with  a  power  to 
devise  or  convey,  had  in  general  terms  devised  and  beoueathed  all  his  real  and 
personal  estates,  it  was  held  that  the  will  was  not  a  good  execution  of  the  power, 
because  it  contained  no  reference  to  the  power,  or  to  the  property  on  which  it  was 
to  operate,  or  to  any* thing  from  which  it  could  be  inferred  that  the  testator,  in 
framing  the  will,  had  the  power  in  his  contemplation.  And  there  being  no  evi- 
dence addnced  by  either  party  at  the  trial  as  to  whether  the  testator  had  or  had 
not  any  other  real  estate  upon  which  his  devise  could  operate,  it  was  further  held 
that  the  onus  proba/ndi  vested  upon  hiui  who  claimed  under  the  will  as  an  eftective 
execution  of  the  power,  and  that  it  lay  upon  him  to  establish  the  negative  propo- 
sition that  the  testator  possessed  no  such  property. 

It  has  long  been  the  settled  doctrine  in  England  that  where  the  power  is  not 
referred  to  the  property  subject  to  its  operation  must  be  mentioned,  so  as  to  indi- 
cate that  the  disposition  was  intended  to  affect  it,  or,  in  other  words,  the  donee 
must  do  such  an  aci  as  to  show  that  he  has  in  view  the  thing  of  which  he  has  the 
power  to  dispose.  When  this  question  has  arisen  in  the  construction  of  wills  it 
seems  to  have  been  firmly  settled  that  a  mere  general  devise  or  bequest,  however 
nnliinited  in  terras,  will  not  comprehend  the  subject  of  the  power  unless  it  refer 


Digitized  by  LjOOQ  IC 


694  The  Eastern  Kepoeteb.  [Mi 

to  the  subject  or  to  the  power  itself,  or  nnless  an  intent  to  execute  it  becomes 
apparent  from  circumstances  tending  to  such  a  conclusion.  Low^on  v.  Lafcmm,  8 
Bro.  C.  C.  272;  Mbltonv.  Hutchinson,  1  Atk.  558;  Hales  y,  J/or^«rM»»,  3  Ves .  Jr.  299. 

In  8  Ves.  Jr.  801  Lord  Alvanlby  distinctly  stated  the  true  rule  to  be  that  "  in 
the  execution  of  a  power  there  must  be  a  direct  reference  to  it  or  a  clear  reference 
to  the  subject  or  something  upon  the  face  of  the  will,  or,  independent  of  it,  some 
circumstances  which  show  that  the  testator  could  not  have  made  that  disposition 
without  having  intended  to  comprehend  the  subject  of  the  power.-* 

In  recognition  of  this  doctrine  Chancellor  Kent  says  that  ^*  in  the  case  of  wills 
it  has  been  repeatedly  declared,  and  is  now  the  settled  rule,  that  in  respect  to  the 
execution  of  a  power  there  must  be  a  reference  to  the  subject  of  it,  or  to  the  power 
itself,  unless  it  be  in  a  case  in  which  the  will  would  be  inoperative  without  the 
aid  of  the  power,  and  the  intention  to  execute  the  power  hecMnae  clear  and  mani- 
fest."   4  Kent  Com.,  marg.  p.  884.  ^ 

This  court  has  recognized  and  adopted  the  rule  as  settled  in  England  and  as  so 
clearly  and  concisely  stated  by  the  eminent  jurist  just  mentioned.  Miehad  v. 
Michael,  18  Md.  241 ;  Md.  Mut  Ben,  So,  of  Bed  Mm  v.  Clmdinen,  Admr,^  44  id. 
429;  Foos  v.  Scarf,  65  id.  809. 

In  the  case  in  55  Md.  it  is  said  that  *'  the  intention  to  execute  the  power  must 
appear  by  a  reference  in  the  instrument  to  the  power,  or  to  the  subject  of  it,  or  from 
the  fact  that  the  instrument  would  be  inoperative  without  the  aid  of  the  power.  ^ 
In  the  will  of  Mary  L.  Patterson  there  is  no  reference  to  the  power,  nor  to  the 
subject  on  which  it  was  to  operate ;  and  as  it  is  averred,  in  the  bill  of  complaint, 
and  nowhere  denied,  that  she  had  other  property,  her  will  would  not  be  inopera- 
tive without  the  aid  of  the  power.  There  was,  therefore,  no  error  in  the  ruling  of 
the  circuit  court,  and  its  decree  should  be  affirmed.  But  as  the  appellants  desired 
and  invoked  a  judicial  construction  of  the  will  in  question  the  costs  should  be 
paid  out  of  the  funds  in  their  hands  as  trustees. 

Decree  affirmed. 


State,  use  of  "Wilson,  «.  McCartt. 

July  22,  1666. 

Appeal — Godb,  Abt.  6,  $44 — Trahsobipt  of  Rbo<muni  — Jubisdictiok— *Osphanb'  Goubt. 

Under  the  Code  the  essential  condition  upon  which  the  circuit  court  is  empowered  to 
entertain  an  appeal  from  the  orphans*  court  is  the  mutual  assent  of  the  parties  expressed 
in  writing  and  Died  with  the  resister. 

Under  the  statute  providing  that  the  orphans'  court  shall,  upon  an  appeal  being  taken, 
direct  a  transcript  of  the  proceedings  to  be  transmitted  to  the  circuit  court,  it  is  not  indis- 
pensable to  the  jurisdiction  of  the  circuit  court  that  an  absolutely  full  transcript  of  erery 
thing  transpiring  or  submitted  in  evidence  before  the  orphans'  court  should  be  before  it. 
Jurisdiction  attaches  to  the  circuit  court  when  the  appeal  is  entered  into  by  agreement,  in 
writing,  and  filed  with  the  register,  and  a  copy  of  the  paper  presenting  the  issue  between 
the  parties  is  transmitted. 

D.  J.  Blaekiston,  James  E,  EUegood  and  Wm,  Brace,  for  appellant.  A,  BeaU 
McKaig,  for  appellee. 

Ritchie,  J.  The  petition  of  Sarah  Wilson,  the  equitable^plaintiil  in  the  pres- 
ent  suit,  which  was  nled  in  the  orphans*  court  of  Allegany  county,  charged  that 
she  had  not  received  from  the  executors  of  her  father^s,  Edward  McCartyX  will, 
the  amount  justly  distributable  to  her;  that  they  had  passed  sundry  accottnts,. 
but  had  failed  to  render  a  true  and  full  account  of  their  administration,  and  thtti 
a  large  amount  of  debts  were  still  due  the  estate,  and  a  large  amount  of  personal 
chattels  were  unaccounted  for;  and  prayed  that  the  surviving  executor,*  James  Mc- 
Carty,  be  required  to  make  a  full  and  particular  account  of  the  administration  in 
order  that  a  true  and  correct  distribution  might  be  made,  and  for  further  reliel 
The  surviving  executor  was  cited  to  answer  the  petition  and  show  cause  why  it 
should  not  be  granted ;  and  in  his  answer  he  averred  that  he  had  passed  a  final 
account  in  September,  1866.  by  which  it  appears  he  had  overpaid  the  estate; 
denied  that  there  are  large  debts  due  the  estate  and  a  large  amount  of  chattels 
belonging  to  the  estate  unaccounted  for;  insisted  that  the  est«te  had  been  fuUj 
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closed  by  the  passage  and  approval  by  the  court  of  his  ninth  administration  ac- 
count, and  denied  the  jurisniction  of  the  orphans'  court  to  require  him  to  answer 
the  petition  or  to  req\iire  from  him  any  further  account  of  tlie  estate  whatever. 

The  case  having  been  heard  on  bill  and  answer,  the  court  on  the  18th  of  June, 
1880,  dismissed  the  petition  for  want  of  jurisdiction.  Prom  this  order  an  appeal 
was  taken  to  this  court,  which  decided  the  orphans'  court  had  jurisdiction  to 
entertain  the  petition,  and  upon  that  ground  reversed  that  court's  order  and  re- 
manded the  cause.    Wilson  v.  McCarty^    65  Md.  277. 

The  orphans*  court,  in  pursuance  of  that  decision,  exercised  its  jurisdiction, 
and  after  the  answer  of  respondent  and  replication  of  petitioner  were  filed,  the 
testimony  of  both  sides  was  taken,  and  the  court  on  the  13th  of  September,  1881, 
ordered  a  reopening  and  correction  of  the  administration  accounts  from  the  fifth 
to  the  ninth  inclusive  and  the  stating  of  a  tenth  account  whereby  in  conformity 
with  the  directions  of  the  court  the  sum  of  $556.39  was  adjudged  to  be  due  to  the 
said  Sarah  Wilson. 

From  this  order  or  decree,  there  was  an  appeal  taken  by  both  parties,  under  an 
agreement  in  writing,  to  the  circuit  court  for  Allegany  county  or  (to  which  being 
a  controverted  point)  an  appeal  in  the  nature  of  a  reference  to  Hon.  George  A. 
Pearr^  one  of  the  judges  thereof,  personally.  After  a  full  hearing  of  the  matter, 
in  which  both  parties  participated,  the  said  judge  rendered  his  opinion  and  filed 
the  following  order; 

"It  is  thereupon  ordered  this  Ist  day  of  September,  1882,  by  the  circuit  court 
for  Allegany  county,  that  the  order  of  the  orphans'  court  for  Allegany  county, 
passed  in  this  cause  on  the  13th  day  of  September,  1881,  be  and  the  same  is  hereby 
reversed,  and  that  the  petition  of  Sarah  Wilson  be  and  the  same  is  hereby  dis- 
missed, with  the  costs  to  the  respondent,  to  be  taxed  by  the  clerk  of  this  court." 

Thereupon  the  respondent  moved  the  orphans'  court  to  pass  an  order  and  decree, 
based  upon  said  order  or  judgment  passed  by  Judge  Pbarre,  and  the  other  pro- 
ceedings previously  had,  dismissing  the  petition  of  Sarah  Wilson  with  costs  to 
said  James  McCarty,  to  be  taxed  by  the  register.  But  the  orphans'  court  refused 
said  motion,  on  the  ground  of  the  rendering  of  said  judgment  in  the  circuit  court, 
and  **  there  being  no  order  by  tl)e  appellate  court  for  further  proceedings  in  this 
court,"  and  directed  **  that  each  party  pay  their  own  costs  in  this  court." 

Prom  this  order  refusing  his  motion,  respondent  appealed  to  this  court  (No.  8, 
special  docket,  April  term.  1884,  unreported).  This  court  afilrmed  the  order 
upon  the  ground  that  the  judgment  of  the  circuit  court,  if  valid,  was  a  final  dis- 
position of  the  case;  and  if  a  nullity,  was  of  no  binding  force. 

The  present  case  while  standing  on  the  docket,  pending  the  appeal  to  the  cir- 
cuit court,  and  having  been  in  the  court  of  appeals  on  a  judgment  of  nan  pros,  in 
the  lower  court  for  failure  of  plaintiff  to  give  security  for  costs  at  a  certain  term 
(which  judgment  was  reversed  in  60  Md.  878),  was  after  Judge  Pearre's  decision, 
actively  prosecuted  under  amended  nar.  filed  November  18,  1884,  regardless  of 
the  action  of  said  judge.  The  breach  of  the  bond  on  which  recovery  is  sought 
is  the  failure  of  the  surviving  executor  to  pay  to  said  Sarah  Wilson  the  said  sum 
of  $556.39,  adjudged  to  be  due  her  on  the  final  or  tenth  administration  account 
as  ordered  to  be  stated  by  the  orphans'  court,  as  aforesaid,  and  which  order  had 
been  reversed  by  the  circuit  court,  or  the  determination  of  Judge  Pearre,  as  we 
have  recited. 

The  defense  taken,  which  was  sustained  by  the  court  below,  and  which  presents 
the  question  for  our  present  consideration,  is  set  forth  in  the  ninth,  tenth,  eleventh 
pleas  of  the  defendant,  the  demurrers  of  the  plaintiff  thereto,  and  the  replications 
of  plaintiff  and  demurrers  of  defendant  to  the  replications. 

The  ninth  plea  avers  (as  does  also  the  eleventh,  while  presenting  other  matter 
besides),  after  reciting  the  proceedings  in  the  orphans'  court,  and  that  it  was  held 
by  said  orphans'  court  that  the  defendant  should  account  for  and  pay  over  to  said 
Sarah  Wilson  the  sum  of  $556.39,  that  **  whereupon  the  said  Sarah  Wilson  and 
this  defendant  both  appealed  to  the  court  of  appeals  of  Maryland  from  said  order, 
ordering  this  defendant  to  account  for  and  pay  over  to  said  Sarah  Wilson  said 
sum,  and  that  it  was  afterward  mutually  agreed  between  the  said  Wilson  and 
this  defendant  (which  agreement  was  in  writing,  and  was  filed  with  the  register 
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of  wills  of  Allegany  county)  that  said  appeal  should  be  taken  to  the  circuit  court 
for  Allegany  county  instead  of  the  said  court  of  appeals,  and  the  same  should  be 
he  ird  by  the  Uou.  George  A.  Pearre,  one  of  the  judges  of  the  circuit  court  for 
Allegany  county,  at  his  discretion,  upon  five  days'  notice  of  the  time  of  hearing 
being  given  to  the  parties  to  said  cause  or  their  solicitors.  And  it  was  further 
agreed  that  no  copy  of  the  papers  in  said  cause  need  be  made  by  the  register  of 
wills,  but  that  all  tne  original  papers,  books,  entries  and  of  record  in  said  orphans' 
court,  or  used  as  evidence  or  otherwise  on  the  trial  of  the  said  cause  in  the  said 
orphans'  court,  could  be  used  at  the  hearing  of  said  cause  before  said  circuit  court, 
reserving  all  other  objections  to  their  admissibility,  and  that  they  should  have 
the  same  force  and  effect  as  if  a  regular  transcript  thereof  had  been  made  and 
sent  to  the  circuit  court  by  the  register  of  wills,  as  in  such  case  made  and  pro- 
vided, and  therebv  waiving  all  objections  as  to  the  manner  and  time  of  senoing 
up  said  cause  to  the  said  circuit  court,  and  that  the  decision  of  said  circuit  court 
upon  said  appeal  should  have  all  the  force  and  efficacy  in  law  and  equity  as  if 
the  same  had  been  regularly  transmitted  to  the  said  circuit  court  upon  a  regular 
transcript  of  the  record,  in  accordance  with  the  act  of  assembly  in  such  case 
made  and  provided ;  that  afterward  a  duly  certified  transcript  of  the  said  peti- 
tion, the  answer  of  this  defendant  thereto,  and  the  replication  of  the  petitioner 
to  said  answer,  was  made  out  and  sent  up  by  said  register  of  wills,  to  said  circuit 
court,  and  filed  therein;  and  afterward  such  proceedings  were  had,  after  full  and 
proper  notice  to  the  solicitors  of  the  parties  to  said  cause,  and  after  a  full  hear- 
ing of  said  appeal  upon  the  said  records,  books,  entries  and  other  evidences 
before  the  Faid  orphans'  court,  and  the  arguments  of  the  said  solicitors,  by  the 
said  Hon.  George  A.  Pearre,  one  of  the  said  judges  of  the  said  circuit  court  for 
Allegany  county  at  the  July  term,  1882,  thereof,  it  was  afterward,  to- wit,  on  the 
9th  day  of  October,  1882,  by  the  said  circuit  court  for  AlleganjTcounty,  adjudged 
that  the  judgment  of  the  said  orphans'  court  be  reversed  with  costs  to  the  defend- 
ant, James  McCarty,  surviving  executor  of  Edward  McCarty,  deceased,  and  peti- 
tion dismissed,  and  that  said  judgment  was  rendered  in  the  same  cause  of  action 
mentioned  in  plaintiff's  amended  declaration,  and  is  still  a  subsisting  judgment." 

The  tenth  plea  after  setting  out  the  proceedings  in  the  orphans  court  and  the 
said  agreement,  avers  that  said  Hon.  George  A.  Prarrk  was  empowered  .is  an 
arbitrator  of  the  differences  and  matters  of  dispute,  and  that  by  his  award,  the 
order  of  the  orphans'  court  was  reversed,  and  the  petition  of  said  Sarah  Wilson 
dismissed  with  costs  to  the  defendant. 

The  plaintiff's  demurrers,  and  replications  demurred  to  by  defendant,  go  to 
the  vahdity  of  the  judgment  of  the  circuit  court  pronounced  by  Judge  Pearre 
because  no  transcript  of  the  proceeding  was  ever  transmitted  to  said  circuit 
court,  and  it  was  consequently  without  lurisdiction  to  pronounce  the  judgment; 
and  that  under  the  agreement,  Judge  rEARRB  was  not  authorized  to  act  as  an 
arbitrator,  and  exceeded  the  authority  alleged  to  be  vested  in  him  as  said  arbi- 
trator, and  the  matters  and  things  submitted  to  him  were  not  the  same  matters 
and  things  in  controversy  in  this  case.  As  this  case  is  before  us,  as  to  the  demur- 
rers, on  the  sufficiency  of  the  facts  alleged  in  the  said  pleas  to  constitute  a  bar  to 
the  action,  the  first  question  is,  assuming  the  decision  pronounced  by  Judge 
Pearre  to  have  been  the  judgment  of  the  circuit  court,  had  that  court  on  the 
appeal  and  a^eement  entered  into  by  the  parties  jurisdiction  to  determine  the 
matter,  notwithstanding  a  transcript  of  the  original  books,  papers,  entries,  etc., 
used  in  the  orphans'  court  in  evidence  was  not  transmitted,  but  was  by  the  agree- 
ment themselves  to  be  used,  and  were  used  as  if  a  regular  transcript  of  the  same 
had  been  furnished,  while  a  transcript  of  the  petition,  answer  and  replication, 
which  presented  the  issues  between  the  parties,  had  been  sent  up. 

An  appeal  may  be  taken  from  the  orphans'  court  to  the  circuit  court  under  the 
Code,  art.  5,  §  44,  which  provides:  "If  upon  an  appeal  being  entered  in  the 
orphans'  court  the  parties  shall  mutually  agree  and  enter  their  assent,  in  writing, 
to  be  filed  by  the  register  of  wills,  that  the  appeal  shall  be  made  to  the  circuit 
court  for  the  county,  or  superior  court  for  Baltimore,  the  orphans'  court  ghnll 
direct  the  transcript  of  the  proceedings  to  be  tr;\nsmitted  to  the  circuit  court  or 
superior  court  for  Baltimore,  whose  decision  shall  be  final." 
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The  essential  condition  upon  wliich  the  circuit  court  is  empowered  to  entertain 
an  appeal  from  the  orphans'  court  is  the  mutual  assent  of  the  parties  expressed, 
in  writing,  and  filed  with  the  register.  Such  an  agreement  was  made  and  filed 
in  this  case.  The  statute  next  provides  that  the  orphans'  court  shall  direct  a 
transcript  of  the  proceedings  to  be  transmitted ;  but  we  do  not  deem  it  indis- 
pensable to  the  jurisdiction  of  the  circuit  court  that  an  absolutely  full  transcript . 
of  every  thing  transpiring,  or  submitted  in  evidence  before  the  orphans*  court, 
must,  in  all  cases,  be  made  out.  Jurisdiction  clearly  attaches,  to  the  circuit  court 
when  the  appeal  is  entered  into  by  agreement,  in  writing,  and  filed  with  the  reg- 
ister, and  a  copy  of  the  paper  presenting  the  issue  between  the  parties  is  trans- 
mitted. In  this  case  a  transcnpt  of  the  petition,  answer  and  replication  was  sent 
up ;  and  we  think  it  competent  for  the  parties,  when  the  orphans'  court  and  the 
circuit  court  do  not  object,  to  agree  to  use  the  ori^nal  evidence,  or  such  parts  as 
they  need,  instead  of  incurring  the  perhaps  needless  expense  of  having  every 
thing  copied.  And,  therefore,  if  the  circuit  court  passes  upon  the  transcript 
before  it,  and  upon  the  original  evidence  submitted  by  consent  of  both  parties, 
its  determination  cannot  afterward  be  impeached  at  least  bv  either  of  the  parties 
to  the  agreement,  because  every  thing  was  not  embraced  m  the  transcript.  At 
most  such  a  transcript  could  only  be  r^arded  as  an  irregularity,  or  an  imperfec- 
tion in  the  record  that  would  not  impair  the  vfdidity  of  the  judgment. 

If,  in  the  other  aspect  of  the  case,  the  appeal  was  taken  in  the  nature  of  a  refer- 
ence to  Judge  Pbabre,  personally,  as  an  arbitrator,  it  is  clear  that  the  matter 
submitted  was  the  identical  matter  in  dispute  in  this  case,  namely,  the  right  to 
recover  because  of  the  non-payment  by  James  McCarty,  as  surviving  executor  of 
Edward  McCarty,  the  sum  of  $556.89,  adjudged  to  be  due  Sarah  Wilson  on  the 
statement  of  the  tenth  account  of  his  administration.  That  his  award  was  clothed 
in  the  form  of  a  judicial  order  will  not  destroy  its  efficacy  under  the  decision  of 
this  court  in  Sprite  v.  Heif,  55  Md.  92. 

The  rulings  of  the  circuit  court  in  this  case  are  sustained,  and  its  judgment  will 
be  affirmed. 

Judgment  affirmed. 

Chief  Judge  Alvey  dissents  on  the  point  of  jurisdiction  of  the  circuit  court  to 
try  the  oase  on  the  original  papers,  deeming  a  full  transcript  necessary. 


LOYB  V,    DiLLKY.       EdWABDS  V.    LoVE. 
July  32,  1885. 

EtIDBNOS  —  DmTRUOTION  or  PaPBR  ShOWIKO  iNDSBTBDinESS  —  ADMIiaSTBATOB  —  WmCBSS. 

D.  upon  the  death  of  his  father,  took  possessioa  of  all  of  his  papers,  inoluding  several 
Dotes  held  by  the  deceased  against  D.,  and  be  afterward  retained  possession  of  the  same 
as  administrator  of  his  estate.  It  appeared  that  some  of  the  most  important  of  the  papers 
showing  D.*s  indebtedness  had  disappeared  in  a  manner  not  satisfactorily  explained.  In 
an  action  to  charge  him  with  his  indebtedness  to  the  estate,  D.,  as  a  witness,  identified 
certain  notes  produced  and  shown  to  bim  by  bis  own  counsel,  and  testified  that  they  were 
notes  made  br  bim,  and  payable  to  the  deceased,  and  that  he  paid  them  at  maturity.  Ex- 
ception was  taken  to  this  evidence  in  so  far  as  it  proved  the  witness  had  paid  the  notes. 
Seld,  that  the  exception  was  well  taken  ;  that  tne  notes,  standing  alone,  implied  an  in-  ' 
debtedness  of  the  witness  to  the  deceased,  and  it  was  not  competent^  under  the  Evidence 
Act,  for  bim  to  overthroTf  this  presumption  by  bis  own  testimony ;  that  the  fact  that  the 
notes  were  in  his  possession  ImuI  no  tendency,  of  itself,  to  show  that  be  bad  paid  them, 
inasmuch  as  bis  own  unpaid  notes  would  naturally  come  into  his  possession  after  the 
death  of  his  intestite. 

When  it  appears  that  a  party  has  suppressed  or  destroyed  evidence  of  bis  indebtedness 
to  the  deceased,  such  indebtedness  may  be  established  by  testimony  which,  under  ordinary 
circumstanoes,  would  be  regarded  as  too  vasue  and  inaefinite.  in  such  case  a  presump- 
tion arises  that  if  the  truth  bad  appeared  it  would  have  been  against  bis  interest^  and 
that  bis  conduct  is  attributable  to  nis  knowledge  of  this  oircomstancct  and  accordmgly 
slight  eridenoe  of  the  contents  of  the  instrument  destroyed  will  usually,  in  such  a  case, 
be  sufficient. 

J.  ff.  Gordon  and  Wm.  Walsh,  for  appellants.      Wm,  M.  Prke^  for  Edwards  and 
wife.     Benj,  A,  Richmond^  for  Barney  Dilley.    A,  Hunter  Boyd,  for  Everitt  heirs. 
Bryan,  J.     This  is  the  second  appeal  in  this  case.     The  questions  now  before  us 
Vol.  I.— 88 
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relate  to  the  advancements  made  by  Joseph  Dilley  to  Barney  Dilley,  Mr.  and  Mrs. 
Edwards  and  Mr.  and  Mrs.  Evcritt.  The  deceased  in  his  life-time  made  large 
advancements  to  his  children,  and  carefully  preserved  the  evidences  of  their  several 
amounts.  At  the  time  of  his  death  most  of  them  were  in  a  trunk  which  was 
kept  :n  his  bedroom.  Some  of  the  most  important  of  the  papers,  which  wero 
kept  ill  this  trunk,  have  disappeared  in  a  manner  which  has  not  been  satisfactor- 
ily explained.  Mrs.^  Margaret  Edwards  (daughter  of  the  deceased)  testifies  that 
she  came  to  her  father's  house  a  few  moments  after  his  death ;  that  Barney  Dilley 
and  his  daughter  Edith  (now  Mrs.  Brace),  the  servant  Young  and  Daniel  R.  Long 
were  in  the  house,  and  that  the  key  was  in  the  trunk  and  the  trunk  was  empty. 
She  also  says  that  she  made  inquiry  of  Barney  Dilley  about  the  books  and  papers, 
and  that  he  said  that  his  father  never  kept  any  valuable  papers  about  the  house. 
Testimony  was  ffiven  by  Mrs.  Brace  that  shortly  before  his  death,  her  grandfather 
burnt  some  of  the  papers  which  were  in  the  trunk,  and  gave  her  the  remainder^ 
to  put  back  in  it,  which  she  accordingly  did ;  that  she  next  saw  the  papers  three 
days  after  his  death  in  the  top  of  the  trunk  where  she  had  put  them;  and  that  in 
the  presence  of  her  father  and  of  Benjamin  Edwards,  Miss  Ida  Everitt  and  Miss 
Hoblitzell,  she  put  them  iu  a  satchel  and  delivered  the  satchel  to  her  father  and 
Edwards.    We  will  see  hereafter  how  these  papers  have  been  accounted  for. 

A  great  many  exceptions  were  filed  in  the  circuit  court  to  the  auditor's  reports 
and  to  the  evidence.  We  shall  not  consider  them  in  detail :  but  shall  examine 
the  conclusions  which  they  are  intended  to  affect;  that  is,  the  amounts  of  the 
advancements  which  are  in  question  before  us. 

It  is  shown  very  clearly  that  Joseph  Dilley  gave  his  children  large  sums  of 
money  and  that  he  kept  an  account  of  these  sums,  with  the  intention  Uiat  when 
his  estate  was  distributed  after  his  death,  each  of  his  children  should  be  charged 
with  the  amount  he  had  received,  so  that  his  property  might  be  equally  and 
impartially  divided  among  them.  He  usually,  perhaps  always,  took  notes 
from  them  showing  the  amounts  of  his  gif ta  These  notes  he  preserved  carefully 
up  to  the  time  of  his  death.  There  is  some  evidence  that  he  also  kept  an  account 
or  memorandum  book  showing  the  amounts  given  to  his  children,  but  the  proof 
on  the  point  is  not  very  distinct.  Of  course  if  his  notes  and  papers  could  be 
obtained,  there  could  not  be  the  least  difficulty  in  ascertaining  these  different 
amounts,  and  in  making  a  perfectly  fair  division  of  his  property  among  his 
children.  But  as  in  some  instances  they  have  disappeared,  we  are,  of  necessity, 
obliged  to  rely  upon  the  more  uncertain  and  unsatisfactory  evidence  set  forth  m 
the  record.  It  is  morally  impossible  that  our  conclusions  should  be  accurate.  We 
at  best  can  only  hope  to  make  an  approximation  to  the  true  results.  But  the  blame 
must  rest  on  those  who  have  destroyed  or  concealed  the  evidence  which  would 
remove  all  obscurity  on  the  subject,  and  when  from  the  want  of  this  proof,  we 
fall  into  errors,  the  loss  will  justly  fall  on  those  whose  misconduct  has  destroyed 
the  means  of  arriving  at  the  truth.  The  circuit  court  decided  that  the  advance- 
ments to  Barney  Dilley  amounted  to  $21,792.52.  His  father  through  a  long  series 
of  years  had  been  supplying  him  with  money,  and  in  the  course  of  this  time  had 
taken  from  him  a  lar^e  number  of  notes.  He  was  the  administrator  of  his  father^a 
estate,  and  as  such  administrator  it  was  his  duty  to  take  charge  of  these  notes. 

He  states  in  his  testimony  that  his  father  told  him  that  he  liad  received  from 
him  more  than  his  share  of  the  estate.  Other  witnesses  testify  that  his  father 
made  the  same  statement  to  him  on  different  occasions,  and  he  did  not  question 
its  correctness.  Seiss  testifies  that  he  said  he  had  given  him  over  $40,000.  We 
suppose  that  the  witness  means  that  this  statement  was  made  to  Barney ;  bat  it 
is  not  altogether  certain  that  this  is  his  meaning.  Bamev  in  his  answer  states 
that  with  the  exception  of  a  certain  judgment  confessed  by  him  in  favor  of  his 
father,  he  has  no  knowledge  of  any  evidence  of  hb  father's  intention  to  charge 
him  with  money  advanced  in  any  manner,  and  that  his  father  helped  him  from 
time  to  time  with  small  amounts  of  money  when  he  was  in  neeo,  but  that  he 
never  had  the  slightest  idea  at^any  time  that  such  assistance  was  intended  in  any 
other  way  than  as  a  gratuity,  and  that  he  is  unable  to  say,  and  that  no  evidence 
can  be  found  as  to  what  said  amounts  were  in  the  ag^re^te,  so  far  as  he  is  coo- 
cemed,  any  more  than  as  to  his  other  children ;  and  he  insists  that  it  would  be 
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*'  the  worst  kind  of  injustice  "  to  construe  as  advancemeuts  the  amounts  which 
he  had  received;  for  the' reason  that  it  is  impossible  to  tell  what  amounts  had 
from  time  to  time  been  given  to  his  several  children  by  the  decedent,  or  what 
was  his  intention  as  to  the  manner  in  which  the  same  should  be  received. 

Appearing  as  a  witness  in  his  own  behalf,  Barney  testifies  to  various  sums  of 
money  received  from  his  father,  for  many  of  which  he  states  that  he  had  given 
notes.    He  says  that  he  has  not  been  able  to  find  any  of  the  notes  which  he  had 

g' ven,  except  two ;  or  any  note  given  by  Mr.  and  Mrs.  Edwards ;  or  any  given  by 
r.  Everitt,  except  those  which  will  hereafter  be  more  particularly  mentioned. 
From  the  items  mentioned  in  his  testimony,  the  auditor  compiled  a  statement 
showing  that  the  advancements  made  to  him  amounted  to  $30,894.52.  It  is 
found  on  page  53  of  the  printed  record.  All  the  charges  against  him  in 
this  statement,  we  think,  are  correct  except  those  which  we  proceed  to  mention. 
We  think  the  amount  advanced  to  go  into  business  with  Jesse  Bell  should  be 
$2,400  instead  of  $2,500,  as  found  jby  the  auditor.  We  think  that  the  evidence 
shows  that  the  amount  of  $2,500  charged  as  having  been  given  to  buy  out  White's 
interest  is  erroneous.  This  money  was  obtained  on  notes  which  were  paid  by 
Barney  Dilley  out  of  his  own  funds.  The  amount  of  $2,000  charged  September 
18,  1871,  evidently  represented  the  same  transaction  charged  under  date  of  Sep- 
tember 17,  the  same  year;  and  the  charge  of  $1,000,  August,  1869,  is  for  an  amount 
included  in  the  charge  of  $5, 000,  advanced  to  go  into  business  with  White.  These 
different  sums  aggregate  $5,600,  and  when  they  are  deducted  from  the  statement 
of  the  auditor,  they  reduce  the  amount  to  $25,294.52.  But  it  is  necessary  to 
make  some  additions  to  this  sum.  In  his  answer  to  the  sixty-seventh  direct 
interrogatory  Barney  Dilley  identifies  a  bundle  of  notes  produced  and  shown  to 
him  by  his  own  counsel,  and  states  that  they  were  accommodation  notes  payable 
to  Joseph  Dilley,  signed  by  the  witness  and  paid  by  him  at  maturity  after  they 
had  been  indorsed  by  Joseph  Dilley  and  discounted  in  bank,  and  in  his  answer 
to  the  sixty-eighth  interrogatory,  he  states  in  detail  the  time  at  which  each  note 
was  paid.  Written  exceptions  were  filed  to  these  answers  in  so  far  as  they  prove 
payment  of  these  notes.  This  exception  most  be  sustained  under  the  decision  of 
this  court  on  the  former  appeal.  The  notes  standing  alone  implied  an  indebted- 
ness to  Joseph  Dilley,  or  money  advanced  by  him,  and  it  was  not  competent 
under  the  Evidence  Act  for  the  witness  to  overthrow  Ms  prima  fade  proof  by  his 
own  testimony.  The  aggregate  amounts  are  $4,671.77.  In  his  answer  to  the 
eighty-seventh  interrogatory,  Barney  says  that  the  amount  of  $4,000  given  to  him 
by  his  father  in  a  check,  which  was  deposited  in  his  name  in  the  Queen  City  Savings 
Bank,  was  paid  out  by  him  for  his  father's  benefit  A  written  exception  was 
also  filed  to  this  answer,  so  faf  as  it  showed  the  disposition  of  the  money.  The 
exception  must  be  sustained  for  the  reason  just  stated  in  reference  to  the  notes. 
All  the  notes,  papers  and  checks  left  by  the  deceased  were  or  ought  to  have  been 
in  the  custody  of  the  witness;  and  it  was  his  duty  to  produce  them  for  the  pur- 
poses of  this  investigation.  ELis  own  testimony  is  incompetent  to  repel  any  legal 
inference  justly  arising  from  them,  under  any  circumstances  embraced  by  the 
Evidence  Act.  The  fact  that  the  notes  were  in  his  possession  has  no  tendency  of 
itself  to  show  that  he  had  paid  them.  His  own  unpaid  notes  would  naturally 
come  into  his  possession  after  the  death  of  his  intestate,  and  his  own  qualification 
as  administrator.  The  possession,  therefore,  is  no  distinctive  indication  of  a 
difference  between  notes  paid  by  him  and  those  remaining  unpaid.  As  unques- 
tionably a  number  of  notes  of  this  last  description  have  been  suppressed  by  the 
witness,  or  some  one  acting  in  his  interest,  we  should  do  far  less  than  justice,  if 
we  did  not  require  strict  and  distinct  proof  by  competent  evidence  that  the  notes 
produced  by  the  witness  were  paid  by  him  in  the  life-time  of  the  intestate,  before 
we  discharge  him  from  accountability  for  them.  The  addition  of  these  notes  and 
the  check,  to  the  amount  found  by  the  auditor  as  above  corrected,  will  give  as  the 
result  $88,966.29;  and  this  is  the  amount  of  advancements  chargeable  to  Barney 
Dilley. 

The  circuit  court  determined  that  the  advancements  to  Edwards  and  wife  con- 

.sisted  of  the  Forsythe  farm,  at  $1,590;  the  Union  street  house,  at  $2,850;  the 

Union  street  lot,  at  $950;  the  note  to  Edwards  and  wife,  for  $10,000;  and  $1,000 
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in  April,  1874,  amounting  to  $15,800.  We  think  that  to  this  amount  should  be 
added  the  checks  of  Joseph  Dilley  drawn  to  the  order  of  Edwards,  and  cashed 
by  the  Second  National  Bank  at  different  times  from  October,  1872,  to  May,  1878. 
These  aggregate  $5,500,  making  the  amount  of  advancements  $31,800;  and  we 
determine  that  this  sum  is  to  be  charged  to  them.  We  do  not  think  that  there  is 
any  satisfactory  proof  that  they  gave  two  notes  of  $10,000  each.  Their  testimony 
fixed  the  date  of  the  note  somewhere  in  1878,  and  states  that  it  represents  all  the 
advancements  to  them,  and  also  that  they  never  gave  any  other  note.  They  were 
testifying  on  their  own  offer,  and  their  evidence  was  incompetent  under  the  former 
decision  in  this  case.  As  it  was  excepted  to,  it  must  bo  ruled  out  of  the  csme. 
The  preponderance  of  testimony  fixes  the  date  of  the  note  in  1873.  These  wit- 
nesses in  their  answers  to  the  bill  of  complaint,  in  reference  to  the  cjuestiou  of 
advancement,  make  similar  statements  to  those  made  by  Barney  Dilley  in  his 
answer. 

Mr.  Seiss  testifies  that  on  one  occasion  Joseph  Dilley  showed  him  a  number  of 
Dr.  Everitt*s  notes  payable  to  Dilley,  and  requested  him  to  look  at  the  amount, 
and  that  he  added  up  the  amounts  of  the  different  notes,  and  found  the  sum  to 
be  more  than  $24,000,  without  interest.  He  says  the  time  was  soon  after  the 
return  of  Everitt  from  Parkersville,  where  he  had  been  building  a  bfirrel  factory, 
and  he  thinks  it  was  in  1868.  He  states  that  some  time  after  this  occuiTcnce,  at 
the  request  of  Joseph  Dilley,  he  wrote  a  note  for  $7,000  payable  to  Dilley,  which, 
in  his  presence,  Everitt  signed,  and  gave  to  him,  and  that  this  note  was  in  substi- 
tution for  two  others  which  Dilley  tlien  had,  and  which  he  said  he  had  paid  to  L 
Philip  Roman  for  Everitt.  These  notes  were  signed  by  Everitt,  payable  to  Joseph 
Dillev,  and  indorsed  by  him.  Seiss  also  testifies  that  on  the  day  he  counted  the 
notes  J  )seph  Dilley  said  to  Everitt  something  to  this  effect:  **Now  you  see  what 
I  have  done,  I  have  kept  you  ever  since  you  were  here,  and  until  the  Roman  notes 
are  paid,  yet  you  will  have  more  than  your  share  amounts  to."  There  is  no  ques- 
tion whatever  that  Joseph  Dilley  had  furnished  sums  of  money  to  Everitt  at  dif- 
ferent times,  and  that  he  had  taken  his  notes  for  the  amounts.  But  the  only 
notes  produced  in  evidence  in  this  case  are  ten,  which  are  in  the  ordinary  form, 
and  two  with  powers  of  attorney  attached  aii(^horizing  confession  of  judgments. 
The  largest  of  these  notes  is  for  $2,500;  and  their  total  amounts  are  but  little 
more  than  $9,000.  It  is  ^ated  that  these  were  not  found  in  the  trunk  where 
Joseph  Dilley  kept  his  valuable  papers;  but  in  an  old  bureau  drawer,  in  which  it 
was  supposed  there  were  no  papers  of  importance. 

We  regret  that  the  evidence  is  not  more  certain  and  distinct ;  but  it  is  our  duty 
to  do  justice  as  far  as  it  is  attainable  with  the  materials  within  our  reach.  No 
trace  is  found  of  the  note  for  $7,000,  nor  do  the  notes  which  have  been  produced 
in  evidence  amount  to  any  thing  near  the  sums  which  Joseph  Dilley  stated  in 
Everitt's  presence  had  been  given  to  him.  It  is  very  certain  that  Joseph  Dilley 
never  changed  his  intention  that  the  sums  of  money  which  he  had  given  to  hij» 
children  should  be  charged  to  them  in  the  distribution  of  his  estate ;  and  there 
is  not  the  least  reason  to  suppose  that  he  destroyed  any  of  the  notes  which  he  had 
required  from  his  children.  We  must,  therefore,  adopt  the  calculation  made  by 
Mr.  Seiss  as  furnishing  the  best  means  of  reaching  a  just  conclusion  amid  the 
obscurities  and  embarrassments  of  this  case.  The  statement  of  the  auditor  on  page 
63  of  the  printed  record  is  correct.  He  deducts  from  the  amount  stated  by  Sieisa, 
the  notes  given  by  Everitt  before  his  marriage,  and  the  Everitt  and  Conkling  note, 
and  finds  the  advancements  to  be  $29,511.  We  think  this  amount  should  be 
charged  to  the  Everitt  heirs. 

This  case  is  a  very  peculiar  one.  The  notes  which  have  been  suppressed  arc 
chargeable  to  Barney  Dilley,  Edwards  and  wife  and  the  Everitt  heirs;  v^hile  those 
chargeable  to  the  other  heirs  of  Joseph  Dilley  have  been  produced  in  evidence, 
and  charged  to  them.  Barney  Dilley  and  Edwards  took  possession  of  Joseph 
Dii  ley's  notes  shortly  after  his  death  in  the  presence  of  Miss  Edith  Dilley  and 
Miss  Ida  Everitt.  It  would  be  simply  a  denial  of  justice,  if  we  should  require  the 
other  heirs  to  prove  with  exactness  and  particularity  the  amounts  and  dates  of 
the  suppressed  notes.  The  necessity  of  the  case  compels  a  reliance  upon  testi- 
mony which,  under  ordinary  circumstances,  would  be  regarded  as  too  vague  and 
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indefinite.  The  law  has  sometimes  been  laid  down  with  great  severity  against 
those  who  wrongfully  destroy  evidence.  We  may  quote  a  passage  or  two  from 
Broom's  Legal  Maxims,  page  843:  '*  An  account  of  personal  estate  having  been 
decreed  in  equity,  the  defendant  charged  the  plaintiJf  with  a  debt  as  due  to  the 
estate.  It  was  proved  that  the  defendant  had  wrongfully  opened  a  bundle  of 
papers  relating  to  the  account,  which  had  been  sealed  up  and  left  in  his  hands. 
It  further  appeared  that  he  had  altered  and  displaced  the  papers,  and  that  it 
could  not  be  known  what  papers  might  have  been  abstracted.  The  court,  upon 
proof  of  these  facts,  disallowed  defendant's  whole  demand  against  the  plaintiff, 
although  the  lord  chancellor  declared  himself  satisfied,  as  indeed  the  defendant 
swore,  that  all  the  papers  intrusted  to  the  defendant  had  been  produced;  the 

? round  of  this  decision  being  that,  in  aelium  spoliatoru  omnia  praesumnntur.^^ 
age  845 :  "  If  a  person  is  proved  to  have  defaced  or  destroyed  any  written  instru- 
ment, a  presumption  arises,  that,  if  the  truth  had  appeared,  it  would  have  been 
against  his  interest,  and  that  his  conduct  is  attributable  to  his  knowledge  of  this 
circumstance,  and,  accordingly,  slight  evidence  of  the  contents  of  the  instrument 
will  usually,  in  such  a  case,  be  sufiicient."  In  dealing  with  the  difficulties  in  this 
case,  we  have  endeavored  to  draw  from  the  competent  evidence  in  the  record  only 
such  conclusions  as  seemed  to  us  legitimate  and  reasonable. 

We  have  not  considered  any  of  the  declarations  of  Joseph  Dilley,  except  such 
as  were  made  in  the  presence  of  the  parties  to  be  afifected  by  them,  and  even  as 
against  them  we  have  not  relied  upon  the  declarations  as  fixing  the  exact 
amounts  to  be  charged.  They  showed  undoubtedly  that  large  sums  had  been 
advanced,  but  we  have  sought  information  as  to  amounts  and  details  from  other 
evidence.  As  to  the  testimony  of  Acklan  Dilley  we  may  say  that  he  is  supported 
in  many  particulars  by  other  witnesses.  Where  he  has  been  unsupported,  we  have 
not  been  willing  to  found  any  conclusion  upon  his  evidence.  As  the  circuit  court 
seems  to  have  permitted  Barney  Dilley  and  Edwards  to  retain  in  their  hands  the 
moneys  which  at  one  time  they  were  ordered  to  bring  into  court,  we  do  not  think 
they  should  be  charged  with  interest. 

The  result  of  our  opinion  is  that  the  order  ratifying  the  auditor's  report  and  the 
accounts  must  be  reversed  and  the  cause  remanded,  with  directions  to  state 
accounts  in  accordance  with  this  opinion.  There  must  be  new  accounts,  but  no 
further  testimony  can  be  taken.  The  costs  in  this  court  must  be  paid  out  of  the 
estate. 

Order  reversed  and  cause  remanded. 


SUPREME  COURT  OF  NEW  HAMPSHIRE. 


PaBKBK  0.  HOBERTS. 

June,  1885. 

EsTOPPSL  —  Judgment  bt  DBrACLT  for  Pricb  —  Subsbqubnt  Action  for  Brxaoh  or  War- 

RANTT. 

A  judgment  rendered  upon  default  for  the  price  of  goods  sold,  the  amount  thereof 
being  fixed  by  agreement,  is  not  a  bar  to  an  action  bj  the  purchaser  for  a  breach  of  war- 
ranty of  the  qaaRty  of  the  goods.    {8€«  noU^  p.  702.) 

AsfttmpHt  on  a  warranty  of  a  steam  engine.  The  defendants,  in  a  brief  state- 
ment, piep.ded  a  judgment  recovered  by  them  in  Massachusetts,  in  1884,  against 
the  plaintiffs,  upon  default,  and  an  agreement  as  to  the  amount  of  damages,  in  a 
suit  to  recover  the  price  of  the  en^ne,  in  which  suit  these  plaintiffs,  before  sub- 
mitting to  a  default,  appeared  and  filed  an  answer  in  which  they  alleged  the  same 
breach  of  warranty  of  the  engine,  relied  on  here,  and  claimed  to  recoup  the  dam- 
ages suffered  by  them  on  that  account.  The  court  ruled  that  the  Massachusetts 
judgment  is  not  a  bar  to  this  suit,  and  the  defendants  excepted. 

The  evidence  tended  to  show  that  Toung,  the  member  of  the  plaintiffs'  firm 
who  bargained  for  the  engine  with  the  defendants  in  Boston,  was  not  a  practical 
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machinist  and  never  run  an  engine,  and  it  did  not  appear  that  he  had  any 
acquaintance  with  the  mechanism  or  operating  of  steam  engines.  The  defendants 
requested  the  following  instructions :  If  the  jury  iind  that  the  engine  was  defect* 
ive,  and  that  the  defects  were  not  apparent  to  a  person  without  some  skili  in  the 
matter  of  engines  and  machinery  of  that  nature,  and  further  that  Mr.  Young  had 
sufficient  skill  to  see  such  defects  and  opportunity  to  examine  the  engine,  and  did 
examine  it,  and  that  the  defendants  did  not  practice  any  conceahnent  or  deceit  in 
reference  to  such  defects,  the  plaintifEs  cannot  recover.  These  instructions  were 
refused  and  the  defendants  excepted. 

The  court  instructed  the  jury  that  if  Toung  had  an  opportunity  to  examine  the 
engine  and  did  examine  it,  and  the  defects  complained  of  in  this  suit  were  appar- 
ent on  simple  inspection,  and  requiring  no  skill  to  discover  them,  the  plaintiffs 
cannot  recover  because  they  were  not  misled  by  the  defendant's  representations. 
If  the  finding  of  the  jury  is  against  the  defendants  on  this  point,  then  the  question 
is,  whether  there  has  been  a  breach  of  the  defendants'  warranty.  If  the  engine 
was  not  what  the  defendants  warranted  it  to  be,  the  plaintiffs  can  recover,  with 
instructions  as  to  damages  to  which  no  exception  was  taken.  The  jury  returned 
a  verdict  for  the  plaintiffs  for  $397.91,  being  the  difference  in  the  value  of  the 
engine  as  warranted  and  the  value  of  the  engine  delivered,  and  the  matter  of 
interest  was  not  considered  by  them. 

Burleigh  <k  Adams^  for  defendants.  John  L.  Fotier,  0.  Ray,  Brigham^  Mitchelh, 
BacheUor^  for  plaintiffs. 

Carpenter,  J.  The  formcriudgment  is  not  a  bar.  Baseom  v.  Manning^  52  N.  H. 
132.  That  case  does  not  differ  from  this,  except  in  the  immaterial  circumstance 
that  here,  the  damages  were  fixed  by  agreement.  A  default  admits  all  the  ma- 
terial allegations  of  the  writ  except  the  amount  of  damages,  which  are  assessed  by 
the  court,  unless  for  special  reasons  an  inquiry  by  the  jury  is  ordered.  Huntress 
V.  Effingham^  17  N.  H.  584;  Toppan's  Petition^  24  id.  43;  Manchester's  Petition^  28 
id.  296;  WillsmY.  Willson,  25  id.  229;  Bowman  v.  Noyes,  12  id.  807;  WestY, 
Whitney^  26  id.  314;  Chase  y.  Lotering^  27  id.  295.  The  law  and  practice  are 
substantially  the  same  in  Massachusetts.  Jarvis  v.  Blanchardy  6  Mass.  4 ;  Storer 
v.  White,  7  id.  448;  Folger  \.  Fields,  12  Cush.  93;  Colb.  Prac.  225.  Judgment 
for  the  plaintiff  for  nominal  damages  at  least,  follows  a  default  as  of  course. 

After  the  plaintiffs  in  the  action  against  them  in  Massachusetts  were  defaulted, 
no  question  except  the  amount  of  damages  remained  open.  To  fix  that  amount 
was  the  only  purpose  of  the  agreement  and  its  only  effect.  The  operation  of  the 
judgment  is  the  same  as  if  the  damages  had  been  assessed  by  the  court  or  by  the 
jury.  If  the  matter  alleged  in  the  answer  was  competent  to  be  considered  in  the 
assessment  of  damages,  the  plaintiffs  were  not  obliged  to  present  it,  and  if  not 
presented  nor  considered,  it  would  not  be  barred  by  the  judgment.  Seddxm  v. 
Tutop,  6  T.  R.  607. 

There  is  no  evidence  that  it  was  taken  into  consideration  by  the  parties  in  set- 
tling the  amount  of  damages  by  their  agreement.  It  rests  upon  the  party  setting 
up  a  judgment  as  an  estoppel  to  show  that  the  matter  in  question  was  adjudicated 
by  it. 

It  is  unnecessary  to  determine  whether  the  instructions  requested  by  the  defend- 
ants were  abstractly  correct  or  not.  They  were  properly  refused  because  the  case 
did  not  call  for  them.  There  was  no  evidence  that  Young  had  any  acqjuaintance 
with,  or  skill  in  relation  to,  engines  and  machineir  of  the  kind  in  question. 

Interest  from  the  date  of  the  writ  may  be  added  to  the  amount  of  the  verdict. 

Exceptions  overruled. 

Smith,  J.,  did  not  sit  ;  the  others  concurred. 

Note.— See  Moak's  Van  Santr.  PI.  678;  24  Alb.  L.  J.  844;  Bigelow  Estoppel  (8d  ed.),  121, 
for  an  elaborate  discussion  of  the  question.    I^eil  y.  Tolman^  7  Pac.  Rep.  108. 

Where,  in  defense  to  an  action  to  recover  the  purchase-price  of  two  plows,  the  defendant 
pleaded  that  they  were  worthless  and  broke  with  ordinary  and  careful  use,  and  were  returned 
Dy  him  under  the  contract,  it  was  held  that  the  judgment  in  such  action  was  a  bar  to  a  subse- 
quent action  in  tort  to  recover  damages  for  the  breaking  of  the  plows  before  their  return  by 
tne  defendant.    Newhy  v.  Caldwell,  54  Iowa,  102. 

A  judgment  for  the  plaintiflfs  in  an  action  for  the  price  of  machines  manufactured  for  the 
defendants,  under  a  contract,  whereby  the  plaintiffs  covenanted  to  construct  the  machines  in  % 
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certain  panner  and  to  do  a  certain  work  —  when  the  complaint  alleged- a  deliTerj  to  and 
acceptance  br  the  defendants  under  the  contract,  and  the  answer  alleged  that  the  plaintiffs 
failed  to  perform,  and  that  the  defendants  refused  to  accept  the  machines,  because  thej  failed 
to  conform  to  the  agreement  —  is  a  bar  to  anj  action  by  the  defendants  lor  a  breach  of  the 
warranty  contained  in  the  agreement  JSUsa  v.  Locket  9  Daly,  526.  In  that  case  the  court 
charged  that  if  the  defendants  absolutely  accepted  defective  machines,  they  must  par  for 
them,  and  if  the  machines  were  accompanied  by  a  warranty  that  they  would  accomplish  a 
certain  result,  the  remedy  of  the  defendants  was  for  a  breach  of  that  warranty,    ffeld  error. 

To  sustain  a  plea  of  a  former  judgment  in  bar,  it  must  appear  that  the  cause  of  action  in 
both  suits  is  the  same,  or  that  some  fact  essential  to  the  maintenance  of  the  second  suit  was 
in  issue  in  the  first  action  and  was  decided  adversely  to  plaintiff. 

The  bare  fact  that  two  causes  of  action  spring  out  of  toe  same  contract  does  not  ipso  facto 
render  a  judgment  on  one,  a  bar  to  a  suit  on  the  other. 

Plaintiff  brought  an  action  to  recover  damages  for  an  alleged  wrongful  dismissal  from  defend- 
ant's employment  before  the  expiration  of  the  stipulated  term.  Hdd^  that  the  judgment 
thereon  was  not  a  bar  to  a  subsequent  actions  to  recover  wages  earned  during  the  time  plaintiff 
was  actualljr  employed,  and  due  and  payable  before  the  wrongful  dismissal ;  that  the  two 
claims  constitute  separate  and  indepenaent  causes  of  actions  upon  which  separate  actions  were 
maintainable.    iWy  y.  Dickerson,  85  N.  Y.  845;  S.  C,  89  Am,  Rep.  668. 

A  judgment  in  justice's  court  in  favor  of  a  surgeon  for  professional  services  is  a  oar  to  any 
action  by  the  defendant  against  him  for  malpractice  in  performing  such  sorvices,  and  this  is 
80,  although  the  recovery  in  the  justice's  court  was  upon  confession  without  trial,  and  although 
ihe  surgeon's  suit  and  judgment  thereon,  were  inten>osed  as  a  defense  to  it  by  supplemental 
answer. 

While  an  action  against  a  surffeon  to  recover  damages  for  malpractice  in  setting  an  arm 
was  at  issue,  he  sued  the  plaintiff  for  the  same  professional  services,  the  alleged  unskiltfulness 
and  negligence  in  whicn  constitute  the  malpractice  complained  of,  and  judgment  was 
obtained  before  the  justice  by  the  surgeon  without  answer,  upon  a  written  consent  to  its  entry. 
Meld^  that  such  judgment  was  a  complete  bar  to  the  action  for  malpractice ;  and  having  been 
pleaded  as  such  by  supplemental  answer,  a  demurrer  thereto  was  properly  overruled.  &aU9 
▼.  iV^«^,  41  N.  Y.  118. 

A  physician  sued  for  services,  in  a  justice's  court;  the  defendant  answered,  but  withdrew 
his  answer,  and  the  plaintiff  got  judgment  without  contest.  Held  a  bar  to  a  subsequent 
action  by  the  defendant  against  the  physician  for  malpractice  in  rendering  those  services. 
Mair  v.  BartleU,  75  N.  Y.  150 ;  S.  C,  81  Am.  Rep.  455.  See,  also,  Saileabury  y.  Oreswell,  14 
Hun,  460. 

In  De&oes  t.  ZockhaH,  61  Super.  Ct.  802,  which  was  an  action  brought  against  a  veter- 
inary surgeon,  to  recover  damages  suffered  by  reason  of  his  unskillfutness,  etc.,  in  the  treat- 
ment of  plaintiff's  horse,  the  evidence  showea,  that  before  the  action  plaintiff  had  been  sued 
by  the  defendant  for  said  services,  and  hod  paid  the  amount  of  the  claim  prior  to  the  return 
day  of  the  eummone,  and  plaintiff's  counsel  admitted  that  such  payment  was  made  without 
protest.  On  this  the  court  directed  a  verdict  for  defendant.  Held  error;  that  such  testimony 
and  the  admission  at  most  were  only  matters  of  evidence  to  go  to  the  jury  on  the  ouestion  of 
the  existence  of  defendant's  negligence,  and  that  neither  the  principles  of  **re8  adjudiocUa*' 
nor  estoppel  have  application  in  such  a  case. 

The  will  of  M.  directed  one-third  of  his  residuary  estate  to  be  held  in  trust  for  his  son  A., 
during  his  life,  the  income,  during  bis  minority,  to  be  added  to  the  principal,  and  the  income 
Af  the  accumulated  fund  thereafter  to  be  paid  to  him,  the  fund  at  his  death  to  go  to  his  issue, 
if  any ;  if  not,  to  other  beneficiaries.  A.  brought  an  action  against  the  executor  and  others 
interested,  in  which  he  asked  judgment,  declaring  the  trust  void  in  its  creation,  and  that 
plaintiff,  as  heir  at  law  and  next  of  kin,  was  lawful  owner  of  the  securities  in  which  the  share 
and  the  accumulations  were  invested,  and  directing  the  executor  to  assign  and  transfer  to  him 
"  the  money  and  securities  in  which  the  share  had  been  inyested  and  the  accumulations 
thereof."  Defendants,  in  their  answer,  averred  the  validity  of  the  trust.  The  judgment 
therein  held  the  trust  t^  bo  valid,  and  that  it  was  the  duty  of  the  executor  to  hold  the 
trust  fund  upon  the  trust  declared.  In  a  subsequent  action,  brought  by  a  judgment  creditor 
of  A.  to  reach  the  accumulations,  on  the  ground  that  the  trust,  although  otherwise  valid,  was 
as  to  the  accumulations,  void,  and  that  they  belonged  absolutely  to  A.  Beld^  that  the  relief 
sought  was  within  the  scope  of  the  former  action  and  might  have  been  granted  therein ;  that, 
therefore,  the  former  jud^ent  was  a  bar  against  the  juogment  creditors  of  A.,  as  well  as  him- 
self; and  that  it  was  available  to  a  son  of  A.,  and  his  representatives,  although  he  was  not 
in  esee  when  the  judgment  was  rendered,  as  his  subsequently  accruing  title  was  represented 
by  the  defendants  in  the  former  action,  who  were  then  presumptively  entitled  to  the  fund. 
Aay  y.  Hegeman^  98  N.  Y.  851.  The  court  said:  "The  general  rule  is  well  settled  that  the 
estoppel  of  a  former  judgment  extends  to  every  material  matter  within  the  issues  which  was 
expressly  litigated  and  determined,  and  also  to  those  matters  which,  although  not  expressly 
determined,  are  comprehended  and  involved  in  the  thing  expressly  stated  and  decidea, 
whether  they  were  or  were  not  actually  litigated  or  considered.  Embury  v.  Conner,  8  N.  Y. 
622;  Dunhdan  v.  Bower,  *11  id.  76.  It  is  not  necessary  to  the  conclusiveness  of  a  former  judg- 
ment that  issue  should  have  been  taken  upon  the  precise  point  controverted  in  the  second 
action.  Whatever  is  necessarily  implied  in  the  former  decbion  is,  for  the  purpose  of  the 
estoppel,  deemed  to  have  been  actually  decided.  This  is  the  principle  upon  which  the  mal- 
practice cases,  involving  the  right  of  a  physician  to  recover  for  services,  after  a  former  judg- 
ment against  him  for  negligence  or  want  of  skill  in  the  employment  for  which  compensation 
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is  oUimed,  and  conyerselj  the  right  of  the  patient  after  judgment  against  him  for  senrices,  to 
maintain  a  subsequent  action  for  malpractice,  were  decided.  OaU»  v.  Preston^  41  N.  Y.  IIS; 
Blair  v.  JSaHUU,  75  id.  150 ;  BelUt^fer  v.  Craigne^  81  Barb.  684.  Conclusions  of  law  or  fact 
which  necessanij'  flow  from  a  judgment,  although  not  expressly  found,  are  not  incidental  or 
collateral  so  as  to  remove  them  from  the  scope  of  the  estoppel  within  the  qualification  of  the 

feneral  rule  stated  by  the  judges  in  their  opinion  in  the  Dueheat  of  Kingston* »  case,  11  St.  Tr. 
61.  The  cases  where  the  qualification  applies  are  well  illustrated  in  Qwtpbell  y.  ConsaUu^  2 
N.  Y.  618,  and  WoodgaU  v.  FleH,  44  id.  1." 

A  judgment  for  the  price  of  goods  sold  is  not  inconsistent  with  a  claim  bj  the  purchaser 
that  they  came  again  into  the  possession  of  the  seller  and  were  lost  by  the  negligence  of  his 
agent,  and  is  not,  therefore,  a  bar  to  an  action  by  the  purchaser  to  recover  backthe  amonnt 
paid  therefor.    Purcdly.  Jaycox,  5»  N.  Y.  288. 

A  judgment  in  a  former  action  to  recover  the  first  and  second  installments  becoming  due  on 
a  contract,  in  which  the  defendant  set  up  the  non-performance  of  the  contract  by  the  plaintiff 
and  claimed  damages  for  the  breach,  which  were  allowed  him,  is  a>ar  to  a  recovery  by  the 
defendants  for  similar  breaches  of  the  contract,  although  alleged  to  have  been  committed  at 
other  times,  in  a  subsequent  action  to  recover  the  remaining  installments.  De  Wolf  v.  Oran- 
daU,  84  N.  Y.  Supr.  14. 

A  ludgment  in  favor  of  a  carrier  for  the  recovery  of  freight  is,  in  effect,  an  adjudication 
that  he  has  performed  his  contract  for  transportation  except  so  far  as  his  non-performance 
may  be  excusable,  and  is  a  bar  to  an  action  to  recover  damages  for  non-performance.  J)unham 
T.  Jfewer,  77  N.  Y.  76:  S.  C,  88  Am.  Rep.  570. 

When  a  common  carrier  performs  his  contract  to  transport  and  deliver  goods,  a  payment  of 
the  freight,  or  a  submission  to  judgment  therefor,  does  not  prevent  the  owner  from  recovering 
damages  for  injury  while  en  route;  he  may  pay  the  freight  and  sue  for  damages  or,  refusing 
to  pay,  submit  to  suit,  set  up  his  damages  by  way  of  counter-claim,  or  bring  a  cross-action. 
Sehvnnger  v.  Baymond,  88  N.  Y.  192;  8.  C,  88  Am.  Rep.  415. 

A  contract  to  carry  passengers  and  their  baggage  is  separate  and  distinct  from  one  to  carry 
merchandise  packed  in  boxes,  for  which  extra  freight  is  charged.  One  traveling  both  with 
baggage  and  such  merchandise  and  having  both  destroyed  in  transit  may  bring  an  action  for 
the  value  of  either,  though  a  former  recovery  has  beennad  for  the  other.  MUlard  v.  Mieeouri, 
K.  dt  T.  Ji.  /.'.  Co.,  86  N.  Y.  441.--Ed. 

The  recovery  of  commissions  by  a  factor  is  no  bar  to  an  action  for  his  breach  of  contract  in 
selling  at  a  price  below  his  instructions.  Campbell  v.  Thompson,  27  Uun,  541 ;  S.  0.,  15  Week. 
Dig.  232. 


Jones  v.  Lane. 

June,  1885. 

Costs  —  Gikbral  Laws,  Chapter  288—Titlb'To  Rbal  Estate  not  in  Qubstion. 

Under  Gen.  Laws,  chap.  288,  §  5,  the  plaintiff  cannot  be  allowed  more  costs  than  dam- 
ages when  the  title  to  real  estate  is  not  in  question  aad  the  damages  recorded  do  not 
exceed  $13.88. 

Trespass  qu.  d.  The  title  to  real  estate  was  not  in  question.  Damages  were 
assessed  by  the  court  at  $12.  The  defendant  moved  that  the  costs  be  limited  to 
$12,  claiming  it  as  matter  of  right.  The  court  denied  the  motion,  and  the 
defendant  excepted. 

Burleigh  <k  ICivel,  for  plaintiff.     Copdand  dk  Edgerly^  for  defendant. 

BmGHAM,  J.  The  costs  should  have  been  limited  to  the  amount  of  the  verdict 
or  a  less  sum. 

**In  actions  of  trespass  to  real  estate  conjmenced  in  the  supreme  court,  where 
the  title  to  real  estate  is  not  in  question,  the  court  shall  allow  so  much  costs  as 
they  think  just,  not  excluding  the  damages  recovered  in  case  they  do  not  exceed 
$13.33."     Gen.  Laws,   chap.  233,  §  5. 

The  construction  given  this  statute  is  that  when  the  damages  in  an  action  of 
trespass  to  real  estate  commenced  in  the  supreme  court  are  less  than  $13.83,  the 
court  shall  allow  no  more  costs  than  damages.  Peoart  v.  TotOTU^  57  N.  H.  220; 
Bachelder  v.  Green^  38  id.  265;  Ward  v.  Barileit,  1  id.  14;  Jh^non  v.  MatheSy  5  id. 
229. 

The  title  to  real  estate  not  being  involved  in  this  action,  it  comes  within  the 
statute. 

Exceptions  sustained. 

Atj«kn,  J.,  did  not  sit;  the  others  concurred. 
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COBLISS  V,  WORCBSTSB,    NASHUA  AND  ROCHXBTBB  RaCLROAD. 
June,  1885. 

Nboliqenoi  —  Causing  Death — Mbasubb  of  Damaobs. 

The  damages  that  an  administrator  can  recover  under  chapter  85,  section  1,  Laws  of 
1879,  are  not  necessarily  nominal,  and  may  be  assessed  by  the  jury. 

The  ordinary  grounds  of  damage  in  such  a  case  are  the  expense  of  board,  nursing, 
medical  aid,  compensation  for  loss  of  time,  physical  and  mental  pain,  including  such  sum 
as  the  jury  think  ought  to  be  siven  for  distress  and  anxiety  of  mind,  in  view  of  approach- 
ing death,  while  in  imminent  danger  of  the  injury  received,  and  to  the  close  of  life. 

Case  for  causing  the  death  of  the  plaintiff^s  intestate  by  carelessly  running  upon 
him  with  an  engine  and  train  of  cars  while  crossing  the  defendant's  track  with  a 
horse  and  wagon  in  the  highway. 

The  court  ruled  that  nominal  damages  only  could  be  recovered,  and  the  plain- 
tiff excepted. 

Henry  B,  Atherion^  for  plain tifL     G.  H,  Bums  and  A.  F,  Stevens^  for  defendant. 

BiNGHAM)  J.    The  court  niled  that  only  nominal  damages  could  be  recovered. 

At  common  law  the  cause  of  action  died  with  the  decedent,  but  by  chapter  85 
of  the  Laws  of  1879,  it  survives  to  his  administratrix,  and  she  may  have  damages 
assessed  if  the  liability  of  the  defendant  is  established.  Clark  v.  Manchester^ 
Hills,  June  term,  1883;  Needham  v.  Railroad,  88  Vt.  294,  802. 

The  ordinary  grounds  of  damages  in  such  cases  are  the  expense  of  board, 
nursing,  medical  aid,  compensation  for  loss  of  time,  physical  and  mental  pain, 
including  such  sum  as  the  jury  think  ought  to  be  given  on  account  of  distress  or 
anxiety  of  mind,  experienced  in  view  of  approaching  death,  while  in  imminent 
danger  of  the  injury  received,  and  to  the  close  of  life. 

Such  damages  are  not  necessarily  nominal.  What  they  should  be  depends  upon 
the  varying  facts  of  each  particular  case,  and  are  for  the  jury  to  assess,  guided  by 
the  instructions  of  the  court  as  to  the  law. 

Exceptions  sustained. 

All  concurred. 

KoTB. —  See  Moak's  Underhill  on  Torts,  79;  Digest  Am.  Rep.,  vol.  2.  p.  218. 

Damages  for  personal  injury  include  every  thing  of  which  plaintiff  has  been  deprived  as  a 
direct  and  natural  consequence  of  the  injury.  Huiuga  v.  OutUTf  tto,^  Lumber  Co,^  51 
Mich.  272. 

The  pecuniary  loss  which  a  party  named  in  the  statute  is  entitled  to  recover  may  consist  of 
special  damages,  f .  «.,  of  actual  definite  loss,  and  also  of  prospective  general  damages.  The 
special  damages  being  capable  of  proof  and  of  measurement  with  approximate  accuracy,  to 
entitle  plaintiff  thereto,  evidence  itiust  be  given  not  only  that  the  damages  were  sustained,  but 
also  showinjg  their  character  and  amount.  As  the  prospective  damages  are  incapable  of 
accurate  estimate  the  amount  within  the  limit  fixed  by  the  statute  is  for  the  determination  of 
the  jury. 

Such  facts,  however,  as  are  naturally  capable  of  proof,  and  which  will  give  a  basis  for 
the  judgment  of  the  jury,  «.  e.,  the  age  and  sex,  the  general  health  and  intelligence  of  the  per- 
son killed,  the  situation  and  condition  of  the  survivors  and  their  relation  to  the  deceased  should 
be  proved,     ffauahkirk  v.  JVenderU,  etc.,  92  N.  Y.  219. 

It  being  the  ooject  of  the  law  to  fairly  compensate  the  party  injured  for  the  entire  loss 
directly  causeil  by  the  injury,  the  pecuniary  consequences  resulting  from  his  inability  to  give 
his  business  his  attention  will  form  a  j^roper  item  of  the  remuneration  to  be  made. 

The  extent  of  the  recovery  in  an  action  for  personal  injuries  occasioned  by  negligence  can- 
not be  measured  by  any  precise  rules,  since  it  is  to  be  awarded,  to  a  great  extent,  for  pain 
and  suffering;  and  the  amount  is,  therefore,  committed  to  the  determination  of  the  jurv.    lb. 

Where  the  evidence  showed  that  the  injuries  sustained  by  the  plaintiff  through  the  negligence 
of  the  defendant  were  of  an  exceedinglv  painful,  serious  and  permanent  nature,  some  of  the 
important  effects  of  which  would  probably  continue  during  his  natural  life,  and  might  sensibly 
abridge  it,  and  would  measurablv  unfit  him  for  his  business ;  and  the  plaintiff  was,  in  his  early 
manhood,  engaged  in  an  extensive  and  lucrative  practice  of  law,  which  was  impaired  bv  his 
Inability  to  give  it  the  attention  which  it  required, — Bdd,  that  the  court  could  not  say  that  a 
verdict  for  $20,000  was  excessive.     Walker  v.  £rU  BaUway,  68  Barb.  260. 

Damages  can  be  allowed,  in  an  action  for  causing  death  by  negligence,  onlv  unon  proof  of 
loss,  and  the  recovery  must  be  confined  to  the  pecuniary  loss  sustained.  Mitchell  v.  ^.  Y, 
Cmd,  d:H,  RJLS,  Co,,  2  Huiv  685. 

In  CamwaU  v.  M%U$,  4A  Super.  45.  it  was  held  that  very  sh^ht  evidence  of  pecuniary  injury 
or  loss  is  sufficient  to  warrant  the  submission  ot  a  case  to  the  jury,  who  are  thereupon  to  award 
*<  8uch  damages  as  they  shall  deem  a  fatr  and  j%et  compensation  therifor."    If  the  jury  ia  aat. 
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isfied  that  pecaniarj  injury  resnlted  from  the  death,  they  are  at  liberty  (within  the  atatutory 
limitation)  to  fix  the  compensation  according  to  their  sense  of  justice  ana  right. 

In  an  action  against  a  wrong-doer,  for  an  injury,  the  value  of  proper  medical  treatment, 
though  the  expense  thereof  be  paid  by  another.  If  ^e  expense  of  proper  medical  treatment 
be  a  part  of  the  damages  of  the  injured  party,  it  can'  make  no  difference  to  the  wrone-doer 
that  some  third  person  gratuitously  paid  the  physician.  KUin  r.  Thompton,  19  Ohio  St. 
6«9. 

The  rule  is  otherwise  in  case  of  an  infant  whose  parent,  or  a  wife  whose  husband,  is  bound  to 
and  does  pay  therefor,  for  the  parent  or  husband  may  have  a  separate  and  independent  action 
for  the  damages  sustained  by  him,  a  portion  of  which  would  be  such  expenses.  As  the  parent 
or  the  husband  is  entitled  to' recover  them,  if  the  child  or  the  wife  were  allowed  to  do  so  they 
miffht  be  twice  recorered  TuUlev.  C.  Ji.,  etc.j  42  Iowa,  618;  Lindgtyj.  DanvilU,  46  Vt. 
144;  HophintY,  AtlanUc,  etc,,  86  N.  H.  9;  Moody  v.  Osgood,  60  Barb.  628;  Klein  v.  JeweU,  26 
N.  J.  Eq.474;  27  id.  660. 

In  an  action  for  damages  resulting  from  personal  injuries,  a  defendant  is  liable  for  the  rea- 
sonable value  of  the  meaical  attendance,  care  and  nursing  made  necessary  by  the  accident, 
though  such  services  may,  as  between  the  plaintiff  and  the  person  rendering  tnem,  have  been 
gratuitous.    Vamam  v.  Oitv  of  Council  Bluffs.  62  Iowa,  698. 

It  has  been  held  by  the  New  York  court  oi  appeals  that  the  expense  of  nursing,  and  of  a 
physician,  may  be  recovered  by  the  party  injured,  but  he  can  only  recover  so  much  as  he  paid^ 
or  was  bound  to  pay,  and  that  defenoant  may  show  plaintiff  was  doctored  or  nursed  at  a  char> 
ity  hospital  at  the  public  expense  or  gratuitously,  in  which  case  plaintiff  could  not  recover  for 
those  items  of  damage.   Drtnkwater  v.  Dinsmore,  80  N.  Y.  890;  8.  C,  21  Alb.  L.  J.  458. 

Where,  in  an  action  for  negligence  in  causing  death,  the  complaint  averred  ''that  the  plain- 
tiff was  and  will  be  compelled  to  pay  f  100  for  medical  attendance,  funeral  and  other  expenses, 
caused  by  the  death  of  his  son,'' — Jlcld,  on  a  general  demurrer,  that  the  complaint  did  not  state 
a  cause  of  action;  that  a  good  cause  of  action  for  these  expenses  was  stated  m  the  above  aver- 
ment. If  a  party  will  be  compelled  to  pay  such  expenses,  it  may  be  said  that  they  have  been 
incurred.    Jioed^r  v.  Omuby,  22  How.  Pr.  270. 

In  an  action  against  a  railway  company  for  personal  injury  to  a  'passenger,  the  jury  in 
assessing  the  damages  may  take  into  their  consideration,  besides  the  pain  and  suffering  of  the 

f>laintiff,  and  the  expense  incurred  by  him  for  medical  and  other  necessary  attendance,  the 
osa  he  has  sustained  through  his  inability  to  continue  a  lucrative  professional  practice.  PkU- 
UpsY,  London  <&  8.  W.  Ry.  Co.,  80  Moak's  Eng.  Rep.  769;  affirming  8.  C,  28  id.  844:  29  id. 
177 ;  Secordv.  St.  BiuL  tic,  R.  Co.,  6 McCrary,  515 ;  8.  C,  18  Fed.  Rep.  221 ;  MackoyY.  Missouri^ 
€tc.,  Jt  Co.,  id.  286 :  Brignoli  v.  Chicago,  eU.,  R.  Co.,  4  Daly,  182  ;  Metcalf  v.  Baker,  67  N.  Y. 
662;  Matteson  v.  ^ew  York  Cent.,  62  Barb.  864  ;  Sheehan  v.  Fdgar,  68  N.  Y.  681. 

In  an  action  for  damages  for  personal  injuries,  plaintiff  cannot  recover  for  his  own  loss  of 
time  and  capacity  to  labor,  and  in  addition,  what  ne  has  to  pay  another  to  supply  that  loss  of 
labor.    Blackman  v.  Gardiner  Bridge,  76  Me.  214. 

Plaintiff  may  testify  as  to  the  amount  of  his  annual  earnings  for  six  or  seven  years  prior  to 
the  accident    EhrgoU  v.  Mayor,  etc.,  96  N.  Y.  264,  276. 

Funeral  expenses  are  proper  items  to  be  considered  in  estimating  damages.  MwrpKy  v.  New 
York,  etc.,  R,  Co..  88  N.  Y.  445.  The  court  said,  p.  446 :  **  Under  a  similar  sUtute  m  England 
it  has  been  held  that  funeral  expenses  cannot  be  recovered.  Dalton  v.  SotUh  Bast  Ji,  Co.,  ^C. 
B.  (N.  S.)  296;  Boulter  v.  Webster.  18  Weekly  Rep.  289.  But  in  this  country,  so  far  as  I  can 
discover,  it  has  been  uniformly  held  that  the  plaintiff  can  recover  such  expenses  if  the  law  im- 
poses upon  the  relatives  for  wnose  benefit  the  suit  is  brought  the  obligation  to  bear  them. 
JW»».  R,  Co.  V.  Bantam,  64  Penn.  St  495;  Owen  v.  Broeksohmidt,  M  Mo.  285;  Boeder  r^ 
Ormsby,  22  How.  Pr.  270.*' 


State  v,  Lbavitt. 
June,  1886. 
Criminal  Law—  Indictment— »Uncertaiktt. 

An  indictment  which  charges  the  sale  of  intoxicating  liquor  in  language  equally  appli- 
cable to  the  offense  discussed  in  General  Laws,  chapter  109,  section  18,  and  that  described 
in  section  15  of  the  same  chapter,  is  insufficient 

The  indictment  charged  that  the  respondent,  *'not  being  the  agent  of  any  tO¥m, 
place  or  city  for  the  purpose  of  selling  intoxicating  liquors,  did  sell  one  quart  of 
intoxicating  liquor  to  a  certain  person  whose  name  is  to  the  jurors  aforesaid 
unknown." 

The  respondent  moved  to  quash  the  indictment,  because  it  does  not  sufficiently 
inform  the  respondent  of  the  offense  with  which  he  is  charged,  and  does  not 
identify  the  oftense  so  as  to  protect  him  from  a  subsequent  prosecution  for  the 
same  offense,  or  enable  the  court  to  render  a  proper  judgment  upon  it 

Attorney- OeTieral  and  Leach,  solicitor*  for  State.  A,  F,  L.  Morris,  Henry  C. 
E(>Un9(m  and  ^nry  G<mld,  for  defendant. 
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Bingham,  J.  General  Laws,  chapter  109,  section  18,  provides  that  if  any  per- 
son, not  being  an  agent  of  a  town  for  the  purpose  of  selling  spirits,  sell  or  keep 
for  sale  any  spirituous  liquor,  in  any  quantity,  he  shall  be  fined  $50,  and  for  any 
subsequent  offense  he  shall  be  fined  $100  or  be  imprisoned  not  exceeding  ninety 
days  or  both." 

Section  15  provides:  **If  any  person,  not  being  an  agent  of  a  town  for  the  pur- 
pose of  selling  spirituous  liquors,  shall  sell  or  keep  on  sale  cider  in  less  quantities 
than  ten  gallons,  except  when  sold  by  the  manufacturer  at  the  press,  or  in  an 
unfermented  state,  or  lager  beer  or  other  malt  liquors  not  included  in  the  list  of 
those  already  prohibited  by  law,  in  any  quantity,  such  person  shall  be  fined  $10, 
and  for  any  subsequent  offense  $50." 

The  crime  and  penalty  of  the  thirteentb  section  are  different  from  those  in  the 
fifteenth,  and  the  indictment,  not  informing  the  respondent  of  which  of  the 
crimes  he  is  charged,  is  bad  for  uncertainty.  State  \,^  Messenger,  68  N.  11.  848./ 
Neither  does  it  show  which  of  the  two  sections  the  respondent  is  accused  of  vio- 
lating. State  V.  Sherburne^  58  N.  H.  159;  State  y.  Mramorej  id.  278,  275;  State 
T.  Adams,  51  id.  568. 

Indictment  ouashed. 

Smith,  J.,  did  not  sit;  the  others  concurred. 


Osgood  v.  Eaton. 

June,  1885. 
Tbial  —  Ikstruotion  as  to  whbthir  Titli  Passed  —  Dblitert  Qusstionbd. 

When  the  question  whether  a  deed  was  ever  in  fact  deliyered  is  pending  it  is  not  error 
for  the  court  to  decline  to  instruct  the  jury  that  the  deed  conveyed  a  title. 
Fbaudulent  Convbyancb  —  EviDBNCB  —  Vendor's  Dbclabation  —  Good  Faith. 

When  the  vendor  remained  in  possession  of  land  conveyed,  his  declarations,  showing 
under  what  claim  he  held  possession,  are  admissible  upon  the  good  faith  of  the  transac- 
tion. 
WiTKBSS — Lbadino  Qubstion. 

Whether  facts  exist  upon  which  the  law  allows  leading  (|uestions  to  be  put  to  a. witness 
.    by  the  party  calling  him,  is  a  question  of  'fact  to  be  determined  at  the  trial. 

Writ  of  error.  The  plaintiff  claimed  the  demanded  premises  under  a  deed 
from  John  B.  Eaton  to  Elizabeth  R.  Eaton,  dated  January  2,  1 878.  The  de- 
fendant claimed  title  under  a  deed  from  John  B.  Eaton  to  Abel  E.  Eaton,  dated 
Sept.  10, 1877. 

The  conveyance  from  John  B.  to  Elizabeth  R.  was  made  and  accepted  in  part 
satisfaction  of  a  decree  for  alimony  entered  in  a  proceeding  for  divorce  by  her 
against  him  in  December,  1877,  and  at  the  time  of  its  execution,  he  was  in  pos- 
session, claiming  to  be  the  owner  of  the  land.  There  was  no  evidence  that  Abel 
E.  Eaton  ever  entered  or  took  possession  of  the  land,  or  that  the  deed  to  him 
was  ever  delivered.  At  the  time  of  its  execution  he  lived  in  Oregon,  and  has 
ever  since  lived  there,  and  he  was  not  in  New  Hampshire  at  the  time  the  deed 
was  recorded.  It  was  claimed  by  the  plaintiff  that  this  deed  was  a  voluntary 
conveyance,  invalid  as  against  the  grantees  of  Elizabeth  R  Eaton,  and  also  that 
the  same  was  never  delivered. 

The  defendant  requested  the  court  to  charge  the  jury  that  the  title  of  John  B. 
Eaton  to  the  premises  passed  to  Abel  E.  Eaton,  by  the  deed  of  Sept.  2,  1877. 
This  request  was  refused,  and  the  jury  were  instructed  that  if  Abel  E.  Eaton,  by 
the  deed  to  him,  took  any  title  to  the  land,  it  did  not  pass  by  the  deed  of  release ' 
to  Elizabeth  ;  if  Abel  E.  Eaton  took  no  title  by  his  deed  from  John  B.  Eaton,  by ; 
reason  of  no  delivery,  or  because  it  was  designed  as  a  mere  make-shift,  the  title ' 
was  in  John  B.  at  the  time  of  the  deed  of  release,  and  passed  by  it  to  Elizabeth,  | 
and  that  among  other  evidence,  the  declarations  of  John  B.  Eaton  at  the  time  oi ' 
the  deed  of  release  were  evidence  on  the  subject.  The  defendant  excepted  to  the 
refusal  of  his  request,  and  to  that  part  of  the  instructions  given  making  John  B. 
Eaton's  declarations  evidence  on  the  question  of  title  in  Abel  E.  from  tlie  deed  of 
John  B.  to  him. 

In  a  deposition  read  by  the  plaintiff  several  interrogatories  were  objected  to  by 
the  defendant  as  leading. 
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F.  B.  Osgood,  Copeland  d  Edgerly,  for  plaintiff.    Fife^  E,  A.  Hibbardf  for 

defendant. 

BmoHAM,  J.  The  defendant  requested  the  court  to  instruct  the  jury  that  the 
title  of  John  B.  Eaton  to  the  premises  passed  to  Abel  £.  Eaton  in  the  deed  to 
him,  80  John  B.  Eaton  had  no  title  January  2,  1878. 

The  plaintiff  claimed,  and  the  evidence  tended  to  prove,  that  the  deed  to  Abel 
E.  was  never  delivered  and  that  it  was  a  make-shift  of  John  B.  to  enable  him  to 
procure  better  terms  from  his  wife,  as  to  alimony,  in  her  libel  for  divorce.  These 
were  questions  of  fact  for  the  jury.  The  title  did  not  pass  if  the  deed  ifras  not 
delivered,  and  if  made  to  defraud  his  wife,  it  might  be  void  as  to  her,  even  if 
delivered.     The  request  to  charge  was  properly  refused. 

The  court,  subject  to  exception,  charged  the  jury  that  the  declarations  of  John 
B.  Eaton,  made  at  the  time  of  the  deed  of  release,  were  evidence  on  the  question 
\of  fraud.  The  exception  is,  not  that  the  question  of  fraud  was  submitted  to  the 
jur^,  nor  that  the  defendant  was  an  innocent  purchaser,  holding  under  Abel  £. 
(this  question  does  not  appear  to  have  been  raised  at  the  trial),  but  to  the  compe- 
tency of  the  evidence  on  the  issue  on  trial. 

There  was  evidence  that  John  B.  was  the  equitable  if  not  the  legal  owner  of 
the  land  at  the  date  of  the  release  to  his  wife,  and  that  he  was  in  possession. 
The  deed  to  Abel  E.  had  been  made,  it  is  true,  but  John  B.  remained  in  possession 
and  claimed  to  be  in  possession  as  owner.  The  question  was  whether  the  deed 
to  Abel  was  without  consideration,  fraudulent  and  void  as  to  the  wife. 

When  a  vendor  remains  in  possession  of  the  property  after  the  conveyance, 
and  it  is  claimed  to  be  in  fraud  of  creditors,  his  declarations  as  to  the  way  he 
holds  the  possession  are  evidence  on  the  trial  of  that  issue.  Blake  y.  White^  13 
N.  H.  267,  272,  273;  MtrriU  v.  0<mld,  16  id.  347,  858,  854;  BfM>  v.  Clemton,  12 
Serg.  &  Rawle,  828;  Eclcert  v.  WiUon,  id.  898;  Wilbur  y^  Strickland,  1  Rawle,  458; 
Ponieroy  v.  Bailey,  43  N.  H.  125,  126. 

The  question  whether  the  facts  exist  upon  which  the  law  allows  leading  ques- 
tions to  be  put  to  a  witness  by  the  party  calling  him  is  a  question  of  fact  to  be 
determined  at  the  trial     Hu7it  v.  Haven^  56  N.  H.  88. 

Judgment  on  the  verdict. 

Allen,  J.,  did  not  sit  ;  the  others  concurred. 


Ashland  Sayings  Bank  v,  Mbad. 

June,  1885. 

Attaohmbht  — Dobs  not  Rbacb  Land  Fraudulbntlt  Contbtbd  —  Innocsnt  Pubchasxb  — 
constbuctive  noticb. 

A  ffeneral  attachment  of  all  a  debtor's  interest  in  real  estate  in  a  town  does  not  hold  land 
fraudulently  conveyed  by  the  debtor  by  a  deed  recorded  before  the  attachmeni,  and  con- 
veyed by  his  fraudulent  grantee  after  the  attachment,  to  an  innocent  purchaser  for  value. 

Against  the  latter  and  subsequent  purchasers  from  him  such  attachment  is  not  construe* 
tive  notice  of  a  lien,  or  of  Us  pendens. 

Writ  of  error  to  foreclose  a  mortgage.  Facts  agreed  for  the  opinion  of  the 
court  Aug.  23,  1876.  David  Blaisdell  conveyed  the  premises  to  William  G.  Brown, 
and  on  the  same  day  Brown  conveyed  them  to  Mary  A.  Blaisdell,  the  wife  of  David 
Blaisdell.  The  consideration  named  in  each  of  these  deeds  was  $1,500,  and  they 
were  duly  recorded  the  day  of  their  date.  Apr.  26,  1880,  Mary  A.  Blaisdell,  for 
the  consideration  of  $2,500,  by  deed  of  warranty  conveyed  the  premises  to  Sarah 
M.  Perkins.  This  deed  was  recorded  June  28, 1880.  Mrs.  Perkins  purchased  the 
premises  in  good  faith,  without  knowledge  of  any  adverse  claims.  July  28,  1881, 
the  plaintiff  loaned  Mrs.  Perkins  $600,  and  took  from  her  the  mortgage  in  suit 
to  secure  the  payment  thereof,  relying  upon  the  records,  which  showed  no  defect 
in  her  title.  Afterward,  Mrs.  Perkins  conveyed  her  equity  in  the  premises  to  the 
defendant  Bond.  At  the  time  of  the  conveyance  by  David  Blaisdell  to  Brown, 
Blaisdell  was  largely  indebted  to  the  defendant  Mead,  and  Jan.  18,  1879.  Mead 
caused  an  attachment  of  all  his  interest  in  real  estate  in  Campton  to  be  made, 
without  describing  any  particular  close  or  parcel,  by  leaving  a  copy  of  the  writ 
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and  return  in  the  ^wn  clerks  office  in  the  usual  way.  Judgment  was  obtained 
in  this  suit  at  the  Oct  term,  1880,  and  Sept.  80,  1881,  the  demanded  prem- 
ises were  set  off  on  the  execution  taken  out  on  that  judgment.  Mead -claims  title 
by  virtue  of  that  levy,  on  the  ground  that  the  conveyance  of  Blaisdell  to  his 
wife,  through  Brown,  was  fraudulent  as  to  existing  creditors. 

Burleigh  d  Adorns^  for  plaintiflf.    Barnard  d;  Bamardy  for  defendants. 

At  ft  former  term  the  court  were  inclined  to  the  opinion  that  the  plaintiffs  were 
entitled  to  judgment,  but  the  case  was  continued  for  further  argument.  The 
opinion  drawn  by  Judge  STAiWiEY  was  not  announced  till  the  present  term. 

Stanley,  J.  Conceding  that  Mrs.  Blaisdell's  title  was  fraudulent,  as  against 
her  husband's  creditors,  the  plaintiffs,  nevertheless,  have  a  good  title,  unless  the 
attachment  under  which  Mead  claims  can  be  set  up  to  defeat  them.  Mrs.  Per- 
kins, under  whom  they  claim,  was  an  innocent  purchaser  for  value  and  took  a 
good  title,  notwithstanding  the  fraudulent  character  of  Mrs'.BIaisdeirs  title,  and  the 
plaintiffs  are  innocent  mortgagees,  and  they  would  have  a  good  title  even  if  the  title 
of  Mrs.  Perkins  was  fraudulent.  Gordon  v.  Haywood^  2  N.  H.  402;  Fling  v. 
OoodaUy  40  id.  208;  True  v.  C(mgdon,  44  id.  48;  Piper  v.  Eilliard,  52  id.  211; 
Bait  V.  Bussell,  Ch.,  Aug.,  1874,  not  reported;  S.  C,  56  N.  H.  559,  564;  Fletcher 
V.  Peck,  6  Cranch,  87,  188;  Jackson  v.  Van  JDaljfsen,  5  Johns.  48;  Jackson  v.  Henrys 
10  id.  186;  Jackson  v.  Terry,  13  id.  471 ;  Jackson  v.  Walsh,  14  id.  407;  Anderson 
v.  Boberis,  18  id.  615;  Ledyardv.  Butler,  9  Paige,  182;  Bump  Fraud.  Conv.  496,499; 
1  Story  Eq.,  §§  409,  410;  4  Kent  Com.  179. 

But  Mead  cFaims  that  her  title  is  superior  to  the  plaintiffs',  because  it  dates  from 
an  attachment  made  in  1879,  before  his  wife's  conveyance  to  Mrs.  Perkins.  The 
attachment  was  against  David  Blaisdell,  the  fraudulent  grantor  of  his  wife. 
David  parted  with  his  title  August  26,  1876,  on  that  day  conveying  it,  so  far  as 
he  could,  to  his  wife  through  one  Brown.  These  deeds  were  recorded  on  the  day 
of  their  date.  The  attachment  was  general  **  of  all  David's  interest  in  real  estate 
in  Campton,"  with  no  description  of  any  particular  parcel  and  nothing  to  indi- 
cate what  real  estate  it  was  claimed  Di^vid  owned.  The  return  suggested  no  at- 
tachment of  this  land  or  of  the  property  of  Mr.  Blaisdell,  in  whom  tlie  record 
then  showed  the  title  of  this  land  to  be  vested.  The  object  of  the  statute 
requiring  that,  where  real  estate  is  attached,  a  copy  of  the  writ  and  return  shall  be 
left  with  the  town  clerk,  is  the  same  as  the  statute  requiring  the  registration  of 
deeds  to  give  notice  to  all  of  the  true  state  of  the  title.  If  the  record  fails  in 
this  it  fai&  to  accomplish  the  object  for  which  it  is  required  to  be  made.  To  hold 
Mead's  title  superior  to  the  plaintiffs'  we  must  hold  that  when  the  attachment  was 
attempted  to  be  made,  the  title  was  in  David,  and  that  the  leaving  the  copy  of 
the  writ  with  the  town  clerk  was  notice  of  an  incumbrance  upon  the  demanded  ' 
premises.  If  David  was  to  be  regarded  as  the  owner  as  between  his  attaching 
creditor  and  the  fraudulent  grantee,  we  come  to  the  question  whether  leaving  the 
copy  of  the  writ  with  the  return  thereon  created  a  valid  lien  upon  the  premises, 
as  against  subsequent  innocent  purchasers.  If  the  premises  had  been  particularly 
described,  or  described  to  such  an  extent,  and  in  such  a  way,  that  an  inspection 
of  the  return  would  have  shown  an  intention  to  attach  them,  the  question  would 
be  whether  the  plaintiffs  could  safely  take  the  mortgage  from  an  innocent  pur- 
chaser for  value  without  searching  for  attachmeivts  in  suits  against  each  one  of  the 
series  of  former  owners  in  whom  the  record  showed  no  real  estate  when  the  at- 
tachments were  made. 

If  Mead  prevails,  it  must  be  on  the  ground  that  the  plaintiffs  and  Mrs.  Perkins 
had  constructive  notice  of  Mead's  attachment.  When  the  attachment  was  made, 
David  had  no  title  of  record  to  this  land.  He  had  parted  with  it  long  before, 
by  a  conveyance  which,  as  to  everybody  but  his  creditors,  was  valid,  and  his 
grantee  could  convey  it  absolutely  and  effectually  to  aninnocent  purchaser.  There 
was  nothing  in  the  record  of  attachments  to  indicate  that  the  estate  of  which  Mrs. 
Blaisdell  held  the  title  was  attached,  and  nothing  calling  on  the  plaintiffs  to  make 
inquiry.  The  fact  that  David's  interest  in  real  estate  was  attached  would  not 
suggest  the  inquiry  whether  his  wife's  prior  title  was  good,  or  her  right  to  convey 
.perfect,'  whether  David  was  owing  the  debt  which  Mead's  action  was  brought  to 
recover,  at  the  time  when  he  conveyed  to  his  wife,  or  whether  the  purpose  of 
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that  conveyance  was  fraudulent.  If  the  plaintiffs*  were  put  upon  this  inquiry 
there  would  he  no  limit  to  which  it  might  not  be  extended,  certainly  not  within 
the  period  within  which  the  statute  of  limitations  would  not  be  a  bar.  How  can 
a  record  which  raises  no  doubt  and  suggests  no  inquiry  be  considered  evidence  to 
put  a  party  upon  inquiry  and  charge  him  with  constructive  notice.  Having  no 
knowledge  of  the  fraudulent  character  of  David's  conveyance,  the  grantee  of  his 
wife  was  only  bound,  as  against  the  attachment,  to  find  out  whether  upon  the 
records  the  wife's  title  appeared  to  be  valid,  Mrs.  Perkins  and  her  grantees  were 
not  bound  to  look  for  a  general  attachment  of  all  David's  real  estate  in  the  town, 
^  made  after  the  registry  showed  this  land  had  ceased  to  be  his. 

These  views  do  not  conflict  with  the  rule  that  a  general  attachment  of  all  the 
debtor's  real  estate  in  a  town,  without  other  description,  is  sufficient  against  some 

Sersons,  and  that  such  an  attachment  is  good'  against  a  fraudulent  grantee  of  the 
ebtor,  because  the  conveyance  is  not  valid  against  the  attaching  creditor.  Cases 
like  Howard  v.  Daniels^  2  N.  H.  187 ;  Moore  v.  Kidder j  55  id.  488 ;  Taylor  v.  Miattm'^ 
11  Pick.  841 ;  Cro^  v.  AUyn,  5  Me.  453,  and  Pratt  v.  Wheeler,  6  Gray;  520, 
in  which  the  land  was  attached  by  the  creditor  before  it  was  conveyed  by  the 
debtor,  or  before  the  conveyance  was  recorded,  or  in  which  the  contention  was 
between  two  attaching  creditors  of  the  same  debtor,  or  in  which  an  attachment 
and  levy  were  set  up  against  the  fraudulent  grantee,  or  one  having  no  more  than 
his  defeasible  estate,  are  not  in  point.  As  against  the  fraudulent  and  voidable  title 
of  Mrs.  Blaisdell,  and  of  any  one  standing  in  her  position,  Mead  could  take  the 
land  on  execution  without  an  attachment.  But  the  attachment  of <  David's  estate, 
either  alone  or  in  connection  with  the  registry  of  deeds,  did  not  give  Mrs.  Per- 
kins or  the  plaintifib  notice  of  a  lien  on  land  which  was  shown  not  to  be  David's 
by  the  record  on  which  Mrs.  Perkins  and  the  plaintiffs  had  a  right  to  rely.  A 
fraudulent  grantee,  holding  only  a  voidable  title,  may  convey  an  indefeasible 
estate  to  an  innocent  purchaser.  While  the  record  of  the  attachment  was  security 
for  the  creditor  against  a  subsequent  conveyance  by  the  debtor,  the  record  of  the 
prior  conveyance  to  the  fraudulent  purchaser,  whose  title  appeared  to  be  good, 
was  security  for  Mrs.  Perkins,  the  innocent  purchaser,  acquiring  title  through  that 
deed.  OUlig^.  Maas,  28  Ji.  Y.  191,  209;  Weifthrooh  v.  Oleason,  79  id.  28,  31; 
TarbellY.  West,  86  id.  280,  288;  Tiedman  Real  Property,  §  817. 

Mrs.  Perkins  and  the  plaintiff  having  no  notice,  actual  or  constructive,  of  an 
attachment,  or  of  any  defect  in  Mrs.  Blaisdell's  title,  cannot  be  defrauded  by  the 
creditor's  omission  to  reinforce  the  attachment  by  an  injunction  against  Mrs. 
Blaisdell's  exercising  the  power  vested  in  her  by  the  record  evidence  of  the  prior 
deed  of  conveying  a  good  title  to  an  innocent  purchaser. 

The  land  was  not  the  subject-matter  of  Mead's  suit;  and  the  records  were  not 
constructive  notice  to  Mrs.  Perkins  or  the  plaintiffs  of  h's  pendens. 

Judgment  for  the  plaintiffs. 

Blodgbtt,  J.,  did  not  sit;  the  others  concurred.   . 


MuKPHT  tJ.  Banck. 
July  81,  1886. 

MOBTQAGI — FORBCLOSUBB  —  TiMB   OlVBN  FOR  RlDBMPTIOir. 

In  a  decree  from  the  plaintiff  on  a  bill  for  the  redemption  of  land  from  a  mortgage,  a 
year  from  the  date  of  the  decree  is  the  time  ordinarily  given  for  redemption. 

Bill  in  equity  to  redeem  land  from  a  mortgage. 

A.  F,  X.  Norris  and  Brigham  dk  MitcheUy  for  plaintiff.  8,  C.  Eastman^  for 
defendant. 

Allen,  J.  By  agreement  of  the  parties  there  is  to  be  a  decree  for  the  plaintiff, 
and  the  question  is,  what  shall  be  tne  time  of  redemption,  at  the  expiration  of 
which,  without  payment  of  the  debt,  the  mortgage  will  be  foreclosed.  4  Kent 
Com.  136;  Jones  Mort.  1108,  1568,  1564,  1566;  Ferine  v.  Dunn,  4  Johns.  Ch.  140; 
Stevens  Y,  Miner,  110  Mass.  57.  By  the  rule  in  the  English  chancery  court,  six 
months  are  allowed  —  Clarh  v.  Beybam,  8  Wall  818,  828,  824;  and  generally,  in 
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the  absence  of  a  statute  upon  the  subject,  a  reasonable  time,  according  to  the  cir- 
cumstances and  justice  of  the  case,  is  given.  Clark  y.  BM/bwrUy  supra;  MeKinatry 
T.  MeroiTiy  8  Johns.  Ch.  466;  Perine  v.  Bunn^  supra;  Jones  Mort.,  §  1563. 

By  the  statutes  of  this  State —  Gen.  Laws,  chap.  136  —  the  mortgage  is  decreed 
to  be  discharged  on  a  petition  brought  within  a  year  after  performance  of  the 
condition  and  the  payment  or  tender  of  damages  and  costs  and  refused  by  the 
mortgf^ee  —  §§  4,  5,  12 — and  the  amount  due  upon  the  mortgage  is  determined 
and  reoemption  decreed  upon  petition  brought  within  a  year  after  demand  upon 
the  mortgagee  for  an  account  and  his  unreasonable  refusal  and  neglect  to  make 
and  deliver  the  same.  §§  8,  9,  10,  18.  By  section  14  of  the  same  chapter,  the 
mortgagee  in  possession,  by  publishing  notice  tiiat  from  a  day  named  he  will 
hold  possession  for  the  purpose  of  foreclosing  the  right  to  redeem,  and  by 
retainmg  the  actual  peaceable  possession  for  a  year  from  the  day  named, 
holds  the  estate  barred  against  the  right  of  redemption.  Although  the  statute 
gives  the  right  of  petition  for  an  accounting,  redemption,  and  a  decree  of  dis- 
charge after  payment  or  tender,  the  equity  jurisdiction  of  the  court  in  mattera 
relating  to  the  foreclosure  and  redemption  of  mortgages  remains,  and  questions 
touching  these  subjects  can  be  determined  by  bill  in  chancery.  Wenddl  v.  iVew 
Eempshire  Bank,  9  N.  H.  404,  415;  BeUows  v.  8Ume,  14  id.  175,  199.  If  demand 
for  an  accounting  be  made  within  the  year  of  possession  and  be  not  reasonably 
complied  with ;  or  if  payment  or  tender  be  made  and  the  mortgagee  refuses  to 
discharge  the  mortgage  and  yield  the  possession,  the 'mortgagor  or  person  having 
his  right  to  redeem  will  be  given  his  time  in  which  to  bring  his  petition  or  biu 
for  that  purpose.  Wendell  v.  N.  H.  Bank,  supra.  The  defendant  being  in  posses- 
sion as  mortgagee  at  the  date  of  the  decree  for  redemption,  the  reasons  for  a  time 
certain  in  which  the  plaintiff  may  redeem  or  be  forever  foreclosed,  may  be  the 
same  as  those  in  the  case  of  a  mortgagee's  published  declaration  that  he  holds 
possession  from  a  day  named  for  the  purpose  of  foreclosure,  in  which  case  redemp- 
tion may  be  made  within  a  year.  In  the  case  of  the  incumbrance  of  land  by 
statutory  liens  in  various  ways,  as  in  case  of  land  sold  for  taxes,  or  taken  upon 
execution,  a  year  from  the  date  of  enforcing  the  lien  is  given  for  redemption. 
The  legislature,  having  in  so  many  ways  recognized  a  year  as  a  reasonable  time 
for  the  redemption  of  land  from  sale  or  seizure  made  to  satisfy  an  incumbrance, 
have  established  a  rule  that  may  be  properly  applied  in  other  ordinary  and 
analogous-  cases  of  redemption,  and  a  year  from  the  date  of  the  decree*  is  given  in 
which  the  plaintiff  may  redeem  the  land  from  the  mortgage. 

Case  discharged. 

BmaHAM,  J.,  did  not  ait;  the  others  concurred. 


Judge  op  Pkobatk  v.  Ellis. 

June,  1885. 

Statuts  of  LiMiTAiiONft— PaoMin  BT  ADMiNisraATOB  TO  Pat  Claim — Gin.  Laws,  chap.  198,  S  5. 
A  promise  by  an  administrator  to  pay  a  claim  against  the  estate  does  not  bind  either  the 
estate  or  the  sureties  on  his  bond  so  as  to  take  the  ease  out  of  the  limitation  contained  in 
Oen.  Laws,  chap.  198,  %  5. 

Debt  on  a  probate  bond  brought  at  the  request  of  the  New  Hampshire  Savings 
Bank.  Pacts  found  by  the  court.  The  writ  is  dated  July  15, 1884.  The  defend- 
ant Ellis  was  appointed  administratrix  of  the  estate  of  Joseph  B.  Ellis, 
March  27,  1878.  The  other  defendants  are  sureties  on  her  bond.  The  estate 
was  not  settled  in  the  insolvent  course.  The  note  sought  to  be  recovered 
by  means  of  this  suit  was  dated  July  8,  1877,  and  signed  by  Joseph  B.  Ellis  as 
surety  for  one  John  Ellis.  The  bank  presented  the  note  to  the  administratrix, 
who  acknowledged  it  as  a  valid  claim  against  the  estate,  and  has  since  made  a 
number  of  payments  on  it,  the  last  being  $100.78,  October  15,  1884.  The  other 
defendants  had  no  knowledge  of  those  payments.  They  pleaded  performance  of 
the  condition  of  the  bond.  The  plaintiff  replied  alleging  non-payment  of  the  above 
note  as  a  breach,  to  which  the  defendants  rejoined  that  the  note  was  baired  by^ 
Gen.  Laws,  chap.  198.  §  5. 
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8,  C,  Eastman^  for  plaintifL     Chtue  d  Streeter^  for  defendants. 

Allbn,  J.  The  bond  was  required  and  given  to  secure  the  administratriz*B 
performance  of  her  duty;  and  her  dut^  was  not  in  conflict  with  the  three  years' 
statute  of  limitations,  which  was  designed  to  secure  the  speedy  settlement  of 
estates  Her  promise  bound  neither  the  estate  nor  her  sureties.  Company  y.  Bo/tmm^ 
48  N.  H.  55 ;  HaU  v.  Woodman,  49  id.  295,  804 ;  Brewster  v.  Brewster,  52  id.  62, 
60;  Clough  v.  McDaniel,  58  id.  201,  202;  BohinsmY.  Hodge,  117  Mass.  224,  and 
cited  cases.  The  observations  in  Judge  of  Probate  v.  Couch,  69  N.  H.  506,  and 
other  cases  on  which  the  plaintiff  relies,  relate,  not  to  a  waiver  of  the  statute  by 
such  a  promise,  but  to  a  certain  distinction  between  the  solvent  and  the  insolvent 
courses  of  settlement.  While  in  the  Utter  the  administrator  is  not  authorized  to 
pay  claims  not  judicially  established,  in  the  former,  having  sufficient  funds  to  pay 
all  the  debts,  he  should  admit  those  that  are  indisputable,  and  pay  them  without 
useless  expense  or  delay,  instead  of  forcing  creditors  through  tne  idle  ceremony 
of  suit  and  judgment.  The  duty  of  rapidly  and  economically  executing  his  trust, 
by  making  sach  admission  and  payment  promptly,  is  not  a  duty  or  a  powar  of 
procrastinating  by  waiving  the  statute  of  hmitations. 

Judgment  for  the  defendants. 

BiNGHAMy  J.,  did  not  sit;  the  others  concurred. 


Eabtmah  «.  Dbarbobn. 
July  81,  1885. 

JUDGMBNT  — >  NON-HMIDKlfT  — >  SlKVIOa  BT  PUBUCATION  —  EfFTCT  OF. 

A  jodgmeDt  hj  default  against  one  not  an  inhabitant  of  this  State,  where  there  is  no 
serrice  of  the  writ  except  by  publication,  is  not  a  judgment  tn^cnonom,  and  can  be  given 
no  force  or  effect  beyond  an  appropriation  of  the  property  attached  on  the  writ. 

In  an  action  on  such  a  judgment  the  validity  of  an  attachment  of  the  defendant's  prop- 
erty on  the  original  writ  cannot  be  questioned. 

Kmdrieh  v.  KimbaU,  88  N.  H.  482,  qualified. 

Debt  on  a  judgment.  Facts  found  by  the  courts.  July  8,  1877,  the  plaintiff 
commenced  a  suit  against  the  defendant,  and  a  horse  of  the  defendant,  attached 
upon  the  writ,  was  sold  by  the  officer,  July  9,  for  $48. 16.  The  officer's  return 
stated  that  he  made  no  service  of  the  writ  upon  the  defendant  for  the  reason  that 
be  was  not  an  inhabitant  of  the  State.  The  defendant  left  the  State  in  June, 
1877,  and  did  not  return  till  some  time  in  1878,  and  during  that  time  was  not  an 
inhabitant  of  the  State.  The  suit  was  entered  at  the  October  term,  1877,  and 
continued  to  the  next  term,  with  an  order  of  notice  to  the  defendant  by  publica- 
tion, which  was  complied  with.  At  the  April  term,  1878,  judgment  was  recovered 
against  the  defendant  upon  default  for  $88.08  damages  and  $14.75  costs,  and 
execution  issued,  upon  which  the  money  remaining  m  the  hands  of  the  officers 
was  applied  in  part  satisfaction.  This  suit  is  brought  to  recover  the  balance  of 
the  judgment.  The  defendant  offered  to  show  that  the  horse  attached  was  hia 
only  horse,  and  exempt  from  attachment;  also,  that  he  did  not  know  of  the 
briuging  of  the  suit  or  of  the  pendency  thereof  until  long  after  the  judgment  was 
recovered.  The  plaintiff  offered  to  show  that  defendant  did  know  of  the  bring- 
ing of  the  suit  and  of  the  attachment  soon  after  the  attachment  was  made.  The 
court  ruled  that  the  evidence  offered  was  immaterial,  and  rejected,  and  the 

Earties  respectively  excepted.    The  court  also  ruled  that  the  judgment  obtained 
y  the  plamtiff  was  valia  only  as  against  the  property  of  the  defendant  attached, 
and  ordered  judgment  for  the  defendant,  and  the  plaintiff  excepted. 

George  B.  Stone,  for  plaintiff,  cited  Currier  v.  Sutherland,  64  N.  H.  475 ;  HaU  ▼. 
WUliams,  6  Pick.  240;  Currier  v.  Oilman,  55  N.  H.  065;  Packard  v.  Matthewe,  9 
Gray,  811;  Johnson  v.  Thaxter,  12  id.  198;  Kendrick  v.  KimlaU,  38  N.  H.  482; 
Ward  V.  CoU,  82  id.  452;  Ward  v.  Howe,  88  id.  40, 41 ;  Ellsworth  v.  Learned,  21  Vt. 
686;  Lapham  v.  Briggs,  27  id.  26;  Steoens  v.  Fisher,  80  id.  200;  Morrisonv.  Under- 
wood,  6  Cush.  54;  Hhaieher  v.  Gammon,  12  Mass.  268,  269;  FUnt  v.  Sheldon^  18 
Mass.  448;  Morris  v.  Boomer,  10  Wis.  547 ;  Story  Confl.  Laws,  §§  21,  43, 46,  49, 50, 
66,  589;  Pv^uet  v.  Swan,  6  Mason,  43;  Pennoyer  v.  iVejT,  95  U.  S.  740. 
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SMrley  S  Stone^  for  defendant. 

Allen,  J.  In  the  former  suit  the  defendant's  property  was  attached  and  sold 
and  the  proceeds  applied  in  part  satisfaction  of  the  judgment  tiien  obtained.  The 
validity  of  that  attachment  or  its  sufficiency  to  enable  the  plaintiff  to  enter  the 
action  and  give  the  defendant  notice  of  the  suit  by  publication  according  to  the 
statutes  —  Gen.  Laws,  chap.  228,  §  9 ;  chap.  226,  §§  3,  4  —  cannot  be  questioned 
in  this  suit.  If  the  proceedings  by  which  the  property  was  appropriated  were 
irregular  because  the  property  was  exempt  from  attachment,  advantage  of  the 
irregularity  cannot  be  taken  m  a  suit  to  enforce  the  collection  of  the  unsatisfied 
balance  of  the  judgment. 

The  judgment  which  is  attempted  to  be  made  the  foundation  of  this  action  of 
debt  was  rendered  upon  default,  without  other  notice  of  the  suit  to  the 
defendant,  who  was  a  non-resident,  than  that  given  by  publication.  At  com- 
mon law  a  judgment  is  void  unless  rendered  upon  personal  notice  to  the  defend- 
ant or  his  appearance  to  the  action,  and  this  rule,  as  a  part  of  the  body  of  the 
common  law,  prevails  in  this  State.  Wilbur  v.  Abbott,  60  N.  H.  40,  and  cases 
cited.  No  court  has  jurisdiction  beyond  the  State  which  created  it  and  cannot 
effectively  send  its  process  for  execution  beyond  the  limits  of  the  State,  and  an 
order  of  notice  by  publication  made  within  the  State  cannot  be  more  effective 
than  a  summons  or  other  process  sent  out  of  the  State.  The  natural  and  just 
right  universally  recognized,  which  every  person  has  of  appearing  and  answering 
to  an  action,  before  he  shall,  by  a  judgment,  be  deprived  of  liberty  or  property, 
is  not  met  or  sustained  by  process  sent  abroad  for  service,  nor  by  a  newspaper 
notice,  which  may  or  may  not  reach  the  party,  and  no  jurisdiction  of  the  person 
is  acquired  by  notice  of  that  kind.  Judgments  may  be  valid  for  some  purposes 
and  void  for  other  purposes.  That  a  judgment  be  valid  against  all  parties  and 
for  all  purposes,  the  court  in  which  it  is  rendered  must  have  jurisdiction  of  the 
subject-matter  of  the  suit,  and  of  the  person  or  persons  against  whom  it  is  ren- 
dered. State  V.  Richmond^  26  N.  H.  232.  By  the  attachment  of  the  defendant's 
property  within  the  State  in  the  former  suit,  jurisdiction  of  the  property  was 
acquired,  and  the  judgment  rendered,  without  other  notice  to  the  defendant  than 
the  statutory  one  by  publication  and  without  his  appearance  to  the  action,  was 
valid  for  the  purpose  of  appropriating  the  attached  property  to  the  payment  of 
the  debt  and  for  no  other  purpose.  No  jurisdiction  of  the  defendant's  person 
having  been  acquired  by  the  proceedings,  the  judgment  is  void  as  a  personal  one 
against  the  defendant  beyond  its  effect  upon  the  property  taken,  and  cannot  be 
made  the  foundation  of  another  suit  to  collect  the  unsatisfied  part.  BoaweWs 
Lessee  y.  Otis^  9  How.  836;  Cooper  v.  Beynolds,  10  Wall.  308;  Pennoyerv.  Neffy 
96  U.  8.  714;  Brooklyn  v.  Insurance  Co.,  99  id.  362;  8t,  Clair  v.  Cox,  106  id.  350; 
Panar.  Bowler,  107  id.  529;  National  Banky.  Peabody,  55  Vt.  492.  The  prin- 
ciple is  recognized  and  adopted  in  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States  which  declares  that  '*  no  State  shall  deprive  any  person  of 
life,  liberty  or  property  without  due  process  of  law."  Notice  of  a  suit  to  a  non- 
resident debtor  by  publication  as  a  substitute  for  personal  service  within  the 
State  cannot  be  due  process  of  law,  and  a  judgment  rendered  upon  such  notice, 
without  appearance  of  the  defendant  in  a  suit  brought  to  determine  the  private 
rights  and  obligations  of  the  parties,  can  have  no  validity.  The  case  of  Kendrick 
V.  Kimball,  83  N.  H.  485,  to  the  extent  that  it  decides  that  a  judgment  rendered 
without  personal  service  of  process  upon  the  defendant,  or  without  his  appear- 
ance in  the  suit,  is  valid  as  a  personal  judgment  upon  which  an  action  of  debt 
can  be  maintained,  cannot  be  sustained. 

Exception  overruled. 

Smith,  J.,  did  not  sit;  the  others  concurred. 

[See  84  Eog.  Rep.  582,  note,'^ 


Vol.  I.—  90 


Digitized  by  LjOOQ IC 


714  The  Eastern  Bbpobtsb.  [N.  T. 


Stbtens  v.  Manchbstbb. 

July  81, 1885. 

Injunctiok  —  Cbmitibt  Within  Twi^nrr  Rods  or  Dwbllino>hou8b. 

Under  Gen.  Laws,  chap.  49,  §  2,  a  public  cemetery  caDDot  be*  laid  oat  within  twenty  rods 
of  a  dwelling-house  without  consent  of  the  owner,  although  the  land  to  be  so  used  had  been 
procured  by  voluntary  purchase. 

Bill  in  equity  for  an  injunction  to  restrain  the  city  of  Manchester  and  the  other 
defendants,  who  are  trustees  of  the  Amoskeag  Cemetery  under  a  city  ordinance, 
from  using  land  for  the  burial  of  the  dead  -within  twenty  rods  from  the  plain tifTs 
dwelling-house.  The  bill  showed  that  the  land  in  question  was  bought  of  one 
Hanscom  by  the  city  in  1888,  and  run  out  into  burial  lots,  and  that  it  comes  within 
four  rods  of  the  plaintiff's  dwelling-house.     The  defendants  demurred  to  the  bill. 

C,  JR.  Morrison  and  Wm,  LUtU,  for  plaintiff.  Oeo.  W.  Preseott,  city  solicitor, 
and  A  G.  Osgood^  for  defendants. 

Allen,  J.  The  statute  authorizing  cities  and  towns  to  take  land,  when  it  can- 
not be  obtained  by  purchase  at  a  reasonable  price,  for  the  establishment  and  en- 
largement of  public  cemeteries,  prorides  that  no  cemetery  shall  be  laid  out  within 
twenty  rods  of  any  dwelling-house  without  consent  of  the  owner.  Gen.  Laws, 
chap.  49,  §  2.  The  cemetery  may  be  established  by  the  purchase  of  land  for  that 
purpose  as  well  as  by  taking  it  by  the  exercise  of  the  right  of  eminent  domain. 
The  mischief  sought  to  be  restrained  by  the  limitation  in  the  statute  to  a  distance 
of  twenty  rods  from  a  dwelling-house  affects  all  public  cemeteries  alike*  whether 
established  by  voluntary  or  compulsory  purchase  of  land,  ft  is  the  public  ri^ht 
of  purchasing  or  taking  land  for  a  public  purpose  that  is  restrained  by  the  limita- 
tion in  the  statute,  and  not  the  exercise  of  the  private  right  of  purchasing  land 
for  a  private  cemetery  or  any  other  private  purpose.     Carter  y.  Mouwrn^  58  N.  H.  64. 

Demurrer  overruled. 

BiNGHAic,  J. ,  did  not  sit ;  the  others  concurred. 


COURT  OF  APPEALS  OF  NEW  TORE. 


Thompson  «j.  Whitmabsh.* 

October  6,  1885. 

Contract— BxBCiTTOE  and  Adminmtrator— Party  in  Intbrbst— Codb  Cnr.  Froo.,  \\  449, 1814. 
Upon  new  contracts  made  by  an  executor  or  administrator,  and  never  existing  in  faror 
of  the  decedent,  but  growing  out  of  the  contracts  and  dealing  of  the  former  alone,  the 
action  is  properly  brought  in  the  name  of  the  individual,  and  a  debt  against  the  decedent 
cannot  be  made  the  subject  of  a  counter-claim.  It  must  be  paid  in  the  ordinary  course  of 
administration,  and  can  gain  no  preference,  as  it  is  entitled  to  none.  Plaintiff,  as  exeea- 
trix  of  her  husband,  sold  upon  credit  to  defendant  property  which  defendant  had  sold  to 
her  husband,  and  for  which  he  held  his  note.  In  an  action  against  defendant  to  recover 
the  purchase^price,  lUldy  that  he  could  not  use  his  demand  on  the  unpaid  note  as  an 
offset. 

Appeal  from  judgment  of  General  Term,  third  department,  affirming  a  judgment 
for  plaintiff  entered  on  report  of  referee. 

A,  P.  Bmiih,,  for  appellant.     Franklin  Pierce,  for  respondent. 

Finch,  J.  It  is  not  denied  in  this  case  that,  irrespective  of  sections  449  and 
1814  of  the  Code,  and  before  its  enactment,  an  executor  or  administrater,  seeking 
to  enforce  a  contract  made  by  himself  and  not  by  the  decedent,  could  sue  in  his 
own  name;  and  that  in  such  action  a  demand  against  the  decedent  belonging  to 
the  defendant  could  not^  be  used  as  a  counter-claim  to  diminish  or  extinguish  the 
recovery.    It  is  insisted,   however,  that  the  effect  -of  these  sections  is  to  change 

"  *  Affirming  S.  C,  16  Week.  Dig.  283. 
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the  law,  and  compel  the  executor  or  administrator  to  sue  in  his  representative 
capacity  where  his  recovery  will  be  assets,  and  is  for  the  benefit  of  the  edtate. 
Under  section  449  every  action  must  be  brought  by  the  real  party  in  interest,  and 
where  the  recovery  is  wholly  for  the  benefit  of  the  estate,  it  is  said  such  real  party 
in  interest  is  the  executor  or  administrator,  and  not  the  individual  who  happens 
to  be  charged  with  the  trust  duties.  And  this  contention  is  claimed  to  be  strength- 
ened by  the  language  of  section  1814,  that  ^'  an  action  or  special  proceeding  here- 
after commenced  by  an  executor  or  administrator  upon  a  cause  of  action  belong- 
ing to  him  in  his  representative  capacity  .  .  .  must  be  brought  by  .  .  . 
him  in  his  representative  capacity."  Here  the  plaintiff  is  executrix,  and  sold 
upon  credit,  property  of  the  estate  to  the  defendant,  who  holds  an  unpaid  note 
of  the  decedent.  The  estate  is  insolvent,  and  if  the  defendant  can  use  his  demand 
as  a  counter-claim,  he  alone  of  all  the  creditors  can  secure  a  preference  out  of  the 
assets,  and  be  paid  in  full  at  the  expense  of  others  equally  entitled  to  payment. 
The  result  would  overturn  the  whole  system  of  distribution  to  creditors,  and  com- 
pel executors  and  administrators  never  to  sell  on  credit  at  public  auction  where 
creditors  of  the  deceased  could  by,  or  in  some  unexplained  way  exclude  them  from 
the  list  of  purchasers.     No  such  construction  of  the  Code  is  permissible. 

Where  an  executor  or  administrator  sells  on  credit  the  property  of  the  estate, 
and  sues  to  recover  the  debt,  he,  as  an  individual,  is  the  real  party  in  interest,  for 
the  contract  is  madp  with  him,  and  the  promise  to  pay  runs  to  him,  and  he  is 

Sersonally  accountable  for  the  assets  which  he  has  sold.  For  the  same  reason  the 
ebt  does  not  belong  to  him  in  his  representative  capacity  within  the  intent  and 
meaning  of  the  section  of  the  Code  referred  to.  That  phrase  relates  to  debts  which 
belonged  to  the  testator  or  intestate,  and  came  to  the.  executor  or  administrator 
through  his  representation  of  the  deceased  rather  than  as  the  result  of  his  own 
action.  The  effect  of  the  section,  and  the  change  produced  by  it,  is  upon  the 
class  of  cases  in  which  the  action  could  have  been  maintained  in  either  form ;  as 
where,  upon  a  contract  made  with  the  testator,  the  cause  of  action  accrued  after  his 
death ;  or  where,  upon  a  debt  or  obligation  due  to  the  deceased,  the  executor  or 
administrator  has  taken  a  new  security  or  evidence  of  debt.  In  these  cases,  before 
the  Code,  the  action  might  be  in  the  individual  or  representative  name,  but  now 
must  be  in  the  latter.  Upon  new  contracts  made  by  the  executor  or  administrator, 
and  never  existing  in  favor  of  the  decedent,  but  growing  out  of  the  contracts  and 
dealing  of  the  former  alone,  the  action  is  properly  brought  in  the  name  of  the 
individual,  and  a  debt  against  the  decedent  cannot  be  made  the  subject  of  a 
counter-claim.  It  must  be  paid  in  the  ordinary  course  of  administration,  and  can 
f^n  no  preference,  as  it  is  entitled  to  none. 

This  particular  ground  of  objection  appears  not  to  have  been  taken  at  the 
General  Term,  and  so  was  not  considered  in  the  opinion  there  rendered,  which 
sufiSciently  answered  the  other  grounds  urged  in  support  of  the  appeal 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


ScnLBT  V.  Frteb. 

October  6,  1885. 

MosTOAOB  — '' Assums''  Imposbs  Pbsbonal  Liability. 

A  covenant  by  the  grantee  in  a  deed  to  **a8snme''  a  mortgage,  for  the  payi 
which  the  grantor  is  personally  liable,  binds  the  grantee  to  pay  the  mortgage  debt. 


Appeal  by  defendant  from  a  judgment  of  the  general  term,  third  <^epartment, 
affirming  a  judgment  for  plaintiff  entered  upon  a  decision  of  the  court  upon  a 
trial  without  a  jury. 

The  action  was  brought  upon  a  covenant  contained  in  a  deed  to  defendant, 
assuming  a  mortgage  for  $4,000,  a  lien  upon  the  premises  conveyed  at  the  time  of 
CQnveyance. 

The  material  facts  proved  upon  the  trial  are,  briefly  these :  On  Dec.  27,  1870, 
one  George  Canaday,  oy  a  warranty  deed,  conveyed  to  one  Maria  Roberts  certain 
premises  in  the  city  of  Albany,  subject  to  a  mortgage  for  $4,000,  then  a  lien 
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thereon.  To  secure  a  part  of  the  purchase-money  upon  such  conyeyance,  said 
Maria  Roberts  at  the  same  time  executed  and  delivered  to  said  Ganaday  her  bond 
for  $4,000  and  a  mortgage  upon  said  premises  as  collateral  thereto. 

This  bond  and  mortgage  was^  on  January  23,  1871,  assigned  by  said  Ganaday 
and  one  William  J.  Fryer  (the  father  of  the  defendant)  to  one  Albert  I.  Slinger- 
land,  and  the  payment  thereof  guaranteed  by  them. 

On  August  7,  1S71,  said  Mana  Roberts  conveyed  said  premises  to  one  Hugh 
Tunney  by  warranty  deed,  expressly  subject  to  said  two  mortgages  of  $4,000  each, 
the  payment  of  which  said  grantee,  Hu^h  Tunney,  assumed  in  the  following 
terms:  **Thi8  conveyance  is  made  subject  to  two  certain  mortgages  of  $4,000 
each,  which  the  party  of  the  second  part  assumes,  with  interest  from  the  22d  day 
of  Aug.,  1871." 

On  Aug.  17,  1871,  said  Tunney  conveyed  said  premises  by  a  warranty  deed  to 
the  defendant,  Robert  L.  Fryer,  which  deed  contained  the  following  covenant, 
•*  subject  to  two  certain  mortgages  for  $4,000  each,  which  the  party  of  the  second 
part  assumes,  with  interest  from  the  date  hereof.'* 

•     On  Sept.  18,  1871,  the  defendant,  Robert  L.  Fryer,  conveyed  said  premises  by 
a  warranty  deed  to  one  Don  Albert  French,  for  the  consideration  of  $10,000. 

On  June  12,  1878,  said  Don  Albert  French  conveyed  said  premises  to  one  Jos. 
M.  Lasher  by  a  deed  with  covenants  against  the  grantor,  and  subject  to  said  two 
mortgages,  but  without  a  covenant  assuming  the  payment  thereof.  On  Feb.  10, 
1874,  Albert  I.  Slingerland,  to  whom  the  bond  and  mortgage  in  question  had 
been  assigned,  assigned  the  same  to  George  Ganaday  and  William  J.  Fryer,  by 
an  assignment  dated  and  acknowledged  February  10,  1874,  and  recorded  Febru- 
ary 11,  1874,  at  11  o'clock,  a.  m. 

By  an  instrument  undated,  but  acknowledged  on  the  same  10th  day  of  Febru- 
ary, 1874,  and  recorded  on  the  11th  day  of  February,  1874,  at  11  o'clock,  a.  m., 
said  George  Ganaday  and  William  J.  Fryer  assigned  said  boi\d  and  mortgage  to 
one  Geo.  A.  Lasher.  And  thereafter  by  several  mesne  assignments  said  bond  and 
mortgage  was  assigned  to  plaintiff. 

At  the  time  the  assignment  of  the  bond  and  mortgage  in  question  was  made 
by  Slingerland  to  Ganaday  and  Fryer  (to-wit,  the  10th  day  of  February,  1874), 
and  the  assignment  thereof  simultaneously  maide  by  them  as  above  set  forth  to 
Geo.  A.  Lasher,  Jos.  M.  Lasher,  the  brother  of  G^o.  A.,  and  who  had  become 
the  owner  of  the  premises  covered  by  said  mortgage,  was  being  theatened  with  a 
foreclosure  thereof,  thereupon  Ganaday  ofEered  to  Jos.  M.  Lasher  that  if  he  would 
get  his  brother,  Geo.  A.  Lasher,  to  indorse  his  note,  he,  Ganaday,  would  negotiate 
the  note  and  raise  the  money  thereon,  and  therewith  pay  Slingerland  the  money 
due  him  on  the  bond  and  mortgage  and  take  up  the  bond  and  mortgage  and  assign 
it  to  Geo.  A.  Lasher  as  security  for  his  indorsement  of  said  note ;  sucli  note  was 
thereupon  made  by  Jos.  M.  Lasher  and  indorsed  by  Geo.  A.  Lasher,  and  delivered 
to  Ganaday.  and  negotiated  by  him  and  the  money  raised  thereon  paid  Slinger- 
land as  the  consideration  of  the  transfer  by  him  of  the  bond  and  mortgage  in 
question  to  Ganaday  and  Fryer,  by  the  assignment  of  February  10,  1874. 

There  was  no  evidence  that  either  of  the  Lashers  authorized  the  assignment  of 
the  bond  and  mortgage  in  question  by  Slingerland  to  Ganaday  and  Fryer,  in  mak- 
ing the  transfer  thereof  to  Geo.  A.  Lasher;  on  the  contrary,  the  agent  who  negoti- 
ated the  transfer  testifies  that  he  knew  of  no  such  authority. 

On  said  10th  day  of  February,  1874,  said  (Jeo.  Ganaday  and  William  J.  Fryer 
executed  a  release,  dated  that  day,  whereby  they  assumed  to  release  the  defendant, 
Robert  L.  Fryer,  from  all  liability  by  reason  of  his  covenant  assuining  the  pay- 
ment of  the  bond  and  mortgage  in  question,  but  this  pretended  release  was 
unknown  to  the  defendant,  and  was  not  delivered  to  him,  but  remained  in  the 
possession  of  his  father,  one  of  the  parties  thereto,  until  long  after  the  assignment 
of  the  bond  and  mortgage  in  question  to  Geo.  A.  Lasher,  and  until  about  the  time 
of  the  commencement  of  this  action,  nor  did  the  defendant  give  any  consideration 
for  such  release.  • 

The  defendant  had  no  actual  knowledge,  at  the  time  the  conveyance  was  made 
to  him  containing  the  covenant  assuming  the  payment  of  the  bond  and  mortgage 
in  question,  that  such  covenant  was  contained  therein,  and  never  took  posseeaion. 
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of  the  premises  therein  described,  and  never  ex^essly  authorized  the  taking  of  a 
conveyance  with  such  a  covenant.  Bat  the  evidence  shows  that  between  1868 
and  1876,  William  J.  Fryer,  the  father  of  the  defendant,  procured  a  large  number 
of  conveyances  of  real  estate  to  be  made  and  recorded  in  the  name  of  the  defend- 
ant, as  grantee,  and  the  defendant,  at  the  request  of  his  fatlier,  executed  convey- 
ances of  all  of  the  said  premises  to  various  parties,  generally  with  warranty;  two 
of  these  conveyances  to  the  defendant,  besides  the  on^  in  question,  contained  cove- 
nants assuming  payment  of  mortgages,  to- wit :  the  one  from  Tunney  to  defendant, 
dated  August  17,^1871,  and  the  one  from  Smead  and  wife  to  defendant,  dated 
August  15,  1872.  During  all  this  time  the  defendant  resided  with  his  father  and 
took  his  meals  at  his  table.  The  evidence  of  the  defendant  himself  showed  ex- 
pressly that  William  J.  Fryer  was  the  agent  for  the  defendant,  his  son,  in  these 
transactions,  as  also  does  the  evidence  of  William  J.  Fryer.  I 

In  September,  1875,  the  first  mortgage  upon  the  premises  covered  by  the  mort- 
gage in  question,  and  which  the  defendant  assumed,' was  foreclosed ;  all  the  parties 
then  interested  in  said  last-mentioned  mortgage  were  made  parties  to  such  fore- 
closure, and  the  lien  of  said  last-mentioned  mortgage  thereby  cut  off,  and  the  sale 


thereunder  only  brought  sufficient  to  pay  the  first  mortgage,  leaving  nothing  to 
pply  upon  the  mortgage  assumed  by  the  defendant. 
There  were  three  issues  made  by  the  answer  and  litigated  upon  the  trial. 


1st.  That  the  covenant  assuming  the  mortgage  was  not  equivalent  to  a  cove- 
nant to  pay  it. 

2d.  That  the  defendant  was  not  bound  by  the  covenant  in  said  deed  from 
Tunney  to  himself  assuming  the  mortgage  in  question,  for  the  reason  that  such  con- 
veyance was  never  made  to  or  accepted  by  him,  and  that  he  never  authorized  such 
conveyance  or  the  insertion  therein  of  the  covenant  assuming  said  mortgage. 

3d.  That  the  release  hereinbefore  referred  to,  executed  by  William  J.  Fryer 
and  Canaday,  discharged  him  from  all  liability  upon  the  covenant  assuming  said 
mortgage. 

O.  L.  StedmaUy  for  appellant.     Isaac  Lawaan,  for  respondent. 

Earl,  J<  This  action  is  based  upon  a  clause  in  a  deed  of  Hugh  Tunney  to  the 
defendant  which  reads  as  follows :  **  This  conveyance  is  made  subject  to  two  certain 
mortgages  for  $4,000  each,  and  which  said  party  of  the  second  part  assumes  with 
interest  from  the  date  hereof." 

The  defendant  claims  that  the  word  *^  assumes"  is  not  broad  enough  to  impose 
m  personal  liability  upon  him  to  pay  the  mortgage  in  question.  If  it  had  been 
intended  simply  to  provide  that  he  should  take  the  land  subject  to  the  two  mort- 
gages, the  further  language  in  this  clause,  in  which  the  word  '^  assumes  "  appears, 
would  not  have  been  necessary.  Unless  that  word  was  used  to  impose,  a  personal 
liability  upon  the  defendant  to  pay,  it  was  wholly  unnecessary  and  serves  no  pur- 
pose and  adds  nothing  to  the  force  of  the  language  used.  A  rule  of  construction 
requires  us  to  give  force  and  effect,  if  possible,  to  all  the  language  uied.  That 
word  is  frequently  used  in  deeds  to  impose  a  liability  to  pay  upon  the  grantee, 
and  we  believe  it  is  generally  understood  among  conveyancers  to  impose  such 
liability.  Such  effect  has  been  given  to  the  word  when  so  used  in  several  well- 
considered  cases  in  other  States.  Braman  v.  Dowse,  12  Cush.  227 ;  Dewey  v.  Fre- 
mont  Imp.  Co,^  13  Allen,  168;  Locke  v.  Homer,  131  Mass.  93;  S.  C,  41  Am.  Rep. 
199;  Strait  v.  Folger,  84  Iowa,  71;  Sparhman  v.  Gooe,  44  N.  J.  Law,  252;  S.  C, 
47  Am.  Rep.  473,  note.  The  word  must,  therefore,  have  the  same  meaning  which 
it  would  have  if  the  word  **to  pay"  followed  it.   If  not,  what  does  it  mean  ? 

It  is  also  claimed  on  the  part  of  the  defendant  that  as  he  assumed  the  mortgage 
merely  which  contains  no  covenant  to  pay,  he  did  not  become  liable  to  pay  the 
bond,  and  therefore  incurred  no  personal  liability.  This  construction  of  the  lan- 
guage used  would  also  render  the  latter  portion  of  the  clause  quoted  entirely 
useless.  In  that  event  the  defendant  simply  took  the  land  subject  to  the  mort- 
gages and  assumed  nothing.  In  cases  of  this  kind  where  the  grantee  has  been 
made  personally  liable  by  an  assumption  of  a  mortgage  upon  the  granted  premises, 
the  liability  has  generally  been  imposed  by  an  agreement  or  covenant  to  assume  or 
pay  the  mortgage  with  no  special  reference  to  or  designation  of  the  mortgage 
debt  or  the  bond  to  which  the  mortgage  was  collateral.     Force  must  be  given  to 
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the  language  usecL  and  we  think  that  it  was  the  clear  intention  of  the  parties  that 
the  grantee  should  assume  the  payment  of  the  mortgage  debt,  and  not  merely 
take  the  real  estate  subject  to  the  mortgage.  If  the  language  does  not  mean  that, 
what  was  its  purpose  and  why  was  it  used  ? 

We  think,  upon  the  eyidence,  that  the  defendant  was  bound  by  the  clause  in 
the  deed  quoted  as  if  he  had  cbnsciously  and  intentionally  assented  thereto.  It 
is  undoubtedly  true  that  he  did  not  know  that  the  clause  was  in  the  deed,  and 
that  he  never  especially  authorized  its  assertion  therein.  And  it  may  be  true  that 
he  never  intended  to  be  bound  by  such  a  clause.  But  it  appears  that  his  father 
had  general  authority  to  deal  in  real  estate  in  his  name.  He  could  purchase  real 
estate  cumbered  or  unincumbered ;  he  could  take  titles  affected  with  conditions 
and  contingencies,  perfect  or  imperfect,  and  with  covenants  running  therewith, 
which  might  bind  the  grantee ;  he  could  take  deeds  with  or  without  covenants ; 
he  could  purchase  upon  credit  or  pay  cash ;  he  could  pay  after  deducting  incum- 
brances wnich  were  permitted  to  remain.  It  is  quite  common  for  the  grantee  of 
land  to  arrange  a  portion  of  the  purchase-money  by  assuming  an  incumbrance, 
for  which  the  grantor  is  liable.  Such  an  assumption  binds  the  grantee  to  pay  no 
more  than  the  purchase-price. 

The  defendant  in  this  case  is  bound,  just  as  he  would  have  been  if  the  dealing 
in  real  estate  had  been  for  his  benefit  instead  of  his  father.  The  business  was 
done  in  his  name ;  he  was  the  ostensible  principal,  and  it  matters  not  that  he  per- 
mitted his  father  to  reap  the  benefits  thereof.  It  cannot  be  presumed  that  a  prin- 
cipal would  object  that  his  agent, having  general  authority  to  purchase  real  estate  for 
him,  should,  as  part  of  the  purchase-price,  assume  the  payment  of  mortgasres 
upon  such  real  estate.  It  cannot  be  said,  therefore,  by  the  defendant  that  this 
clause  of  assumption  was  unauthorized  by  him,  as  he  was  bound  by  what  his 
authorized  a^ent  did. 

Upon  the  facts  found  at  the  special  term  we  do  not  think  that  the  defendant 
was  effectually  discharged  or  released  from  his  liability  under  the  clause  referred  to. 

The  agreement  of  assumption,  therefore,  contained  in  the  deed  was  binding 
and  effectual  against  the  deiendant,  and  the  judgment  should  be  afitoaed. 

All  concur,  except  Bapallo,  J.,  dissenting,  and  Daitforth,  J.,  not  voting. 


PaRGO  «.  MiLBUBN. 

October  6,  1885. 

Bills  OF  Lading  — Chaewr-Pabtt  — Ratification  bt  Ownbbs  of    Ybskls  of  Through 
Bills  of  Lading  —  Division  of  Ocian  and  Inland  Fbiight. 

Plaintiffs  shipped  a  auantit^  of  ffoods  from  Chicaeo  to  Antwerp,  to  go  from  New  York 
by  steamsbip  femujooa,  and  issaed  through  bills  of  ladinff  for  the  same.  Plaintiffs'  New 
York  agent  Bad  preTionslr  arranged  with  the  charterers  of  the  Femwood,  who  bad  a  con- 
tract with  the  owners  of  the  yessel  to  furnish  her  cargo,  for  transportation  by  that  vessel, 
and  they  agreed  upon  a  division  of  the  inland  and  ocean  freight.  But  before  the  goods 
were  delivered  to  the  vessel  the  agent  refused  to  deal  with  the  charterers  and  notified  the 
captain  of  that  fact,  whereupon  the  captain  agreed  to  give  his  draft,  in  accordance  with  cus- 
tom, for  the  inland  freisbt  and  the  goods  were  delivered  to  the  vessel,  the  mate  giving  his 
receipt,  which  was  aAerward  exchanged  for  that  of  the  captain.  The  goods  were 
delivered  to  the  consignees  and  the  whole  amount  of  the  freight  collected  by  the  defend- 
ants, the  owners  of  the  vessel.  They  refused  to  account  to  the  plaintiffs  for  the  inland 
freight,  claiming  that  they  had  received  the  goods  from  the  charterers  with  whom  they  had 
an  unliquidated  account.  In  an  action  brought  by  the  pliuntiffs  against  the  owners  of  the 
vessel  for  the  inland  freijght,  hdd,  that  they  were  entitled  to  recover;  that  notwith- 
standing the  captain  had  issued  no  bills  of  lading  for  this  specific  part  of  the  carg^,  be 
should  be  deemed  to  have  ratified  those  which  were  issued  by  the  plaintiffs  at  Chicago 
oovbring  the  entire  transportation. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a  judgment  of  the 
special  term,  entered  upon  a  verdict,  directed  by  the  court,  in  favor  of  the  plain- 
tiflEs.     The  head-note  states  the  facts. 

Wm,  AUm  Butler,  for  appellant.     Hamilton  Cole,  for  respondent 
Finch,  J.     This  case  was  disposed  of  by  the  court;  each  party  asking  that  a 
verdict  be  ordered  in  his  own  favor,  and  neither  requesting  that  any  issue  of  fact 
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l>e  submitted  to  the  jury.  The  sole  question,  therefore,  is  whether  upon  some 
reasonable  view  of  the  facts  the  jud^ent  for  the  plaintiff  can  be  sustained ;  for 
which  purpose,  where  the  evidence  is  contradictoiy,  we  must  assume  as  having 
been  found,  where  that  could  fairly  have  happened,  the  version  which  leads  to  an 
affirmance. 

That  the  inlfind  freight  was  earned  and  belonged  to  the  plaintiff;  that  its 
amount  was  fixed. and  known;  that  the  owners  of  the  vessel  collected  it  upon 
through  bills  of  lading  drawn  by  the  plaintiff,  assuming  to  act  as  at;ent  for  the 
ship,  and  upon  which  the  property  was  delivered  to  the  consignees ;  tJjiat  the  cap- 
tain promised  in  accordance  with  custom  to  give  his  draft  for  such  inland  freight 
before  the  sailing  of  the  vessel,  and  was  notmed  that  the  plaintiff  would  not  deal 
with  Dill  &  Radman,  the  charterers;  that  the  property  was  delivered  taking  the 
maters  receipt,  which  was  afterward  exchanged  for  the  captain^s  receipt ;  all  these 
are  facts,  either  uncontradicted  or  supported  by  the  preponderance  of  proof,  and 
which  justify  the  judgment  renderea.  The  effort  of  the  owners  is  to  shift  their 
liability  to  the  charterers,  and  to  ignore  any  contract  with  or  duty  to  other  per- 
sons. In  doing  so  they  rely  largely  upon  the  fact  that  the  captain  issued  no  bills 
of  lading  for  this  specific  part  of  the  cargo.  Assuredly  he  ratified  those  which 
were  issued.  They  were  drawn  at  Chicago,  and  covered  the  entire  transportation 
from  that  city  to  Antwerp,  specifying  the  Femwood  as  the  ocean  carrier,  signed 
by  Warrack  as  agent,  **  severally  and  not  jointly,"  and  so  claiming  to  represent 
and  bind  the  plaintiff  as  to  the  inland  transportation,  and  the  ship  as  to  the  re- 
mainder. These  bills  of  lading  we  must  assume  from  the  proof  were  shown  to 
the  captain  before  he  sailed  wim  their  statement  of  the  separate  amounts  of  the 
inland  and  ocean  freight ;  who  in  no  manner  repudiated  the  authority  or  declined 
the  shipment  under  it,  but  commented  only  upon  the  amounts ;  and  who,  on  arriving 
at  Antwerp,  delivered  the  goods  to  the  parties  holding  the  bills  signed  by  Warrack 
and  not  upon  any  order  or  authority  of  Dill  &  Radman ;  who  collected  the  freight  ac- 
cording to  their  terms,  and  so  recognized  the  shipment  as  made  under  the  Chicago 
bills  of  lading.  Warrack's  agency  was  thus  ratified  instead  of  repudiated.  It  is  true 
that  the  captain  claimed  in  his  evidence  to  have  shipped  his  whole  cargo  for  Dill  & 
Radman  issuing  the  bills  of  lading  when  and  as  presented  by  Dill  &  Radman,  and  yet 
he  is  forced  to  admit  that  when  at  sea  he  found  he  had  cargo  for  which  he  had 
issued  no  bills  of  lading,  which,  therefore,  was  not  shipped  by  the  charterers,  and 
which  was  represented  first  by  the  mate's  receipt  given  **  subject  to  charges,"  and 
then  by  his  own  given  in  exchange  ;  and  so  it  is  easy  to  put  confidence  in  the 
plaintiff's  proof  which  harmonizes  and  explains  the  known  facts  in  the  case.  It 
may  very  well  be  that  Dill  &  Radman  assented  to  this  shipment  as  part  of  the 
cargo,  but  nothing  in  the  case  indicates  that  the  property  in  question  was  deliv- 
ered to  them,  or  upon  their  responsibility  for  the  inland  freight,  but  every  thing 
points  to  a  shipment  by  the  plaintiff  and  upon  the  responsibility  of  the  vessel  as  it 
respected  such  freight.  We  can  see  no  just  ground  upon  which  the  money  of  the 
plaintiffs,  collected  upon  the  bills  of  lading  which  they  issued,  received  for  them 
and  known  to  be  due  to  them,  could  be  diverted  from  their  ownership  and  paid 
over  to  Dill  &  Radman,  or  involved  in  the  ship's  account  with  that  firm.  On  the 
21st  of  February,  1878,  the  agents  of  the  owners  were  notified  in  writing,  form- 
ally and  precisely,  of  the  plaintiff's  claim,  and  forbidden  to  pay  any  of  the  inland 
freight  to  Dill  &  Radman  ;  and  it  appears  that  no  remittance  for  anybody  in  New 
TorK,  on  account  of  such  freight,  was  made  until  March  of  that  year,  when  a  bal- 
ance of  about  $1,000,  lessened  by  a  claim  against  Dill  &  Radman  for  four  days' 
demurrage  at  £50  a  day,-  which  they  disputed  and  have  never  allowed,  was  sent 
to  the  owners'  agents  in  New  York  and  appears  to  be  still  held  by  them.  If  by 
the  terms  of  the  charter-party  demurrage  was  a  lien  upon  the  cargo,  it  was  only 
so  upon  the  goods  shipped  under  it  by  Dill  &  Radman,  and  we  are  satisfied  that 
the  shipment  in  question  was  not  of  that  character,  but  under  the  plaintiff's  bill  of 
lading,  ratified  and  adopted  on  behalf  of  the  vessel. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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Wtbbhausbr  V,  Dun.* 

October  6,  1886. 

Nbgotiablb  Inbtruvint  —  Ikdorsbmbnt  in  Blank  —  Liability  of  Indobsbb  roB  Unaxttbos- 
izBD  Insertion  —  Gollbction  Aobnct  —  Liability  for  Nboliobncb  of  its  Attobhbts  — 
QuBSTiON  of  Fact  for  Jubt.  ' 

One  who  signs  and  delivers  a  note  in  blank  will  be  deemed  to  have  authorized  the  partj 
to  whom  it  is  delivered  to  fill  in  the  blanks  in  respects  essential  to  the  completeness  of  the 
note  as  a  note.  Thus  the  date,  the  amount,  the  name  of  the  payee  and  the  place  of  pay- 
ment may  be  inserted  m  their  proper  blanks.  But  this  does  not  authorize  the  holder  to 
crowd  into  the  body  of  the  note  a  stipulation  in  no  manner  essential  or  necessary  to  the 
note  as  a  completed  instrument,  as  that  from  and  after  its  maturity  it  shall  bear  a  greater 
rate  of  interest  than  the  normal  rate  allowed  by  law ;  and  an  accommodation  indorser 
would  be  released  from  liability  on  a  note  by  such  an  unauthopzed  insertion. 

An  agency  holding  itself  out  as  a  professional  expert  in  the  collection  of  claims,  and 
undertaking  to  make  collections  in  all  parts  of  the  country  through  local  agents  and  attor- 
neys, is  responsible  ior  the  negligence  of  its  attorneys  to  whom  it  intrusts  such  claims. 
Where  there  is  evidence  both  ways  as  to  the  negligence  or  want  of  proper  skill  and  dili- 
gence on  the  part  of  such  attorney  in  securing  a  claim  intrusted  to  him  through  the 
agency,  a  question  of  fact  is  raised  which  the  defendant  is  entitled  to  have  submitted  to 
the  JU17. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a  judgment  entered 
upon  the  verdict  of  a  jury  directed  by  the  court  for  the  plaintiff. 

The  action  was  brought  to  recover  damages  for  the  conversion  of  a  promissory 
note  belonging  to  the  plaintiffs.  They,  on  June  7,  1875,  were  the  owners  of  a 
promissory  note  for  the  sum  of  $4,139.51,  executed  to  them  by  the  Indianapolis, 
Bloomington  and  Western  Railroad  Company,  dated  December  22,  1874,  at  four 
months,  payable  to  the  order  of  the  plaintiffs,  and  indorsed  by  Benjamin  E. 
Smith  and  C.  R.  Griggs,  and  on  the  7th  day  of  June,  1875,  placed  the  same 
in  the  hands  of  the  defendants,  who  were  a  collecting  agency,  for  collection,  for 
which  the  defendants  executed  to  the  plaintiffs  a  receipt  in  which  they  agreed  to 
pay  the  proceeds  over  to  the  plaintiffs  when  received  by  them.  The  defendants 
placed  the  note  in  the  hands  of  their  own  attorney,  who  arranged  with  the  makers, 
with  the  consent  of  the  plaintiffs,  for  a  renewal  of  the  note  for  four  months,  with 
the  same  indorsers,  addmg  accumulated  interest  in  the  new  note.  On  August 
16th,  a  new  note  at  four  months,  to  the  order  of  A.  P.  Lewis,  secretary  and 
treasurer,  purporting  to  be  made  by  the  railroad  company  and  indorsed  by  the 
payee,  and  also  by  the  indorsers  of  the  old  note  for  the  sum  of  $4,418.56,  with 
mterest  at  ten  per  cent,  after  maturity,  was  delivered  to  Campbell.  It  further 
appears  that,  for  some  time  prior  to  this,  notes  of  the  company,  executed  in  blank, 
and  indorsed  by  Griggs  and  Smith,  were  in  the  possession  of  Lewis  with  authority 
to  issue  as  occasion  required,  and  among  them  was  the  new  note.  By  the  laws  of 
Indiana  the  legal  rate  of  interest  was  six  per  cent,  but  ten  per  cent  might  be 
recovered  if  agreed  upon  in  writing.  The  new  note  was  filled  up  by  Lewis  **  with 
interest  at  ten  per  cent,  after  maturity.  '*  It  does  not  appear  in  the  case  that 
Lewis  had  any  authority  from  one  of  the  indorsers  to  make  a  special  agreement 
for  a  high  rate  of  interest,  or  that  he  had  any  knowledge  of  such  agreement,  or 
that  he  had  used  the  notes  of  the  company,  indorsed  by  them  in  blank,  on  prior 
occasions,  containing  such  an  agreement.  Upon  receiving  the  new  note,  Campbell 
surrendered  to  Lewis  the  old  note,  for 'the  conversion  of  which  this  action  is 
brought. 

The  judge  at  the  circuit  directed  a  verdict  for  the  plaintiffs  for  the  whole 
amount  of  the  original  note.  It  is  claimed  in  behalf  of  the  plaintiffs,  that  the 
renewal  note  containing  the  agreement  for  interest  at  ten  per  cent  after  maturity 
was  void  as  against  the  indorser  because  not  authorized  by  him,  and  that  for  such 
reason  the  plaintiffs  were  not  bound  to  accept  it  in  place  of  the  old  note. 

W.  8.  B.  MiUihen,  for  appellants.     Walter  Edwards^  for  respondents. 

Finch,  J.  A  possible  view  of  the  facts  in  this  case  is  that  the  defendants  were 
authorized  by  the  plaintiffs  to  surrender  the  note,  for  the  conversion  of  which 
they  are  sued  upon,  receiving  in  exchange  the  renewal  note  of  the  railroad  com- 
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pany,  drawing  ten  per  cent  interest,  and  with  the  same  indorsers.  The  note  which 
the  agents  of  the  defendants  took  was  a  printed  fonn,  indorsed  by  Smith  and 
Griggs,  while  blanks  for  the  date,  the  amount  and  the  payees  were  left  unfilled, 
and  was  one  of  a  number  placed  by  them  in  the  hands  of  Lewis,  the  secretary  and 
treasurer  of  the  railroad  compimy,  for  use  in  that  company's  business.  One  of 
the  indorsers,  Smith,  was  president  of  the  company,  and  so  far  as  he  is  con- 
cerned, there  was  sufficient  evidence  in  the  case  to  have  made  possible  a  finding 
by  the  jury  that  he  had  authorized  the  insertion  of  the  special  clause  making  the 
note  draw  ten  per  cent  interest  after  maturity.  The  law  of  Indiana,  while  fixing 
the  normal  rate  of  interest  at  six  per  cent,  permitted  special  agreements  for  a 
higher  rate,  not  exceeding  ten  per  cent,  and  the  debt  of  which  the  last  note  was 
an  attempted  renewal  had  drawn  ten  per  cent  interest  from  its  origin.  Smith 
must  be  presumed  to  have  known  and  understood  the  fact,  and  Lewis  swears  that 
the  president  ejcjpressly  authorized  the  final  note  to  be  given,  while  further  proof 
indicates  a  ratification  by  Smith,  who  offered  to  settle  the  note  by  turning  out 
bonds.  But  there  are  no  such  facts  as  to  Griggs.  The  case  does  not  show  that  he 
was  in  any  manner  connected  with  the  company ;  that  he  knew  the  terms  or 
amounts  of  the  renewals;  that  he  in  any  form  recognized  or  ratified  the  note,  or 
consented  to  the  special  agreement  for  interest.  So  far  as  he  is  concerned  he  stands 
simply  as  an  accommodation  indorser,  delivering  the  note  in  blank  to  Lewis,  and 
conferring  upon  the  latter  no  other  authority  than  that  which  the  law  implies  from 
such  delivery. 

The  first  (question,  therefore,  presented  by  the  appeal  is  whether  the  delivery 
of  the  note  in  blank  authorized  Lewis  to  add  to  it  the  clause  fixing  a  rate  of  ten 
]>er  cent  interest  after  maturity.  The  general  doctrine  appears  to  be  that  one  who 
signs  and  delivers  a  note  in  blank,  to  be  used  as  a  security,  authorizes  the  holder 
to  fill  the  blanks  in  respects  essential  to  the  completeness  of  the  note  as  a  note. 
The  transaction  implies  that  the  indorser  meant  to  become  liable  as  such  upon  a 
completed  and  perfected  note,  and  so  far  as  the  same  is,  at  the  time  of  his  signa- 
ture, an  incomplete  and  imperfect  instrument,  he  must  be  held  to  have  authorized 
the  filling  of  such  blanks  by  the  agent  intrusted  with  the  note  for  use.  The 
date,  the  amount,  the  name  of  the  payee,  and  place  of  payment  may  be  inserted 
in  their  appropriate  blanks.  Paige  v.  MorreU^  3  Keyes,  117;  Vanduzerv.  Howe, 
21  N.  Y.  681;  Kitchm  v.  Place,  41  Barb.  465;  Angle  v.  N.  W.  Ins.  Co.,  92  U.  S. 
389.  But  in  all  the  cases  cited  there  was  a  blank  so  left  in  the  body  of  the  note 
as  to  indicate  to  the  eye  of  the  indorser,  when  it  left  his  hand,  that  something 
needed  to  be  supplied  which  was  necessary  to  be  inserted  to  make  the  instrument 
operate  as  the  note  for  which  it  was  intended.  The  form  of  the  note  in  question 
as  signed  by  the  indorsers  gave  no  indication  that  it  was  to  draw  interest  at  all, 
and  left  no  blank  for  that  purpose.  At  its  commencement,  in  the  place  usually 
occupied  by  a  date,  a  blank  was  left  between  the  word  ^' Indianapolis"  and  the 
figures  '*1875,"  which  the  indorser  would  expect,  and  so  authorize  to  be  filled 
by  completing  the  imperfect  date.  Another  blank  existed  at  the  beginning  of 
the  note  before  the  words  "after  date."  The  length  of  time  the  note  should 
run  before  maturity  was  here  indicated  and  properly  filled  by  inserting  the  words 
*' four  months.'*  The  printed  form  ran  on  in  the  usual  way  until  a  remaining 
blank  was  left  between  the  words  ''to  the  order  of,"  and  the  word  ** dollars," 
which  ended  the  body  of  the  note.  The  words  **  to  the  order  of  "  indicated  and 
so  authorized  the  insertion  of  the  name  of  the  payee,  and  the  word  "dollars" 
permitted  the  prefix  in  the  blank  of  the  principal  sum  to  be  paid.  In  that  blank, 
and  between  those  printed  words,  nothing  else  was  indicated  or  authorized. 
Nothing  else  can  be  said  to  have  been  within  the  intention  or  expectation  of 
Qrig^  or  within  his  authority,  he  standing  as  a  mere  accommodation  indorser, 
and  ignorant  of  the  particular  purpose  or  precise  debt  to  which  the  completed 
note  was  to  be  appliea.  To  go  further  than  that  would  be  to  break  down  prudent 
barriers  and  reach  beyond  any  reasonable  inference  to  be  derived  from  the 
presence  of  the  blanks.  In  this  case,  matter  wholly  foreign  to  the  indicated  words 
of  completion,  and  needless  for  such  completion  was  inserted  and  crowded  in  for 
want  ot  sufficient  room.  Such  matter  consisted  of  a  special  agreement  that  the 
note  from  and  after  its  maturity  should  draw  ten  per  cent  interest.     That  was  a 
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material  alteration  of  the  note  from  its  tenns  as  authorized  by  the  indorsement 
and  deliyery  of  Griggs.  It  was  a  stipulation  in  no  manner  essential  or  necessary 
to  the  note  as  a  completed  instrument.  It  altered  the  legal  rule  as  to  damages  for 
a  breach;  looked  to  a  new  liability  beyond  the  maturity  of  the  contract,  and  im- 
posed upon  the  indorser  an  added  risk  and  burden  which  nothing  in  the  record 
shows  that  he  ever  contemplated  or  deemed  possible.  We  think  the  courts  below 
were  riffht  in  saying  that  the  alteration  was  material,  and  discharged  the  indorser 
not  authorizing  or  ratifying  it. 

It  follows  that  the  defendants  ought  not  to  have  accepted  the  new  note  and  sur- 
rendered the  old  one,  and  that  in  so  doin^  they  did  not,  in  truth,  obey  their  in- 
structions. But  it  was  not  a  conscious  deviation.  Acting  in  perfect  good  faith, 
they  took  what  appeared  to  be,  and  what  they  believed  to  be,  the  note  which  they 
were  authorized  to  take,  and  which  only  proved  to  be  not  such  by  reason  of  tbo 
defective  authority  of  a  third  person  upon  whom  they  relied.  Where  there  is 
thus  entire  good  faith,  and  an  apparent  and  supposed  obedience  to  instructioDs, 
are  they  liable  to  the  principal  for  an  unknown  and  concealed  defect  which 
thwarts  and  vitiates  their  action  ?  We  think  that  question  depends  upon  the 
further  in'quiry  whether  the  defect  which  existed  was  one  which  might  have  been 
discovered  by  the  diligent  exercise  of  that  professional  skill  which  they  were 
bound  to  posses^  and  exert.  They  were  not  insurers,  but  they  were,  and  held 
themselves  out  to  be,  professional  experts  in  the  business  which  they  assumed  to 
do.  They  undertook  to  make  collections  at  all  points  in  the  country  through 
local  agents  and  attorneys  whom  they  employed  and  represented  as  skillful  and 
reliable.  They  took  this  note  for  collection,  and  so  became  responsible  for  the 
negligence  of  the  attorney  whom  they  employed  upon  terms  known  only  to  them- 
selves. Bradatreet  v.  Everson,  72  Penn.  St.  124.  Was,  then,  Campbell  negligent  ? 
Did  he  employ  the  professional  diligence  and  skill  due  to  his  employers,  and  did 
the  injury  happen  without  his  fault  ?  The  question  may  take  another  form. 
Could  the  defendants,  through  Campbell,  their  agent,  by  due  diligence  and  the 
exercise  of  the  skill  of  good  practitioners  —  Wharton,  §  596 — have  obtained  a 
new  note  with  the  valid  indorsemeut  of  both  the  old  indorsers ;  and  did  the  in- 
jury result  from  that  want  of  skill  or  diligence,  or  botli  ?  It  is  quite  plain  that 
here  we  have  a  question  of  fact.  Very  much  may  be  said  on  both  sides.  Camp- 
bell sent  to  Lewis  a  new  note  to  be  signed  and  indorsed.  Lewis  sent  back  the 
printed  note  with  the  blanks  filled.  This  fact,  coupled  with  the  known  residence 
of  both  indorsers  out  of  the  State,  would  naturally  suggest  to  a  very  moderate 
professional  skill  that  the  indorsers  had  signed  before  the  blanks  were  filled,  and" 
that  Lewis  had  inserted  the  special  agreement  in  the  absence  of  Smith  and  Griggs. 
Two  cases  in  his  own  State  might  have  suggested  to  Campbell  the  very  doubtful 
result  of  Lewis'  act  —  HoUand  v.  HaUh,  11  Ind.  497;  SpiUer  v.  James,  82  id.  202; 
and  an  inference  from  these  facts  might  be  drawn  unfavorably  to  the  attorney's 
skill  or  diligence.  On  the  other  hand,  there  is  evidence  that  the  plaintiffs 
through  their  banker,  Robinson,  put  Davies,  and  through  him  Campbell, 
into  communication  with  Lewis  as  the  person  representing  both  the  company  and 
the  indorsers;  that  the  bulk  of  the  correspondence  was  shown  to  Robinson,  and 
especially  the  letter  from  Lewis  which  inclosed  the  new  note,  and  in  which  he 
writes:  '*I  have  drawn  note,  with  interest  at  ten  per  cent  after  maturity/'  and 
that  the  precedent  forbearance  had  been  at  the  same  rate. 

From  these  facts  it  ib  argued  that  the  plaintiffs  taught  Campbell  to  rely  on  the 
authority  of  Lewis  and  trust  to  his  action,  and  did  so  themselves.  On  both  sides 
there  were  contradictions;  and  the  facts  above  stated  were  involved  in  more  or 
less  of  controversy.  We  cannot,  therefore,  say  as  matter  of  law  that  the  defect 
in  the  indorsement  of  Griggs,  growing  out  of  the  special  agreement,  should  have 
been  discovered  by  Campbell,  and  proves  his  want  of  skill  or  his  negligence.  It 
was  a  question  which  could  not  be  taken  from  the  jury  without  the  assent  of  the 
defendants.  The  latter  first  took  the  note  for  collection.  That  did  not  bind 
them  absolutely  to  collect  It  did  bind  them  to  make  the  effort  with  good  pro- 
fessional skill  and  with  faithful  diligence.  When,  with  the  plaintiff's  consent,  if 
indeed  that  was  given,  they  undertook  to  get  a  new  note  with  the  same  indorsers, 
it  did  not  bind  them  absolutely  to  secure  that  result     It  did  not  bind  them  to  use 
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competent  skill  and  due  diligence  in  the  effort,  bat  if,  notwithstanding  that,  the 
result  was  not  reached  from  any  cause  not  within  their  control,  they  incurred  no 
liability,  and  cannot  be  held  to  have  converted  the  old  note  which  they  delivered 
up.  If  it  be  said  that  in  either  event  —  that  of  failure  to  collect  or  to  obtain  the 
requisite  note  —  a  duty  of  the  defendants  yet  remained  to  return  the  old  note  on 
demand,  it  seems  to  us  a  just  answer  that  such  return  became  impossible  through 
the  surrender  of  the  note  to  Lewis,  and  the  only  debatable  question  is  whether 
that  impossibility  arose  out  of  the  want  of  due  professional  skill  or  of  proper 
diligence  on  the  part  of  defendants  and  their  agents.  That  question  is  not  with- 
out difficulty,  but  it  is  one  of  fact  upon  which  we  express  no  opinion,  but  which 
must  be  left  to  the  judgment  of  a  jury.  The  case,  therefore,  was  improperly 
treated  as  involving  only  a  question  of  law.  The  defendants  excepted  to  that 
ruling,  and  while  they  did  not  ask  to  go  to  the  jury,  they  did  not  concede  that 
none  but  questions  of  law  were  involv^  by  themselves  asking  judgmenta  in  their 
favor  at  the  hands  of  the  court. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs  to  abide  the 
event 

Millbb,  Eabl  and  Danfobth,  JJ.,  concur;  Rugeb,  Ch.  J.,  and  Rafallo,  J., 
concur  in  result;  Andrews,  J.,  not  voting.  i 
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Lamb  o.  Old  Colony  Railboad  Co. 

September  8, 1885. 

Nkqligsncb  —  Duty  or  Railroad  Gompant  to  Travblbbs  on  Highway  Adjoining  Railroad. 
A  railroad  company  has  the  right  to  run  trains  on  its  road  adjoining  a  highway,  and  is 
not  responsible  to  travelers  on  the  highway  for  the  consequences  of  noise  or  smoke  caused 
bj  the  prudent  running  of  its  trains.  The  right  to  fire  up  a  locomotive,  the  natural  con- 
sequence of  which  is  to  cause  it  to  emit  a  dense  volume  of  smoke  and  coal  dust,  at  any 
Elabe  along  the  road,  depends  upon  the  character  of  the  place  and  not  whether  there 
appens  to  be  a  person  near  at  the  time.  An  engineer  is  under  no  obligations  to  watch 
for  travelers  on  a  highway  running  for  a  considerable  distance  parallel  with,  and  adjoining 
the  railroad. 

Tort  to  recover  for  personal  injuries  alleged  to  have  been  occasioned  by  the 
negligence  of  the  defendant. 

At  the  trial  m  the  superior  court  the  plaintiff  claimed  that,  while  he  was  travel- 
ing over  a  highway  in  Quincy,  extending  for  less  than  one-half  a  mile  side  by 
side  and  adjoining  to  the  defendant's  railway,  and  in  full  view  therefrom,  and 
from  five  to  ten  feet  lower  than  the  railway,  he  met  a  train  of  cars  drawn  by  a 
locomotive,  and  as  his  horse's  head  reached  a  point  opposite  the  engine  the  fire- 
man fired  up  —  that  is,  put  on  fresh  coal  —  which  immediately  caused  a  very 
large  and  dense  volume  of  black  smoke  and  coal  dust  to  be  emitted  from  the 
engine  and  fall  upon  the  horse's  head,  which  frightened  him  so  that  he  became 
beyond  control  and  ran  to  the  opposite  side  of  the  street,  where  the  sleigh  was 
thrown  against  a  tree  or  some  other  obstruction,  and  the  plaintiff  was  thrown 
out,  by  which  his  leg  was  broken  and  other  injuries  inflicted  upon  him.  The 
location  of  the  defendant's  road  was  admitted,  as  also  that  the  train  of  cars  in 
question  was  under  the  charge  of  the  defendant's  servants. 

The  plaintiff  introduced  evidence  which  he  claimed  tended  to  prove  that  firing 
up  an  engine  always  causes  a  large  amount  of  dense,  black  smoke  and  coal  dust 
to  be  driven  from  the  smoke-stack,  which  descends  to  the  ground  as  soon  as  the 
force  which  expels  it  is  expended ;  that  this  smoke  and  coal  dust  so  emitted  is 
necessarily  calculated  to  frighten  horses  and  render  them  unmanageable.  He 
also  introduced  evidence  which  he  claimed  tended  to  prove  that  the  highway  ex- 
tended about  twenty-three  or  twenty-four  hundred  leet  beside  the  railway  and 
adjoining  it  and  in  full  view  therefrom,  the  railway  being  from  five  to  ten  feet 
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higher  than  the  highway,  and  that  the  highway  was  very  much  used  by  travelers 
with  horses  and  carriages ;  that  on  the  occasion  of  the  accident,  while  traveling 
on  that  part  of  the  highway,  the  plaintiff  met  an  engine  attached  to  a  train  of 
cars;  that  as  his  horee's  head  arrived  at  a  point  opposite  the  engine  the  fireman 
fired  up,  and  the  engine  emitted  dense,  black  smoke  and  coal  dust,  which  came 
directly  upon  his  horse's  head,  by  which  his  horse  was  frightened,  and  in  con- 
sequence ran,  throwing  the  plaintiff  from  the  sleigh  and  breaking  his  leg. 

The  plaintiif  also  offered  evidence  which  he  claimed  tended  to  prove  that  the  roa<l 
by  which  he  approached  and  met  the  train  was,  for  at  lea^t  one-third  of  a  mile 
before  the  place  of  meeting,  in  full  view  of  any  person  upon  the  engine,  and  that 
to  have  seen  the  plaintiff  as  he  approached  would  not  have  obliged  the  engineer 
or  fireman  to  turn  his  eyes  from  the  railway  track  — that  is,  that  both  highway 
and  railway  were  within  the  scope  of  the  vision  of  any  one  looking  directly 
ahead.  The  plaintiff  also  offered  evidence  which  he  claimed  tended  to  prove 
that  an  engine  drawing  a  train  of  cars  could  be  run  from  one-half  a  mile  to  a  mile 
without  firing  up,  and  that  if  any  space  of  one-half  or  three-quarters  of  a  mUe 
was  known  in  advance  where  it  was  not  desirable  to  fire  up  it  was  entirely  feasible 
and  within  the  power  of  the  engineer  or  fireman  so  to  arrange  his  firing  as  not  to 
make  it  necessary  to  fire  up  on  such  a  space,  and  to  make  such  arrangement  with- 
out interfering  with  the  working  of  the  engine,  and  that  a  quarter  of  a  minute  or 
a  few  seconds  difference  in  the  time  of  firing  up  would  make  no  material  differ- 
ence in  the  running  of  the  engine.  The  plaintiff  also  introduced  evidence  which 
he  claimed  tended  to  show  that  at  the  time  of  the  injury  he  was  driving  a  safe 
and  manageable  horse,  and  was  in  the  exercise  of  reasonable  and  proper  care, 
and  that  the  injury  was  occasioned  by  the  negligence  of  the  servants  of  the 
defendant. 

Upon  the  conclusion  of  the  plaintiff's  testimony  the  defendant  asked  the  court 
to  rule  that  there  was  no  evidence  to  go  to  the  jury,  and  to  order  a  verdict  for 
the  defendant.  The  court  thereupon  did  rule  and  instruct  the  jury  that  there 
was  no  evidence  for  the  jury,  and  instructed  them  to  return  a  verdict  for  the 
defendant,  which  was  done.     To  this  ruling  the  plaintiff  excepted. 

/.  G.  Ahbott  and  G.  A.  Sawyer ^  for  plaintiff.     J.  H.  Benton^  Jr,^  for  defendant. 

W.  Allen,  J.  As  the  plaintiff  was  driving  his  horse  along  the  highway,  par- 
allel to  and  adjoining  the  defendant's  railroad,  his  horse  was  frightened  by  the 
smoke  from  the  engine  of  a  train  passing  on  the  railroad,  in  a  direction  opposite 
to  that  in  which  the  plaintiff  was  going,  and  the  plaintiff  was  injured  in  conse- 
quence. After  the  plaintiff's  evidence  was  all  in,  the  court  ruled  that  there  was 
no  evidence  for  the  jury,  and  the  plaintiff  excepted  to  the  ruling.  The  evidence 
is  not  stated  in  the  exceptions,  but  a  full  report  of  it  is  annexed  to  t4iem.  It  does 
not  appear  upon  what  ground  the  ruling  was  placed,  or  what  questions  of  law 
were  intended  to  be  presented.  Near  the  whole  of  the  bill  of  exceptions  ia 
taken  up  with  statements  of  what  the  plaintiff  claii^ed  the  evidence  tended  to  prove. 
No  ruling  was  asked  or  given  in  relation  to  this.  The  ruling  was  that  upon  the 
whole  evidence  the  plaintiff  could  not  recover.  We  think  that  the  ruling  was 
right,  because  the  evidence  was  not  sufiScient  to  prove  that  the  defendant  was 
negligent.  The  defendant  had  a  right  to  run  its  trains  on  its  railroad  adjoining 
the  highway,  and  was  not  responsible  to  travelers  on  the  highway  for  the  conse- 
quences of  noise,  vibration,  or  smoke,  caused  by  the  prudent  running  of  its  trains. 
Parbor  v.  Boston  db  Lowell  Railroad  Company ^  114  Mass.  350.  The  smoke  which 
frightened  the  plaintiff's  horse  was  occasioned  by  ^'  firing  up  "  the  engine  —  that 
is,  mending  the  fire,  or  adding  coal  to  it.  The  plaintiff  contended  that  there  was 
evidence  that  it  was  practicable  to  run  the  train  for  the  whole  distance,  where  the 
railroad  adjoined  the  highway,  without  firing  up,  and  that  the  act  of  firing  up  ou 
the  switch  of  railroad,  adjoining  the  highway,  was  unnecessary  for  the  ordinary 
running  of  trains,  and  exposed  travelers  to  an  unnecessary  danger,  and  was,  there- 
fore, negligent,  or  might  be  found  such  by  a  jury.  Without  considering  the  propo- 
sition of  law  involved,  we  think  the  court  below  might  properly  have  ruled  that 
there  was  no  evidence  to  sustain  the  proposition  of  fact.  The  evidence  showed 
that  the  frequent  firing  up  was  necessary  for  the  practicable  running  of  trains. 
The  exceptions  state  that  *'the  plaintiff  also  offered  evidence,  which  he  claimed 
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tended  to  jjrove  that  an  engine,  drawing  a  train  of  cars,  could  be  ran  from  one- 
half  of  a  mile  to  a  mile  without  firing  up,  and  that,  if  any  space  of  one-half  or 
three-quarters  of  a  mile  was  known  in  advance  where  it  was  not  desirable  to  fire 
up,  it  was  entirely  feasible  and  within  the  power  of  the  engineer  or  fireman  so  to 
arrange  his  firings  as  not  to  make  it  necessary  to  fire  up,  in  such  a  space,  and  to 
make  such  arrangements  without  interfering  with  the  working  of  the  engine,  and 
that  a  quarter  of  a  minute  or  a  few  seconds  difference  in  the  time  of  firing  up 
would  make  no  material  difEerence  in  the  running  of  the  engine."  The  evidence 
was  uncontradicted  that  the  railroad  and  liighway  were  adjoining  each  other  for 
more  than  a  mile,  and  that  it  would  not  be  practicable  to  fire  up  ioimcdiately 
before  entering  upon  that  space,  and  that  it  would  be  necessary,  in  the  ordinary 
running  of  trams,  to  fire  up  somewhere  upon  that  space  under  such  circumstances. 
The  firing  up  was  near  the  highway,  and  the  smoke  occasioned  by  it  was  an  ordi- 
nary incident  of  running  the  train,  as  much  so  as  the  smoke,  when  not  ^ng,  or 
the  noise  and  vibration  caused  by  the  cars,  and  was  not  of  itself  evidence  of  neg- 
ligence. 

The  plaintiff  argues  that  even  if  it  was  necessary  to  fire  up  when  running  near 
the  highway,  it  was  not  necessary  to  do  so  at  the  particular  point  where  he  was, 
and  that  the  defendant  was  negligent  in  not  observing  him  and  avoiding  firing 
up  when  it  would  endanger  him.  There  was  no  evidence  that  they  would  have 
seen  him  if  they  had  been  on  the  lookout  for  travelers  on  that  part  of  the  high- 
way. If  it  was  their  duty  to  be  on  the  watch  for  persons  on  the  highway  and  to 
avoid  firing  up  when  near  then),  there  was  evidence  of  negligence.  The  act  of 
firing  up,  like  that  of  sounding  the  whistle,  or  blowin?  off  steam,  is  one  neces- 
sarily incident  to  the  running  of  trains,  not  continuous,  but  occasional,  and  so,  to 
some  extent,  capable  of  being  regulated  in  its  use,  and  it  may  be  negligent  to  do 
it  in  places  where  there  are  likely  to  be  persons  who  may  be  endangered  by  it, 
and  where  its  use  can  be  avoided,  as  at  stations  and  highway  crossings,  and,  in 
short,  portions  of  the. railroad  near  a  highway.  But  wo  think  that  the  right  to 
fire  up  an  engine,  at  any  particular  place,  must  depend  upon  the  character  of  the 
place  and  nut  upon  whetner  there  happens  to  be  a  person  near  at  the  moment. 
If  the  defendant  had  a  right  to  fire  up  its  engine  somewhere  within  the  space 
where  its  road  adjoins  the  highway,  the  firing  up  there  is  one  of  the  ordinary  and 
necessary  incidents  of  running  the  train,  against  which  travelers  on  the  highway 
must  guard  themselves. 

The  lawfulness  of  the  act  cannot  depend  upon  whether  a  traveler  happens  to  be 
at  such  a  distance  from  the  engine  that  he  will  not  be  endangered  by  the  smoke 
caused  by  it,  or  in  such  a  position  that  he  cannot  be  seen  by  the  fireman  or 
engineer.  If  it  is  their  duty  to  see  one  traveler  outside  the  location  of  the  rail- 
road, it  is  their  duty  to  see  how  many  travelers  are  there  and  to  observe  the  posi- 
tion, direction  and  speed  of  each,  the  speed  of  the  engine,  the  state  of  the  atmos- 
phere, the  direction  and  force  of  the  wind,  the  character  of  the  coal  used,  and 
other  circumstances  which  may  determine  whether  all  travelers  are  and  will  con- 
tinue to  be,  until  the  smoke  shall  be  dissipated,  in  such  positions  that  their 
horses  will  not  be  affrighted  by  it.  Being  imder  no  obligation  to  watch  for 
travelers  on  the  highway,  the  defendant  could  not  have  been  guilty  of  negligence 
in  not  seeing  and  avoiding  the  pl^tiff. 

Exceptions  overruled. 

BofiTON  AND  Albany  Railroad  Co.  v.  City  op  Boston. 

September  4,  1886. 
Sminiht  Domain  —  Highway  — Authority  op  Strbbt  Commissionbrs  to  Lay  Out  Foot-Way 
AoEoes  A  Railroad. 

The  distiDotion  between  the  words  **  highway  "  aud  "  town-way  "  as  sometimes  used  in 
the  statutes^  does  not  apply  to  the  city  of  Boston,  as  its  board  ot  street  commissioners  is 
the  only  tnbunal  authorized  to  lay  out  ways  in  that  city,  and  the  statute  prescribes  a 
uniform  manner  in  which  ihej  sbaU  be  laid  out. 

Highwajs  and  railroads  are  both  established  by  the  legislatiye  exercise  of  the  right  of 
eminent  domain,  delegated  in  one  case  to  public  officers  and  in  the  other  to  priyate  persons. 
Both  are  franchises,  and  the  legislature  has  authority  to  amend  either  so  as  to  interfere 
with  a  preyioos  grant  to  the  other,  proyiding  for  compensation  when  priyate  rights  are 
impaired. 
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The  appropriation  of  lapd  to  the  public  use  of  a  railroad  is  not  inoonaiatent  with  ita 
public  use  as  a  highway  crossing,  and  roaj  be  subsequently  appropriated  for  that  purpose. 

The  street  commissioners  of  Boston  have  authority  to  lay  out  f  oot-ways  across  a  railroad 
track  in  that  city. 

Petition  for  a  writ  of  eertiorari,  to  ^uash  the  proceedings  of  the  board  of  street 
commissioners  of  the  city  of  Boston,  in  laying  out  a  foot- way  over  the  petitioner's 
railroad.  The  case  was  heard  by  a  single  justice  and  reserred  upon  petition, 
answer  and  agreed  facts  for  the  consideration  of  the  full  court. 

A,  L.  SouUy  for  petitioner.     A,  J,  Bailey,  for  respondent. 

W.  Allen,  J.  This  is  a  petition  for  a  writ  of  certiorari^  by  which  the  plain- 
tiff seeks  to  quash  the  proceedings  of  the  board  of  street  commissioners  of  the 
city  of  Boston,  in  laying  out  a  foot-way  over  the  petitioner's  railroad.  Several 
objections  to  the  proceedings  of  the  commissioners  are  stated  in  the  petition,  but 
the  onl/  one  which  has  been  argued,  and  which  it  is  necessary  to  discuss,  is  in 
these  words:  ** Because  no  town,  or  city,  or  board  of  street  commissioners  is 
authorized  by  law  to  lay  out  a  foot-way  over  or  across  a  railroad.^'  Pub.  Sti^, 
chap.  112,  §  126,  provides  that  **  A  highway  or  town- way  may  be  laid  out  across 
a  railroad,  previously  constructed,  when  the  county  commissioners  adjudge  the 
public  convenience  and  necessity  so  require.'*  The  petitioner  contends  that  the 
only  authority,  by  which  a  public  way  can  be  laid  out  across  a  railroad  is  deriv^ 
from,  not  merely  restricted  and  regulated  by  this  statute ;  and  that  a  foot-way  is 
neither  a  highway  nor  a  town-way,  within  the  meaning  of  the  provision.  We 
think  that  neither  proposition  can  be  sustained ;  but  the  former  is  material  only 
as  bearing  upon  the  latter.  By  the  common  law,  a  public  fooc-way  is  a  highway, 
and  the  town  highway  includes  a  foot-way.  Tyler  v.  Sturdy^  108  Mass.  196,  and 
authorities  cited;  Bacon's  Abridgment,  Highway,  A.  Town-ways  are  within 
the  common-law  definition  of  a  highway,  and  the  word  ^* highway"  is  some- 
times used  in  the  statute  to  include  town-ways.  Jones  v.  Andover^  6  Pick.  59. 
The  difference  in  the  meaning  of  the  words,  when  used  distinctively,  in  the 
statutes  is,  that  highway  designates  a  public  way,  original  jurisdiction  to  lay  out 
which  is  in  the  county  commissioners,  and  town-way  a  highway,  laid  out  on  pro- 
ceedings in  which  a  town  or  city  has  original  jurisdiction.  InkahilnnU  of  Black- 
stone  V.  County  Commissioners^  108  Mass.  68;  Valentine  v.  Boston,  22  Pick.  75; 
Butchers^  Slaughtering  dk  Melting  Association  v.  Boston,  138  Mass.  ;  Denham  v. 

County  Commissioners,  108  id.  202.  This  distinction  does  not  exist  in  the  city  of 
Boston,  as  its  board  of  street  commissioners  is  the  only  tribunal  authorized  to 
lay  out  ways,  and  the  statutes  prescribe  a  liniform  manner  in  which  all  ways  shall 
be  laid  out.     Pub.  Stat.,  chap.  49,  §  84;   Gommonwealth  v.  Boston,  16  Pick  442. 

We  do  not  regard  Stat.  1874,  chap.  299,  as  an  enabling  act  authorizing  high- 
wavs  and  town- ways  to  be  laid  out  across  railroads  but  as  recognizing  and  regu- 
lating an  existing  right.  Highways  and  railroads  are  both  established  by  the 
legislative  exercise  of  the  right  of  eminent  domain,  delegated  in  one  case  to  public 
omcers,  and  in  the  other  to  private  persons.  Both  are  franchises.  The  legisla- 
ture have  authority  to  grant  either,  so  as  to  interfere  with  a  previous  grant  of  the 
other  providing  for  compensation  when  private  rights  are  impaired.  When  both 
are  granted  under  general  laws,  as  well  as  where  one  is  unaer  a  special  act,  the 
question  whether  one  will  be  controlled  or  limited  by  the  prior  exercise  or  grant 
of  the  other  must  depend  upon  the  intention  of  the  legislature,  and  the  question 
we  are  considering  is,  whether  the  appropriation  of  the  land  to  the  public  use  of 
a  railroad  is  so  inconsistent  with  its  public  use  as  a  highway  crossing  as  to  pro- 
hibit its  subsequent  appropriation  for  that  purpose.  We  think  it  is  very  clear 
that  it  is  not.  In  the  language  of  Shaw,  Gh.  J.,  in  28  Pick.  897:  ^'Both  uses 
may  well  stand  together  with  some  interference  of  the  later  with  the  earlier, 
which  may  be  compensated  for  in  dam^es."  It  is  sufficient  to  refer  to  the  cases 
of  Wellington,  PeVr,  16  Pick.  87,  and  Boston  Water-Power  Company  v.  Boston  dt 
Worcester  BaUroad  Corporation,  28  id.  861.  The  charters  under  which  the  peti- 
tioner claims  its  exclusive  right  —  Stat.  1881,  chap.  72  ;  Stat.  1888,  chap.  116  — 
contain  no  references  to  the  laying  out  of  highways  over  the  railroads,  and 
there  was  no  general  act  upon  the  subject  when  the  charters  were  granted.  The 
legislature  surely  did  not  intend,  by  authorizing  the  taking  of  land  for  a  railroad. 
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to  divide  the  State  from  its  western  boundary  to  the  sea  by  a 'strip  of  land  five 
rods  wide,  over  which  no  public  way  could  be  laid.  There  is  nothing  in  the 
nature  or  relation  of  the  two  public  uses  to  indicate  such  fui  intention ;  and  the 
first  legislative  utterance  on  the  subject  assumes  the  right  to  lay  out  public  ways 
across  railroads  and  rejp^lates  it.  Rev.  Stat.,  chap.  89,  §69,  is:  *'  If,  after  the  lay- 
ing out  and  making  of  any  railroad  already  granted,  or  which  may  be  hereafter 
granted,  any  turnpike  road  or  other  way  shall  be  so  laid  out  as  to  cross  said  rail- 
road, the  said  turnpike  road  or  way  may  be  so  made  as  to  pass  under  or  over 
said  railroad,  and  said  turnpike  or  way  shall,  in  all  cases,  be  so  made  as  not  to 
obstruct  or  injure  said  railroad.^'  This  was  the  only  statute  upon  the  subject  for 
twenty  years.  Stat.  1857,  chap.  387,  was  the  first  act  which  made  full  regula- 
tions for  laying  out  ways  across  railroads.  We  think  this  statute  was  a  legisla- 
tive recognition  and  restriction  and  regulation  of  the  right  of  the  county  com- 
missioners and  towns  and  cities  to  lay  out  public  ways  across  railroads.  This 
statute  is  substantially  re-enacted  in  Gen.  Stats.,  chap.  68,  §§  57-60,  and  in  the 
revision  of  the  railroad  acts  in  Stat.  1874,  chap.  878,  §  92.  In  the  latter  the 
words  ** a  highway  or  town-way  "  are  substituted  for  the  words  "a  turnpike  road 
or  other  way"  in  the  earlier  statutes,  and  so  in  Pub.  Stat.,  chap.  112,  §  125. 
From  a  consideration  of  the  subject-matter,  and  an  examination  of  the  statutes 
referred  to,  it  seems  that,  prior  to  the  Revised  Statutes,  there  was  authority  to  lay 
out  public  ways  across  railroads.  The  Revised  Statutes  authorized  ways,  laid  out 
across  railroads,  to  pass  over  or  under  the  railroad,  and  provided  that  they  should 
be  so  made  as  not  to  obstruct  or  injure  the  railroad.  Stat.  1857,  chap.  287,  required 
that  the  crossing  should  be  with  the  consent  of  and  in  the  manner  prescribed  by  the 
county  commissioners.  The  re-enactment  of  this  in  Gen.  Stats.,  chap.  68,  §§  57, 
59,  providing  for  the  manner  in  which  *'  a  turnpike  road  or  other  way  "  should  be 
laid  out  across  a  railroad  was  in  force  when  Stat.  1874,  chap.  229,  authorizing 
towns  and  cities  to  lay  out  foot- ways  in  the  manner  provided  for  laying  out  toiMn- 
ways  took  effect,  and  under  it  foot- ways  came,  even  if  they  were* not  before,  within 
the  designation  of  '*a  turnpike  road  or  other  way."  Certainly,  after  the  enact- 
ment of  that  statute  until  Stat.  1874,  chap.  872,  took  effect,  there  was  authority 
for  laying  out  a  foot- way  across  a  railroad,  and  there  is  no  ground  for  the  argu- 
ment that  the  change  in  the  latter  statute  was  intended,  or  can  operate  to  take 
away  that  authority.  The  change  was  made  in  separating  the  provision  in  regard 
to  "turnpike'"  from  that  in  regard  to  ** other  ways.'*  This  involved  a  change  in 
phraseology,  not  only  by  omittmg  the  word  '*  turnpike,"  but  by  some  synonym 
for  ** other  ways."  The  **  other  ways,"  in  the  earlier  statutes,  included  every 
public  way,  whether  laid  out  by  the  county  commissioners  or  by  towns  or  cities, 
or  whether  a  carriage-way  or  a  foot-way,  and  the  words  "  highway  or  town- way  " 
in  the  revision  have  the  same  meaning.  A  foot-way,  laid  out  by  a  town  or  city 
under  Stat,  of  1874,  chap.  279,  comes  within  the  strict  definition  of  a  town- way. 
There  can  be  no  doubt  of  the  authority  of  the  street  commissioners  of  Bostop  to 
lay  out  a  foot-way,  and  whether  the  authority  was  given  by  Stat.  1874,  chap.  299, 
or  was  vested  in  them  in  common  with  the  county  commissioners  and  towns  and 
cities  by  earlier  general  authority  to  lay  out  ways,  or  is  derived  from  special  pro- 
visions relating  to  the  town  and  city  of  Boston  —  See  Gould  v.  Boston,  120  Mass. 
800  —  is  immaterial.  The  authority,  however  derived,  must  be  exercised  in  the 
manner  prescribed  by  the  statutes  relating  to  the  laying  out  of  ways  in  Boston. 
A  way  so  laid  out,  whether  a  foot  or  a  carriage-way,  may  be  a  highway,  within 
the.  meaning  of  that  word  in  the  statute,  rather  than  a  town- way.  Everv  public 
way,  laid  out  by  the  county  commissioners  or  by  a  city  or  town,  or  by  a  board  of 
commissioners  of  streets  of  the  city  of  Boston,  must  be  either  a  highway  or  a  town- 
way  within  the  meaning  of  those  words  in  Pub.  Stat.,  chap.  112,  §  125,  and  the 
authority  to  lay  it  out  across  a  railroad  is  recognized  and  regulated  by,  if  not  de- 
rived from,  the  statute. 
Petition  dismissed. 
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Morse  v.  Cubtis. 
September  7,  1885. 

COBPINQ  Act  —  Mobtoagb — Innocent  Purcuasbb  —  Pbiobitt  of  Title. 

The  recording  of  conveyances  under  the  registry  laws  was.  intended  to  take  the  place  of 
the  act  of  livery  of  seizin ;  and  although  by  the  first  deed  the  title  passes  out  of  the  gran- 
tor as  BKunst  himself,  yet  he  can,  if  such  deed  is  not  recorded,  subsequently  convej  a 
good  title  to  an  innocent  purchaser  who  receives  and  records  his  aeed. 

If  a  purchaser  upon  examining  the  records  finds  a  conveyance  from  the  original  owner 
to  his  jgrantor  which  gives  him  a  perfect  record  title,  completed  by  what  the  Taw  regards 
as  equivalent  to  a  livery  of  seizin  at  the  time  it  is  recorded,  ne  is  entitled  to  rely  upon  such 
record  title  and  is  not  obliffed  to  search  the  records  afterward  made,  to  see  if  toere  has 
been  do  earlier  unrecordea  deed  of  the  original  owners. 

Writ  of  entry  to  recover  a  parcel  of  land  situated  in  Natick.  At  the  trial  in  the 
superior  court  the  jury  were  directed  to  return  a  verdict  for  the  depiandant,  and 
the  case  was  reported  for  the  consideration  of  the  supreme  judicial  court. 

P.  K  Cooney,  for  demandant.     E.  S.  Man^fidd,  for  tenant. 

Morton,  Ch.  J.  This  is  a  writ  of  entry.  Both  parties  claim  their  title  from 
one  Hall.  Hall  mortgaged  the  land  to  the  demandant  August  8,  1872.  On  Sep- 
tember 7,  1876,  Hall  mortgaged  the  land  to  one  Clark,  who  had  notice  of  the 
earlier  mortgage.  The  mortgage  to  Clark  was  recorded  January  81,  1876.  The 
mortgage  to  the  demandant  was  recorded  September  8,  1876.  On  October  4,  1881, 
Clark  assigned  his  mortgage  to  the  tenant  who  had  no  notice  of  the  mortgage  to 
the  demandant.  The  question  is,  which  of  these  titles  has  priority?  The  same 
question  was  directly  raised  and  adjudicated  in  the  two  cases  of  Connecticut  v. 
Bradish,  14  Mass.  296,  and  TruU  v.  Bigelaw^  16  id.  406.  It  is  true  that  in  the  later 
case  of  Flynt  v.  Arnold,  2  Mete.  619,  Chief  Justice  Shaw  expresses  his  individual 
opinion  against  the  soundness  of  these  decisions,  but  in  that  case  the  decision  of 
the  court  was  distinctively  put  upon  another  ground,  and  his  remarks  can  be  only 
considered  in  the  light  of  dicta  and  not  as  overruling  the  earlier  adjudications. 
Upon  careful  consideration  the  reasons  upon  which  the  earlier  cases  were  decided 
seem  to  us  the  more  satisfactory,  because  they  best  follow  the  spirit  of  our  registry 
laws  and  the  practice  of  the  profession  under  them.  Stat.  1788,  chap.  37,  §  4. 
Under  this  statute  the  court,  at  an  early  period,  held  that  the  recording  was 
designed  to  take  the  place  of  the  notorious  act  of  livery  of  seizin,  and  that  though 
by  the  first  deed  the  title  passed  out  of  the 'grantor  as  against  himself,  yet 
he  could,  if  such  deed  was  not  recorded,  convey  a  good  title  to  an  innocent  piu> 
chaser,  who  received  and  recorded  the  deed.  But  the  court  also  held  that  a  prior 
unrecorded  deed  would  be  valid  against  a  second  purchaser  who  took  his  deed 
with  a  knowledge  of  the  prior  deed,  thus  engrafting  an  exception  upon  the  statute. 
Beading  of  Judge  Trowbridge,  8  Mass.  576;  MarahaU  v.  Fiah^  6  id.  24.  This 
exceptio^^  was  adopted  on  the  ground  that  it  was  a  fraud  in  the  second  grantee  to 
take  a  d^ed  if  he  had  knowledge  of  the  prior  deed.  Lawrence  v.  Stratton,  6  Cush. 
163.  This  exception  by  judicial  exposition  was  afterward  grafted  upon  the  stat- 
utes and  somewhat  extended  by  the  legislature.  Rev.  Stat.,  chap.  69,  §  28;  (Jen. 
Stat.,  chap.  89,  §  8;  Pub.  Stat.,  chap.  120,  §  4.  In  the  case  before  us  it  is  found 
as  a  fact  that  the  tenant  had  no  actual  knowledge  of  the  prior  mortgage  to  the 
demandant  at  the  time  he  took  his  assignment  from  Clark,  but  it  is  contended 
that  he  had  constructive  notice,  because  the  demandant's  mortgage  was  recorded 
before  such  assignment. 

The  laws  not  only  provide  that  deeds  must  be  recorded,  but  they  also  prescribe 
the  method  in  which  the  records  shall  be  kept,  and  indexes  are  provided  for  pub- 
lic inspection  and  examination.  Pub.  Stat.,  chap.  24,  §J  14-26.  There  are  in- 
dexes of  grantors  and  grantees,  so  that  in  searching  a  title,  the  examiner  is  obliged 
to  run  down  the  list  of  grantors  and  run  backward  through  the  list  of  gnmtees. 
If  he  can  start  with  one  owner,  who  is  known  to  have  a  good  title,  as  in  the  case 
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ftt  bar,  he  could  start  with  Hall,  he  is  obliged  to  ran  through  the  index  of  grantors 
until  he  finds  a  conveyance  by  the  owner  of  the  land  in  question.  After  such 
conveyancCf  the  owner  becomes  a  stranger  to  the  title  and  the  examiner  must  fol- 
low down  the  name  of  the  new  owner  to  see  if  he  has  conveyed  the  land,  and  so 
on.  It  would  be  a  hardship  to  require  an  examiner  to  follow  in  the  indexes  of 
grantors,  the  names  of  every  person  who,  at  any  time,  through  perhaps  a  long 
chain  of  title,  was  the  owner  of  the  land.  We  do  not  think  this  is  the  practical 
construction  which  lawyers  and  conveyancers  have  given  to  our  registry  laws. 
The  better  rale  seems  to  be,  that  if  a  purchaser,  upon  examining  the  registry,  finds 
a  conversance  from  the  owner  of  the  land  to  his  grantor,  which  gives  hira  a  perfect 
record  title,  completed  by  what  the  law  regards  as  equivalent  to  a  livery  of  seizin 
at  the  time  it  is  recorded,  he  is  entitled  to  rely  upon  such  record  title  and  is  not 
obliged  to  search  the  records,  afterward  made,  to  see  if  there  has  been  any  prior 
unrecorded  deed  of  the  original  owners.  This  rule  of  property,  established  by 
the  early  case  of  Connecticut  v.  Bradish^  ought  not  to  be  departed  from,  unless 
conclusive  reasons  therefor  can  be  shown. 

We  are,  therefore,  of  opinion  that  in  the  case  at  bar  the  tenant  has  the  better 
title. 

Verdict  set  aside. 

Gk)DDABD  V.   WhITNBT. 
September  4,  1885. 

Will — Coksthdction  op  —  Trust  Estatb  —  Distribution  of. 

The  testai^r  by  bis  will  provided,  after  certain  specific  bequests,  that  the  remainder  of 
.  his  estate  should  remain  invested  as  be  should  leave  it  at  bis  death,  for  the  space  of  fire 
years ;  that  all  the  income  accruing  from  the  estate  durins  that  time  should  be  divided 
equally  among  bis  wife  and  four  children ;  that  in  case  of  the  death  of  any  of  the  children 
during  that  time,  without  issue,  their  share  should  be  divided  equally  among  the  surviving 
children,  except  as  to  the  share  of  bis  daughter,  Louisa  Whitney,  and  as  to  her  share  he 
provided  that  m  case  of  her  death  her  share  should  be  divided  between  her  two  children, 
Anna  Louisa  Field  and  Eleanor  G.  Whitney  (ufterward  Mrs.  Allen) ;  but  should  either  or 
both  of  her  said  children  die  without  issue,  then  the  income  bequeathed  to  such  child  or 
children  should  be  divided  e<]ually  among  bis  immediate  children.  The  testator  further 
provided  that  at  the  expiration  of  the  five  years  after  his  death  the  principal  of  all  the 
property  should  be  divided  into  five  equal  portions,  one  portion  to  be  invested  and  the  in- 
come thereof  paid  to  bis  wife,  and  one  portion  to  be  invested  and  the  income  thereof  paid 
to  his  dauffbter  Louisa  Whitney,  and  at  her  death  the  same  to  be  divided  between  her  two 
children  ;  out  should  either  of  her  children  die  without  issue  then  her  share  of  the  income 
was  to  go  to  his  immediate  children.  He  also  gave  one  of  said  portions  to  each  of  his 
other  three  children,  *' to  have  and  to  hold  and  to  dispose  of  the  same;  but  if  either  of 
them  should  die  intestate  and  without  legal  issue,  it  is  my  will  that  all  of  his  or  her  por- 
tion of  my  estate  shall  be  equallv  divided  among  their  surviving  brothers  and  sisters.'' 
He  also  provided  that  if  either  of  his  children  should  die  without  legal  issue  during  the 
space  of  five  years  after  the  testator's  death,  *Uhen  all  of  that  portion  of  the  principal  of 
my  estate  bequeathed  to  such  child  or  children,  shall  be  added  in  equal  shares  to  the  por- 
tions of  such  of  myjmmediate  children  who  mav  be  living  at  the  expiration  of  the  five 
years  aforesaid."  William  D.  Goddard,  one  of  the  children,  died  intestate  and  without 
issue,  after  the  will  was  made  and  during  the  life-time  of  the  testator,  and  one-third  of  the 
portion  of  the  estate,  which  would  otnerwise  have  belonged  to  him,  was  paid  to  the 
petitioner  as  trustee  for  tho  portion  of  Louisa  Whitney.  He  managed  it  for  her  for 
several  years  when  she  died  leaving  a  husband  and  two  children  surviving,  Mrs. 
Field  and  Mrs.  Allen.  Mrs.  Allen  subsequently  died  leavins^  a  husband  and  issue 
surviving.  In  an  action  brought  for  the  construction  of  the  will  the  question  arose  in 
regard  to  tho  trust  estate  whether  one-third  of  the  portion  given  William  D.  Goddard 
by  the  will,  and  held  in  trust  by  the  petitioner  as  atoresaid,  was  to  be  held  in  trust  and 
subject  to  the  provisions  which  applied  to  the  other  portions  of  the  estate  given  in 
trust,  or  whether  at  the  expiration  ot  the  period  of  five  years,  after  the  decease  of  the 
testator,  it  became  the  absolute  property  of  Louisa  Whitney  discharged  of  all  trust ;  also 
whether  the  said  trust  was  terminated  in  whole  or  in  part  by  the  decease  of  Mrs.  Allen 
leaving  lawful  issue,  and  if  so  who  was  entitled  to  the  property. 

Held,  that  it  was  the  intention  of  the  testator  that  the  division  should  be  made  by  addi- 
tion to  the  portions  elsewhere  given  to  such  surviving  children,  and  upon  the  same  terms 
as  those  upon  which  such  portions  were  given.  When  a  testator,  in  the  entire  structure 
of  his  will,  has  revealed  an  intention,  the  language  of  individual  clauses  is  always  to  be 
construed  with  reference  to  that  intention,  even  ii  in  another  instance  or  anotber^connec- 
'>n  it  might  p  '  ""'"  " --»«.... 

rs.  Allen  we 
VOL,L— t 


tion  it  might  properly  receive  a  different  construction.    That  the  rights  of  Mrs.  Field  and 
Mrs.  Allen  were  derived  directly  from  the  will  and  that  they  tooK  thereunder  as  pur- 


Digitized  by  LjOOQ  IC 


730  The  Eastken  REPOErrER.  [Mass. 

chasers.  Heldy  also,  that  the  devise  over,  in  case  either  of  the  grand-daughters  died 
without  leffal  issue,  necessarilj  implied  that  if  she  died  leariog  issue  an  estate  of  inherit- 
ance was  devised  to  her;  that  the  fact  that  Mrs.  Allen's  share  was  to  be  kept  in  trost 
during  her  life-time,  was  not  inconsistent  with  the  fact  that  she  was  eauitably  the  owner 
of  the  propertv;  that  after  her  decease  the  property  was  to  be  treatea  as  her  intestate 
property  and  the  personalty  would  pass  to  her  administrator,  aiid  by  the  law  which  pre- 
vailed at  the  time  of  her  decease,  the  husband  would  be  entitled  to  the  whole  thereof 
after  payment  of  debts  and  expenses  and  in  the  real  estate  he  was  entitled  to  his  tenancy 
by  the  curtesy. 

Petition  of  Maurice  Qoddard,  trustee  under  the  will  of  Samuel  Goddard,  pray- 
ing for  instructions  as  to  the  construction  of  the  will.  The  case  was  reserved  by 
a  single  justice,  upon  the  petition,  the  claims  and  answers  of  the  respondents  for 
the  consideration  of  the  fuU  court.  It  appeared  that  Samuel  Goddard  made  a  will 
in  1865,  by  the  first  clause  of  which  he  gave  to  his  wife  his  estate  in  Brookline, 
consisting  of  house,  land  and  furniture,  for  her  life,  and  '*at  her  death,  said  estate 
shall  be  divided  equally  among  her  immediate  surviving  children,  according  to 
the  provisions  hereinafter  named,  with  re^d  to  their  portions  of  the  rest  of  my 
estate."  By  the  second  clause,  he  gave  his  son  Maurice  Goddard,  personal  prop- 
erty purchased  with  his  money,  but  standing  in  the  name  of  the  testator.  By  the 
third  clause,  he  gave  his  grand-daughter,  Eleanor  G.  May,  certain  personal  prop- 
erty, and  provided  that  **  if  the  said  Eleanor  G.  May  shall  die  before  the  age  of 
twenty-one  without  legal  issue,  then  her  said  portion  of  my  estate  shall  revert  in 
equal  shares  to  my  immediate  children,  who  may  be  living  at  the  time  of  her 
death."    The  fourth,  fifth  and  sixth  clauses  of  the  will  are  as  follows: 

Fourth,  It  is  my  will  that  all  of  my  estate,  real  and  personal,  that  may  remain 
after  the  devise  of  my  said  estate  in  Brookline  and  the  transfer^^of  the  personal 
property  above  specified  to  my  wife,  my  son  Maurice  and  my  grand-daughter 
Eleanor  G.  May,  shall  remain  invested  as  I  may  leave  it  at  my  death  for  the  space 
of  five  years,  unless  during  that  time  it  should  be  considered  necessary  in  the 
judgments  of  two  of  the  three  gentlemen  here  named,  viz.,  Benjamin  E.  Bates 
and  Josiah  Bard  well,  both  of  Boston,  in  the  county  of  Suffolk,  and  William 
Dwight  of  Brookline,  in  the  county  of  Norfolk,  to  change  the  investments  of  the 
whole  or  any  portion  thereof,  in  which  case  my  executors  shall  act  in  accordance 
with  such  decision  by  them  made ;  and  it  is  my  will  that  all  the  income  accruing 
from  said  estate  during  said  time  shall  be  divided  into  ^ve  equal  shares,  and  paid, 
as  sucii  income  shall  become  due,  according  to  my  following  directions  to  the 
persons  hereinafter  named,  to- wit : — 

One  of  the  said  shares  to  my  wife,  Mehitable  May,  to  be  accepted  by  her  in- 
stead of  her  right  of  dower,  and  in  case  of  her  death,  her  said  share  to  be  equally 
divided  among  her  immediate  surviving  children.  Also,  one  of  the  said  shares  to 
my  daughter,  Louisa  Whitney,  and  in  case  of  her  death  it  is  my  will  that  her  said 
share,  together  with  all  other  income  that  may  have  accrued  to  her  under  the  pro- 
visions of  this  will,  shall  be  equally  divided  between  her  two  children,  Annie 
Louisa  Field  and  Eleanor  G.  Whitney ;  but  should  either  or  both  of  her  said  chil- 
dren decease  without  legal  issue,  then  the  said  income  bequeathed  to  such  child  or 
children  shall  be  equally  divided  among  my  immediate  surviving  children.  Also, 
one  of  the  said  shares  to  my  son,  William  D.  Goddard,  and  in  case  of  his  death 
without  legal  issue,  Ins  said  share,  together  with  all  other  income  that  may  have 
accrued  to  him  under  the  provisions  of  this  will,  shall  be  equally  divided  among 
the  immediate  surviving  brother  and  sisters.  Also,  one  of  said  shares  to  my 
daughter,  Julia  Goddard,  and  in  case  of  her  death  without  le^al  issue,  her  said 
share,  together  with  all  other  income  that  may  have  accrued  to  ner  under  the  pro- 
visions of  this  will,  shall  be  equally  divided  among  her  immediate  surviving 
brothers  and  sister.  Also,  one  of  said  portions  to  my  son,  Maurice  Gk>ddard,  and 
in  case  of  his  death  without  legal  issue,  his  said  portion  or  share,  together  with  all 
other  income  that  may  have  accrued  to  him  under  the  provisions  of  this  will,  shall 
be  equally  divided  amon^^  his  immediate  surviving  brother  and  sisters. 

Fifth.  And  it  is  my  will  that,  at  the  expiration  of  five  years  after  my  death,  the 
principal  of  all  that  part  of  my  estate  specified  in  article  fourth  of  this  instru- 
ment shall  be  divided  as  it  then  stands  into  five  equal  portions,  each  portion  to 
contain  a  fifth  part  of  each  of  the  investments  in  which  my  estate  may  then  be 
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comprised,  said  portions  to  be  then  given  according  to  my  following  directions  to 
the  persons  hereinafter  specified,  viz. :  One  of  said  portions  to  my  wife,  Mehitable 
May,  to  have  and  to  hold  the  same  during  her  life,  and  at  her  death  her  said  por- 
tion shall  be  equally  divided  among  her  immediate  surviving  children.  Also,  I 
give  and  bequeath  one  of  said  portions  to  Josiah  Bardwell,  of  Boston,  in  the 
county  of  Suffolk,  and  Commonwealth  of  Massachusetts,  to  have  and  to  hold  the 
same  to  him,  his  heirs,  executors,  administrators  and  assigns,  but  to  hold  the  same 
in  trust,  nevertheless,  for  the  following  purposes  and  uses,  viz.,  to  receive  and 
collect  all  the  income  that  shall  accrue  from  the  said  portion  of  my  estate,  and  pay 
the  same  to  my  daughter,  Louisa  Whitney,  during  her  life,  in  semi-annual  pay- 
ments. And  it  is  my  will  that  the  investments  of  the  said  portion  of  my  estate 
shall  not  be  changed  nnless  it  shall  be  considered  necessary,  in  the  judgment  of 
two  of  the  three  gentlemen  here  specified,  viz.,  Benjamin  E.  Bates  and  Josiah 
Bardwell,  both  of  Boston,  in  the  county  of  Suffolk,  and  William  D wight,  of 
Brookline,  in  the  county  of  Norfolk,  to  change  any  or  all  of  the  said  investments, 
in  which  case  the  said  Josiah  Bardwell  shall  act  in  accordance  with  such  decision 
by  them  at  any  time  made.  And  it  is  my  will  that  at  the  death  of  my  daughter 
Louisa,  this  her  said  portion  of  my  estate  shall  be  equally  divided  between  her 
two  children,  Annie  Louise  Field  and  Eleanor  G.  Whitney,  the  same  to  be  held 
in  trust  for  them  by  the  said  Josiah  Bardwell,  and  the  income  thereof  to  be  paid 
them  semi-annually  during  their  life ;  and  should  either  or  both  of  the  said  chil- 
dren decease  without  legal  issue,  then  it  is  my  will  that  the  said  portion  of  my 
estate  above  bequeathed  to  such  child  or  children  shall  be  divided  in  equal  shares 
among  my  immediate  surviving  children. 

Al^,  one  of  the  said  portions  shall  be  given  to  my  son,  William  D.  Goddard, 
to  have  and  to  hold,  and  to  dispose  of  thfe  same,  together  with  all  other  property 
that  may  accrue  to  him  under  the  provisions  of  this  will,  but  if  he  should  die 
intestate  and  without  legal  issue,  it  is  my  will  that  his  said  portion  of  my  estate 
shall  be  equally  divided  among  his  immediate  surviving  brother  and  sisters. 

Also,  one  of  said  portions  shall  be  given  to  my  daughter,  Julia  Goddard,  to 
have,  to  hold,  and  to  dispose  of  the  same,  together  with  all  other  property  that 
may  accrue  to  her  under  the  provisions  of  this  will ;  but  if  she  should  die  intes- 
tate, and  without  legal  issue,  then  it  is  my  will  that  all  of  her  said  portion  of  my 
estate  shall  be  equally  divided  among  her  immediate  surviving  brothers  and  sister. 

Also,  one  of  the  said  portions  shall  be  given  to  my  son,  Maurice  Goddard,  to 
have,  to  hold  and  to  dispose  of  the  same,  together  with  all  other  property  t^iat 
may  accrue  to  him  under  the  provisions  of  this  will,  but  if  he  should  die- intestate 
and  without  legal  issue,  it  is  my  will  that  all  of  his  said  portion  of  my  estate  shall 
be  equally  divided  among  his  immediate  surviving  brother  and  sisters. 

Siskh.  It  is  my  will  that  if  either  or  any  of  my  children  above  specified ,  viz. ,  Louisa 
Whitney,  William  D.  Goddard,  Julia  Goddard,  and  Maurice  Goddard,  should  ' 
decease  without  legal  issue  during  the  space  of  five  years  after  my  death,  then  all 
that  portion  of  the  principal  of  my  estate  bequeathed  to  such  child  or  children 
shall  be  added  in  equal  shares  to  the  portions  of  such  of  my  immediate  children 
who  may  be  living  at  the  expiration  of  the  five  years  aforesaid. 

The  testator  died  in  1871.  The  petitioner  was  appointed  trustee  under  the 
will,  in  place  of  Josiah  Bardwell,  wno  declined  the  trust,  and  as  such  trustee 
received  and  still  holds  the  portion  or  distributive  share  of  the  estate  given  in 
trust  to  Louisa  Whitney  and  her  children,  as  provided  in  said  will.  William  D. 
Goddaid,  named  in  said  will,  having  deceased,  intestate,  and  witliout  issue,  after 
the  same  was  made  and  during  the  life-time  of  the  testator,  the  portion  of  the 
estate,  which  would  otherwise  have  belonged  to  him,  was  divided  and  distributed, 
in  accordance  with  the  decision  of  this  court,  made  in  the  case  of  Goddard  v. 
May^  109  Mass.  468,  and  one-third  of  the  same  was  paid  to  the  petitioner  as 
trostee  in  conjunction  with  the  other  portion  of  the  estate,  given  to  said  Bard- 
well, in  trust  under  the  fifth  clause  of  the  will.  The  petitioner  managed  the  trust 
lor  the  benefit  of  said  Louisa  Whitney  for  five  years  after  the  death  of  the  tes- 
tator, and  thereafter  until  May  1 3,  1882,  when  the  said  Louisa  Whitney  died, 
leaving  a  husband,  Josiah  D.  Whitney,  and  the  two  daughters  named  in  said  fifth 
clause  of  the  will,  one  of  them,  Annie  Louise  Field,  being  the  wife  of  Henry  L. 
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Field,  and  having  lawful  issue.  The  other  daughter,  Eleanor  G.  Whitney,  mar- 
ried Thomas  Allen,  ^nd  died  May  14,  1882,  leaving  a  husband,  the  said  Thomas 
Allen,  and  a  child  born  April  18,  1882.  The  questions  arising  in  regard  to  said 
trust  estate  were  whether  the  one-third  of  the  portion,  given  William  D,  God- 
dard  by  said  will  and  paid  and  delivered  to  said  Maunce  Goddard  under  the 
decree  of  this  court,  in  the  case  above  referred  to,  was  to  be  held  in  trust  and 
subject  to  the  provisions  which  applied  to  the  other  portion  of  the  estate,  given 
to  said  Bard  well  in  trust  under  the  fifth  clause,  or  whether,  at  the  expiration  of 
the  period  of  five  years,  after  the  decease  of  the  testator,  it  became  the  absolute 
property  of  Louisa  Whitnejr,  discharged  of  all  trust.  It  was  also  a  subject  of 
controversy,  whether  the  said  trust  was  terminated,  in  whole  or  in  part,  by  the 
decease  of  said  Eleanor  G.  Allen,  leaving  lawful  issue,  and  if  so,  who  was  entitled 
to  have  the  property  and  how  the  same  is  to  be  held  and  administered,  or  to  whom 
it  is  to  be  distnbuted  and  paid,  if  to  any  one. 

A.  A,  Ranney,  for  petitioner.  N.  Morse  and  H,  G.  AUen^  J.  F.  Colby ^  W.  E.  L. 
IHllaway^  C.  W.  Turner  and  IL  S.  Dewey,  for  different  respondents. 

Devkns,  J.  The  will,  concerning  which  instructions  are  asked,  has  been  once 
before  this  court  for  interpretation.  Ooddard  v.  May,  109  Mass.  468.  William 
D.  Goddard,  having  died  during  the  life-time  of  his  father,  it  was  necessary  then 
to  determine  whether  the  legacies  of  principal  and  income  of  the  share  directed 
to  be  set  apart  for  W.  D.  Goddard  had  lapsed  by  his  death  without  issue  and 
intestate  in  the  life-time  of  the  testator,  there  being,  in  that  event,  an  unconditional 
gift  over.  It  was  there  decided  that  the  words  **  his  share  "  and  **  his  portion  " 
found  in  the  will  referred  to  his  share  of  the  estate  set  apart  for  him,  but  did  not 
show  any  intent  to  make  the  vesting  of  an  interest  in  W.  D.  Goddard  a  condition 
of  the  gift  over;  that  the  sixth  clause  was  not  inserted  with  a  view  to  the  limita- 
tion over,  and  that  the  share  of  W.  D.  Goddard  should  be  retained  undivided, 
except  for  the  purpose  of  distributing  the  income  to  the  surviving  brothers  and 
sisters  until  the  expiration  of  five  years  from  the  testator's  death,  during  which 
time  the  principal  of  the  estate  was  to  remain  undivided.  It  was  further  said  that, 
when  the  distribution  shall  take  place,  one-third  of  this  share  shall  be  added  to  each 
of  the  shares  of  the  brothers  and  sisters.  When  this  4ecision  was  made  the  five  years 
had  not  expired,  and  it  was  not  decided  whether  the  portion  of  the  estate  coming 
to  Mrs.  Whitney,  by  reason  of  the  death  of  her  brother,  should  bo  taken  by  her 
absolutely,  or  whether  it  should  be  added  to  the  trust  estate,  created  on  her 
behalf  and  that  of  her  children,  and  thus  held  and  administered.  The  fourth 
clause,  which  relates  to  the  disposition  of  the  income,  provides  that  Mrs.  Whitney's 
share,  in  case  of  her  death,  together  with  all  that  may  have  accrued,  is  to  be  paid 
to  her  daughters,  whom  it  names.  The  fifth  clause  places  her  share  of  the  pnnci- 
'  pal  in  trust,  and  provides  for  the  division  of  it  between  her  daughters  at  her 
decease,  the  income  being  paid  to  them  during  life.  The  sixth  clause  directs  that 
if  either  child  shall  decease  during  the  five  years,  that  portion  of  his  estate 
bequeathed  to  each  child  '*  shall  be  added,  in  equal  shares,  to  the  portions  of  such 
of  my  immediate  ciiildren  who  may  bo  living  at  the  expiration  of  five  years  afore- 
said." The  fourth  and  fifth  clauses  show  fully  an  intention  that  the  husband  shall 
not  participate  in  the  income  or  principal  of  the  estate  which  Mrs.  Whitney 
received.  When  the  testator,  in  the  fifth  clause,  referring  to  the  portion  of  W. 
D.  Goddard,  and  to  the  contingency  of  his  dying  intestate  and  without  issue,  pro- 
vider'*  that  his  said  portion  of  my  estate  shall  bo  equally  divided  among  his 
immediate  surviving  brothers  and  sisters,"  the  intention  of  the  testator  revealed 
throughout  the  will  compels  us  to  hold  that  this  division  is  to  be  made  by  addition 
to  the  portions  elsewhere  given  to  such  surviving  children,  and  upon  the  same 
terms  as  those  upon  which  such  portions  are  given.  When  the  testator  in  the  entire 
structure  of  his  will,  has  revealed  an  intention,  the  language  of  individual  clauses 
is  always  to  be  construed  with  reference  to  that  intention,  even  if,  in  another 
instance  or  another  connection,  it  might  properly  receive  a  different  construction. 
Weston  V.  Weston,  126  Mass.  268;  MetcalfY,  Framingham  ParWh,  128  id.  870-874; 
Bradlee  v.  Andrews,  137  id.  50. 

Assuming  that  the  property  derived  from  the  share  of  W.  D.  Goddard  is  to  be 
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added  to  and  form  a  part  of  the  share  of  Mrs.  Whitney,  we  are  to  consider  what 
disposition  is  now  to  be  made  of  it  and  who  is  entitled  thereto,  Mrs.  Whitney 
having  deceased  after  the  expiration  of  the  five  years,  and  her  daughter,  Mrs. 
Allen  —  spoken  of  in  the  will  as  Eleanor  G.  Whitney  —  having  deceased  subse- 
sequently  to  the  decease  of  her  mother,  Mrs.  Whitney,  herself  leaving  a  daugh- 
ter, Eleanor  G.  Allen.  Mrs.  Allen's  husband,  Thomas  Allen,  was  also  at  her 
decease  and  is  still  living.  The  part  of  the  fifth  clause,  relating  to  the  final  dis- 
position of  the  trust  property  held  for  the  benefit  of  Mrs.  Whitney  during  her  life, 
and  of  which  she  was  to  have  the  income,  provides  that  at  her  death  **  her  said 
portion  of  my  estate  shall  be  equally  divided  between  her  two  children,  Annie 
Louise  Field  and  Eleanor  G.  Whitney  "(who  afterward  became  Mrs.  Allen),  "the 
same  to  be  held  in  trust  for  them  by  the  said  Josiah  Bardwell,  and  the  income 
thereof  to  be  paid  them  semi-annually  during  their  life;  and  should  either  or  both 
of  the  said  children  decease  without  legal  issue,  then  it  is  my  will  that  the  said 
portion  of  my  estate,  above  bequeathed  to  such  child  or  children,  shall  be  divided 
in  equal  shares  among  my  immediate  surviving  children." 

The  final  vesting  of  personal  property  —  and  Mrs.  Whitney's  portion  consisted 
of  both  personal  and  real  estate — may,  by  means  of  an  express  trust,  be  post- 
poned as  in  executory  devises  of  real  estate,  and  there  can  be  no  objection  if  the 
ultimate  disposition  of  the  property  is  not  postponed,  in  any  contingency,  for  a 
period  beyond  heire  in  being  and  twenty-one  years  thereafter.  Sears  v.  Eussell, 
8  Gray,  80;  Fosdick  v.  Foadkh,  6  Allen,  41;  Loring  v.  Blake,  98  Mass.  253;  OtU 
V.  McLellan,  18  Allen,  339;  Hooper  v.  Bradbui-y,  133  Mass.  303.  Mrs.  Whitney 
had  only  an  equitable  estate  for  life,  and  those  who  were  then  to  take  were  dis- 
tinctly named.  Had  there  been,  at  the  time  the  will  became  operative,  other 
children,  or  had  there  been  such  subsequently  born,  they  would  have  had  no  ben- 
efit under  this  clause.  The  rights  of  Mrs.  Field  and  Mrs.  Allen  are  directly 
derived  from  the  will,  and  they  take  thereunder  as  purchasers. 

The  remaining  questions  raised  by  the  bill  for  instructions  will  be  determined  by 
Considering  what  was  the  character  of  the  estate  taken  by  the  two  daughters  of 
Mrs.  Whitney  respectively.  Did  they  have  equitable  estates  for  life  only  in  the 
trust  property,  or  such  estates  in  inheritance  therein,  that,  when  Eleanor  0.  Whit- 
ney—  Mrs.  Allen  —  deceased,  leaving  lawful  issue,  the  trust  was  terminated  as  to 
one-half  of  the  property,  and  is  such  portion  now  to  be  treated  as  her  intestate 
property,  to  be  disposed  of  according  to  the  rules  of  descent  and  distribution? 

Although  a  contingency  existed  on  the  occurrence  of  which  there  was  a  devise 
over  of  the  property,  the  expressions,  which  show  that  the  two  grand-daughters 
are  to  take  more  than  equitable  estates  for  life  in  the  trust  property,  are  very 
strong.  The  rule  of  the  common  law,  that  in  a  deed  or  conveyance  inter  vivos 
the  omission  of  the  words  "heirs  or  assigns"  indicated  an  intention  to  convey 
only  a  life  estate  does  not  ordinarily  apply  to  devises.  Our  statute  also  has  pro- 
vided that  *'  every  devise  shall  be  construed  to  convey  all  the  estate  which  the 
testator  can  lawfully  devise  in  the  lands 'mentioned,"  unless  it  clearly  appears  by 
the  will  that  he  intended  to  convey  a  less  estate.  Pub.  Stat.,  chap.  127,  §24; 
OUason  v.  Fayerweather,  4  Gray,  348. 

While  in  terms  the  testator  provides  for  the  death  of  his  grand-daughters  with- 
out issue,  by  the  bequest  of  their  portion  in  such  case  to  his  immediate  surviving 
children,  he  does  not  expressly  provide  for  the  contingency  which  has  occurred, 
the  death  of  one  of  them,  leaving  issue.  But  that  which  the  testator  gave,  is  not 
to  be  construed  as  less  than  an  estate  of  inheritance,  because  in  a  certain  contin- 
gency it  might  be  determined.  The  devise  over  in  case  either  of  the  grand- 
daughters dies  without  legal  issue,  necessarily  implies,  that,  if  she  dies  leaving 
issue,  an  estate  of  inheritance  is  devised  to  her.  If  the  clause,  by  which  it  was 
ordered  that  the  estate  should  be  equally  divided  between  the  two  grand  daughters, 
the  income  being  paid  to  each  for  life,  could  otherwise  be  construed  as  giving 
only  an  estate  for  life,  the  effect  of  the  limitation  over  to  her  legal  issue,  would 
be  to  enlarge  it.     Haywood  v.  Hovoe^  13  Gray,  49;  Parker  v.  Parker,  8  Mete.  134. 

It  is  contended  that  the  manifest  purpose  of  the  testator  was  not  merely  to  pre- 
vent the  husband  of  Mrs.  Whitney,  but  also  the  husbands  of  either  of  her 
daughters,  from  any  participation  in  his  estate,  and  to  keep  it  in  his  immediate 
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family.  If  so,  he  bas  certainly  failed  to  express  such  purpose,  as  it  is  only  in  case 
of  '^  decease  without  issue,"  that  he  has  shown  any  intention  that  the  share 
bequeathed  to  either  of  his  ^and-daughters  named  shall  be  disposed  of  by  a 
devise  over  to  his  then  surviving  children. 

Mrs.  Allen's  share  was  indeed  to  be  kept  in  trust  during  her  life- time,  but  this 
is  not  inconsistent  with  holding  that  she  was  e()uitably  the  owner  of  the  property. 
Whatever  would  be  deemed  the  rule  of  law  if  it  was  a  legal  estate,  is  applied  in 
equity  to  a  trust  estate.  Burgess  v.  WhecU,  1  Wm.  Black,  160 ;  Loring  v.  Elioty  16 
Gray,  568 ;  ffeyward  v.  Ebtoey  wW  supra. 

We  do  not  perceive  that  the  case,  as  now  presented,  re<^uires  us  to  determine 
whether  the  words  **  decease  without  issue*'  refer  to  a  definite  or  indefinite  failure 
of  issue.  If  they  are  construed  as  meaning  a  definite  failure  of  issue,  while  the 
ultimate  limitation  was  a  valid  devise  at  the  decease  of  Mrs.  Allen,  the  contin- 
gency upon  which  it  depends  has  not  occurred  and  cannot  occur.  Hooper  v.  Brad- 
oury,  133  Mass.  308.  The  property  is  to  be  treated  as  her  intestate  property.  The 
personalty  will  pass  to  her  administrator,  and  by  the  law  which  prevailed  at  the 
time  of  the  decease  of  Mrs.  Allcu,  the  husband  will  be  entitlea  to  the  whole 
thereof,  after  payment  of  debts  and  expenses.  Qei^.  Stat.,  chap.  95,  §  16,  cl.  4. 
In  the  real  estate  he  will  be  entitled  to  his  tenancy  by  the  curtesy. 

If  the  words  **  decease  without  issue '^  are  construed  as  meaning  an  indefinite 
failure  of  issue,  the  ultimate  limitation  over  would  be  void ;  as  to  the  personalty, 
Mrs.  Allen  would  take  a  complete  equitable  title  thereto,  and  it  would  now  pass 
to  her  administrator.  In  the  realty,  she  would  take  an  equitable  estate  tail,  of 
which  her  daughter  would  now  be  the  tenant,  and  the  devise  over  would  be  a 
remainder  after  all  estate  tail.  Allen  v.  Trustees  Ashley  School  Fund,  102  Mass. 
262;  Hdll  v.  Priest,  6  Gray,  18;  AlbeeY.  Carpenter^  12  Gush.  882.  But  an  estate 
tail  being  one  of  inheritance,  and  the  wife  having  been  seized,  the  husband  is 
entitled  to  his  curtesy  therein.  Pub.  Stat.,  chap.  124,  §  1 ;  Go.  Litt.  30  a. ;  2  Bl. 
Gom.  126;  Loring  v.  Elioty  16  Gray,  578. 

Decree  for  instructions  accordingly. 


SUPREME  COURT  OF  VERMONT. 


Matteb  of  Sowlbs. 

January,  1886. 

PBACTicii— IirsoLViNCT  — Excipnow  TO  Judgment  op  Coitktt  CotTET. 

An  order  of  the  court  of  inftolvenoy  dismissing  a  petition  bronsht  to  have  one  adjudged 
an  insolvent  debtor  on  appeal  to  county  court  was  affirmed.  Hud^  that  the  judgment  of 
the  county  court  was  conclusiye  and  exceptions  thereto  not  allowable. 

Appeal  from  the  court  of  insolvency.  Heard  September  term,  1884,  Rotcb, 
Gh.  J.,  presiding.  The  order  of  the  court  below  dismissing  the  petition  was  pro 
forma  aflirmed.  Two  petitions  had  been  presented  to  the  court  of  insolvency, 
praying  that  said  Sowles  be  adjudged  an  insolvent  debtor,  and  his  property 
distributed,  etc.  The  court  of  insolvency  decided :  "  The  court  finds  that  cer- 
tain acts  of  insolvency  alleged  in  said  petition  were  true ;  but  that  the  petitioner, 
Gkorge  W.  Foster,  did  not  have  such  a  claim  against  said  Albert  Sowles  as  would 
entitle  him  to  bring  said  petition;  and  therefore  dismisses  the  said  petition.'' 
The  appellee  filed  a  motion  in  the  county  court  to  dismiss,  which  was  overruled ; 
and  the  cause  was  heard  on  the  testimony  of  witnesses,  and  matters  in  copies  of 
appeal,  which  were  not  controverted.  The  motion  in  the  supremo  court  was 
**to  dismiss  the  exceptions  .  .  .  taken  to  the  decision  and  judgment  of 
the  Franklin  county  court  in  said  cause,  for  that  by  law  no  such  exceptions  were 
allowable  in  such  case,  and  this  court  has  no  jurisdiction  upon  such  exceptions  to 
revise  the  judgment  of,"  etc. 
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FarringUm  db  Post,  for  petitioner.     D.  Roberts^  for  petitionee. 

Tapt,  J.  A  petition  for  the  adjudication  of  Albert  Sowles  as  an  insolvent  was 
filed  in  court  and  dismissed.  An  'appeal  was  taken  to  the  county  court  under  the 
last  clause  of  section  1870,  Rev.  Laws.  The  cause  was  heard  in  the  county  court,  and 
the  order  of  the  court  of  insolvency  affirmed  pro  forma ;  to  this  judgment  an 
exception  was  allowed  the  petitioner.  In  this  court  the  alleged  insolvent  moved 
to  dismiss  the  exceptions  on  the  ground  that  none  were  allowable.  Shall  this 
motion  be  sustained  ?  The  statute  giving  the  right  of  appeal  from  an  adjudica- 
tion of  insolvency  provides  that  it  shall  be  allowed  as  provided  in  chapter  93,  Rev. 
Laws,  for  appeals  from  the  finding  of  the  judge  to  the  county  court.  The  only 
appeal  from  the  finding  of  the  judge  to  the  county  court  mentioned  in  the 
chapter  is  under  sections  1810-11  and  12.  But  these  sections  give  no  right  to 
exceptions  to  the  supremo  court.  The  latter  section  expressly  prohibits  them 
by  the  clause  reading:  **The  final  judgment  of  the  county  court  shall  be  conr 
dusitej*^  Exceptions  being  forbidden  by  the  statute  under  which  the  proceedings 
are  instituted,  they  cannot  be  granted  under  the  general  statute  —  §  1885,  Rev. 
Laws — providing  for  exceptions  in  ordinary  cases.  The  appeal  mentioned  in 
sections  1862-8  and  4,  in  which  exceptions  are  allowed,  is  not  from  the  finding  of 
the  judge.  Those  sections,  therefore,  have  no  application  to  the  case  at  bar. 
That  exceptions  were  not  contemplated  by  the  framers  of  the  statute  is  evident 
from  the  clause  requiring  that  "  tne  judgment  of  the  county  oourt  shall  be  certified 
by  the  clerk  thereof  to  the  court  of  insolvency,"  while,  in  all  those  cases  where 
exceptions  to  the  supreme  court  are  permitted,  the  provision  in  regard  to  the 
certification  is,  that  the  final  decision  and  judgment  shall  be  certified  by  the 
county  or  supreme  court,  depending  of  course  upon  the  fact  of,  in  which  court 
was  final  judgment  rendered.     As  the  exceptions  are  to  be  dismissed,  it  is  not 

E roper  for  us  to  discuss  any  of  the  other  questions  in  the  case.     The  ruling  below 
vt.ving\}een  pro  forma,  the  cause  should  be  remanded  to  that  court  for  a  final 
disposition. 
Exceptions  dismissed  and  cause  remanded. 


Reynolds  v.  Robbbts. 

February,  1885. 

8alb — Breach  of  Warbaktt  of  Titlb  —  Incumbbbed  with  k  Ohattbl  Mortoaob. 

If  a  conditional  vendee  fails  to  pay  according  to  the  teftns  of  the  sale,  be  cannot  main- 
tain an  action  for  deceit  and  breach  of  warranty  of  title,  although  the  property  was 
incumbered  with  a  chattel  mortgage,  and  had  been  taken  under  the  statute  D7  the  owner 
of  the  mortgage,  in  case  the  mortgagee  was  present  and  acquiesced  in  the  sale ;  because 
if  the  yendee  had  fulfilled,  the  mortgagee  would  hare  been  estopped  from  enforcing  his 
claim. 

When  one  sells  personal  property  in  his  possession,  actual  or  constructire,  he  sells  it 
with  an  implied  warranty  of  title ;  thus,  when  mortgased  personalty  on  i)remises  occupied 
by  both  the  mortgagor  and  mortgagee  is  sold  by  the  latter,  his  possession  is  sufficient  to 
raise  an  implied  warranty  of  title. 

ESTOPPBL  —  AOBNT  ExGBEDINO  AUTHOBITT. 

Defendant  owning  a  chattel  mortgage  assigned  a  certain  interest  in  it  to  a  foreign  corpo- 
ration, who  had  an  "  agent  and  ropresentative"  in  this  State,  who  was  present  and  acqui- 
esced in  the  conditional  sale  by  the  defendant  to  the  plaintiff  of  the  mortgaged  property. 
Hdd,  in  the  absence  of  proof  that  the  a^ent  exceeded  his  authority,  that  his  acts  were 
binding  on  his  principal,  and  that  it  would  hare  been  estopped  from  foreclosing  its  mort- 
gage, vt  the  plaintiff  bad  fulfilled  his  contract  of  purchase. 

Oase  for  deceit  and  breach  of  warranty  of  title  in  the  sale  of  personal  property. 
Plea,  general  issue.  Trial  by  jury,  June  term,  1884,  Veazbt,  J.,  presiding. 
After  the  facts  were  in,  the  court  pro  forma  ordered  a  verdict  for  the  plaintiff. 

It  appeared  that  the  defendant,  in  1883,  at  Winhall,  in  this  State,  had  been 
engaged  in  the  manufacture  of  charcoal,  under  a  contract  with  the  Bamum  Rich- 
ardson Co.,  a  corporation  existing  under  the  laws  of  Connecticut;  that  oneTobin 
had  a  contract  under  the  defendant  for  cutting  and  drawing  wood  upon  the  same 
work;  that  Tobin  had  in  his  possession  teams,  wagons,  sleds,  etc.,  used  in  the 
business,  among  which  was  the  property  specified  in  the  plaintiff^s  declaration ; 
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that  Tobin's  creditors  pressing  him  for  pay,  the  defendant  advanced  the  money 
to  pay  them  and  took  a  chattel  mortgage  of  said  property  to  secure  him ;  that 
of  this  money  said  Barnum  Richardson  Co.  advanced  some  $1,200,  and  the  mort- 
gage was  '  *  taken  for  the  joint  benefit  of  the  defendant  and  said ''  compauy ;  and 
that,  in  July,  1882,  *^thc  defendant  made  an  assignment  upon  the  buck  of  said 
mortgage  of  an  interest  in  said  mortgage  to  said  Barnum  Richardson  Co.,  equal 
to  $1,250."  The  exceptions  stated  in  nart:  **  All  the  property  included  in  said 
mortgage  remained  in  the  hands  of  saia  Tobin  until  the  6th  day  of  August,  1882, 
when  it  was  thought  desirable  to  dispose  of  some  of  the  property  included  in  said 
mortgage  which  was  not  needed  upon  said  works;  and  to  accomplish  that,  the  said 
Tobin,  the  defendant,  and  one  John  A.  McArthur,  who  was  the  agent  and  represen- 
tative of  the  Barnum  Richardson  Co.,  in  this  State,  agreed  to  put  up  said  property 
for  sale  at  auction;  and  that  such  of  it  as  should  be  bid  off,  at  prices  satisfactory 
to  the  parties,  should  be  sold,  and  the  receipts  therefor  be  credited  to  the  said 
Tobin,  upon  the  debt  owed  by  him  secured  by  said  mortgage ;  and  that  such  of 
the  property  for  which  no  satisfactory  bids  were  received  should  be  bid  in  by 
some  of  the  parties  to  said  contract,  and  should  come  back  into  the  hands  of 
said  Tobin  and  be  held  the  same  as  it  would  have  been  if  it  had  not  been  so  put 
up  at  auction.  All  the  property  in  question  in  this  suit  was  so  bid  in  and 
remained  the  same  as  before  any  auction  had  taken  place,  and  was  kept  on  the 
premises  occupied  by  the  defendant  and  by  Tobin.  The  proceeds  of  all  property 
actually  sold  at  said  auction  were  credited  by  the  defendant  and  said  Barnum 
Richardson  Co.  upon  the  debt  secured  by  said  mortgage.  On  the  same  day  as 
said  auction  the  plaintiff  made  a  contract  for  the  purchase  of  certain  of  the  prop- 
erty aforesaid,  and  the  plaintiff,  the  defendant,  said  Tobin,  and  said  McArthur 
went  to  the  office  of  an  attorney  to  have  the  said  contract  reduced  to  writing; 
and  the  same  was  reduced  to  writing  there  in  the  presence,  and  with  the  con- 
currence, of  said  Tobin,  McArthur,  the  plaintiff,  and  defendant."     .     .     . 

**0n  the  17th  day  of  March,  1883,  the  said  McArthur  and  the  defendant  put 
the  said  chattel  mortgage  into  the  hands  of  F.  D.  Gid dings,  sheriff,  and  directed 
him  to  take  said  property  and  sell  the  same  as  required  by  the  statutes  in  such 
case  made  and  provided ;  and  said  sheriff  took  said  property  upon  said  chattel 
mortgage,  advertised  it  for  sale,  and  sold  the  same.  All  the  property  purchased 
by  the  plaintiff  was  taken  and  sold ;  and  upon  said  sale  there  was  not  enough 
received  to  pay  what  there  was  due  upon  said  chattel  mortgage ;  and  there  was 
not  enough  received  from  the  sale  of  the  property  sold  to  the  plaintiff  to  pay 
the  balance  remaining  due  from  the  plaintiff  upon  his  said  purchase." 

The  contract  between  the  plaintin  and  defendant  as  to  the  sale  of  the  prop- 
erty contained  this  condition : 

'*  And  all  of  said  property  is  to  be  and  remain  the  property  of  the  said  Charles 
L.  Roberts  or  bearer,  and  at  all  times  and  places  subject  to  his  control  until  said 
sum  is  paid  in  full  as  aforesaid  with  use." 

The  plaintiff  had  no  actual  notice  of  the  incumbrance. 

Burton  d  Munson  and  /.  G,  Baken^  for  defendant.  /.  K,  Batchelder  and  J.  0, 
Martin^  for  plaintiff. 

RoTCE,  Ch.  J.  This  is  an  action  on  the  case  for  deceit  and  breach  of  warranty 
of  title  in  the  sale  of  personal  property.  The  property  in  question  was  sold  in 
three  parcels,  to  the  plaintiff  and  to  two  other  parties,  to  whose  rights  under  the 
sale  the  plaintiff  succeeded  conditionally,  to  be  paid  for  in  installments  within  a 
certain  limited  time,  and  to  remain  the  property  of  the  vendor  until  paid  for.  At 
the  time  of  sale  the  property  was  incumbered  to  the  amount  of  about  $2,400  by  a 
chattel  mortgage  duly  recorded.  Said  mortgage  was  running  to  the  defendant ; 
but  previous  to  the  sale  an  interest  in  it  to  the  amount  of  $1,250  had  been  assigned 
by  the  defendant  to  the  Barnum  Richardson  Co.,  which  assignment  was  also 
recorded.  The  plaintiff  had  no  actual  notice  of  this  incumbrance.  After  the 
expiration  of  the  time  within  which,  by  the  terms  of  the  contract,  pai^ment  of  the 
full  purchase-price  was  to  be  made,  and  after  the  plaintiff  had  made  partial  pay- 
ment, the  property  was  seized  and  sold  by  the  Barnum  Richardson  Co.  by  pro- 
ceedings under  the  statute  for  the  foreclosure  of  chattel  mortgages;  and  the  pro- 
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ceeds  aoplied  to  the  payment  of  their  claim,  the  costs,  and  expenses  of  the  proceed- 
ing, ana  the  balance  paid  over  to  certain  attaching  creditors  of  the  defendant. 

The  sale  to  the  plaintiff,  when  made,  was  acquiesced  and  participated  in  by 
the  defendant,  the  mortgagor,  Tobin,  and  one  McArthur,  who,  the  case  shows, 
was  **the  agent  and  representative  in  this  State  "  of  the  Bamum  Richardson  Co. ; 
and  the  case  further  shows  that  said  property  when  sold  was  kept  on  premises 
occupied  by  the  defendant  and  said  Tobiu. 

The  law  must  be  regarded  as  well  settled  in  this  State,  and  in  the  United  States 
generally,  that  in  the  absence  of  any  notice  to  tlie  contrary,  a  person  who  sells 
personal  property  in  his  possession  sells  it  with  an  implied  warranty  of  title. 
Patee  v.  Pelton,  48  Vt.  182 ;  Benj.  Sales,  §  041,  and  note  L  And  it  is  held  that  the 
word  **  possession  "  in  this  connection  is  to  receive  a  broad  construction,  so  as  to 
include  constructive  as  well  as  actual  possession.  Thus  it  is  held  that  possession 
by  a  bailee  or  agent  or  a  tenant  in  common  of  the  vendor  is  sufficient ;  and  that 
to  constitute  the  exception,  it  must  appear  that  the  goods  were  in  the  adverse 
possession  of  a  third  person,  or  else  that  the  vendor  had  either  no  interest  in 
them,  or  a  mere  naked  interest,  without  either  actual  or  constructive  possession. 
ShattuchY,  Green,  104  Mass.  42. 

From  what  appears  in  this  case,  therefore,  we  think  the  defendant  must  be 
treated  as  having  been  in  possession  of  the  property  at  the  time  of  the  sale  in 
such  a  sense,  at  least,  as  to  raise  an  implied  waiTauty  of  title. 

While  the  doctrine  of  the  courts  in  different  States  is  not  entirely  uniform  as  to 
the  exact  state  of  circumstances  under  which  a  vendee  may  assert  the  breach  of 
an  implied  warranty,  it  may  safely  be  said  that  he  must  show  a  lawful  eviction,  or 
at  least  a  legal  right  to  the  possession  of  the  property  in  a  third  person.  Benj. 
Sales,  §  627,  and  note  i.  Tlie plaintiff  having  shown  the  property  taken  out  of  his 
hands  by  means  of  the  foreclosure  sale  upon  the  Barnum  Richardson  Co.'s  claim 
under  the  mortgage,  it  is  replied  that  had  the  plaintiff  fulfilled  the  terms  of  his 
contract  of  purchase  he  tould  not  have  been  dispossessed  in  that  way ;  because  by 
their  participation  and  acquiescence  in  the  sale  to  him,  both  the  defendant  and  the 
Barnum  Richardson  Co.  would  have  been  estopped  from  setting  up  any  claim 
under  the  mortgage  gainst  him.  That  the  defendant  and  the  mortgagor  would 
have  been  so  estopped  by  their  acts  in  connection  with  the  sale  seems  to  admit  of 
no  question.  Pom.  Eq.  Jur.,  §  801  et  seq,;  Miller  v.  BingJuim,  29  Vt.  82. 
Whether  the  Barnum  Richardson  Co.  stand  in  the  same  position,  depends  simply 
upon  the  authority  of  McArthur  to  act  for  them  in  doing  what  the  case  shows  he 
did  do  upon  the  occasion  of  the  sale.  With  regard  to  this,  the  case  shows,  that 
he  was  **the  agent  and  representative  of  the  Barnum  Richardson  Co.  in  this 
State,"  and  also  show3  certain  acts  of  his  in  relation  to  the  sale  at  auction  of  cer- 
tain of  the  mortgaged  property,  which  was  thus  disposed  of  before  the  sale  to 
the  plaintiff,  and  which  ao  not  appear  to  have  been  questioned  by  his  principals. 
In  the  absence  of  any  thing  to  show  that  McArthur's  authority  as  agent  was  a 
special  or  limited  one,  or  that  what  was  done  by  him  was  beyond  the  scope  of  his 
authority,  we  think  this  is  enough  to  make  his  acts  in  this  connection  binding 
upon  his  principals.  Had  the  plaintiff  fulfilled  the  terms  of  his  contract  of  pur- 
ciiase  by  paying  the  full  amount  therein  stipulated  to  be  paid  before  eviction,  he 
could  not  lawfully  have  been  deprived  of  possession  by  the  Bamum  Richardson' 
Co.  by  foreclosure  of  their  mortgage. 

It  is  contended,  that  by  receiving  payments  from  the  plaintiff  after  the  expira- 
tion of  the  time  limited  in  the  contract  of  sale,  the  defendant  extended  the  time 
of  payment,  and  so  could  not  lawfully  retake  the  property  without  previous  de- 
mand of  payment.  This  may  be  true ;  but  it  does  not  appear  that  the  plaintiff's 
possession  was  disturbed,  or  attempted  to  be,  by  the  defendant.  The  property 
was  taken  and  sold  by  the  Bamum  Richardson  Co.  by  virtue  of  their  right,  ac- 
quired previous  to  the  sale  to  plaintiff,  under  the  assignment  to  them  of  an  inter- 
est in  the  mortgage  by  the  de^ndant.  Nothing  appears  by  which  any  extension 
of  the  time  of  payment  or  other  waiver  of  the  terms  of  the  sale  to  plaintiff,  by  the 
defendant,  could  affect  their  rights ;  nor  is  it  shown  that  they  knew  of  any  such. 

As  the  plaintiff,  by  fulfilling  the  terms  of  his  contract,  would  have  acquired  a 
good  title,  not  subject  to  be  defeated  or  disturbed  in  the  manner  of  which  he 
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complains,  be  cannot  maintain  this  action ;  and  the  judgment  of  the  comity  court 
must  be  reversed  and  judgment  rendered  for  the  defendant  to  recover  bis  costs* 


HoYT  V,  Wilkinson. 

February,  1886. 

IiirANT — Atoxdavob  07  Contract. 

The  def endantj  while  an  infaDt,  executed  the  note  in  suit  for  a  horse ;  and  b^ore  he  at- 
iained  hU  mmortty  rescinded  the  contract,  tendered  the  horse  to  the  payee, — which  wa8> 
refused, — ana  demanded  the  note.  Held,  in  an  action  on  the  note,  that  the  defendant 
could  avoid  his  contract  whU^  under  age ;  and  that  the  avoidance  and  tender  annulled 
it  .on  both  sides  ah  iniUo. 

Assumpsit  on  a  note.  Heard  on  demurrer  to  the  defendant's  rejoinder,  June 
term,  1884,  Vbazby,  J.,  presiding.  Demurrer  overruled,  and  judgment  for  tbe 
defendant.     Pleas,  general  issue,  statute  of  limitations,  and  infancy. 

Replication,  in  part: 

**And  the  said  plaintiff  further  saith,  that  tbe  said  defendant  did  not,  withia 
a  reasonable  time  €{fter  he  became  twenty -one  years  of  age  a^  aforesaid,  nor  at 
any  time  since  he  so  became  twenty-one  years  of  a^e,  and  before  the  commence- 
ment of  this  suit,  disaffirm  the  several  promises  ana  undertakings  in  said  declara- 
tion mentioned,  or  either  of  them,"  and  that  the  defendant  was  out  of  the  State, 
etc. 

Rejoinder,  in  part: 

**  Yet  for  rejoinder  in  this  behalf  the  said  defendant  says  that  said  promissory 
note  in  the  first  count  of  the  said  declaration  mentioned  was  made  and  deliverea 
by  said  defendant  to  one  John  B.  Covey,  the  original  payee  of  said  nbte,  in  re- 
spect of  a  contract  of  purchase  of  a  certain  horse  by  said  defendant  of  said  John 
B.  Covey,  and  in  payment  of  said  horse,  on  the  15th  day  of  December,  A.  D. 
1858,  at  Sandgate,  aforesaid;  and  afterward,  and  before  the  said  promissory 
note  became  due,  and  while  the  said  John  B.  Covey  held  and  owned  said  prom- 
issory note,  and  before  the  said  defendant  had  attained  the  age  of  twenty -one 
years,  to-wit :  on  the  1st  day  of  February,  1854,  at  Sandgate  aforesaid,  the  said 
defendant  did  rescind  and  disaffirm  said  contract  of  purchase  of  said  horse,  and 
then  and  there  did  tender  and  offer  to  said  John  B.  Covey  the  said  horse  so  pur- 
chased of  him  as  aforesaid,  and  then  and  there  requested  and  demanded  of  said 
John  B.  Covey  that  he  surrender  and  give  up  to  said  defendant  the  said  promis- 
sory note.  And  that  said  John  B.  Covey  then  and  there  did  refuse  to  receive  ' 
said  horse  so  offered  and  tendered  as  aforesaid,  and  did  refuse  to  surrender  and 
give  up  to  said  defendant  the  said  promissory  note  so  demanded  as  aforesaid.*^ 

It  did  not  appear,  except  by  inference  from  the  above  pleadings,  what  became 
of  the  horse. 

Burton  dt  Munson  and  J.  K.  Batehdder^  for  plaintiff.  H,  K,  Fowler^  for  de- 
fendant. 

RowELL,  J.  An  infant  may  avoid  his  contracts  relating  to  personal  property 
'while  under  age  and  immediately.  1  Am.  Lead.  Cas.  258 ;  Price  v.  Furman^  27 
Vt.  268;  WiUu  v.  Twamhly,  13  Mass.  204;  Stafford  y.  Boof,  9  Cow.  626;  Bool  v. 
Jfwj,  17  Wend.  119.  132.  The  dictum  to  the  contrary  in  Farr  v.  Sumner,  12  Vt. 
81,  is  not  sound,  although  not  without  some  support  in  the  authorities. 

But  what  was  the  effect  of  the  avoidance  and  tender  here  rejoined  ?  It  was,  as 
between  the  parties,  nothing  else  appearing,  in  the  language  of  Chief  Justice 
Shaw  in  Boyden  v.  Boyden,  9  Mete.  519,  to  *^  annul  the  contract  on  both  sides  a& 
iniiiOf^^  and  to  divest  the  plaintiff  of  title  to  the  note,  and  reinvest  him  with  title 
to  the  horse.  Willis  v.  Twambly ;  Badger  v.  Pinney^  15  Mass.  859;  1  Am. 
Lead.  Cas.  258,  259.  WiUis  v.  Ttoambly  is  exactly  in  point.  There  the  plaintiff, 
a  minor,  had  a  non-negotiable  note  payable  to  himself,  which  he  exchanged 
with  Cook  for  a  worthless  watch.  The  next  day,  under  the  direction  of  hia 
father,  he  disaffirmed  the  contract  by  tendering  back  the  watch  to  Cook  and  de- 
manding the  note,  which  Cook  refused  to  deliver,  and  also  to  take  the  watch^ 
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Subsequently  the  maker  of  the  note,  on  being  informed  of  the  transaction  and 
receiving  a  discharge  from  plaintifTs  father,  gave  a  new  note  in  lieu  of  the  old 
one,  after  which  Cook  passed  the  old  note  to  B.,  assuring  him  it  would  be  paid, 
and  B.  brought  suit  thereon  against  the  maker  in  the  plaintiff's  name ;  and  it  was 
held  that  the  note  ceased  to  be  the  property  of  Cook  from  the  time  the  plaintiff 
disaffirmed  the  contract,  and  that  the  settlement  made  by  the  defendant  wiien  he 
gave  the  new  note  discharged  him  from  liability  on  the  old  note.  The  case  does 
not  disclose  what  was  done  with  the  watch  after  it  was  tendered  back,  and  no 
point  was  made  of  that  by  either  court  or  counsel. 

Price  V.  Furman  is  also  much  in  point.  There  the  minor  tendered  back  the 
horse  and  demanded  the  property  he  had  given  in  exchange  for  it,  and  on 
defendant's  refusal  to  receive  the  horse  or  to  re-deliver  the  property,  the  minor 
turned  the  horse  loose  into  the  highway  and  left  it;  but  the  court  laid  no  stress 
on  that  fact,  but  said  that  when  the  contract  was  rescinded  it  could  not  be  enforced, 
and  that,  on  general  principles,  the  minor  could  recover,  as  there  had  been  an 
offer  to  return  the  horse,  which  was  in  his  possession  and  under  his  control. 

This  is  very  analogous  to  the  tender  of  specific  articles  in  payment  of  a  note  or 
other  contract,  where  a  tender  of  the  articles  according  to  tne  contract  vests  the 
property  in  the  p];pmisee  and  discharges  the  debt ;  and  the  promisor  is  not  bound 
to  keep  the  property,  nor  to  plead  uncore  prist,     Barney  v.    Bliss,  1  D.  Chip.  899. 

Plaintiff  contends  that  it  is  fairly  inferable  from  the  rejoinder  that  the  defend- 
ant continued  to  keep  the  horse  for  such  a  length  of  time  and  in  such  a  manner  as 
to  amount  to  a  waiver  of  his  avoidance,  and  affirmance  of  the  contract.  But  no 
such  inference  can  fairly  be  drawn  from  the  pleading.  If  plaintiff  thought  that 
point  a  good  one,  and  desired  to  raise  it,  he  should  have  sur-rejoined. 

We  find  no  error  in^the  judgment  below;  but  at  plaintiff^s  request,  the  same  is 
reversed  proformay  and  the  cause  remanded,  with  leave  to  plaintiff  to  re-plead  on 
the  usual  teims. 


BaRBBB  V,  RiCHABDSON. 
February,  1886. 

Salb— yKin>BB  WITH  NoTiCB  Bumro  or  Bona  Fidb  Furchasbr. 

A  purohtser  with  notice  may  protect  himself  by  sb owing  that  he  derived  title  from  a 
bona  fide  purchaser,  or  one  without  notice. 

Tbnakts  in  Common  —  Onb  cannot  Maintain  Bbplbtin  against  Othbr. 

Plaintiff  and  B.  wer^  tenants  in  common  of  a  horse  kept  by  B.  on  plaintiff's  farm. 
Plaintiff  sold  bis  half  to  B.,  and  took  a  lien  on  the  horse  as  security,  which  lien  was  season- 
ably recorded.  B.  subsequently  sold  the  horse  to  H.,  who  purchased  without  notice;  and 
H.  sold  to  the  defendant^  who  purchased  with  notice  of  plaintiff's  lien.  Htld^  that  any 
notice,  which  the  defendant  had,  did  not  affect  his  rights,  as  he  derived  his  title  from  a 
(ona./Sitf  purchaser;  and  that  plaintiff  could  not  maintain  replevin,  as  he  and  the  defend- 
ant were  tenants  in  common. 

Replevin  for  a  horse.  Plea,  general  issue.  Trial  by  jury,  June  term,  1884, 
Vbazbt,  J.,  presiding.  Judgment  ordered  for  the  defendant.  The  exceptions 
stated  that  the  horse  was  kept  and  used  by  Nichols  in  his  work  and  for  driving 
purposes,  and  kept  by  him  in  the  bams  and  upon  the  farm  of  the  plaintiff.     The 

Elamtiff,  whose  testimony  was  not  controverted,  testified  that  the  defendant  told 
im,  on  the  day  he  got  the  horse,  that  he  had  heard  that  he,  plaintiff,  had  a  lien 
on  the  horse. 

J.  K.  Batehddery  for  plaintiff.   Burton  <&  Munson  and  J,  C.  Baker^  for  defendant. 

Taft,  J.  Barber,  the  plaintiff,  and  one  Nichols  owned  a  horse  as  tenants  in 
common.  Barber  sold  his  interest  to  Nichols  by  conditional  sale,  reserving  the 
title,-  which  was  evidenced  by  writing,  and  seasonably  recorded.  It  is  now  in 
force,  the  debt  unpaid,  bo  that  Barber  is  still  the  owner  of  an  undivided  half  of  the 
horse.  The  lien  reserved  covered  in  terms  the  whole  horse.  It  was  in  effect  as  to 
the  half  originally  owned  by  Nichols  a  bill  of  sale  of  such  half  as  security.  Nichols 
retained  the  horse  in  his  possession,  and  afterward  sold  jt  to  Reuben  Hurd,  and 
Hurd  sold  it  to  the  defendant,  from  whom  it  was  taken  on  the  writ  of  replevin  in 
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this  case.     The  horse  having  been  left  by  the  plaintiff  in  Nichols'  possession, 
sold  by  the  latter  to  Keuben  Hurd ;  and  the  half  originally  owned  by  Nichols 
could  be  held  by  Hard  in  case  he  was  a  Ix/na  fide  purchaser. 

Hurd  having  bought  tlio  horse  of  Nichols,  obtained  a  good  title  to  Nichols'  un- 
divided half,  unless  he  had  notice  of  the  prior  bill  of  sale  to  the  plaintiff;  and  to 
defeat  that  title  i^  was  incumbent  upon  the  plaintiff  to  show  that  Hurd  had  such 
notice ;  and  if  there  was  any  evidence  in  the  case  tending  to  show  that  Hurd  did 
have  such  notice,  the  plaintiff  had  the  right  to  have  the  question  submitted  to  the 
jury.  From  an  examination  of  the  evidence  we  are  satisfied  that  there  was  no 
testimony  tending  to  show  notice.  Only  two  questions  of  the  plaintiff's  examina- 
tion relate  to  the  8ubject,^viz. : 

*'Q.  34.  Do  you  know'  whether  Mr.  Hurd  knew  that  you  had  a  claim  on  the 
horse? 

•*  A.  I  don't,  any  more  than  what  he  told  me. 

''  Q.  35.  What  did  he  tell  you? 

''A.  He  said  he  didn't  know  that  there  was  a  claim  on  the  horse." 

Hurd,  therefore,  could  stand  upon  his  rights  acquired  by  his  purchase  from 
Nichols ;  and  the  defendant  having  purchased  from  Hurd  was  not  affected  by  any 
notice  he  himself  may  have  had.  A  purchaser  with  notice  may  protect  himself  by 
showing  that  he  derived  title  from  a  bona  fide  purchaser,  or  one  without  notice. 

The  parties,  therefore,  are  tenants  in  common  of  the  horse,  and  as  the  plaintiff 
cannot  maintain  replevin  against  his  co-tenant,  the  judgment  is  affirmed. 


Bellows  t.  Sowlbs. 

February,  1885. 

Will  — "Leoact  —  Com pslliko  Patmint  —  Joindbr  of  Parties. 

When  the  probate  court  baa  decreed  the  payment  of  a  legacy,  a  court  of  equity  has 
jurisdiction  to  compel  the  executor  to  pay  it. 

And  when  a  legatee  brings  a  bill  to  enforce  the  payment  of  a  legacy,  it  appearing  that 
no  other  legatee  or  creditor  is  interested,  they  need  not  be  joined  as  parties. 

Bill  in  chancery.  Heard  on  demurrer  to  the  bill,  September  term,  1884,  Royce» 
Chancellor.     Demurrer  overruled. 

The  bill  alleged,  that  one  Hiram  Bellows  bequeathed  to  the  **  surviving  children 
of  James  F.  Sallows  $2,000  each,"  etc.;  that  the  orator  **is  a  son  of  the  said 
James  F.  Bellows  named  in  the  will  of  the  said  testator,  and  one  of  the  legatees 
named  in  said  will  ^' ;  that  the  probate  court  had  decreed  that  the  defendant 
should  pay  to  each  of  the  legatees  named  in  the  will  the  sum  bequeathed  to  him. 
The  bill  prayed  that  an  account  might  be  taken,  and  that  the  defendant  be  decreed 
to  pay  what  was  due  on  the  legacy. 

E.  A.  Bowles,  for  defendant.     Wihon  <fe  Hally  for  orator. 

Taft,  J.  The  only  substantial  objection  urged  by  the  defendant  to  a  decree 
is,  that  chancery  has  no  jurisdiction.  It  is  true,  as  he  insists,  that  the  jurisdic- 
tion of  the  settlement  of  estates  is  vested  in  the  probate  court,  but  it  is  equally 
true  tiiat  "  in  the  case  of  unpaid  legacies  the  court  of  chancery  has  always  exer- 
cised a  kind  of  general  concurrent  jurisdiction,  as  in  matters  of  account.^'  Adams 
V.  Adams,  22  Vt.  50.  This  interference  is  in  aid  of  the  powers  of  the  probate 
court.  When  the  latter  court  ordered  the  payment  of  the  legacies  named  in  the 
will  of  Hiram  Bellows,  it  is  probable  that  it  had  exhausted  all  its  power  to  enforce 
their  payment ;  its  functions  were  inadequate  to  that  purpose ;  it  could  not  give 
full  redress;  hence  a  court  of  equity  retains  its  ancillary  jurisdiction  in  the 
matter. 

We  think  it  is  sufficiently  alleged  in  the  bill  that  the  orator  is  one  of  the  lega- 
tees under  the  will ;  and  as  no  other  legatee  or  creditor  is  interested  in  the  legacy 
to  the  orator,  there  is  no  necessity  of  making  any  of  them  parties. 

The  decree  of  the  court  of  chancery  is  affirmed  and  cause  remanded  with 
leave  to  the  chancellor  to  permit  the  defendant  to  answer. 
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Crockek  v.  Chase. 
February,  1886. 

Will  —  Testam bntabt  CAPACitT  —  Dbclaratioxs  of  Tbstatob. 

The  declarations  of  a  testatrix,  made  subseqnentiy  to  the  execution  of  the  will,  and  at  a 
time  when  she  was  of  a  sound  mind,  are  not  admissible  for  the  purpose  of  showing  her 
mental  condition  when  the  will  was  executed. 
Samb  —  Undue  Influencr  —  Declarations  op  Lboatee. 

The  issues  were,  whether  the  testatrix  was  of  unsound  mind,  and  whether  undue  influ- 
ence had  been  exerted  to  procure  the  will.  The  declarations  of  a  legatee,  tending  to  show 
that  she  exercised  undue  influence  upon  the  testatrix,  are  admissible. 

But  such  legatee,  being  a  married  woman  and  wife  of  one  of  the  parties  to  the  suit,  is 
not  a  competent  witness. 

Evidence  tending  to  show  the  pecuniary  condition  of  the  relatires  of  the  testatrix,  and 
their  relation  to  her,  is  admissible. 

Appeal  from  the  decree  of  the  probate  court,  admitting  to  probate  the  alleged 
last  will  and  testament  of  Margaret  C.  Chase,  deceased.  Pleas,  that  the  will  was 
not  duly  executed,  in  that  the  testatrix  was  of  unsound  mind ;  and  that  it  was 
executed  through  the  undue  influence  of  George  Crocker  and  his  wiJe,  Jane 
Crocker.  Trial  by  jury,  May  term,  1888,  Tapt,  J.,  presiding.  Judgment  for 
the  defendant. 

The  will  in  question  was  executed  April  22,  1879.  Evidence  was  given  upon 
all  the  material  issues.  Judge  Porter  was  offered  as  a  witness  by  the  contestants, 
and  allowed  to  testify  to  declarations  of  the  testatrix  made  in  February,  1882. 
Mrs.  Badger  was  allowed  to  testify  that  in  May,  1883,  the  testatrix  declared  to  her 
that  her  will  was  wrong  and  not  according  to  her  husband's  request;  that  it  all 
went  to  Mrs.  Crocker;  and  that  she  signed  it  because  she  was  sick.  Tliis  evidence, 
the  proponent  objecting,  was  admitted  **  for  the  sole  purpose  of  showing  the  state 
and  weakness  of  her  [testatrix's]  mind  at  the  time  the  instrument  was  executed." 

Judge  Porter  testified:  **Well,  Mrs.  Chase  wanted  to  know  my  opinion, 
whether  an  instrument,  executed  in  the  way  and  manner  that  was,  would  be  pro- 
bated, admitted.  As  I  held  the  office  of  judge  of  probate  she  asked  me.  She 
then  stated  the  way  and  manner  it  was  brought  about;  that  she  was  very  weak 
and  knew  but  little  what  was  going  on ;  and  did  not  know  that  Mr.  Benison  was 
sent  for  until  he  came  there ;  knew  nothing  of  his  coming  there  to  execute  any 
paper  until  he  came.  And  during  the  conversation  she  would  sometimes  say  it 
was  the  Crockers'  will,  and  sometimes  Mr.  Crocker's  —  changed  it  in  that  way ; 
that  it  was  not  her  will,  that  it  was  the  Crockers'  will,  or  Mr.  Crocker's  will.  And 
I  inquired  of  her  for  the  purpose  of  eliciting  the  facts,  as  near  as  I  could,  whether 
she  did  not  know  what  was  written  in  the  instrument  She  said  she  did  under- 
stand that  it  was  giving  all  her  property  to  Mrs.  Crocker.  I  asked  her  then  why 
she  signed  it.  Her  reply  was. this:  *Mr.  Porter,  I  was  so  sick  I  didn't  care  any 
thing  about  my  property.*  I  think  those  are  the  exact  words.  She  remarked  like 
this  upon  my  suggestion  to  her  and  asking  her  why  she  had  not  had  another  will 
drawn,  if  she  did  not  want  tlie  property  to  go  that  way  —  she  replied  to  me  that 
she  did  not  suppose  that  instrument  was  good  for  any  thing;  and  that  she  had 
been  told  that  it  was  not;  that  people  had  told  her  it  was  not;  that  she  did  not 
suppose  it  was  good,  and  people  told  her  it  was  not  good ;  gave  that  as  a  reason 
for  not  changing  it ;  and  said  during  the  conversation  that  it  was  all  wrong,  that 
it  was  not  right ;  that  she  had  some  considerable  property  —  I  believe  she  stated 
somewhat  the  amount  of  it  —  and  it  was  not  right  to  give  all  to  Mrs.  Crocker ; 

.  .  .  that  the  matter  was  talked  up  between  her  and  her  husband  during  his 
last  sickness  that  the  property  should  go  equally  to  their  nieces  and  nephews 
together,"  etc. 

The  testimony  of  Lucy  D.  Head  was  as  to  declarations  of  4he  testatrix  made 
subsequently  to  the  execution  of  the  will.  She  testified  that  Mrs.  Chase  told  her 
that  she  was  sick  when  the  will  was  made;  *'  that  they  thought  she  was  going  to 
die;"  that  **  they  got  up  a  writing; "  that  **  most  that  she  knew  about  it  was  when 
they  brought  it  to  her  bedside  and  raised  her  up  to  sign  it, "  etc. 

The  testimony  of  the  proponent  tended  to  show  that  the  testatrix  was  of  sound 
mind  and  understood  the  contents  and  nature  of  the  instrument  she  was  signing 
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when  the  alleged  will  was  executed ;  and  no  question  was  raised  but  that  she  was 
of  sound  mind  when  she  had  the  conversations  testified  to  by  Judge  Porter,  Mrs. 
Head  and  Mrs.  Badger. 

It  was  claimed  by  the  contestant,  and  the  evidence  tended  to  show,  that  the 
testatrix  had  a  sister  Harriet  who  died  in  April,  1858,  leaving  property  which 
was  taken  by  the  testatrix.  Harriet's  heii-s  were  the  testatrix  and  the  children  of 
a  deceased  sister,  the  mother  of  the  contestant  and  his  four  sisters ;  and  the  con- 
testant claimed  that  the  property  left  by  said  Harriet  remained  in  the  hands  of  the 
testatrix  by  the  consent  of  himself  and  sisters,  and  offered  evidence  of  such  facts 
for  the  purpose  of  showing  the  relations  existing  between  the  contestants  and 
their  aunt  Chase.  This  evidence  was  admitted  against  the  objection  of  the  pro- 
ponent. The  testimony  tended  to  show  that  the  testatrix  recognized  the  claim  of 
the  Brockway  children  —  the  contestant  and  his  sisters  —  to  a  share  of  their  aunt 
Harhet's  estate. 

J.  K.  Cogswell,  in  favor  of  contestant,  was  allowed  to  testify  to  declarations  of 
Mrs.  Crocker,  made  in  the  winter  of  1878-9;  as  that,  **I  am  after  the  money  now," 
speaking  of  Mrs.  Chase.  Evidence  was  admitted  to  prove  that  Mrs.  Crocker  pro- 
posed to  the  contestant,  that  she  should  go  for  the  property  of  the  testatrix  and 
get  it,  and  that  he  should  get  that  of  their  father ;  also  how  much  the  Crockers 
were  worth ;  also  the  responsibility  of  the  father  of  the  contestants,  his  ability  to 
aid  them,  etc.  Mrs.  Crocker — the  wife  of  said  George  Crocker — was  offered  by 
the  proponent  as  a  witness,  but  excluded. 

Denimn  db  Son  and  iV.  Z.  Boyden^  for  plaintiff.  J.  /.  Wilson  and  William  E. 
Johnson,  for  defendant. 

PowBRS,  J.  The  inquiry  presented  for  consideration  is,  whether  the*  declara- 
tions of  the  testatrix,  made  subsequent  to  the  execution  of  her  will,  and  at  a  time 
when  she  was  confessedly  of  sound  mind,  and  tending  to  impeach  her  will,  are 
admissible.  The  will  in  question  was  executed  April  22,  1879,  and  the  declara- 
tions offered  in  evidence  were  made  in  February  and  May,  1682.  These  declara- 
tions were  admitted  "for  the  sole  purpose  of  showing  the  state  and  weakness  of 
her  (the  testatrix's)  mind  at  the  time  the  instrument  was  executed."  It  is  settled 
on  authority  that  such  subsequent  declarations  cannot  be  received  to  establish 
any  fact  embodied  in  the  declarations.  Wills  in  writing  cannot  be  impeached 
by  parol  statement  any  more  than  other  written  instruments.  They  cannot  be 
revoked  except  in  the  manner  pointed  out  in  the  statute.  But  it  is  allowable  to 
show  that  they  were  not  duly  executed  in  fact,  by  reason  of  fraud,  imposition,  or 
undue  influence,  or  want  of  testamentary  capacity.  The  issue  of  undue  influence 
made  in  this  case  covers  not  only  the  overt  act  of  others,  brought  to  bear  upon 
the  testatrix,  but  also  her  mental  capacity  to  resist  the  influence  of  such  acts. 
However  unduly  interested  parties  may  have  exerted  upon  the  testatrix  such 
influence  as  they  had,  still  if  her  mind  had  sufficient  vigor  to  resist  such  influence, 
and  did  in  fact  resist  it,  and  the  will  was  the  expression  of  her  own  choice,  it  is 
not  impeachable.  Language  is  an  index  of  the  mind.  Mental  disturbance  is  as 
surely  detected  by  declarations  as  by  conduct.  Hence  the  declarations  of  persons 
charged  with  abnormal  mental  conditions  are  admissible  in  evidence  to  show  the 
existence  of  such  conditions. 

But  here,  as  in  other  cases,  there  must  be  some  logical  relation  existing  between 
the  fact  to  be  proved  and  the  evidence  offered  to  prove  it.  There  is  no  such 
logical  relation  between  a  declaration  made  to-day  and  a  mental  condition  exist- 
ing three  years  ago.  The  declaration  made  to-day  may  show  a  mental  condition 
to-day,  but  cannot  do  more.  Its  probative  effect  is  exhausted  when  it  elucidates 
the  contemporaneous  mental  condition  of  the  declarant.  If  the  declaration  shows 
mental  unsoundness  when  it  is  made,  such  mental  unsoundness  may  in  certain 
cases  be  a  datumy  whereby  an  earlier  like  unsoundness  of  mind  may  be  inferred. 
If  an  unsoundness  of  mind  be  once  shown  to  exist,  and  this  unsoundness  is  of  a 
fixed,  permanent  character,  it  is  presumed  to  continue  until  the  contrary  be  shown. 
8o,  too,  it  is  both  logical  and  lawful  to  reason  backward,  and  conclude  that  a  per- 
manent condition  of  mental  unsoundness,  which  customarily  is  the  product  of 
progressive  development,  must  have  required  some  antecedent  lapse  of  time  for 
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its  growth;  and,  therefore,  if  its  later  development  be  once  shown,  its  earlier 
existence  may  be  inferred.  The  strength  of  this  inferei;ice  is  manifestly  dependent 
upon  the  character  of  the  unsoundness  and  the  length  of  time  that  has  elapsed 
between  the  fact  that  is  known,  and  the  fact  to  be  proved,  which  is  unknown. 
Subsequent  declarations,  therefore,  are  admissible  in  behalf  of  the  contestants  in 
support  of  the  issue  of  incapacity  or  undue  influence,  provided  they  tend  to  show 
incapacity  at  the  time  when  they  are  made.  But  if  they  have  no  tendency  to  prove 
such  contemporaneous  incapacity,  they  are  not  admissible  against  the  will.  In 
answer  to  declarations  thus  found  admissible  in  behalf  of  the  contestants,  it  would 
doubtless  be  competent  for  the  proponents  to  introduce  counter  declarations  tend- 
ing to  show  an  opposite  condition  of  mind  at  or  about  the  same  time.  This,  we 
believe,  is  the  true  groynd  on  which  the  admissibility  of  this  class  of  evidence 
rests.  Many  cases  can  be  found  in  which  the  rule  has  been  more  liberally 
expressed  ]  but,  if  carefully  sifted,  it  is  believed  that  they  have  generally  been 
anchored  upon  this  ground. 

In  the  leading  case  of  Hobinson  v.  Hutchinson,  26  Vt.  38,  expressions  may  be 
found  in  the  earlier  part  of  the  opinion  apparently  less  restricted  than  the  propo- 
sitions here  advanced.  But  in  the  concluding  portion  of  the  opinion  the  whole 
matter  is  set  to  rights.  Says  Isham,  J.:  "Weakness  of  mind  arising  from 
advanced  age,  in  connection  with  <iauses  suggested  in  this  case,  is  progressive 
and  permanent  in  character.  It  exists  in  the  mind  itself;  and,  therefore^  it  is, 
that  weakness  of  mind  at  the  time  of  making  the  will  may  be  inferred  from  weak- 
ness subsequent,  as  much  so  as  imbecility  of  mind  under  similar  circumstances." 

It  is  evident  that  the  fact  of  subsequent  weakness  of  mind  in  that  case,  was  the 
premise  which  led  to  the  conclusion  of  weakness  of  mind  at  the  earlier  date  when 
the  will  was  made.  The  case  is  imperfectly  reported.  The  declarations  offered 
do  not  on  their  face  import  mental  unsoundness.  But  this  fact  doubtless  appeared 
in  the  case ;  otherwise  it  is  difficult  to  see  how  the  declarations  tended  to  show 
weakness  of  mind  at  any  time. 

The  general  doctrine  is  discussed  in  Red.  Wills,  pt.  I,  548  et  seq.;  Shailer  v. 
Bumstead,  99  Mass.  112;  Smithy.  Fenner^  1  Gall.  70.  The  declarations  testified 
to  by  Judge  Porter,  Mrs.  Badger,  and  Lucy  D.  Head,  were  therefore  inadmissible. 

We  think  the  declarations  of  Mrs.  Crocker,  tending  to  show  the  exercise  of 
undue  influence  by  her  upon  the  testatrix,  were  admissible.  She  was  interested 
to  have  this  will  sustained.  It  was.  attacked  on  the  ground  that  she  had  improp- 
erly secured  an  advantage  by  its  execution.  Her  sayings,  therefore,  indicating 
her  purpose  to  obtain  such  advantage,  are  evidence  supporting  the  issue  of  undue 
influence. 

But  Mrs.  Crocker,  being  the  wife  of  the  executor,  who  is  the  party  to  this  cause, 
cannot  be  admitted  as  a  witness,  notwithstanding  the  apparent  injustice  of  prov- 
ing her  sayings  against  her  by  living  witnesses. 

Husbands  and  wives  cannot  be  witnesses  ^or  or  against  each  other^  except  in 
the  instances  named  in  R.  L.,  g  1005 ;  and  this  case  cannot  be  brought  within 
section  1003.     Cram  v.  Cram,  83  Vt.  15. 

Evidence  tending  to  show  the  relation  of  a  testator  to  the  natural  objects  of  his 
bounty,  and  their  pecuniary  condition,  is  admissible  in  cases  of  this  kind.  The 
natural  claims  of  kinship  are  usually  recognized  by  testators  in  meting  out  their 
bounty.  If  such  claims  are  ignored,  it  is  a  circumstance  that  bears  upon  the  issue 
of  undue  influence  as  well  as  of  incapacity. 

Judgment  reversed  and  new  trial  gi^anted. 


Blood  t?.  SpAULDma. 

February,  1886. 

Fbkcb  —  ADJOiNnro  Lanb-ownibs — Landlobo  and  Tbnant — Rkpxibs.  ' 

It  is  the  dn^  of  a  farm  tenant  by  force  of  law  to  make  all  needed  onrrent  repairs  on  the 

fences ;  and  if  they  are  not  kept  in  lawful  condition,  it  is  his  fault,  and  not  the  landlord's ; 

and  an  action  cannot  be  maintained  against  the  landlord  by  an  adjoining  land  owner, 

whose  colt  escaped  through  an  insufficient  dlybion  fence,  and  strayed  on  to  the  railroad 
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track,  and  was  there  injured.    And  this  is  so  althoo^h  the  fence  was  in  the  same  condition 
at  the  time  of  the  accident  as  when  the  tenant  went  into  possession.'^ 

Adjoining  land-owners  maj  make  a  parol  agreement  aslo  a  division  fence  that  is  binding 
on  themselves  until  repudiated;  and  on  their  grantees,  if  recognized  and  acquiesced  in  bj 
them. 

Case  to  recover  for  injuries  to  the.  plaintiffs  colt.  Heard  on.a  referee's  report, 
December  term,  1884,  Taft,  J.,  presiding.  Judgment  for  the  plaintiff.  It 
appeared  from  the  report,  that  for  man^  years  the  plaintiff  and  defendant  had 
owned  adjoining  pastures,  between  which  was  a  division  fence ;  that  there  had 
been  no  written  agreement  relating  to  tlie  fence,  but  there  had  been,  eighteen 
years  before,  a  parol  agreement  of  a  division  between  the  plaintiff  and  one 
Wetberbee,  of  whom  the  defendant  purchased  his  pasture ;  that  the  plaintiff  told 
and  pointed  out  to  the  defendant  how  the  fence  had  been  divided,  and  that  they 
had  maintained  the  same  in  accordance  with  that  division  since.  It  further 
appeared,  that,  in  March,  1883,  the  defendant  let  his  farm  by  written  lease  to  two 
Fillio  brothers  for  one  year  for  $800,  and  at  the  end  of  that  year  they  took  it  at 
the  halves ;  that  it  was  understood  between  the  defendant  and  the  Fillios  that 
the  latter  were  to  keep  in  repair  the  same  fences  that  the  defendant  had ;  that 
whatever  repairs  were  made,  were  made  by  the  lessees,  but  **  that  nothing  was 
expressly  stated  in  the  written  lease  about  the  fences;"  that  on  the  11th  day  of 
May,  1883,  the  plaintiff's  colt  strayed  from  his  pasture  into  the  defendant's, 
through  that  portion  of  the  fence  which  the  defendant  had  formerly  repaired,  by 
reason  of.  the  insufficiency  of  the  same ;  and  from  this  pasture  it  went  into  the 
highway,  and  thence  on  the  railroad  track,  where  it  was  injured  by  a  train  of 
cars;  **  that  at  the  time  the  defendant  leased  to  the  Fillios,  the  fence  where  the 
colt  got  out  was  insufficient  and  out  of  repair;  and  continued  in  the  same  state 
until  after  said  May  11th,  no  repairs  being  made  there  until  after  the  accident." 
No  express  agreement  as  to  the  fence  was  shown  between  the  plaintiff  and  the 
defendant.  The  lease  was  not  produced  on  trial  before  the  referee;  and  one  of 
the  lessees  testified  as  to  the  understanding  in  regard  to  the  fences. 

William  E,  Johnnon^  for  defendant.     French  <fe  Southgate^  for  plaintiff. 

Powers,  J.  It  has  been  repeatedly  held  in  this  State  that  adjoining  land- 
owners may  by  parol  make  agreements  for  the  division  of  fences  that  will  be 
binding  upon  them  until  repudiated.  Scott  v.  Chover^  56  Vt.  499;  S.  C,  48 
Am.  Rep.  814;  Hitchcock  v.  Tower,  55  Vt.  60. .  The  division  agreed  upon  between 
the  plaintiff  and  Whetherbee,  eighteen  years  before  the  defendant  bought  of 
Wetherbee,  was  recognized  by  the  defendant  when  he  succeeded  Wetherbee;  and 
he  has  ever  since  maintained  his  part  of  the  fence  in  accordance  with  that  divisioiL. 
This  long  acquiescence  in  that  division  has  all  the  force  of  an  agreement  as 
between  the  plaintiff  and  the  defendant. 

When  the  aefendant  leased  his  farm  to  Fillio  it  was  understood  between  them, 
that  Fillio  was  to  maintain  and  keep  in  repair  the  same  fences  that  the  defendant 
had  hitherto  maintained.  Under  the  lease  Fillio  assumed  the  duty  as  to  plaintiff 
that  his  landlord  was  under  by  force  of  his  agreement  with  the  plaintiff  respect- 
ing the  division  of  this  fence. 

Without  any  contract  in  the  lease  from  the  defendant  to  Fillio  respecting  the 
maintenance  of  fences,  we  understand  that  the  law,  in  the  case  of  the  ordinary 
letting  of  a  farm  at  halves,  is  that  the  tenant  assumes  the  duty  of  making  all 
needed  current  repairs.  In  Powley  v.  Walker,  6  T.  R.  373,  it  was  held  that  the 
mere  relation  of  landlord  and  tenant  of  a  farm  was  a  sufficient  consideration  for 
the  tenant's  promise  to  manage  the  farm  in  a  husbandmanlike  manner. 

In  the  case  of  buildings,  a  tenant  by  the  year  is  bound  to  keep  them  wind  and 
water-tight  in  the  absence  of  any  agreement  to  repair.     Auworth  v.  Johnson,  5  C. 

*  But  that  a  landlord  is  liable  for  a  nuisance  which  was  on  the  premises  when  leased,  see 
Jngwersen  v.  Bankiny  N.  J.  Sup.  Ct.  Reporter,  April  8, 1885,  p.  441,  citing  Ld.  Raym.  718;  Todd 
V.  Flight,  9  C.  B.  N.  S.  877 ;  &andu  v.  J'Mer,  6  B.  A  S.  87 :  FUh  v.  Dodge,  4  Den.  811 ;  J2«  v. 
J^dJy,  1  Ad.  k  El.  822;  Howte  v.  Metealf,  27  Conn.  631 ;  Woodf.  L.  k  T.  639;  NiUon  v.  lAv^- 
pool  Brtwery  Co.,  2  C.  P.  Div.  811 ;  S.  C,  21  Moaies  Eng.  Rep.  808,  810,  noU  ;  SaUomtaU  v. 
Banker,  8  Gray,  195;  Swords  v.  Bdgar,  59  N.  Y.  28;  S.  C,  17  Am.  Rep.  295  — Edwin  F. 
Palm  IB,  Vermont  Rep. 
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&  P.  239;  Leach  v.  ThonuUj  7  id.  827.  A  farm  leased  by  the  year  cannot  be 
carried  on  under  the  rules  of  good  husbandry  unless  division  fences  are  kept  in 
repair  to  prevent  trespasses  upoi^  the  land. 

By  force  then  of  the  implied  duty  of  the  tenant  growing  out  of  his  occupancy 
of  the  land,  to  keep  the  fence  in  question  in  repair,  the  fault  complained  of  was 
his  and  not  the  d^endant's.  Cheetham  v.  Bampson,  4  T.  R.  318;  1  Ad.  Torts,  214; 
IfmiUan  v.  Moore,  56  Vt.  700;  Tyl.  Bound. ;  Tay.  L.  &  T.,  §§  183,  343.  344. 

Judgment  reversed,  and  judgment  on  report  for  the  defendant. 


Mbad  v.  Watson. 

February,  1885. 

Statdte  op  Frauds  —  pRosPBcnyK  Guaranty. 

The^aranty  of  a  future  liability  is  within  the  statute  of  frauds;  thus,  C,  a  son-in-law 
of  the  defendaot,  was  about  to  erect  a  house,  and  wished  to  purchase  doors,  windows,  etc., 
for  the  same.  For  this  purpose  the  two  went  to  the  plaintiffs*  place  of  business,  had  a 
conversation  with  them,  and  the  result  was,  the  articles  were  delivered  from  time  to  time 
to  C,  on  his  order,  and  charged  to  him.  The  referee  found  that  the  plaintiffs  understood 
**that  whatever  C.  ordered,  the  defendant  would  guarantee  the  payment  of,"  and  would 
not  have  sold  except  for  such  understanding.  But  later  on  in  the  report,  it  was  found 
that  the  "  plaintiffs  understood  that  they  were  to  collect  the  same  of  G.,  if  possible,  and 
that  the  defendant  was  only  liable  to  pay  the  same  in  case"  it  could  not  be  collected  of 
G.  Beldf  that  the  defendant's  contract  was  collateral  to  that  of  G..  and,  therefore,  within 
the  statute  of  frauds,  although  prospective. 

AsmmpsU.  Heard  on  a  referee's  report,  December  term,  1884,  Tapt,  J.,  pre- 
siding. Judgment  for  the  plaintilEs.  The  referee  found  that  the  plaintiffs  were 
dealers  in  doors,  windows,  and  materials  for  house  furnishing;  that  the  defendant, 
who  was  known  to  be  responsible,  introduced  Cameron  to  the  plaintiffs ;  that  the 
house  for  which  the  articles  were  purchased,  was  situated  on  the  defendant's 
land;  that  the  understanding  was,  that  when  the  house  was  completed,  it  was  to 
be  deeded  to  Cameron's  wife ;  that  Cameron  abandoned  the  house  before  it  was 
completed,  and  it  was  finished  by  the  defendant,  who  returned  the  title ;  that  the 
defendant's  contract  with  the  plaintiffs  was  by  parol.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

8.  M.  Pingree^  for  plaintiffs.     T,  0.  Smver,  for  defendant. 

Powers,  J.  The  referee  says  the  plaintiffs  understood  "  that  whatever  Cameron 
ordered  for  said  house  of  the  plaintiffs  the  defendant  would  guarantee  the  pay- 
ment of,"  and  the  plaintiffs  '*  would  not  have  sold  said  articles  to  Cameron  except 
for  this  understanding  that  the  payment  was  guaranteed  by  the  defendant." 
Later  on  he  says,  *'  those  articles  were  all  charged  to  Cameron  on  plaintiffs'  books; 
and  plaintiffs  understood  that  they  were  to  collect  the  same  of  said  Cameron,  if 
possible,  and  that  the  defendant  was  only  liable  to  pay  the  same  in  case  the  plain- 
tiffs were  unable  to  make  collections  of  Cameron.'' 

The  contract  of  the  defendant,  therefore,  was  collateral  to  the  contract  of 
Cameron. 

It  is  true  that  no  debt  existed  against  Cameron  when  the  defendant's  promise 
was  made.  But  the  defendant  only  promised  to  be  responsible  for  a  future 
debt.  His  promise  could  only  attach  to  the  principal  obligation  of  Cameron, 
when  that  obligation  came  into  force.  The  defendant  did  not  promise  to  pay 
primarily,  but  only  in  case  the  plaintiff  failed  to  collect  of  Cameron. 

U  the  future  primary  liability  of  a  principal  is  contemplated  as  the  basis  of  the 
promise  of  a  guarantor,  such  promise  is  within  the  statute  of  frauds,  precisely 
as  it  would  be  if  the  liability  existed  when  the  promise  was  made.  Brandt  Sur., 
§  61 ;  Browne  St.  Fr.,  §  162;  Matson  v.  WTiaram,  2  T.  R.  80. 

Judgment  reversed,  and  judgment  on  the  report  for  the  defendant. 
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BlLLIHGS  V.  KnBBN. 

February,  1886. 

Witness  — Rey.  Laws,  S  1002— Aqbxt  — Oybrsmb  of  Poor— Ivsajti  Person  — Rbt.  Laws, 

$r. 

An  overseer  of  the  poor,  in  contracting  with  one  for  the  support  or  labor  of  an  insane 
pauper,  is  not  a  partj  to  the  contract,  but  an  agent  of  the  town:  and,  after  the  death  of 
the  overseer,  in  an  action  bj  the  pauper  to  recover  pay  for  his  labor,  his  employer,  under 
the  statute,  is  a  witnesA  in  bis  own  behalf  to  prove  a  settlement  with  the  overseer.  Rev. 
Laws,  %i  1001-2. 

An  overseer  of  the  poor  havinz  power  to  make  a  valid  contract  as  to  a  pauper's  support 
or  labor,  has  power  to  make  a  valid  settlement  binding  on  the  pauper. 

The  overseer  made  a  parol  contract  with  the  defendant  as  to  the  support  and  labor  of  the 
pauper,  but  did  not  bind  him  out ;  therefore,  §  2881,  Rev.  Laws,  requiring  certain  con- 
tracts to  be  in  writing,  does  not  affect  the  case. 

General  awumpnt.  Plea,  general  issue.  Heard  by  the  court  on  the  report  of 
referees,  December  term,  18^,  Taft,  J.,  presiding.      Judgment  for  the  plaintifL 

WiUiam  E.  Johruon^  for  defendant.     Norman  Paul,  for  plaintiff. 

RofCE,  Ch.  J.  It  appears  that  the  plaintiff  was  thirteen  years  old  in  1857,  and 
was  then  and  ever  since  has  been  a  pauper  and  chargeable  to  the  town  of  Wood- 
stock ;  that  he  was  a  person  of  weak  and  feeble  intellect  and  wholly  incapable  of 
making  contracts,  or  attending  to  his  own  business.  Mr.  Wood  was  overseer  of 
the  poor  for  the  town  of  Woodstock  in  1857,  and  continued  to  hold  that  office 
down  to  the  time  of  his  death  in  1875.  In  1857  Mr.  Wood  as  such  overseer  made 
a  contract  with  defendant  to  care  for,  support,  and  clothe  .the  plaintiff,  for  one 
year ;  and  like  contracts  were  made  yearly  thereafter  duringthe  life-time  of  Mr. 
Wood,  except  for  the  years  1860,  '61,  and  '62.  When  Mr.  Wood  died  the  plain- 
tiff then  contracted  with  defendant  to  continue  in  his  service,  and  did  continue  in 
it  down  to  December  1,  1883.  Mr.  Wood  paid  the  defendant  for  the  years  '57, 
'58,  and  '59  $80  a  year  for  supporting  and  clothing  the  plaintiff.  From  1868  to 
1868  the  defendant  boarded  and  clothed  the  plaintiff  for  his  labor;  in  1869  he 
commenced  paying  at  the  rate  of  $80  a  year,  besides  his  board  and  clothes,  for 
his  lal)or;  and  he  agreed  to  pay  a  like  sum  yearly  duringthe  life-time  of  Mr. 
Wood. 

None  of  said  contracts  were  in  writing,  The  only  controversy  is  as  to  the  claim 
for  compensation,  made  on  account  of  the  services  rendered  by  the  plaintiff  in  the 
years  '72,  '73,  and  '74.  It  is  found  that  said  services  were  reasonably  worth  the 
sum  of  $107.90.  The  defendant  was  examined  as  a  witness,  and  the  referees  found 
upon  his  testimony  that  all  accounts  prior  to  December  1,  1874,  were  settled  and 
adjusted.  The  defendant's  testimony  was  taken  subject  to  the  objection  aud  ex- 
ception of  the  plaintiff. 

The  plaintiff  comes  within  the  definition  of  an  insane  person  —  §  7,  chap.  1,  R.  L. ; 
and  it  is  claimed  that  under  §  1002,  chap.  60,  the  defendant  could  not  be  admit- 
ted to  testify. 

There  can  be  no  doubt  but  what  the  cause  of  action  in  issue  and  on  trial  was 
the  subject  that  the  defendant  was  permitted  to  testify  concerning.  The  control- 
ling question  is, — was  Mr.  Wood,  when  the  contracts,  settlements,  and  adjust- 
ments that  the  defendant  testified  about  were  made,  a  party,  in  the  sense  in  which 
the  word  is  used  in  the  statute,  and  as  it  has  been  construed  by  the  courts? 

Mr.  Wood,  as  overseer  of  the  poor,  was  charged  witji  the  duty,  by  §  2815,  R.  L., 
of  caring  for  poor  and  indigent  persons,  as  long  as  they  remained  at  the  charge  of 
the  town,  and  of  seeing  that  they  were  suitably  relieved,  supported,  and  employed 
at  the  charge  of  the  town,  either  at  the  poor-house  provided  by  the  town,  or  in 
such  other  manner  as  the  town  directs,  or  otherwise  at  his  discretion.  The  right 
was  given  by  §  2830  to  bind  out  to  labor  any  such  person.  But  inasmuch  as  the 
overseer  made  no  attempt  to  bind  out  the  plaintiff,  there  is  no  occasion  to  discuss 
that  and  the  succeeding  section,  which  require  that  contracts  binding  out  to  labor 
shall  be  in  writing. 

The  question  as  to  the  competency  of  the  defendant  as  a  witness,  to  testify  to 
what  transpired  between  him  and  Mr.  Wood,  must  be  considered  in  view  of  the 
relations  that  Mr.  Wood  sustained  to  the  subject-matter  that  the  defendant  testi- 
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fied  about.  Under  the  discretion  that  was  vested  in  the  overseer  he  made  the  con- 
tracts with  the  defendant  under  which  the  plaintiff  entered  into  and  continued  in 
his  service.  They  were  strictly  in  the  line  of  his  duty ;  and  in  making  them  he 
acted  as  an  ofScer  of  the  town,  and  the  contracts  were  the  contracts  of  the  town. 
Any  advantage  that  might  accrue  from  them  was  for  the  benefit  of  the  town,  and 
any  liabili^  imposed,  would  have  to  be  borne  by  the  town.  So  that  Mr.  Wood 
was  not,  in  a  legal  sense,  a  party  to  the  contracts.  He  was  the  agent  of  the  town 
and  authorized  by  law  to  make  the  contracts  for  the  town.  In  Che/iei/  v.  Pierce, 
88  Yt.  515,  it  was  held  that  an  a^ent  through  whom  another  negotiates  a  contract 
is  no  party  to  the  contract;  and  in  Poqiiet  v.  North  Hero,  44  Vt.  91,  that  a  select- 
man, m  making  a  contract  that  he  was  authorized  to  make,  was  an  agent  of  the 
town  and  not  a  party  to  the  contract. 

Mr.  Wood  not  being  a  party,  it  was  competent  for  the  defendant  to  testify  as 
to  the  arrangements  he  made  with  him,  connected  with  the  support  and  labor  of 
the  plaintiff. 

It  is  now  claimed  that,  admitting  that  Mr.  Wood  had  the  right  to  make  the 
contracts,  the  plaintiff  is  not  bound  by  them,  or  the  settlement  which  he  made 
with  the  defendant. 

The  unrestricted  power  to  make  a  contract  includes  the  right  to  settle  and 
adjust  all  disputes  that  may  arise  concerning  it ;  and,  in  the  absence  of  fraud,  a 
settlement,  made  between  the  party  who  had  the  right  to  make  the  contract  and 
the  other  contracting  party,  is  conclusive.  The  settlement  found  to  have  been 
made  between  Wooa  and  the  defendant  was  of  that  character,  and  the  parties  are 
concluded  by  it. 

There  was  no  error  in  the  judgment,  and  it  is  affirmed. 


Hackett  «.  Amsden. 

February,  1836. 

EzscunoN  EzTBifTS  NOT  Rbturnablb — Parol  Evidbngb  —  OFriCBB  may  Aojourn  Salb  — 
FixTURBS  —  Dblimqubnt  Gollbctob. 

An  extent  is  not  returnable ;  and  when  an  officer  sells  the  property  of  a  delinquent  tax 
collector  on  an  extent,  no  return  is  required,  and  his  doings  under  it —  as  that  the  sale  was 
adjourned  to  another  place  than  the  one  whM'e  it  had  been  advertised  —  may  be  shown  by 
parol.  If  he  makes  a  return,  and  his  proof  is  variant  from  it,  it  affects  its  credibility  and 
not  its  admissibility. 

Boards  in  a  com  barn,  used  for  a  permanent  floor,  and  stone  postn,  deposited  upon  the 
farm  for  the  purpose  and  with  the  intention  of  building  necessary  fences,  could  not  law- 
fully be  sold  as  personalty  by  an  officer  on  the  extent. 

Trespass  ds  bonis  is  the  proper  form  of  action  to  recover  for  the  boards  and  posts,  as  the 
claim  was  not  for  breaking  and  entering  but  for  taking  and  carrymg  away. 

Trespass  de  "bonis.  Plea,  general  issue,  and  notice  of  justification  under  extents. 
Heard  by  the  court,  December  term,  1884,  Taft,  J.,  presiding.  Judgment  for 
the  plaintiff.  Both  parties  excepted,  the  court  holding  the  defendant  only  liable 
for  the  boards. 

The  defendant  made  a  return  on  his  warrants,  which  showed  that  the  sale  was 
advertised  to  be  at  the  dwelling-house  of  Jerome  Eastman.  The  court  allowed 
the  defendant,  against  the  plaintiff^s  objection,  on  the  ground  that  it  contradicted 
the  return,  to  prove  by  parol  that  the  sale  of  the  hay  was  adjourned  from  said 
Eastman^s  house  to  the  premises  of  one  Brown,  a  distance  of  half  a  mile  or  more ; 
and  that  the  sale  of  the  stone  posts  was  also  adjourned  from  the  house  of  one 
Bates  to  the  plaintiflTs  dwelling-house,  also  a  distance  of  half  a  mile. 

Gilbert  A,  Davis,  for  defendant.     French  <fc  Southgate,  for  plaintiff. 

RoYOB,  Oh.  J.  This  was  an  action  de  bonis  asportatis  for  taking  and  carrying 
away  the  property  described  in  the  declaration.  The  defendant  justified,  as  an 
officer,  under  two  extents  issued  by  a  justice  of  the  peace  against  the  plaintiff  as 
a  delinquent  collector  of  taxes  for  the  town  of  Hartland,  and  was  allowed  to 
show  by  his  own  evidence  and  the  testimony  of  other  witnesses  that  the  s^es  of 
the  property  levied  upon  were  adjourned  by  him  from  the  places  where  it  was 
advertised  to  be  sold  to  the  places  where  it  was  sold. 
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The  question  of  the  admissibility  of  that  evidence  depends  upon  whethez 
extents  of  that  kind  are  returnable.  If  returnable,  it  was  the  duty  of  the  officer 
to  make  a  full  return  of  his  doings  thereon,  and  the  return  so  made  would  be 
conclusive  as  between  the  officer  and  the  party  whose  property  he  had  levied  upon 
and  sold.  If  not  returnable,  the  officer  was  under  no  legal  obligation  to  make 
any  return  thereon,  and  if  made  it  would  not  be  evidence  of  the  facts  therein 
stated.     Hatha inty  v.  Goodrich^    5  Vt.  65. 

The  nature  and  definition  of  these  extents  were  fully  considered  in  In  re  Hack- 
eft,  .53  Vt.  354,  and  in  Hackett  v.  Ainsden,  56  id.  201 ;  and  what  was  there  said 
need  not  be  here  repeated.  The  right  to  issue  them  isereated  by  statute,  and  the 
manner  of  their  procurement  and  enforcement  prescribed  by  statute.  They  have 
no  analogy  to  proceedings  inter  partes,  in  which  all  that  may  be  done  in  the  set- 
tlement of  conflicting  rights  and  the  compelling  of  compensation  for  ascertained 
wrongs  is  required  to  be  made  a  matter  of  record.  The  object  to  be  accomplished 
by  them  is  the  collection  of  revenue,  and  when  it  becomes  necessary  to  coerce 
tax  payers  for  that  purpose,  it  is  done  by  the  use  of  warrants  under  which  the 
tax  payer's  property  may  be  levied  upon  and  sold.  In  such  cases  the  officer  exe- 
cuting the  warrant  is  not  required  to  make  a  return  of  his  doings  thereon,  and, 
if  made,  it  is  not  evidence  in  his  favor.  Hathaway  v.  Goodrich,  »upra;  Spear  v. 
TiUon,  24  Vt.  420. 

These  extents  are  directed  against  the  party  who  has  collected  the  taxes  from 
the  tax  payers  and  unlawfully  detains  them;  and  the  purpose  sought  to  be  accom- 
plished by  them  is  to  compel  the  restitution  of  the  money  to  the  town  treasury. 
The  officer,  in  executing  them,  is  directed  to  proceed  in  the  same  manner  as  pro- 
vided by  law  for  the  service  of  warrants  against  delinquent  tax  payers.  As  we 
have  seen,  an  officer  executing  such  warrants  is  not  required  to  make  a  return, 
but  in  lieu  of  a  return  and  to  protect  the  tax  payer  against  over-payment  and  ex- 
tortion, he  is  required,  when  requested  by  the  tax  payef ,  to  furnish  him  an  account 
of  such  taxes  and  costs. 

It  is  evident  to  us  that  the  intention  was  to  assimilate  the  proceedings  in  exe- 
cuting extents  to  those  that  are  prescribed  for  executing  tax  warrants.  We  see 
no  reason  why  a  different  rule  should  prevail,  nor  any  necessity  for  requiring  a 
return  in  one  case  more  than  in  the  other;  and  there  is  no  statute  requiring  one. 
If  the  officer  volunteers  to  make  one,  and  his  proof  is  variant  from  the  return,  it 
would  affect  the  credibility  of  his  proof.  No  return  being  required,  it  was 
allowable  to  show  by  parol  what  was  done  under  the  extents.     See  cases  9upra, 

The  objection  to  the  legality  of  the  sales  made  upon  the  extents  was,  that  they 
were  made  at  different  places  from  those  at  which  the  property  was  advertised  to 
be  sold ;  but  it  has  been  too  well  settled  that  an  officer  has  the  right  to  adjourn 
the  sale  of  property  from  the  place  where  it  is  advertised  to  be  soia  to  some  other 
place,  to  be  now  regarded  as  an  open  question.  Jeioett  v.  Guyer,  38  Vt.  216 ; 
Wood  v.  Doane,  20  id.  612;  Drake  v.  Mooney,  31  id.  617. 

The  sales  having  been  legal,  the  only  remaining  question  is,  as  to  the  right  of 
the  officer  to  levy  upon  and  sell  the  property.  It  is  not  claimed  but  that  the  hay 
was  attachable ;  so  no  recovery  can  be  had  for  that.  Tlie  right  to  recover  for  the 
floor  boards  depends  upon  the  question  whether  their  character  had  been  so 
changed  by  the  use  to  which  they  had  been  put,  and  for  which  they  were  perma- 
nently designed,  as  to  convert  them  into  fixtures.  The  chaotic  state  of  the  law- 
renders  it  impossible  to  formulate  any  general  rule  upon  the  subject;  each  case 
has  to  be  determined  upon  its  own  circumstances.  The  usual  rule  adopted  for  the 
ascertainment  of  what  are  fixtures,  is  to  inquire  if  they  are  so  attached  to,  or 
used  in  connection  with  the  realty,  that  they  would  pass  by  a  conveyance  of  it; 
and  in  determining  that  question  it  is  allowable  to  consider  their  adaptability  and 
necessity  for  the  beneficial  enjoyment  of  the  estate  conveyed.  The  boards  in 
(piestion  had  been  in  use  as  a  permanent  floor  in  the  plaintiff's  com  bam  since  1878. 
They  were  necessary  to  a  full  enjoyment  of  the  bam,  and  had  been  so  placed  and 
treated  that  they  had  become  an  adjunct  of  the  bam,  and  would  have  passed  by 
a  conveyance  of  the  land  on  which  the  bam  stood.  Hence  they  were  not  subject 
to  attachment  as  personal  property. 

The  decision  in  Eipley  v.  Paigey  12  Vt.  358,  approved  in  Noble  v.  8yU)€8ter^  42 
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id.  146,  must  control  this  so  far  as  the  stone  posts  are  concerned.  The  only  differ- 
ence that  we  observe  between  those  cases  and  this  is,  that  in  the  former  the  court 
were  treating  of  wooden  material,  and  here  it  is  stone,  but  equally  well  adapted 
to  the  purpose  of  building  fence.  Whatever  the  rule  may  be  elsewhere,  it  seems 
to  be  settled  in  this  State,  that  suitable  materials,  deposited  upon  a  farm  for  the 
purpose  and  with  the  intention  of  building  necessary  fences  with  them  thereon, 
pass  by  a  conveyance  of  the  land  as  a  part  of  the  realty;  and  being  a  part  of  the 
real  estate  —  or,  as  they  are  sometimes  called,  chattels  real, —  they  are  not  attach- 
able as  personal  property. 

It  is  objected,  that  the  value  of  the  boards  and  posts  cannot  be  recovered  in 
this  form  of  action ;  that  the  appropriate  action  would  be  trespass  quare  clmisum. 
If  the  plaintiff  bad  sought  a  recovery  for  breaking  and  entering,  and  had  thus 
made  tnat  the  gist  of  the  action,  there  would  have  been  force  in  the  objection. 
But  this  action  was  for  the  taking  and  carrying  away  of  the  boards  and  posts, 
and  is  like  the  case  of  CharuU&r  v.  Spear^  22  Yt.  388,  in  which  the  plaintiff  in  an 
action  of  trespass  de  bonis  cuporiaHB  was  allowed  against  an  objection  to  the  form 
of  action,  to  recover  the  value  of  pine  logs  that  had  been  unlawfully  cut  upon 
his  land.     The  judgment  should  have  included  the  value  of  the  posts. 

The  judgment  is  reversed,  and  judgment  for  the  plaintiff  for  $18.61  and  inter- 
est since  the  property  was  sold. 


COURT  OF  APPEALS  OF.  NEW  YORK. 


Cakda  t>.  Wick.* 
October  6,  1885. 

Hamaobs  —  Brbach  07  Contract  to  Aooipt  Goods. 

Plaintiffs  sold  defendaDt  a  quantity  of  brick  to  be  delivered  from  time  to  time.  Upon  a 
cargo  of  brick  being  tendered  defendant  refused  to  accept  the  aame,  and,  as  the  referee 
found,  without  any  excuse  for  such  refusaL 

Edi,  that  the  tender  and  refusal  constituted  a  breach  of  the  contract  by  defendant ; 
that  after  such  breach  it  was  not  necessary  for  the  plaintiffs  to  tender  the  whole  Quantity 
of  brick  called  for  by  the  contract  before  brining  this  action ;  that  the  right  of  action 
having  accrued  it  was  not  waived  as  matter  of  law  by  a  subsequent  offer  on  the  part  of 
the  plaintiffs  to  furnish  the  brick,  which  was  not  accepted  by  defendant  until  an  advance 
in  the  market  had  materially  chanced  the  situation. 

On  the  question  of  damages,  hady  that  the  price  which  the  plaintiffs  received  for  the 
brick  on  a  sale  to  other  parties  was  immaterial  in  view  of  the  facts  that  they  were  delivered 
on  contracts  made  prior  to  the  date  of  the  breach  of  the  contract  with  defendant,  and  that 
the  plaintiffs  had  the  ability  to  furnish  all  the  brick  required  for  all  their  contracts  includ- 
ing that  with  the  defendant.  ^ 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment  entered 
upon  the  report  of  a  referee  in  favor  of  the  plaintiffs.  The  action  was  brought  to 
recover  for  a  balance  due  on  goods  sold  and  delivered,  and  for  damages  resulting 
from  an  alleged  breach  of  Contract  on  the  part  of  the  defendant  in  refusing  to 
accept  a  quantity  of  brick  which  they  had  purchased  of  the  plaintiffs  at  an 
agreed  price.  The  answer  alleged  failure  on  the  part  of  plaintiffs  to  deliver 
within  the  time  agreed,  inferior  quality  of  the  brick,  and  attempted  to  excuse 
non-acceptance  of  the  cargo  of  brick  tendered  on  the  ground  that  there  was  no 
available  space  at  the  time  to  pile  them. 

John  L.  Lindsapy  for  appellant.     J.  Woolsey  Shefpherdy  for  respondents. 

Andrews,  J.  The  referee  foundupon  sufficient  evidence  to  justify  the  finding, 
that  the  reasons  assigned  by  the  defendant  on  the  21st  of  September,  1881, 
for  refusing  to  receive  the  balance  of  the  brick  of  the  cargo  of  the  schooner  Ellen, 
were  groundless.     He  further  found  that  the  brick  were  of  the  quality  specified 

*49  Super.  Gt.,  497,  affirmed. 
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in  the  contract,  and  that  there  was  a  sufficient  available  ^ace  for  piling  them. 
Upon  the  defendant's  refusal  to  permit  the  plaintiffs^  cartmen  to  continue  the 
delivery,  the  plaintiffs  offered  to  deliver  the  balance  of  the  cargo,  and  stated  to 
the  defendant  that  if  brick  advanced  in  price,  they  could  not  be  held  responsi- 
ble for  the  delivery  on  the  contract.  The  defendant  persisted  in  his  refusal  to 
receive  any  more  brick  from  the  cargo  of  the  Ellen,  assigning  the  reasons  before 
stated,  viz. :  Defective  quality  and  want  of  space.  The  plaintiffs  had  a  right  to 
make  delivery  on  the  contract  on  the  21st  of  SeptemW.  The  written  memo- 
randum  is  silent  as  to  the  time  of  delivery^  but  the  evidence  shows  that  prompt 
delivery  and  acceptance  was  contemplated,  and  that  this  was  one  of  the  con- 
ditions upon  which  the  plaintiffs  entered  into  the  contract.  The  tender  and 
refusal  constituted,  we  think,  a  breach  of  the  contract  by  the  defendant.  It 
was  not  necessary  that  the  plaintiff  should  tender  the  whole  four  hundred 
thousand  brick  in  order  to  put  the  defendant  in  default.  It  was  not  contemplated 
that  the  entire  number  should  be  delivered  in  one  mass,  but  it  is  evident  from  the 
situation  of  the  parties  and  the  surroundings,  they  were  to  be  delivered  from  time  to 
time,  at  the  convenience  of  the  plaintiff,  and  without  delaying  the  defendant  in 
prosecuting  the  work  in  which  they  were  to  be  used.  When  the  defendant  re- 
fused without  adequate  reason  to  accept  the  cargo  of  the  Ellen,  the  plaintiffs  were 
at  liberty  to  treat  the  contract  as  broken,  and  were  not  bound  to  make  an  actual 
tender  of  the  remainder  of  the  brick  before  bringing  the  action.  This  would 
have  been  a  useless  ceremony.  The  warning  given  by  the  plaintiffs  to  the  defend- 
ant, that  his  refusal  would  absolve  them  from  any  obligation  on  the  contract,  was 
not  as  is  claimed  equivalent  to  an  assertion  of  a  right  on  their  part  to  regard  the 
contract  as  still  subisisting  and  executory,  or  as  a  reservation  of  a  right  to  deliver 
the  brick  if  they  should  so  elect.  The  letter  of  October  4,  1881,  shows  that  on 
several  occasions  after  the  21  st  of  September,  the  plaintiffs  were  willing  to  go  on 
with  the  contract,  but  the  defendant  was  not  ready  and  only  become  ready  when 
brick  had  greatly  advanced  in  price. 

The  right  of  action  having  accrued  from  the  transaction  of  September  21,  it  was 
not  waived  as  matter  of  law  by  a  subsequent  offer  on  the  part  of  the  plaintiff  to 
furnish  the  brick,  which  was  not  accepted  by  the  defendant  until  the  advance  in 
the  market  had  materially  changed  the  situation.  The  price  which  the  plaintiffs 
received  for  the  brick  on  sale  to  other  parties  was  immaterial  in  view  of  the  facts 
that  they  were  delivered  on  contracts  made  prior  to  September  21,  and  that  the 
plaintiffs  had  the  ability  to  furnish  all  the  brick  required  for  all  their  contracts, 
including  that  with  the  defendant. 

The  judgment  should  be  affiimed. 

All  concur. 


Tbbo  v.  Robinson.* 
October  6,  1886. 

Statuti  or  LiMiTATiOMS  —  Pbomisb  to  Pat  "Whbn  Ablb '' —  Bubdbk  or  Paoor. 

A  cause  of  action  founded  upon  a  written  promise  to  pay  a  debt  **  when  able  "  aoeraes 
as  soon  as  the  defendant  has  tne  pecuniary  ability  to  pay ;  but  proof  that  the  defendant  at 
a  particular  time  subseoueot  to  making  the  promise,  had  property  equal  to  and  sreater 
than  the  amount  of  the  aebt,  would  not  conclusively  show  that  he  was  able  to  pay  the  debt 
within  the  meaning  of  the  promise,  and  thus  give  a  right  of  action  on  the  promise.  Such 
a  promise  should  be  reasonably  interpreted,  and  when  a  question  is  raised  as  to  the  prom- 
isor's ability  to  pay  it  should  be  left  to  the  Jury  as  a  question  of  faotf 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment  of  nonsuit. 
The  defendant  being  indebted  to  the  plaintiff  in  the  sum  of  $1,000  wrote  him  a 
letter  on  the  19th  day  of  October,  1872,  in  which  he  inserted  a  promise  to  pay 
him  when  he  was  able;  and  this  action,  commenced  November  15,  1881,  was 
brought  upon  the  new  promise,  the  complaint  alle^ng  that  defendant  became 
able  to  pay  the  debt  before  the  commencement  of  this  action.  The  answer  inter- 
posed the  six  years*  statute  of  limitations  and  the  plaintiff  was  nonsuited  upon 

*  29  Hun,  248,  reversed.  See  49  Am.  Rep.  344. 
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the  CTOund  that  it  was  shown  that  the  defendant  was  able  to  pay  the  debt  prior 
to  November,  1885,  and  therefore  the  action  was  barred  by  the  statute  of 
limitations. 

J.  T,  Mureanj  for  appellant.    M.  L.  Townsy  for  respondent. 

Andrews,  J.  The  promise  of  the  defendant  contained  in  the  letter  of  October 
19,  1872,  was  conditional.  It  was  to  pay  the  debt  *'the  moment  he  was  able." 
The  cause  of  action  on  this  promise  accrued  as  soon  as  the  defendant  had  the 
pecuniary  ability  to  pay  his  debt.  Proof  that  the  defendant  at  a  particular  time 
subsequent  to  October  19,  1872,  had  property  equal  to,  or  greater  than  the  amount 
of  the  plaintiflTs  debt,  would  not  conclusively  show  that  he  was  able  to  pay  the 
debt  within  the  meaning  of  the  promise  so  as  to  give  a  right  of  action.  This 
fact  might  be  consistent  with  utter  insolvency  on  the  part  of  the  defendant,  or 
the  property  might  be  of  such  a  character  that  to  deprive  him  of  it  would  take 
away  his  means  of  livelihood  as  effectually  as  depriving  a  mechanic  of  his  tools 
would  deprive  him  of  meaAs  of  support.  The  meaning  of  a  promise  to  pay  when 
able  is  to  be  reasonably  interpreted.  On  the  one  hand  it  does  not  imply  ability 
to  pay  without  embarrassment,  or  even  without  crippling  the  debtor's  resources 
or  business,  while  on  the  other  hand  ability  to  pay  cannot  be  fairly  implied  while 
the  debtor,  although  he  may  be  in  possession  of  property  sufficient  to  pay  the 
particular  debt,  is  plainly  insolvent,  or  when  payment,  if  enforced,  would  strip  him 
of  his  means  of  support.  The  creditor,  or  a  promisee  of  this  kind,  reposes 
very  much  on  the  good  faith  of  the  promisor.  He  generally  relies  upon  the 
debtor's  making  known  an}  change  in  his  pecuniary  circumstances  which 
enables  him  to  pay  the  debt,  although  there  is  no  duty  of  voluntary  disclosure. 
It  is  not  contemplated  by  the  parties  that  the  debtor  will  pay  the  *  debt  out 
of  earnings  necessary  for  the  support  of  himself  or  his  family,  or  that  he  will 
pay  the  particular  debt  to  the  prejudice  of  other  creditors  whose  debts  are 
absolute  and  unconditional.  The  present  action  was  commenced  November 
15,  1881.  The  only  defense  is  the  statute  of  limitations.  The  trial  judge  granted 
a  nonsuit  on  the  ground  that  it  was  shown  that  the  defendant  was  able  to  pay  the 
debt  prior  to  November,  1881,  and  more  than  six  years  before  the  commencement 
of  the  action.  We  think  the  court  erred,  and  that  this  question  should  have  been 
submitted  to  the  jury.  It  appeared  from  the  bank  account  of  the-  defendant  that 
prior  to  November,  1881,  the  balance  to  his  credit  was  sometimes  more  and  some- 
times less  than  the  amount  of  the  plaintiff's  claim,  and  that  at  all  times  there  was 
a  balance  of  several  hundred  dollars  in  his  favor.  It  was  also  shown  that  the 
defendant  was  a  broker,  and  that  from  prior  to  1873  he  was  a  member  of  the 
stock  exchange  in  the  city  of  New  York,  and  that  his  seat  in  the  exchange  was 
worth,  in  1875,  $5,000.  There  was  no  proof  that  he  had  any  other  property,  and 
whether  he  owed  any  debts  other  than  the  debt  to  the  plaintiff  was  not  disclosed. 
It  may  be  assumed  that  the  case  made  by  the  defendant  prima  fade  established 
the  fact  of  his  ability  to  pay  the  plaintiff's  debt  prior  to  November,  1875.  But 
the  plaintiff  testified  that  in  October,  1875,  at  an  interview  between  himself  and 
the  defendant,  in  which  the  payment  of  the  debt  was  alluded  to,  the  defendant 
flaid  that  he  had  not  seen  a  time  since  he  borrowed  the  money  that  he  could  pay 
it,  and  his  wife  needed  a  shawl  and  he  was  not  able  to  buy  her  one,  and 
added  that  the  plaintiff  could  rest  assured  that  he  would  pay  the  debt  as  soon 
as  he  was  able  to.  We  think  it  was  a  question  for  the  jury  upon  this  evidence 
whether,  up  to  the  time  of  this  conversation,  the  defendant  was  able  to  pay  the 
plaintiff.  The  bank  account  and  the  ownership  of  the  seat  in  the  stock  exchange 
was  not  necessarily  inconsistent  with  an  inability  to  pay  the  plaintiff's  debt  prior 
to  that  time.  The  jury^  should  have  been  permitted  to  pass  upon  the  question. 
No  change  in  the  pecuniary  circumstances  of  the  defendant  was  shown  to  have 
occurred  between  the  time  of  this  conversation,  in  October,  and  tlie  November 
following,  and  the  jury  would  bave  been  justified  in  assuming  that  no  change  had 
taken  place.  If  the  ability  to  pay  the  plaintiff's  debt  did  not  exist  prior  to 
November,  1875,  the  cause  of  action  was  not  barred  in  November,  1881,  when  the 
action  was  commenced. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

All  concur. 
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Brbunich  tj.  Wbselmakn.* 
October  6, 1885. 

Usury —  Fobbolobitrb  or  Mortgaob  —  Tendbb  -^  Ambhdmbnt  of  Plbadings — Svidbkcb. 

An  ofifer  to  pajtbe  amount  due  on  a  mortgage,  either  at  the  law  day  or  thereafter  before 
foreclosure,  will  extinguish  the  security,  although  the  tender  is  not  kept  good  and  the 
money  brought  into  court ;  but  that  rule  does  not  apply  where  the  affirmative  relief  of  a 
cancellation  of  the  security  is  souffht  and  granted. 

Where  an  answer  contains  two  defenses  inconsistent  with  each  other,  the  defendant  has 
the  ri^ht  to  choose  upon  which  of  the  defenses  he  will  rely,  and  the  court  may  order  the 
pleadings  to  be  so  amended  as  to  conform  them  to  his  choice,  the  plaintiff  not  being  mis- 
led thereby. 

The  defense  set  up  to  a  mortgage  sought  to  be  foreclosed  was  usury.  On  the  trial  the 
defendant  testified,  that  before  the  action  was  commenced  she  tendered  plaintiff  the  pre- 
cise amount  she  had  received  from  him  together  with  the  interest,  but  told  him  she  would 
not  pay  the  bonus,  and  plaintiff  refused  to  accept  it.  Held,  that  this  was  not  an  admission 
on  the  part  of  the  defendant  of  the  debt  as  a  valid,  legal  ot)ligation. 

Appeal  from  an  order  of  the  general  term  affirming  a  judgment  of  the  trial 
court  in  favor  of  the  defendant.  This  was  an  action  Drought  to  foreclose  a  mort- 
gage for  $1,800.  The  defense  was  usury.  The  answer  also  alleged  a  tender  of 
the  amount  claimed  by  defendant  to  have  been  advanced  by  plaintiff  with  inter- 
est ;  but  this  part  of  the  answer  was,  upon  defendant's  election,  not  relied  upon 
as  a  defense. 

Lewis  Sanders^  for  appellant.     P.  MitcheU^  for  respondent. 

Finch,  J.  The  trial  court  has  found*as  facts  that  the  loan  for  which  the  bond 
and  mortgage  was  given  was  made  by  the  plaintiff  through  Pretzf  elder  acting  in 
his  behalf ;  that  it  was  made  upon  a  corrupt  and  usurious  agreement;  and  that 
the  selection  of  a  nominal  mortgagee  and  the  purchase  by  plaintiff  from  him,  and 
the  affidavit  procured  from  the  defendant,  were  all  mere  covers  for  the  usury,  and 
devices  to  clothe  with  an  appearance  of  validity  what  was  in  fact  void.  The  evi- 
dence upon  which  these  conclusions  were  founded,  while  not  decisive,  and  open 
in  some  respects  to  criticism  and  doubt,  was  yet  sufficient  to  put  the  facts  in  con- 
troversy and  make  the  findings  conclusive  upon  this  appeal. 

It  was  conceded  that  Pretzfelder  was  but  the  agent  of  the  actual  lender  who 
was  either  the  mortgagee  named  or  the  present  plaintiff.  The  defendant  swore 
that  she  was  told  that  the  money  was  coming  from  plaintiff  and  did  not  know 
that  the  mortgage  ran  to  Rau ;  and  that  plaintiff  admitted  that  the  illegal  ^^'bonun  '^ 
was  paid  in  part  to  him,  and  said  that  he  ought  to  have  charged  her  more.  She 
is  corroborated  as  to  these  admissions  by  one  or  two  other  witnesses,  but  more 
.  strongly  by  the  fact  that  Rau,  the  named  mortgagee,  appears  to  have  been  finan- 
cially unable  to  make  such  a  loan ;  that  its  actual  advanc6  by  him  is  not  proven ; 
that  he  made  no  appearance  on  the  trial  as  a  witness,  and  the  actual  source  of  the 
loan  was  left  to  mere  inference.  There  was  much  in  the  case  to  contradict  the 
defendant's  evidence  and  to  sustain  the  plaintiff's  theory  that  he  was  a  purchaser 
of  the  mortgage  only  and  not  the  real  lender,  but  the  conclusion  of  the  trial 
court  adversely  to  his  claim  had  evidence  to  support  it  and  is  not  open  to  our 
review. 

So  regarding  the  facts,  the  exceptions  taken  to  the  refusal  of  the  court  to  allow 
the  questions  whether  Wagner  stated  to  plaintiff  defendant's  admission  that  the 
mortgage  was  all  right ;  and  whether  plaintiff  in  buying  the  mortgage  relied  upon 
defendant's  affidavit  that  it  was  valid  and  without  existing  defense  become  im- 
material. The  admissions  themselves  were  not  excluded,  but  their  communication 
to  plaintiff  and  his  reliance  upon  them  was  of  no  consequence  upon  the  theory 
that  plaintiff  was  the  real  lender,  for  then  he  knew  the  existing  truth.  Upon  that 
issue  they  have  no  bearing,  since  they  could  amount  to  no  more  than  a  repetition 
of  what  Brennick  had  already  sworn,  that  he  was  simply  a  purchaser,  and  guard- 
ing himself  as  such.  When  the  contrary  was  establisned  they  became  mere  links 
in  the  cliain  of  artifice  and  deceit  which  is  broken  and  made  worthless  by  the 
discovery  and  establishment  of  the  truth. 

*  S.  C  49  Super.  Gt.  Rep.  81,  affirmed. 
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A  more  important  question  arises  out  of  the  pleadings  and  their  amendment. 
In  the  original  answer  the  defenses  alleged,  if  there  was  more  than  one,  were 
inconsistent.  Usury  was  first  averred ;  its  details  being  that  out  of  $1,800  which 
the  mortgage  purported  to  secure,  but  $1,435  was  in  fact  advanced,  and  the  balance 
was  retained  as  an  agreed  premium  over  and  above  the  lawful  interest.  This  defense 
if  true  invalidated  the  whole  security,  and  amounted  to  a  plea  that  the  defendant 
owed  nothing.  Then  came  an  averment  that  in  June,  1877,  and  so  before  the  com- 
mencement of  the  foreclosure  action  the  defendant  had  tendered  and  offered  to  pay 
the  sum  of  $1,485  •*  with  the  interest  then  due  and  unpaid,  being  the  same  sum  for 
the  payment  of  which  the  said  bond  and  mortgage  was  given.  It  is  doubtfnl  whether 
this  amounted  to  a  plea  of  tender  at  all.  It  would  certainly  have  been  ineffectual 
as  a  defense  at  law  to  an  action  for  the  recovery  of  the  debt  since  the  money  was 
not  brought  into  court,  and  the  fact  averred  in  the  answer."  Becker  v.  Boon,  61 
N.  Y.  817.     And  besides  no  precise  or  definite  sum  was  tendered,  but  only  the 

Erincipal  accompanied  by  an  offer  to  pay  the  accrued  interest.  The  most  that  can 
y  possibility  be  claimed  for  the  averment  is  that  it  defended  against  the  lien  of 
the  mortgage,  though.not  against  the  debt.  It  has  been  held  that  an  offer  to  pay 
the  amount  due  on  the  mortgage  either  at  the  law  day  or  thereafter  before  fore- 
closure will  extinguish  the  security,  although  the  tender  is  not  kept  good  and  the 
money  brought  into  court.  Kortright  v.  Cady^  21  N.  Y.  854.  But  that  rule  does 
not  apply  where  the  affirmative  relief  of  a  cancellation  of  the  security  is  sought 
and  granted  as  was  the  case  here.  TuthiU  v.  Morris^  81  N.  Y.  99.  But  if  the 
plea  amounted  to  a  defense  against  the  enforcement  of  the  mortgage  lien  it  gave 
no  right  of  recovery  for  the  amount  tendered  to  the  plaintiff,  but  on  the  contrary 
merely  extinguished  his  equitable  cause  of  action,  and  left  him  only  a  remedy  at 
law  upon  the  bond.  And  then  the  defense  was  inconsistent  with  the  plea  of 
usury.  It  necessarily  assumed  that  there  was  no  usurious  agreement  but  a  promise 
to  lend  $1,800,  fulfilled  only  to  the  extent  of  the  tender  and  creating  a  debt  for 
that  amount  and  no  more.  There  was  much  in  the  case  upon  which  such  a  theory 
could  have  been  very  fairly  predicated.  But  the  two  defenses  were  inconsistent. 
Both  could  not  be  true  and  it  was  impossible  that  they  should  stand  together. 
The  mortgage  could  not  be  wholly  void  and  partly  valid  at  one  and  the  same  time. 
It  was  the  nght  of  the  defendant  to  choose  upon  which  of  the  defenses  she  would 
rely,  and  havmg  chosen,  it  was  proper  to  conform  the  pleading  to  her  choice.  She 
chose  to  rely  upon  the  usury.  Nobody  was  misled  as  to  that  determination,  and 
that  question  was  made  the  sole  issue.  The  amendment  allowed  merely  struck 
from  the  pleading  one  of  two  inconsistent  defenses.  No  right  of  the  plaintiff 
depended  ujton  its  remaining.  Its  presence  gave  him  no  right  to  a  judgment, 
and  it  could  have  no  force  for  his  benefit  except  as  an  admission  tending  to 
negative  the  defense  of  usury.  Striking  it  from  the  pleading  did  not  take  away 
that  admission  since  it  was  still  available  in  the  proofs.  The  amendment,  there- 
fore, was  proper,  and  the  order  allowing  it  must  be  affirmed.  The  result  is  that 
only  the  amended  answer  is  before  us,  and  no  question  of  tender  arises  on  the 
record. 

But  it  is  claimed  to  have  arisen  on  the  proof,  and  the  evidence  relied  on  is  the 
defendant's  own  statement  "that  in  July,  1877,  she  tendered  plaintiff  $1,435 
with  interest,  and  told  him  she  would  not  pay  the  honus^  and  plaintiff  would  not  take 
it*'  It  seems  to  us  very  clear  that  this  was  not  an  admission  of  the  debt  as  valid 
and  enforceable,  for  it  in  terms  insists  upon  the  fact  of  usury.  In  referring  to 
the  **  bonus "  it  asserts  the  usury,  and  the  offer  cannot  be  construed  as  at  the 
same  time  confessing  its  non-existence.  The  defendant  did  not  mean  a  self-con- 
tradiction. What  she  did  mean  was  a  willingness  to  refund  what  she  had  re- 
ceived notwithstanding  the  usury,  and  notwithstanding  that  she  was  not  liable 
at  all.  She  does  not  admit  that  any  thing  is  due,  but  while  insisting  upon  the 
usurious  character  of  the  contract,  she  offers  to  waive  that  if  the  plaintiff  will  be 
content  with  the  money  loaned  and  its  lawful  interest.  The  offer  rested  upon  a 
consciousness  of  an  honorable  and  moral  obligation,  but  did  not  confess  a  legal 
one.  If  it  had  been  accepted  there  would  have  been  no  controversy.  Having 
been  refused,  the  defendant  had  still  the  legal  right  to  insist  upon  the  usury  ana 
defend  against  the  entire  claim.  For  these  reasons  we  think  the  general  term 
Vol.  I.—  95 
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committed  no  error  in  affirming  the  judgment.  In  doing  so  they  held  that  the 
effect  of  a  tender  applies  only  to  the  case  of  a  lawful  contract,  and  not  to  the 
case  of  one  made  void  by  statute.  We  do  not  adopt  that  doctrine,  nor  yet  as- 
sume to  condemn  it  since  its  consideration  is  unnecessary  in  the  view  which  we  have 
taken  of  the  questions  involved. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Day  V,  Nason. 

October  6,  1885. 

Davaobs—  Contraot  to  Ezohanob  Lands  —  Mutual  Mistake  —  No  Warrantt  or  Fraud. 

Both  parties  to  %  written  contract  for  the  excbanffo  of  lands  were  mistaken  as  to  tho 
location  and  description  of  the  lands  which  one  of  the  parties  assumed  to  own.  There 
was  no  warranty  of  ownership  contained  in  the  contract.  Btld,  that  the  party  who  had 
mistakenly  assumed  to  own  land  as  described  was  not  liable  to  the  other  party  for  trouble 
and  expense  be  bad  incurred  in  ascertaining  the  facts  in  regard  to  defendant's  land. 

Appeal  from  a  judgment  of  the  general  term  of  the  court  of  common  pleas  revers- 
ing a  judgment  entered  at  a  trial  term  of  that  court  in  favor  of  the  plaintiff. 

This  action  was  brought  to  recover  damages  alleged  to  have  been  sustaiDed  by 
plaintiff  for  breach  of  contract  to  exchange  lands.  By  the  terms  of  the  contract 
the  plaintiff  agreed  to  convey  certain  lands  in  Brooklyn  to  defendant  in  exchange 
for  lands  of  defendant  in  Texas.  The  contract  provided  that  the  lands  should  be 
held  in  escrow  for  a  certain  time  to  allow  plaintin  time  to  examine  the  Texas  land, 
and  if  approved  by  him  or  his  agent  the  deeds  to  be  delivered  upon  demand. 
Plaintiff^s  agent  visited  the  county  where  defendant's  lands  were  alleged  to  have 
been  situated  and  ascertained  that  there  were  no  such  lands  in  that  county. 

OUbert  0.  EuUe,  for  appellant.     James  L.  Bishop,  for  respondents. 

Andrews,  J.  By  the  terms  of  the  written  contract  the  plaintiff  was  not  to  be 
bound,  unless  the  exchange  was  approved  by  the  plaintiff^s  agent,  after  inspection 
of  the  Texas  lands  described  in  the  contract.  There  were  no  lands  owned  by  the 
defendants,  answering  the  description  in  the  contract.  It  must  be  assumed  that 
the  defendants  entered  into  the  contract  under  a  mistake  as  to  the  location  and 
description  of  the  Texas  lands.  The  plaintiff  on  the  trial  disclaimed  any  fraud  on 
the  part  of  the  defendants,  or  that  he  was  entitled  to  any  relief  on  the  ground  of 
deceit.  It  is  inferable  from  the  evidence  that  the  defendants  had  a  paper  title,  at 
least,  to  lands  in  Texas,  but  they  were  not  located  as  described  in  the  contract,  or 
in  the  same  county  with  the  lands  therein  mentioned. 

The  plaintiff's  right  to  recover  the  expenses  incurred  by  him  must  rest  upon 
one  of  two  grounds  —  fraud  or  warranty.  Fraud  is  not  claimed.  There  is  no 
warranty  in  terms  that  the  defendants  owned  the  lands  described  in  the  contract, 
and  none  we  think  can  be  implied.  Doubtless  both  parties  acted  upon  the  belief 
and  supposition  that  the  defendants  owned  land  in  Texas,  as  described.  In  this 
they  were  mistaken.  In  consequence  of  this  mistake  the  plaintiff  has  been  sub- 
jected to  trouble  and  expense.  But  this  alone  gives  no  ground  of  action.  The 
subject  to  which  the  contract  related  had  no  existence,  but  it  must  be  assumed 
upon  the  case  as  presented,  that  the  defendants  were  innocently  mistaken  in  re- 
spect to  it.  There  was  no  wrong  intended,  and  no  legal  wrong  suffered  by  the 
plaintiff. 

We  think  the  order  should  be  affirmed  and  judgment  absolute  ordered  for  the 
defendants  on  the  stipulation,  with  costs. 

All  concur. 
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ZOELLBR  9.  RiLBT. 
October  6,  1885. 

Estoppel  — Whbh  Judcuont  not  ErrBcrcAL  as. 

A  former  judsment  caDDot  be  made  effectual  as  an  estoppel  where  it  does  not  clearly 
appear  from  sucq  judgment  and  the  proceedings  in  the  action  wherein  it  was  renderea. 
that  the  jury  found  the  facts  relied  upon  as  a  defense,  or  that  they  may  have  reached 
their  conclusion  without  deciding  such  facts.  Neither  is  one  not  a  party  to  the  former 
action,  and  who  obtained  his  title  to  the  property  in  question  before  the  yerdict  and  judg- 
ment in  that  action,  concluded  by  it,  notwithstanding  he  obtained  his  title  from  one  of  the 
parties  to  that  action. 

Fbaudclsnt  Convstancs  —  Bona  Kidi  Purchassb  prom  Dbbtoe— Title. 

A  debtor  who  disposes  of  his  property  with  the  intention  of  defrauding  his  creditors 
may,  neyertheless,  giye  a  good  title  to  one  who  pays  yalue,  and  has  no  knowledge  of,  and 
does  not  participate  in  the  fraud. 

Appeal  from  a  judgment  of  the  general  term  affirming  a  judgment  of  nonsuit 
against  the  plaintiff. 

The  facts  appear  in  the  opinion. 

James  D,  BeUy  for  appellant     Thomas  E,  PearsaU,  for  respondent 

Earl,  J.  On  the  26th  day  of  September,  1878,  James  Cavanaugh,  being  the 
owner  of  some  carriages,  horses  and  other  chattels  used  in  a  Uvery-stable  kept  by 
him  in  the  city  of  Brooklyn,  mortgaged  them  to  Joseph  H.  Strauss,  to  secure  the 
payment  to  him  of  $1,000  and  interest  on  demand.  Strauss  took  possession  of 
the  property  under  bis  mortgage  January  21,  1870,  and  on  that  day  caused  it  to 
be  sold  by  auction,  at  which  he  purchased  it  for  $1,000.  On  the  same  day  he  sold 
it  to  Joseph  Oavanaugh,  a  son  of  James,  for  $1,000,  and  took  from  him  a  mortgage 
thereon  to  secure  the  whole  purchase-price  payable  on  demand.  On  the  19th  day 
of  May,  1880,  Strauss  sold  and  assigned  the  mortgage  to  the  plaintiff  for  the  sum 
of  $750,  paid  to  him,  and  he  took  possession  of  the  property  mortgaged.  There- 
after Thomas  M.  Riley,  as  sheriff  of  Kings  county,  the  defendant's  intestate, 
seized  and  took  from  plaintiff's  possession  one  of  the  carriages-  under  an  execu- 
tion issued  upon  a  judgment  recovered  against  James  Cavanaugh  by  James  M. 
Quinby  and  others,  and  then  this  action  was  commenced  to  recover  for  the  con- 
version of  the  carriage.  The  sheriff  in  his  answer  alleged  that  the  carriage  was 
the  property  of  James  Cavanaugh,  and  justified  the  taking  under  the  judgment 
and  execution  named.  Upon  the  trial  the  plaintiff's  title  and  the  taking  were 
proved  as  alleged.  The  sheriff  did  not  give  formal  proof  of  the  judgment 
and  execution.  But  they  seem  to  have  been  assumed  upon  the  trial,  without  dis- 
pute, and  we  will  assume  them  for  the  purposes  of  this  appeal.  At  the  close  of  the 
plaintiff's  proofs  the  defendant  put  in  evidence  the  proceedings  had  and  judgment 
recovered  in  an  action  brought  by  Quinby  and  others  against  Joseph  H.  Strauss, 
Baldwin  F.  Strauss  and  James  Cavanaugh  to  recover  damages  for  a  conspiracy  to 
defraud  them  in  the  collection  of  the  same  judgment  against  James  Cavanaugh, 
upon  which  the  execution  above  mentioned  was  issued,  and  another  judgment, 
and  claimed  that  by  that  judgment  it  was  conclusively  established  that  the  mort- 
gage executed  by  James  Cavanaugh  to  Joseph  F .  Strauss,  above  mentioned,  was 
fraudulent  and  void,  and  that  the  plaintiff  was  estopped  (by  that  judgment,  and 
the  trial  judge  so  held),  and  nonsuited  the  plaintiff.  The  sole  matter  for  our  de- 
termination is  the  effect  of  that  adjudication  upon  the  rights  of  the  plaintiff  in 
this  action.  In  the  conspiracy  action  the  plaintiffs  alleged  the  recovery  by  them 
of  two  judgments  against  James  Cavanaugh,  one  for  $223.48,  March  26,  1877, 
and  another  for  $498. 51,  April,  1877,  and  that  the  defendants  had  conspired  and 
fraudulently  done  various  things  to  defeat  them  in  the  collection  of  their  judgments, 
and  among  other  things  they  alleged  that  Cavanaugh  had  placed  a  mortgage  of 
$1,500  upon  his  living  property  to  Croghan  and  Haley,  which  was  fraudulent  and 
without  consideration ;  that  the  defendants  held  out  and  pretended  that  Louis 
Baer,  a  relative  of  the  defendants,  Strauss,  owned  the  property,  and  that  Cavanaugh 
also  gave  the  mortgage  hereinbefore  mentioned  of  $1,000  to  Joseph  H.  Strauss, 
which  sum  was  not  then  due  or  owing  to  him.  Upon  the  trial  of  that  action  evi- 
dence was  ffiven  by  the  plaintiffs  therein  to  establish  the  various  acts  of  con- 
spiracy and  fraud  alleged  against  the  defendants,  and  the  defendants  gave 
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evidence  tending  to  sliow  that  the  mortgages,  and  particularly  the  mortgage 
for  $1,000,  were  given  for  full  consideration.  The  judge  presiding  at  the  trial 
of  that  action  charged  the  jury  that  if  the  defendants  were  guilty  of  the 
"wrongs  alleged,  the  plaintiffs  were  entitled  to  a  verdict  for  the  damages  sus- 
tained by  them,  which  verdict  should  include  the  amount  of  the  two  judg- 
ments and  interest  and  other  damages  caused  to  the  plaintiffs.  The  jury  ren- 
dered a  verdict  for  $1,300  against  James  Cavanaugh  and  Joseph  H.  Strauss, 
and  found  no  cause  of  action  against  the  other  Strauss.  Joseph  H.  Strauss 
appealed  from  the  judgment  entered  against  him  to  the  general  term  and 
from  affirmance  there  to  this  court,  and  here  the  judgment  was  affirmed.  90  N.  Y. 
664.  We  are  of  opinion  that  that  judgment  did  not  conclusively  establish, 
as  against  the  plaintiff,  that  the  mortgage  assigned  to  liim  was  inoperative  and 
void,  and  thus  did  not  give  him  a  valid  lien  upon  or  title  to  the  carriage  taken 
by  the  sheriff.  (1.)  It  is  not  clear  that  the  jury  found  in  the  conspiracy  action 
that  the  mortgage  for  $1,000  was  fraudulent  and  without  consideration.  There 
was  abundant  evidence  from  which  they  could  have  found  that  that  mortgage 
was  based  upon  a  full  consideration,  and  that  it  was  given  to  secure  Joseph  H. 
Strauss  for  an  honest  debt.  The  proof  was  very  strong,  if  not  conclusive,  that 
Cavanaugh  owed  Croghan  and  Haley  only  about  $400,  and  that  he  gave  the  mort- 
gage for  $1,500,  for  the  express  purpose  of  defrauding  Quinby  &  Co.  from 
collecting  their  debts,  and  the  giving  of  that  mortgage  and  other  wrongful  acts 
may  have  induced  the  verdict,  while  the  jury  found  the  other  mortgage  valid 
and  free  from  fraud.  It  is  sufficient  to  say  that  we  cannot  be  certain  that  there 
was  in  that  action  any  adjudication  condemning  that  mortgage,  and  the  burden 
was  upon  the  defendant  to  establish  that  fact.  Clemens  v.  Clemens^  37  N.  Y.  59; 
Mussell  V.  Place,  94  U.  S.  606.  (2.)  Neither  the  plaintiff  nor  Joseph  Cavanaugh 
was  a  party  to  that  action,  and  therefore  they  were  not  bound  by  the  adjudication 
therein.  That  action  was  originally  commenced  against  the  defendants  Strauss 
alone  November  9,  1878.  Subsequently  James  Cavanaugh  was  added  as  a  party, 
and  the  amended  summons  and  complaint  were  served  upon  him  November  14. 
1879.  The  action  was  tried  and  verdict  therein  rendered  March  25,  1880,  and 
the  judgment  was  entered  May  27,  1880.  The  livery  property  was  sold  to  Joseph 
Cavanaugh  June  21,  1879,  on  which  day  he  took  possession  thereof  and  executed 
the  mortgage  under  which  the  plaintiff  claims,  and  that  mortgage  was  assigned 
to  the  plaintiff  May  19,  1880.  It  is  thus  seen  that  long  before  the  conspiracy 
action  was  commenced  against  James  Cavanaugh,  Joseph  Cavanaugh  had  obtained 
his  title  to  the  property  through  a  sale  made  under  a  power  given  by  James.  It 
matters  not  that  he  took  his  title  immediately  from  Joseph  H.  Strauss,  who  was 
a  party  to  that  action,  as  the  title  came  to  him  before  verdict  and  judgment  in 
that  action.     Therefore  no  adjudication  made  in  that  action  subsequently  to  his 

Surchase  could  bind  him.  Freeman  Judgments,  §  201;  Adorns  v.  Barnes,  17 
[ass.  865;  Campbell  v.  Hall,  16  N.  Y.  575.  There  was  no  adjudication  upon  the 
plaintiff's  mortgage  or  title  in  that  action,  and  he  has  all  the  right  and  title  which 
Joseph  Cavanaugh  had,  and  he  holds  und^r  him.  (8.)  But  there  is  a  still  more 
radical  answer  to  the  alleged  estoppel.  We  may  assume  that  it  was  established 
in  the  conspiracy  action  that  the  mortgage  of  James  Cavanaugh  was  fraudulent, 
and  made  with  intent  to  hinder  and  delay  Quinby  &  Co.  in  the  collection  of 
their  judgment  and  yet  the  nonsuit  cannot  be  upheld.  Joseph  Cavanaugh  must 
here  be  deemed  a  bona  fide  purchaser  of  the  property  for  value.  Whether  his  title 
be  deemed  to  have  come  from  James  Cavanaugh  or  Joseph  H.  Strauss,  or  from 
both  of  them,  it  was  perfect  against  the  whole  world.  Even  if  they  intended 
fraud  in  the  disposition  of  the  property  they  made,  they  could  give  a  good  title 
to  a  bona  fide  purchaser  for  value,  and  such  he  was  as  he  gave  his  promissory  notes 
for  the  property  Und  paid  one  or  more  of  them.  A  person  who  has  purchasrd 
property  under  such  circumstances  that  the  seller  coxild  avoid  it  for  fraud,  can 
yet  give  a  good  title  to  a  bona  fide  purchaser  for  value.  Simpson  v.  Dd  Eoye,  94 
N.  Y.  169.  So  a  debtor  may  dispose  of  his  property  with  the  intent  to  defraud 
his  creditors  and  yet  give  a  good  title  to  one  who  pays  value  and  has  no  knowl- 
edge of,  and  does  not  participate  in  the  fraud.  2  Rev.  Stat.  137,  §  52;  Starin  v. 
Kdley,  88  N.  Y.  418;  Murphy  v.  Briggs,  89  id.  446;  Parker  v.  Conner,  93  id.  lia 
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Therefore  after  the  sale  of  this  property  to  Joseph  Cavanaugh  it  ceased  to  be 
the  property  of  James  Cavanaugh  for  any  purpose.  It  had  passed  beyond  the 
reach  of  his  creditors  and  could  not  be  seized  for  his  debts  except  upon  proof  of 
a  fraudulent  intent  by  him  and  Joseph  H.  Strauss  not  only,  but  also  upon  proof 
assailing  for  fraud  the  purchase  of  Joseph  Cavanaugh.  Therefore  if  it  should  be 
held  that  the  mortgage  of  James  Cavanaugh  to  Strauss  was  fraudulent  and  void 
as  to  the  judgment  creditors  of  the  mortgagor,  that  would  not  justify  the  seizure 
of  the  property  in  the  possession  of  Joseph  Cavanaugh  qr  of  any  one  who  purchased 
it  from  or  under  him.  It  cannot  be  well  claimed  that  this  plaintifTs  riprhts  are  in 
any  way  affected  because  the  mortgage  assigned  to  him  was  given  and  assigned 
while  the  conspiracy  action  was  pending.  That  action  was  not  commenced  to 
determine  the  status  of  that  mortgage,  or  of  the  prior  mortgage,  or  of  the  property 
covered  thereby,  and  that  mortgage  and  that  property  were  not  the  subject  of 
that  action.  It  was  simply  an  action  to  recover  damans  for  a  conspiracy,  and 
hence,  certainly  as  no  complaint  had  been  filed,  the  pjendency  of  that  action  was 
not  notice  to  any  one  not  a  party  thereto  of  any  infirmity  in  or  claim  against  either 
mortgage.     Leitch  v.  Wdls,  48  N.  Y.  585. 

The  judgment  should  be  rev|^d  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 


SUPREME  GOVRT  OF  PENNSYLVANIA. 


Brbdik's  Appeal  and  Greer's  Appeal. 

October  5,  1885. 

Constitutional  Law  —  Act  op  Aug.  17,  1888  —  Formation  of  Judicial  Districts. 

Article  5,  section  5  of  the  Constitution  of  the  State  provides,  '^  whenever  a  countj  shall 
contain  forty  thousand  inhabitants  it  shall  constitute  a  separate  judicial  district,  and  shall 
elect  one  judge  learned  in  the  law ;  and  the  general  assembly  shall  provide  for  additional 

J'udges  as  the  business  of  said  district  may  require.  .Counties  containing  a  population  of 
ess  than  is  sufficient  to  constitute  separate  districts  shall  be  formed  into  convenient  single 
districts,  or  if  necessary,  may  be  attached  to  contiguous  districts  as  the  general  assembly 
mayprovide/'  The  act  of  August  17,  1888,  for  the  formation  of  the  judicial  districts  of 
the' Commonwealth,  provides  that  the  seventeenth  district  **shall  be  composed  of  the  county 
of  Butler  to  which  the  county  of  Lawrence  is  hereby  attached,  and  shall  have  two  judges  and 
the  additional  judee  shall  reside  in  Lawrence  county.''  The  act  also  provides  that  where  a 
county  is  attached  to  an  adjoining  district  the  Qualified  voters  of  such  county  shall  be 
entitled  to  vote  for  the  president  judge,  and  an  additional  law  judge  when  provided  for. 
The  United  States  census  of  1880  showed  the  county  of  Butler  contained  over  fifty  thou- 
sand inhabitants. 

In  an  action  attacking  the  constitutionality  of  the  act  of  1883,  so  far  as  it  permitted  the 
voters  of  Lawrence  county  to  vote  for  judges  representing  Butler  county,  as  in  conflict 
with  the  provision  of  the  Constitution,  that  counties  of  over  fortj  thousand  inhabitants 
shall  constitute  a  separate  judicial  district, — Tutd^  th^  the  section  of  the  Constitution 
referred  to,  did  not  of  itself,  constitute  a  separate  district  when  a  county  attained  the 
number  of  inhabitants  specified ;  but  was  intended  to  indicate  the  basis  on  which,  at  the 
proper  tlme,Judicial  districts  might  be  created  by  the  legislature.  That  by  the  scope  and 
spint  of  the  Constitution  providing  for  the  uniform  operation  and  organization  of  courts, 
and  the  rights  of  electors,  all  qualified  electors  of  each  county  forming  a  judicial  district 
were  entitled  to  vote  for  judges  of  that  district;  and  that  as  the  county  of  Lawrence 
formed  a  part  of  the  seventeenth  judicial  district,  the  qualified  electors  of  that  county 
were  authorized  to  vote  for  the  judges  of  that  district  at  the  general  election  held 
November  4,  1884. 

Appeal  from  decree  of  common  pleas  of  the  county  of  Butler. 

-Mercur,  Ch.  J.  These  appeals  were  argued  together.  They  are  from  the  same 
decree.  They  present  the  same  question.  The  contention  arises  under  the  act  of 
7th  August,  1883.  It  provides  for  the  formation  of  the  judicial  districts  of  the 
Commonwealth ;  how  each  shall  be  numbered,  composed  and  designated,  and  the 
number  of  judges  each  shall  have.  Section  1,  inter  alia^  declares,  **  the  seventeenth 
district"  (shall  be  composed)  **of  the  county  of  Butler,  to  which  the  county  of 
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Lawrence  is  hereby  attached,  and  shall  have  two  judges  learned  in  the  law.  and 
the  additional  law  judge  shall  reside  at  New  Castle,  in  Lawrence  county/' 
Section  2  declares,  *^in  all  cases  where  a  county  is  or  shall  be  attached  to  an 
adjoining  district  the  qualifted  voters  of  such  county  shall  be  entitled  to  vote  for 
the  president  jud^e  and  an  additional  law  judge  when  provided  for."  At  the  gen- 
eral elections  held  in  November,  1884,  for  the  election  of  two  judges  learned  in 
the  ]aw,  for  the  seventeenth  judicial  district,  the  appellants,  ana  John  McMichael 
and  Aaron  L.  Hazen,  and  another  were  candidates.  The  qualified  electors  of  each 
of  said  counties  met  at  thMr  respective  legal  places  for  holding  elections,  and 
voted  for  two  judges,  and  the  votes  cast  in  each  county  were  counted  and  ascer- 
tained at  the  county  seat  thereof.  A  return  judge  was  appointed  according  to 
the  requirements  of  the  statute,  in  each  county,  to  meet  a  similar  officer  appointed 
by  the  other  county.  These  two  met  at  the  coun{y  seat  of  Butler  county,  at  the 
time  designated  by  statute  and  cast  up  the  votes  of  both  counties,  and  on  a 
correct  computation  thereof,  found  that  John  McMichael  and  Aaron  L.  Hazen 
had  receivea  the  highest  number  of  votes,  and  issued  certificates  to  them  accord- 
ingly. The  appellants  attack  the  constitutional  validity  of  the  act  of  1888,  in 
permitting  the  qualified  voters  of  the  county  of  Lyvrence  to  vote 'for  law  judges, 
and  claim  that  the  votes  cast  in  that  county  were  improperly  counted. 

If  this  view  be  correct,  then  appellants  were  duly  elected  and  entitled  to  receive 
the  certificates  accordingly.  The  tribunal  authorized  by  law  to  decide  such  a 
contest  decided  adversely  to  the  clfMm  of  the  appellants,  and  the  commissions 
have  been  issued  to  the  other  candidates  named.  The  appellants  rest  their  case 
on  article  5,  section  5,  of  the  Constitution,  which  declares,  *' whenever  a  county 
shall  contain  forty  thousand  inhabitants,  it  shall  constitute  a  separate  judici^ 
district,  and  shall  elect  one  judge  learned  in  the  law ;  and  the  general  assembly 
shall  provide  for  additional  judges  as  the  business  of  the  said  districts  may 
require.  Counties  containing  a  population  of  less  than  is  sufficient  to  constitute 
separate  districts  shall  be  formed  into  convenient  single  districts,  or  if  necessary, 
may  be  attached  to  contiguous  districts  as  the  general  assembly  may  provide." 
As  the  United  States  decennial  census  of  1880  showed  the  county  of  Butler  con- 
tained more  than  fifty  thousand  inhabitants,  the  appellants  claim  that  it  alone 
thereby  became  entitled  to  become  a  separate  judicial  district,  and  that  the  elec- 
tors thereof  only  could  participate  in  the  election  of  judges  learned  in  the  law, 
assigned  to  said  district ;  in  other  words,  although  the  county  of  Lawrence  was 
legally  united,  annexed  or  attached  in  the  formation  of  the  district,  yet  the  quali- 
fied electors  thereof  are,  by  the  Constitution,  denied  all  right  to  vote  for  the 
judges,  who>  for  a  full  term  of  ten  years,  are  to  preside  in  the  courts  of  their 
county.  A  proposition  so  startling  as  this  and  one  affirming  such  an  unequal  and 
unjust  discrimination  against  all  the  legal  voters  of  a  county  ought  not  to  be  as- 
sented to  unless  its  correctness  be  already  established. 

The  section  of  the  Constitution  relied  on  was  before  us  for  construction  in  the 
case  of  Commonwealth^  exrel,  ChoMy  v.  Harding  etal.^  87  Penn.  St.  343.  It  was  care- 
fully considered  and  construotion  given  thereto.  It  was  held  that  this  section  did 
not  of  itself  constitute  a  separate  district  when  a  county  attains  the  number  of 
inhabitants  specified ;  but  it  indicates  the  basis  on  which,  at  the  proper  time  and  in 
the  proper  manner,  judicial  districts  may  be  created  by  the  legislature.  The 
unreasonable  and  mischievous  effects  of  any  other  construction  are  well  stated  in 
the  able  opinion  of  Mr.  Chief  Justice  Agnbw.  The  correctness  of  this  construc- 
tion has  since  been  affirmed  and  approved  by  this  court,  in  a  distinct  manner,  in 
Oommonwealth^  ex  rel.  Bums^  v.  Handley  et  al.y  Pittsburgh  Legal  Journal  of 
December  24th,  1884,  and  in  su^-petition  of  Cahill,  Slevin  and  McVey,  not  yet 
reported. 

That  the  section  of  the  Constitution  cited  was  not  intended  to  execute  itself  in 
the  formation  of  judicial  districts  but  requires  legislative  action  is  clearly  shown 
by  section  14  of  the  schedule.  It  declares  ^*  the  general  assembly  shall,  at  the 
next  succeeding  session  after  each  decennial  census,  and  not  oftener,  designate 
the  several  judicial  districts  as  required  by  the  Constitution.'*  Thus  not  only 
is  the  whole  power  of  designating  judicial  districts  given  to  the  legislature,  but 
it  can  be  exercised  only  after  each  decennial  census.    Although  a  county  forming 
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part  of  another  district  may  in  fact,  for  many  years,  have  the  population  stated 
as  sufficient  to  constitute  a  separate  judicial  district,  yet  it  must  bide  its  time 
and  await  the  action  of  the  general  assembly.  In  seeking  for  the  true  meaning 
and  proper  construction  of  section  5,  article  5,  we  must  consider  other  portions  of 
the  Constitution,  and  so  interpret  the  different  parts  as  to  produce  harmony 
between  them,  and  give  a  just  and  reasonable  effect  to  the  whole. 

Section  15  of  the  same  article  declares,  '*  all  judges  required  to  be  learned 
in  the  law,  except  the  judges  of  the  supreme  court,  shall  be  elected  by  the  quali- 
fied electors  of  the  respective  districts  over  which  they  are  to  preside,  and  shall 
hold  their  offices  for  the  period  of  ten  years,  if  they  shall  so  long  behave  them- 
selves well."  Who  are  quahfied  electors  ?  Section  1,  article  8,  answers  this  question. 
"  Every  male  citizen  twenty-one  years  of  age,  possessing  the  following  qualifications, 
shall  be  entitled  to  vote  at  all  elections."  The  qualifications  following  refer  only 
to  citizenship,  duration  of  residence  and  the  payment  of  taxes.  If,  then,  persons 
possessing  these  qualifications  are  entitled  to  vote  at  **  all  elections,"  and  judges 
learned  in  the  law  shall  be  elected  by  the  qimlified  electors  of  the  respective  ms- 
tricts  over  which  they  are  to  preside,  it  must  be  conceded  that  these  sections 
intend  to  give,  and  do  give  to  the  electors  of  the  county  of  Lawrence,  the  right  to 
vote  for  their  judges,  unless  that  county  is  not  within  the  seventeenth  judicial 
district  over  which  said  judges  are  to  preside.  This  conclusion  is  supported  by 
Oolmn  V.  Beaver,  U  Penn.  St.,  388. 

Two  things  are  indisputable.  One  is,  that  the  law  judges  of  the  seventeenth 
district  do  preside  over  and  in  the  county  of  Lawrence.  The  other  is,  that  the 
county  is  not  in  any  other  judicial  district.  No  judges,  other  than  those  of  the 
seventeenth  district,  are  authorized  to  preside  there.  All  writs  issued  from  the 
several  courts  of  record  of  the  county  of  Lawrence  must  be  tested  in  the  name  of 
the  president  judge  of  the  district.  The  commissions  issue  to  theso  judges  as 
judges  of  the  seventeenth  judicial  district.  \i  the  county  of  Lawrence  is  not 
within  the  district  of  these  judges,  then  the  president  judge  thereof  has  no  power 
to  call  upon  the  president  or  law  judge  of  any  other  district  to  hold  a  term  of 
court  therein.  The  electors  of  the  county  of  Lawrence  are  either  within  the 
seventeenth  district  with  the  right  to  vote  in  the  election  of  judges' learned  in  the 
law,  to  preside  there,  or  else  they  are  outside  of  that  district,  and  in  no  other,  and 
legally  have  no  such  judge  to  preside  in  the  courts  of  their  county.  Such  a  result 
would  not  only  be  repugnant  to  the  whole  scope  and  spirit  of  the  Constitution 
relating  to  courts,  but  would  destroy  that  uniformity  in  the  organization  and  ope- 
rations of  courts  of  equal  grade,  which  it  expressly  declares  shall  be  preserved. 
This  section  26  of  article  6  inter  alia  declares  **  all  laws  relating  to  courts  shall 
be  general  and  of  uniform  operations,  and  the  organization,  jurisdiction  and  pow- 
ers of  all  courts  of  the  same  class  or  grade,  so  far  as  regulated  by  law,  afid  the 
force  and  effect  of  the  process  and  judgments  of  such  courts,  shall  be  uniform." 

The  construction  claimed  by  the  appellants,  for  section  5  denies  to  one  county 
that  uniform  organization  and  operation  which  the  Constitution  declares  shall  be 
enjoyed  by  all  the  counties,  and  which  no  law  shall  impair.  The  authority  given 
by  law  to  the  presiding  judge  constitutes  an  essential  part  of  the  organization  of 
the  court,  and  fixes  a  limit  to  its  operations.  This,  however,  is  only  one  view 
of  the  case.  It  has  another  side ;  that  side  is  the  people.  Uniformity  in  the 
organization  and  operations  of  a  court  is  not  for  the  exclusive  convenience  of 
the  judge  who  administers  the  laws,  but  its  main  purpose  is  for  the  benefit  of 
the  people  of  every  county,  whose  rights  might  be  injuriously  affected  by  an 
absence  of  this  uniformity. 

We  cannot  assent  to  the  views  of  the  appellants.  It  is  in  clear  confiict  with  too 
many  parts  of  the  Constitution.  It  strikes  down  those  equal  rights  and  valuable 
privileges  which  are  so  highly  prized  by  our  people,  and  which  the  Constitution 
was  intended  to  secure,  and  we  think  does  secure. 

We  are  not  unmindful  of  the  case  of  Com.,  ex  rel.  Attorney- Oeneral,  v. 
Dmnbdld  et  al,,  97  Penn.  St.  298.  It  was  twice  argued,  and  each  time  decided 
differently,  the  last  time  by  a  mere  majority  of  the  judges  of  this  court.  It 
stands,  however,  as  authority  that  under  the  legislation  then  existing,  the  county 
of  Fayette  was  not  entitled  to  elect  associate  judges.     The  question  as  to  the 


Digitized  by  LjOOQ  IC 


760  The  Eastern  Repobter.  [N.  J. 

right  of  the  qualified  electors  of  the  county  attach^  to  vote  was  not  before  us 
for  decision,  and  was  not  decided. 

We  are,  therefore,  unanimously  of  the  opinion  that  the  qualified  electors  of  the 
county  of  Lawrence  were  entitled  to  vote  for  judges  learned  in  the  law  at  the 
election  held  on  the  4th  day  of  November,  1884,  and  that  John  McMichael  and 
Aaron  L.  Hazen  received  the  greatest  number  of  legal  votes,  and  are  entitled  to 
the  office  to  which  each  was  elected. 

It  i^  further  ordered  that  this  decision  be  certified  to  the  secretary  of  the  Com- 
monwealth. 

Decree  affirmed,  and  the  appeal  in  each  case  is  dismissed  at  the  cost  of  the 
respective  appellants  therein. 


NEW  JERSEY  COURT  OF  CHANCERY. 


KORN  V.  EXBCUTOB  OP  BeOKBB. 

October,  1885. 

Sbttlbvbnt  AifD  Rblbasb  —  FiDUCiABT  Rblatioks  —  Equitt  Jitrispkudbncb. 

The  principle  of  equity  junspnidence  that  it  is  the  duty  of  courts  of  equity  to  examine 
the  trausactions  of  persons  between  whom  fiduciary  relations  hare  existed  with  the 
utmost  watchfulness  and  caution,  does  not  apply  to  transactions  occurring  subsequent  to 
the  time  when  such  fiduciary  relations  were  dissolved,  and  the  parties  are  each  repre- 
sented by  counsel,  and  no  charge  of  corruption  is  made  against  the  counsel. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open  court. 

Carl  Lentz,  for  complainant.     F.  E.  Marshy  for  defendant. 

Van  Fleet,  V.  C.  This  suit  is  brought  to  procure  a  decree  declaring  a  release 
executed  by  the  complainant  to  the  defendant's  testatrix  inoperative  and  void. 

The  defendant's  testatrix  was  the  guardian  of  the  complainant  under  an  appoint- 
ment made  by  the  orphans'  court  of  Essex  coimty  on  the  18th  day  of  February, 
1868.  She  was  also  the  complainant's  mother.  As  guardian  of  the  complain- 
ant, she  received,  about  tiie  date  of  her  appointment,  $2,467.  The  complainant 
attained  her  majority  on  the  21st  day  of  September,  1882.  She  had  mar- 
ried two  years  previous,  when  about  nineteen  years  of  age.  In  March,  1888,  the 
complainant  employed  counsel  to  take  proceedings  against  her  guardian  to  compel 
her  to  account  and  to  pay  her  what  she  was  entiUed  to.  A  citation  requiring  the 
guardian  to  account,  returnable  April  20,  1883,  was  taken  out  and  served.  Sub- 
sequently, on  the  application  of  the  counsel  of  the  guardian,  the  time  within 
which  the  account  should  be  presented  was  extended  by  the  court  to  May  8, 
1883,  and  like  extensions  were  subsequently  arranged  between  counsel.  In  the 
mean  time  negotiations  for  a  settlement,  witHout  an  accounting  before  the  court, 
were  started  by  the  counsel  of  the  parties.  These  negotiations  resulted  in  an 
agreement  of  settlement,  which  seems  to  have  been  carried  out  on  the  16th 
of  June,  1883.  The  defendant's  testatrix  on  that  day  paid,  through  her  counsel, 
to  the  counsel  of  the  complainant  the  sum  agreed  upon,  and  the  complainant 
thereupon  executed  a  general  release  to  the  defendant's  testatrix,  releasing  her 
both  as  guardian  and  as  an  individual  of  and  from  all  claims  and  demands  what- 
ever. The  release  was  prepared  by  the  complainant's  counsel,  she  signed  it  in  his 
presence  and  acknowledged  its  due  execution  before  him.  This  is  the  instrument 
which  the  complainant  seeks  to  have  declared  invalid. 

It  is  charged  that  the  release  was  procured  by  fraudulent  means.  The  com- 
plainant, in  describing  the  method  by  which  she  was  defrauded,  says,  that  when 
her  guardian  offered  her  the  sum  which  she  afterward  consented  to  take,  her  guard- 
ian told  her  that  she  was  not  entitled  to  her  money  until  her  youngest  sister  attained 
twenty-one  years  of  age,  and  that  unless  she  would  take  what  was  then  offered  to  her, 
she  would  get  nothing  for  several  years;  that  although  this  representation  was  false, 
her  confidence  in  her  mother  induced  her  to  believe  it  to  be  true,  and  being  fai 
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great  need  of  money,  she  accepted  the  sum  offered  under  the  pressure  of  ber 
necessities,  and  in  reliance  upon  the  truth  of  her  mother's  statement.  She  also 
says,  that  when  the  money  was  paid  to  her,  she,  at  the  request  of  her  guardian 
and  her  guardian's  counsel,  signed  some  paper,  but  she  does  not  remember  what 
it  was  ;  that  she  did  not  understand,  when  she  signed  the  paper,  what  it  was,  and 
was  wholly  ignorant  of  what  her  rights  in  the  matter  were.  She  further  says  that 
she  did  not  learn  that  she  had  been  defrauded  in  the  settlement  until  after  her 
guardian's  death,  which  occurred  just  fifteen  months  after  the  execution  of  the 
release.  Her  grievance  is  that  she  was  induced,  by  the  misrepresentation  of  her 
guardian,  to  accept  a  less  sum  than  she  was  legally  entitled  to. 

This  is  the  case  made  by  the  complainant's  bill.  If  she.  has  not  proved  it,  her 
bill  must  be  dismissed.  She  must  stand  or  fall  by  the  case  made  by  her  bill.  I 
think  it  would  be  difficult  to  imagine  a  case  where  the  proofs  submitted  to  main- 
tain an  action  show  more  conclusively  that  the  complainant  has  no  ground  of  action 
than  the  proofs  do  in  this  case.  All  the  evidence  before  the  court  was  submitted 
on  liehalr  of  the  complainant;  none  was  offered  by  the  defendant.  The  proofs 
show  that  from  the  inception  of  the  litigation  between  the  complainant  and  her 
guardian,  up  until  it  was  closed  by  the  settlement,  the  complainant  acted  under 
the  advice  and  direction  of  counsel  of  her  own  selection;  that  she  was  fully 
informed  as  to  her  rights,  and  also  respecting  the  duties  and  obligations  of  her 
guardian ;  that  after  the  litigation  commenced  no  personal  intercourse  took  place 
between  the  complainant  and  her  guardian,  but  that  all  the  negotiations  leading 
up  to  the  settlement  were  conducted  by  counsel,  and  were  conducted  with  candor 
and  fairness,  and  without  the  least  attempt,  on  the  part  of  the  counsel  of  the 
guardian,  so  far  as  appears,  to  deceive  or  mislead,  or  to  get  an  unfair  advantage 
for  his  client.  The  proofs  further  show  that  the  complainant  was  informed  by 
her  counsel  of  each  step  ^i  the  negotiation ;  that  she  had  the  benefit  of  his  advice 
whenever  she  was  called  to  speSc  or  act ;  that  she  did  nothing  except  by  his 
advice,  and  that  the  instrument  which  she  now  assails  as  fraudulent  was  drawn 
by  him,  and  executed  by  her  in  his  presence  to  carry  out  an  agreement  which  he 
had  negotiated  for  her,  and  which  she  assented  to  after  he  had  explained  it  to 
her,  and  she  had  advised  with  him  whether  she  should  assent  to  it  or  not.  The 
complainant  makes  no  charge  against  her  counsel. 

She  accuses  him  of  neither  infidelity,  nor  negligence  or  unskillf ulness ;  indeed, 
her  bill  conceals  the  fact  that  in  the  negotiation  of  the  settlement  and  in  its  consum- 
mation she  was  represented  by  counsel;  nay,  more,  the  bill  is  so  framed  as  to 
produce  the  conviction  in  the  reader's  mind  that  when  the  agreement  of  settle- 
ment was  made  the  parties  were  in  personal  contact  and  the  daughter  compljBtely 
subject  to  the  mother's  personal  influence. 

-  The  facts  put  in  evidence  to  impeach  the  release  demonstrate,  in  my  judgment, 
that  its  legal  integrity  is  perfect.  It  is  undoubtedly  a  highly  salutary  principle  of 
equity  jurisprudence  that  it  is  the  duty  of  courts  of  equity  to  examine  the  trans- 
actions^ of  persons  between  whom  fiduciary  relations  have  existed  with  the  utmost 
watchfulness  and  caution,  and  the  reason  for  the  rule  is  that  such  persons  can  seldom 
deal  on  terms  of  perfect  equality.  Generally  one  possesses  a  more  perfect  knowl- 
edge concerning  the  subject-matter  of  the  transaction  than  the  other;  and  it  is  also 
ordinarily  true  that  the  one,  in  consequence  of  his  former  position  of  dependence, 
will  naturally  incline  to  yield  a  readier  assent  to  the  wishes  of  the  other  than  he 
will  to  those  of  a  stranger,  and  will  also,  as  a  general  rule,  receive  the  statements 
of  the  other  with  less  caution  and  more  confidence  in  their  truth  than  he  will  those 
of  a  stranger.  But  this  principle  has  no  application  to  this  case.  Before  these 
parties  came  to  deal  with  each  other,  in  respect  to  the  matter  now  under  consider- 
ation, the  bond  of  confidence  which  had  previously  existed  between  them  had 
been  dissolved ;  distrust  and  fear  had  taken  the  place  of  confidence  and  respect ; 
the  parties  had  assumed  a  hostile  attitude  toward  each  other  and  were  dealing 
with  each  other  at  arms'  length,  and  so  distrustful  was  each  of  the  other  that  each 
had  placed  herself  under  the  guidance  of  a  skilled  champion  whose  duty  required 
him  to  exert  himself  to  the  utmost  of  his  skill  and  ability  for  the  protection  of  his 
client's  interest.  Being  thus  guarded,  it  was  impossible  for  the  defendant's 
testatrix  to  defraud  the  complainant  except  she  first  corrupted  her  counsel. 
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Nothing  of  that  kind  is  charged.     No  fraud  is  proved,  nor  do  the  proofs  show  that 
any  advantage  was  taken  of  the  complainant  in  the  settlement,  or  that  any  thing 
was  withheld  from  her  to  which  she  was  justly  entitled. 
The  complainant^s  bill  must  be  dismissed,  with  costs. 


Sbookd  Nat.  Bank  of  Jsbsbt  Citt  v.  O^Houbks. 

October,  1885. 

Etidbkcb  —  WiTNBSs,  Cbbdibilitt  of. 

Evidence  to  be  belieyed  must  not  only  proceed  from  the  mouth  of  a  credible  witoesfl, 
but  must  be  credible  in  itself. 

ChATTBL  MoBTGAGB  —  PUBCHASBB  FOB  YaLUB. 

a  vendee,  in  order  to  be  able  to  maintain  his  title  against  the  creditors  of  his  vendor, 
must  not  only  be  a  purchaser  for  value,  but  a  purchaser  in  good  faith. 

On  final  hearing  on  bill  and  answer  and  proofs  taken  in  open  court. 

Theodore  Ryerson  and  OHhert  CoUins^  for  ^complainants.  John  A,  MeOrath  and 
Stephen  B,  Bansomf  for  defendants. 

Van  Fleet,  V.  0.  This  case  involves  simply  the  decision  of  a  question  of  fact. 
The  complainants  are  judgment  creditors  of  Michael  O^Rourke,  and  as  such  have 
filed  their  bill,  asking  that  two  instruments  which  he  executed  may  be  set  aside  as 
fraudulent  against  creditors.  The  first  is  a  mortgage  made  by  him  to  his  two 
sons,  Michael  J.  and  John  O^Rourke,  bearing  date  March  1,  1883,  to  secure  $3,500, 
on  two  houses  and  lots  situate  in  Jersey  City;  and  the  second  is  a  bill  of  sale, 
bearing  the  same 'date,  made  by  him  to  his  son  Michael  J.,  by  which  he  trans- 
ferred a  stock  of  groceries  and  every  thing  else  belonging  to  the  grocery  business 
theretofore  carried  on  by  him,  together  with  all  sums  of  money  which  were  owing 
to  him  in  that  business.  The  complainants  charge  that  both  these  instruments 
are  fraudulent  as  to  creditors.  Whether  they  are  or  not  is  the  only  question  iu 
dispute. 

The  history  of  the  consideration  of  the  mortgage  is  a  very  remarkable  one. 
The  mortgagees  are  two  of  eight  children  of  the  mortgagor.  He  has  had  twa 
wives.  By  the  first  he  had  four  children,  two  8(ms  and  two  daughters,  and  by 
the  l^t  he  has  also  had  four  cliildren.  The  mortgagees  are  his  two  sons  by  his 
first  wife.  A.t  the  date  of  the  mortgage,  Michael  J.  was  twenty-two  years  of  age 
and  John  had  just  reached  his  majority.  No  consideration  passed  directly  from 
them  to  their  father,  but  their  father  makes  this  statement  respecting  the  con- 
sideration of  the  mortgage.  He  is  a  shoemaker,  and  carried  on  the  business  of 
making  and  selling  shoes,  in  a  small  way,  from  1852  to  1882  or  1883;  be  had  a 
bachelor  brother,  by  the  name  of  John,  who  was  also  a  shoemaker,  and  who  com- 
menced working  for  Michael  in  May,  1852,  an^  continued  in  his  employ  until 
his  death,  which  occurred  in  March,  1878.  John^s  wages  were  boiml  and 
washing  and  $5  a  week  in  money.  In  the  management  of  the  business  John 
took  as  active  a  part  as  Michaei ;  he  made  sales  and  collections  and  worked 
on  the  bench.  He  took  from  the  moneys  received  in  the  store,  for  liis  own 
use,  whjvtever  he  saw  fit.  Michael  says,  I  left  it  to  himself,  he  could  take 
$1,000  if  he  wanted  it.  No  account  was  kept  of  the  moneys  received  by  John 
on  account  of  his  wages  and  no  settlement  was  made  until  1876.  Michael  says 
John  then  asked  for  a  settlement.  A  witness,  produced  by  the  defendants,  and 
who  swears  he  was  present  when  John  asked  Michael  to  settle,  testifies,  that  John 
said  to  Michael  that  he  was  tliinkin^  of  going  to  the  old  country  for  his  h^Ith, 
and  that  having  worked  there  for  hmi  a  number  of  years  he  would  like  to  have  a 
settlement,  to  which  Michael  replied  that  he  would  settle  with  him.  Michael 
says,  that  John  and  he  made  a  settlement  shortly  afterward,  which  was  not  very 
exact,  they  had  no  accounts,  but  just  bunched  it,  and  agreed  on  $8,500,  although 
the  sum  really  due  John  was  $400  or  $500,  in  excess  of  that  amount.  Michael 
further  says,  that  immediately  after  agreeing  on  the  amount  due,  he  paid  John 
$8,500,  which  sum  John  at  once  handed  back  to  him,  stating,  that  he  desired 
him  (Michael)  to  hold  the  money  in  trust  for  his  two  boys,  Michael  J.  and  John, 
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and  give  them  a  mortgage  for  it  when  they  became  of  age.  Michael  also  says, 
that  although  John  lived  for  two  years  after  the  settlement,  neither  the  money 
nor  the  trust  was  ever  mentioned  a^ain  until  about  a  week  before  John^s  death, 
when  John  sent  for  him  to  come  to  his  chamber,  where  he  lay  sick,  and  that  then 
John  gave  him  his  bank  book  and  told  him  to  draw  some  $60  or  $65,  standing  to 
his  credit  in  a  savings  bank,  use  the  money  for  his  burial,  and  to  give  the  boys  a 
mortgage,  when  he  saw  fit,  for  the  $3,500,  together  with  any  balance  which 
might  he  left  of  the  money  drawn  from  the  bank.  The  defense  claim  that  the 
mortgage  in  question  was  given  in  execution  of  this  trust. 

It  must  be  admitted,  if  the  history  of  the  consideration  of  this  mortgage,  as 
thus  given,  is  true,  that  the  mortgage  is  valid  and  should  be  upheld  against  the 
creditors  of  the  mortgagor.  The  ii^»rtant  question  of  the  case  is,  can  this  evi- 
dence be  believed?  Now  evidence  to  be  believed  must  not  only  proceed  from  the 
mouth  of  a  credible  witness,  but  it  must  be  credible  in  itself  —  such  as  the  com- 
mon experience  and  observation  of  mankind  can  approve  as  probable  under  the 
circumstances.  We  can  have  no  test  of  the  truth  of  human  testimony,  except 
its  conformity  to  our  knowledge,  observation  and  experience.  Whatever  is  repug- 
nant to  these  belongs  to  the  mirtioulous,  and  is  outside  of  the  limits  of  judicial 
cognizance.  Evidence  is  generally  considered  improbable  when  it  imputes  to  the 
parties  to  a  transaction,  occurring  in  the  ordinary  course  of  human  affairs,  con- 
duct inconsistent  with  the  principles  by  which  men,  similarly  situated,  are  usually 
governed. 

John  O'Rourke,  at  the  time  the  settlement  was  made,  was  about  fifty-one  years 
of  age ;  he  was  a  native  of  Ireland ;  his  health  had  failed  —  he  had  consumption 
—  and  he  was  thinking  of  returning  to  the  old  country.  It  was  this  thought  that 
led  him  to  desire  a  settlement.  The  $8,500 —  if  any  such  sum  was  due  to  him  — 
represented  the  strength  of  his  manhood  and  constituted  his  all.  The  condition 
of  his  health  would  naturally  make  him  solicitous  about  his  future ;  fears  would 
start  unbidden  in  his  mind  that  he  would  soon  be  totally  disabled,  and  then  he 
would  realize  that  nothing  would  stand  between  him  and  want  but  his  accumu- 
lated earnings.  He  knew  not  how  many  years  were  before  him,  nor  what  they 
were  to  be,  whether  they  were  to  be  years  of  strength  or  years  of  weakness  and 
suffering.  And  yet,  with  all  these  incentives  to  the  practice  of  a  wise  provi- 
dence, it  is  said  that  he  was  so  improvident  as  to  strip  himself  of  every  thing  he 
had  in  the  world.  And  for  what  ?  Few  men,  except  under  the  influence  of  a 
very  powerful  motive,  will  make  themselve%  beggars  just  as  they  reach  the  con- 
dition of  life  when,  as  they  gaze  at  the  future,  the  danger  of  want  seems  most 
imminent  and  distressing.  John  O'Rourke  is  not  represented  as  a  man  of  inordi- 
nate affection.  He  never  evinced  any  special  attachment  to  the  mortgagees;  so 
far  as  appears  he  had  no  greater  love  for  them  than  for  his  other  nephews  and 
nieces.  He  is  said  to  have  been  a  man  of  deeply  religious  nature  and  to  have 
lived  a  holy  life.  If  he  had  impoverished  himself  for  his  church,  his  zeal  for 
religion  might  have  accounted  for  his  act,  but  as  it  is  his  extraordinary  act  stands 
without  either  motive  or  reason. 

But  suppose  it  be  conceded  that  an  adequate  motive  existed,  or  that  the  cestui 
qtie  trusts  are  not  obliged,  in  order  to  maintain  theii*  mortgages,  to  show  that  the 
creator  of  the  trust  acted,  in  creating  it,  with  the  prudence  which  usually  marks 
the  conduct  of  men  similarly  situated,  then  the  question  will  arise,  can  it  be 
believed  that  an  act  of  so  much  importance  to  the  actor,  as  well  as  to  the  persons 
whom  he  intended  to  benefit,  would  have  been  done  in  the  manner  in  which  it  is 
said  this  act  was  done  ?  Men  do  not  ordinarily  dispose  of  $3,500,  especially  if  it 
constitutes  all  they  have,  with  as  little  caution  as  they  pull  off  their  coats  or  do 
any  other  insignificant  act.  The  story  is  that  the  man  hoarded  his  waffes  until 
he  had  accumulated  $3,500,  and  then,  though  well  advanced  in  years  ana  broken 
in  health,  he  stidpped  himself  of  all  his  property  for  the  benefit  of  two  of  his 
nephews,  and  he  aid  this,  too,  at  a  time  when  there  was  nothing  in  their  condi- 
tion which  made  such  an  act  either  necessary  or  desirable.  The  act  was  the  most 
important  of  his  life  so  far  as  it  affected  his  property  interests.  He  did  not  do 
it  inconsiderately.-  No  man  does  such  an  act  without  careful  thought.  If  Michael 
O^Rourke  tells  the  truth,  this  was  a  long  cherished  desire  of  John^s  heart,  for  he 
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says,  John  always  told  him  that  he  intended  to  leave  whatever  he  owed  him,  in 
his  hands  for  his  boys.  If  this  is  true,  there  can  be  no  doubt  that  the  project 
was  one  which  was  very  near  John^s  heart ;  indeed,  it  would  seem  to  have  been 
the  great  object  of  his  life.  He  would,  therefore,  naturally  be  very  anxious, 
when  he  came  to  lay  plans  for  carrying  it  into  eflEect,  to  see  to  it,  that  such  pre- 
cautions were  adopted  as  would,  in  his  judgment,  render  the  accomplishment  of 
his  purpose  certam.  He  might  not  have  known  what  precautions  were  best 
to  that  end,  but  if  he  was  conscious  of  his  ignorance,  it  is  reasonable  to  suppose 
that  he  would  have  sought  counsel,  or  if  it  is  believed  that  his  secretive  nature 
made  him  shrink  from  that  course,  still,  I  think  we  must  regard  it  as  certain,  that 
his  desire  that  his  scheme  should  be  faithfully  executed  would  have  induced  him, 
when  he  came  to  place  the  money  in  Michael^s  hands,  to  have  called  a  witness — for 
example  his  confessor —  to  bear  testimony  in  case  of  Michael's  death,  or  in  case 
pecuniary  misfortune  should  befall  Michael,  that  he  had  made  himself  poor  to 

Erovide  a  bounty  for  his  two  nephews.  Nothing  but  an  extraordinary  love  could 
ave  prompted  such  improvident  generosity,  and  a  love  which  is  strong  enough 
to  induce  one  man  to  make  himself  poor  that  another  may  enjoy  his  property 
will  naturally  guard  its  property  with  tne  most  jealous  care.*  It  will  be  eager  to 
erect  bars  against  the  intrusion  of  others,  and  in  its  zeal  to  protect  its  object  will 
adopt  unnecessary  safeguards.  Yet  nothing  of  that  kind  surrounds  this  act  The 
$3,500  were  passed  over  with  as  little  ceremony  as  would  have  marked  the 
transaction  if  the  subject  of  the  gift  had  been  a  dime.  An  important  trust  was 
created  with  less  caution  than  most  persons  would  have  observed  in  dealing  with 
a  matter  involving  one-tenth  of  its  pecuniary  stake. 

The  transaction  is,  in  other  respects,  a  startlingly  improbable  one.  Michael  knew 
long  prior  to  his  settlement,  that  John  intended  to  leave  this  money  in  his  hands. 
He  swears,  it  will  be  remembered,  that  John  always  told  him  such  were  his  in- 
tentions, yet  he  says  the  very  moment  that  John  and  he  agreed  upon  the  sum 
which  should  be  paid,  he,  without  inquiring  whether  or  not  John  wanted  the 
money,  and  without  making  the  slightest  allusion  to  John^s  oft-repeated  declara- 
tion that  he  intended  to  leave  this  money  in  his  hands  for  his  boys,  paid  John 
the  money,  and  John  thereupon,  at  once,  handed  the  money  back,  and  created 
this  trust.  This  was  a  very  large  sum  of  money  for  a  person  in  MichaePs  circum- 
stances to  have  at  his  command.  He  says  he  had  had  it  in  his  house  for  about 
two  weeks.  If  this  is  true,  it  is  probably  the  only  time  in  his  life  when  he  had 
so  large  a  sum  of  money  under  hi%  control  for  so  long  a  period.  But  the  most 
incredible  feature  of  this  part  of  his  story  is,  that  knowing,  as  he  says  he  did, 
that  John  intended  to  leave  this  money  in  his  hands,  he  should  have  paid  John 
the  money,  and  that  John  should  have  accepted  it.  Both  the  payment  and  ac- 
ceptance are  so  utterly  inconsistent  with  the  purpose  of  one  of  the  parties 
and  the '  understanding  of  both,  that  nothing  short  of  a  credulity  which 
is  incapable  of  drawing  a  distinction  between  the  probable  and  improbable  can 
believe  that  they  occurred.  In  addition,  it  should  be  noted,  that  the  evidence  of 
Michael  O'Rourke  in  relation  to  this  part  of  the  transaction,  given  on  different 
occasions,  stands  in  strange  contradiction.  On  his  examination,  under  proceed- 
ings supplementary- to  the  execution  issued  on  the  complainant's  judgment,  he 
testified  that  he  paid  John  the  $8,500  immediately  after  the  settlement,  and  that 
John  took  the  money  and  put  it  in  his  trunk,  where  he  kept  it  for  about 
weeks,  and  then  handed  it  back  to  him.  On  the  trial  of  this  case,  he  testified,  it 
will  be  remembered,  that  John  returned  the  money  to  him  on  the  very  day  of  the 
settlement  and  immediately  on  its  being  handed  to  him. 

But  again,  by  the  terms  of  the  trust,  the  money  was  to  be  held  for  the  cestui  que  truUs 
until  they  reached  the  age  of  twenty-one  years,  and  then  the  trustee  was  not  to  pay 
the  money,  bnt  to  give  the  cestui  que  trusts  a  mortgage  for  it.  And  Michael  O'Rourke 
swears,  that  the  reason  John  assigned  for  this  provision  of  the  trust  was,  the  woman 
who  was  then  his  wife  was  not  the  mother  of  the  cestui  que  trusts.  It  is  impossible  for 
my  mind  to  follow  this  reasoning.  If  John  wanted  MichaePs  two  sons  to  have  the 
$3,500  when  they  reached  their  majority,  I  cannot  understand  why  he  should  not 
have  directed  that  the  money  should  be  paid  to  them  at  that  time,  nor  how  the 
fact  that  Michael's  wife  was  not  their  mother  could  have  had  the  slightest  influence 
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on  John's  mind  in  deciding  "what  the  terms  of  the  trust  should  be.  And  it  is 
equally  difficult  for  me  to  understand  how  or  why  John  should  have  thought  of  a 
mortgage  in  connection  with  his  gift.  The  proofs  render  it  quite  certain  that 
John  had  never  held  such  a  security.  He  knew  nothing  about  mortgages.  His 
nephews,  and  not  his  brother,  were  the  subject  of  his  bounty,  and  the  natural  and 
most  direct  way  for  him  to  have  effected  his  purpose,  and  the  one  which  would 
have  been  most  likely  to  suggest  itself  to  a  man  of  his  knowledge  and  experience,  j 
was  to  have  directed  that  the  money  should  be  paid  to  his  nephews  when  they  } 
reached  full  age.  ' 

The  reason  assigned  for  this  provision  df  the  trust  is  so  absurd,  and  the  pro-   i 
vision  itself  is  so  manifestly  unnatural  under  the  circumstances  as  to  place  the 
whole  story  of  the  defense,  when  its  other  improbable  features  are  considered, 
beyond  the  scope  of  a  rational  credulity. 

From  the  fact  that  an  attempt  has  been  made  to  maintain  this  mortgage  on  a 
false  consideration  the  conclusion  is  irresistible  that  it  has  no  consideration.  To 
my  mind  it  is  clear  that  it  was  executed  to  defend  the  creditors  of  the  mort- 
gagor. 

The  discussion  of  the  other  question,  whether  the  bill  of  sale  is  entitled  to  be 
upheld  as  valid  against  the  complainant  or  not,  need  not  be  extended.  Both 
instruments  were  executed  at  the  same  time  and  were  parts  of  the  same  transac- 
tions, and  were  doubtless  the  outgrowth  of  the  same  purpose.  By  them  a  debtor, 
who  was  hopelessly  insolvent,  and  against  whom  his  creditors  had  just  instituted 
suits,  stripped  himself  of  all  his  property  and  placed  two  of  his  sons,  who  were 
members  of  his  family  and  without  means,  in  a  position  where,  if  the  instruments 
are  given  effect  according  to  their  terms,  they  will  take  all  his  property  and  ren- 
der any  effort  by  his  creditors  to  collect  their  debts  abortive.  The  character  of 
one  of  these  instruments  has  already  been  defined.  Therd  can  be  little  doubt  tliat 
the  bill  of  sale  was  executed  for  the  same  fraudulent  purjlose.  But  it  is  said  the 
proofs  show  that  the  bill  of  sale  was  founded  on  a  full  consideration,  actually 
paid.  They  do  so  show,  but  they  also  show  something  more.  They  show  that 
the  vendee  was  so  eager  to  become  the  purchaser  of  this  property  that,  though 
thfi  vendor  was  his  debtor  in  a  sum  nearly  double  the  amount  he  agreed  to  pay 
for  the  property,  he  borrowed  the  money  to  make  the  purchase.  But  Michael  J. 
O'Rourke,  in  order  to  maintain  his  title  against  the  complainants,  must  be  some- 
thing more  than  a  purchaser  for  value,  he  must  be  a  purchaser  in  good  faith.  A 
vendee  who  purchases,  knowing  that  the  purfiose  of  the  vendor  in  selling  is  to 
place  his  property  beyond  the  reach  of  his  creditors,  and  he  buys  under  circum- 
stances which  show  that  he  was  a  participant  in  his  vendor's  fraud,  acquires  a 
title  which  the  vendor's  creditors  may  successfully  impeach.  Green  v.  Tantum^ 
19  K  J.  Eq.  105;  S.  0.  on  appeal,  21  id.  364;  Schmidt  v.  Opil,  33  id.  138. 

The  father's  purpose  in  this  transaction  is  perfectly  obvious.  There  can  be  no 
doubt  tha^  the  son  knew  all  about  it  and  was  something  more  than  a  willing 
instrument  in  the  hands  of  his  father.  The  complainants  are  entitled  to  a  decree 
declaring  both  instnunents  void  as  to  them.     They  are  also  entitled  to  costs. 

1.  The  court,  in  disposing  of  the  questions  in  dispute  among  the  defendants  to 
a  bill  of  Interpleader,  is  at  liberty  to  adopt  any  recognized  method  of  trial  which 
will  best  accomplish  justice  in  the  particular  case. 

2.  An  order  drawn  by  a  creditor  upon  his  debtor,  directing  the  payment  of  a 
sum  of  money  out  of  a  specified  fund,  and  which  is  presented  to  the  debtor, 
though  not  accepted,  constitutes  a  good  assignment  in  equity. 

3.  A  person  to  be  in  a  position  to  impound  money  in  the  hands  of  the  owner 
for  his  benefit  by  notice  under  the  third  section  of  the  mechanics'  lien  law  must 
be  a  creditor  of  the  contractor  for  work  done,  or  material  furnished  for  the  build- 
ing; his  debt  must  be  due  and  he  must  have  demanded  payment  of  the  contractor 
of  a  sum  which  the  contractor  is  obliged  to  pay  at  once. 

4.  Under  a  building  contract  containiug  a  clause  that  the  work  shall  be  done 
under  the  direction  and  to  the  satisfaction  of  a  particular  person,  to  be  testified 
by  a  writing  or  certificate  under  his  hand,  no  right  to  the  money  earned  under 
the  contract  accrues,  and  no  action  can  be  maintained  to  recover  it  until  the  cer- 
tificate is  procured,  or  the  contractor  is  entitled  to  it.   . 
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OF  L»H8. 

The  court,  in  disposing  of  th«  questions  in  dispute  amonff  the  defendants  to  a  bill  of  in- 
terpleader, is  at  liberty  to  adopt  any  reoogniied  method  of  uial  which  wiU  best  accomplish 
justice  in  the  particular  case. 

An  order  drawn  by  a  creditor  upon  his  debtor  direotine  the  payment  of  a  sum  of  mone^ 
out  of  a  specified  fund,  and  which  is  presented  to  the  debtor,  tnough  not  accepted,  consti^ 
ttttes  a  good  assignment  in  equity. 

A  person  to  be  entitled  to  the  remedy  ffiven  by  the  third  section  of  the  mechanics'  lien 
law  must  (1)  be  a  creditor  of  the  contractor  whose  debt  was  contracted  for  work  done  to 
the  buildinff  erected  by  the  contractor  for  the  owner,  or  for  material  furnished  for  the 
buildinff.  (2)  His  debt  must  be  due.  (8)  There  must  be  a  demand  and  refusal,  and  the 
demand  must  be  for  such  an  amount  as  the  creditor  is  entitled  to  be  paid  at  once.  (4) 
The  creditor  must  five  notice  in  writine  to  the  owner  of  the  contractors  refusal  to  pay 
and  of  the  amount  by  him  demanded.  Where  the  statutory  requisites  exist  and  the  proper 
steps  have  been  taken  it  works  an  assiffument  pro.tafUo  to  the  workman  or  material-man 
of  the  rights  of  the  contractor  against  Oie  owner,  and  to  that  extent  they  take  the  place  of 
the  contractor. 

Where  the  contract  under  which  work  is  done  expressly  provides  that  the  work  was  to 
be  performed  under  the  direction,  and  to  the  satisfaction  of  a  particular  person,  to  be 
tesufled  bv  a  writing  or  certificate  under  bis  band,  no  right  to  tne  money  earned  undef 
the  contract  accrues,  and  no  action  can  be  maintamed  to  recover  it  untu  the  certificate 
has  been  procured,  or  the  contractor  is  entitled  to  it. 

On  final  hearing  on  answers  to  bill  of  interpleader  and  proofs  taken  in  open 

C0Ul(i. 

WiUard  P.  Voorhset,  for  Alfred  J.  Butler.  J,  V.  D,  E.  MoU,  for  Howell,  Tot- 
ten  &  Company.  Charae  C,  LudlaWj  for  McFadden  &  Dooley.  Jofnes  E,  Eow- 
eUy  for  Chapin  Hall  Mimufacturing  Company.  Bobert  Ad/ram^  for  Samuel  Arm- 
strong. 

Van  Flbbt,  Y.  C.  This  suit  was  commenced  by  bill  of  interpleader.  A 
decree  has  been  made,  by  consent,  that  the  defendants  interplead,  and  the  ques- 
tions now  to  be  decided  are,  first,  which  of  the  defendants  are  entitled  to  the 
fund  in  court,  and,  second,  in  what  order  shall  they  be  paid  ?  The  fund  in  con- 
troversy was  earned  under  a  building  contract,  made  by  the  complainant  with 
Frank  W.  Moore,  which  was  filed  pursuant  to  the  directions  of  the  statute,  so 
that  the  right  of  all  persons,  except  the  contractor,  to  acquire  a  lien  against  the 
buildinff  was  cut  off. ,  The  sum  in  dispute  js  $1,278.88.  The  claimants  are  five 
in  number,  and  the  aggregate  amount  of  their  claims  is  $2,571.18.  They  all  base 
their  claims  on  notices  given  pursuant  to  the  third  section  of  the  mechanics'  lien 
law.  Their  notices  were  served  as  follows:  that  of  Alfred  J.  Butler,  September 
8,  1888;  those  of  Howell,  Totten  &  Company  and  McFadden  &  Dooley,  Sep- 
tember 27 ;  and  that  of  the  Chapin  Hall  Manufacturing  Company,  October  24. 

The  questions  at  issue  in  the  case  arise  upon  the  answers  to  the  bill  of  inter- 
pleader, no  other  pleading  having  been  filed  by  the  defendants.  The  court,  in 
disposing  of  the  questions  in  dispute  among  the  defendants  to  a  bill  of  inter- 
pleader, is  at  liberty  to  adopt  any  recognized  method  of  trial  which  will  best 
accomplish  justice  in  the  particular  case.  If  at  the  hearing  on  the  bill  the  ques- 
tions, m  which  the  defendants  are  alone  interested,  are  stat^  with  sufficient  clear- 
ness and  certainty  in  the  answers  to  the  bill  to  present  proper  issues,  and  they  are 
ripe  for  decision,  the  court  may,  at  the  same  time  tnat  it  decides  the  question 
whether  the  bill  was  properly  filed  or  not,  also  decide  questions  at  issue  among 
the  defendants  and  dispose  of  the  case  finally.  If,  however,  the  case,  as  among 
the  defendants,  is  not  at  that  time  in  condition  to  be  proberly  disposed  of,  the 
court  may  then  adopt  such  course^as  may  seem  best  under  the  circumstances,  as 
by  directing  that  issues  shall  be  raised  by  appropriate  pleadings,  or  that  an  action 
at  law  shallbe  brought,  or  that  such  other  course  shall  be  taken  as  may  seem  beat 
suited  to  the  nature  of  the  case.  Exeoutcn  of  Condict  v.  King^  2  Beas.  875;  2 
Dan.  Ch.  Pr.  (5th  Am.  ed.)  1569. 

No  direction  has  been  ^iven  by  the  court  in  this  case,  but  the  defendants  hare 
broaght  the  case  to  hearmg  on  their  answers  filed  to  ti^e  complainant's  bill.    By 
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their  answers  they  each  rest  their  claim  to  the  money  in  dispute  on  a  single  ground, 
namely,  notice  given  to  the  owner  pursuant  to  the  direction  of  the  tMrd  section 
of  the  mechanics'  lien  law.  Neither,  by  his  answer,  discloses  any  other  groimd  of 
claim,  or  sets  up  a  right  acquired  by  any  other  means,  or  in  an^  other  way;  so  that 
no  other,  no  matter  how  well  founded,  has  been  put  in  issue  in  such  manner  that 
its  validity  can,  under  the  present  records,  be  the  proper  subject  of  either  judicial 
investigation  or  determination.  This  remark  is  made  because  the  proofs  seem  to 
show  that  two  of  the  contestants  have  a  ground  of  cl&im  in  addition  to  that  set 
up  in  their  answers.  As  the  proofs  now  stand,  it  appears  that  the  contractor,  on 
the  18th  of  October,  1888,  drew  an  orrfer  in  f avor  of  the  Chapin  Hall  Manufacturinfi^ 
Company  on  the  owner  for  the  same  sum  claimed  in  the  notice  which  they  served 
on  the  owner  on  the  24th  of  October,  1888,  and  that  the  order  was  delivered  by  the 
payees  to  the  owner  within  a  day  or  two  after  its  date,  and  remained  in  her  hands 
up  to  the  time  of  the  trial. 

It  also  appears  that  the  contractor  subsequently  drew  an  order  on  the  owner  in 
favor  of  McFadden  &  Dooley  for  the  sum  specified  in  their  notice.  This  order 
is  without  date.  The  proofs  do  not  show  that  it  was  ever  presented  or  shown  to 
the  owner,  nor  that  she  was  ever  notified  of  its  existence.  The  doctrine  is  now  at 
rest,  that  an  order  drawn  by  a  creditor  upon  his  debtor,  directing  the  payment  of 
a  sum  of  money  out  of  a  specified  fund  and  which  is  presented  to  the  debtor, 
though  not  accepted,  constitutes  a  good  assignment  in  equity.  SuperinUndent  of 
Schools  V.  Heathy  2  McCar.  22;  Shannon  v.  Hoboken,  87  K.  J.  Eq.  128;  S.  C,  on 
appeal,  id.  818. 

A  person  to  be  in  a  position  to  be  entitled  to  the  remedy  given  by  the  third 
section  of  the  mechanics'  lien  law  must,  in  the  first  place,  be  a  creditor  of  the  con- 
tractor, not  a  general  creditor,  but  a  creditor  whose  debt  was  contracted  for  work 
done  to  the  building  erected  by  the  contractor  for  the  owner,  or  for  material  fur- 
nished for  the  building.  Such  is  the  plain  direction  of  the  statute.  SecoTid,  He 
must  be  a  creditor  whose  debt  is  due.  Before  a  workman  or  material-man  can 
notify  the  owner  of  his  claim,. he  must  put  the  contractor  in  fault.  The  statute 
says  that  when  the  contractor  shall,  upon  demand,  refuse  to  pay  the  money  or 
wages  due,  the  owner  may  be  notified.  Until,  therefore,  the  contractor  has 
refused  to  .pay  what  is  justly  due  and  in  arrear,  the  statutory  remedy  is  not  appli- 
cable. B^ve  V.  Elmendorf  9  Vt.  125.  Third,  There  must  be  a  demand  and 
refusal,  and  the  demand  must  be  for  such  an  amount  as  the  creditor  is  entitled  to 
be  paid  at  once.  There  can  be  no  recovery  against  the  owner  of  a  lesser  sum  than 
that  demanded  of  the  contractor,  because  the  finding  that  such  lesser  sum  was 
the  debt  really  due  would,  per  m,  show  that  the  contractor  was  not  in  fault  in 
refusing  to  pay.  His  obligation  is  to  pay  the  money  or  wages  due,  and  if 
more  is  demanded,  he  has  a  right  to  refuse  to  pay.*  Reece  v.  Elmendorf,  supra. 
Fourth,  The  creditor  must  give  notice,  in  writing,  to  the  owner  of  the  con- 
tractor's refusal  to  pay  and  of  the  amount  by  him  demanded.  In  a  case  where 
all  these  requisites  exist,  the  workman  or  material-man  has  a  right  to  have  the 
owner  retain  the  amount  so  due  to  him  and  demanded  **out  of  the  amount 
owing  by  him  to  the  contractor,*'  and  the  owner,  on  being  satisfied  of  the  cor- 
rectness of  the  sum  demanded,  must  pay  the  same  to  the  workman  or  material- 
man, and  the  receipt  of  the  workman  or  material-man  will  entitle  the  owner  to 
an  allowance  therefor  aeainst  the  contractor.  In  a  case  where  the  statutory 
requisites  exist,  notice,  given  according  to  the  statute,  works  an  assignment,  pro 
iantOf  to  the  workman  or  material-man  of  the  rights  of  the  contractor  against 
the  owner.  Wightman  v.  Brenner,  26  N.  J.  Eq.  489.  Upon  notice  given,  the 
workman  or  material-man,  to  the  extent  of  his  demand,  takes  the  place  of  the 
contractor.  Beeve  ▼.  EJmendorfy  supra.  But  if,  when  the  notice  is  served  on  the 
owner,  there  is  nothing  owing  to  the  contractor,  and  he  is  without  right  against 
the  owner,  the  notice  is  without  legal  effect  Craig  ▼.  Smitfi,  8  Vt.  549.  The 
test  is  whether  a  suit  for  the  money  demanded  will  lie  by  the  contractor  against 
the  owner ;  if  it  will  not,  the  owner  is  not  liable  to  a  suit  by  the  workman  or 
material-man.  Beece  ▼.  Mmendorf  supra.  The  construction  of  the  statute  to 
this  extent  is  settled,  and  the  rights  of  the  claimants  to  the  fund  in  court  must 
be  determined  by  the  rules  above  stated. 
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The  notice  of  Alfred  J.  Butler  was  served,  as  already  stated,  September  8, 
1883.  His  claim  is  for  $79.43.  His  debt  had  the  required  character;  it  was  due, 
had  beeu  demanded,  and  payment  refused;  his  notice  was  in  proper  form  an4 
duly  served,  and  at  the  time  of  its  service  §1,200  were  due  from  the  owner  to  the 
contractor.  These  facts  made  a  perfect  case  in  his  favor,  and  gave  him  a  clear 
right  to  be  paid  out  of  the  money  then  due  to  the  contractor.  The  moneys  then 
due,  however,  constitute  no  part  of  the  fund  now  in  court;  they  were  paid  by  the 
owner  to  the  contractor  'on  the  26th  of  September,  1883,  and  the  fund  now  in 
court  represents  moneys  earned  by  the  contractor,  under  the  contract,  subsequent 
to  that  date.  The  owner's  payment  to  the*contractor,  subsequent  to  the  service 
of  Mr.  Butler's  notice,  was  unquestionably  wrongful  as  to  him,  and,  if  made  with- 
out his  consent,  did  not  impair  his  rights  against  the  owner.  His  notice  by  force 
of  law  put  him,  to  the  extent  of  his  demand,  in  the  place  of  the  contractor,  and 
operated  as  an  assignment  of  so  much  of  the  money  then  due  as  was  sufficient  to 
pay  his  claim.  By  his  notice  he  became  by  subrogation  the  creditor  of  the  owner, 
and  in  this  state  of  affairs  a  payment  by  the  owner  to  another  person  of  the  money 
due  to  him  obviously  left  his  rights  unimpaired  and  his  debt  undischarged.  His 
notice  did  not  touch  the  fund  now  in  court;  it  was  impossible  for  it  to  do  so,  for 
the  fund  did  not  then  exist.  He  intended  by  this  notice  to  reach  the  fund  then 
due  to  the  contractor.  His  notice  was  effectual  to  that  end,  and  he  stands,  there- 
fore, now  precisely  in  the  same  position  as  he  would  if,  under  an  assignment  by  the 
contractor  of  another  fund,  he  was  asserting  a  right  in  this.  It  is  clear  that  he 
has  no  right  in  this  fund. 

The  claimants  next  in  order  of  time  are  Howell,  Tot  ten  &  Co.  and  McFaddea 
<Sb  Doolcy.  Their  notices  were  both  served  on  the  same  day,  but  not  precisely  at 
the  same  time,  that  of  Howell,  Totten  &  Co.  having  been  served  first.  McFaddea 
&  Dooley  contend  that  although  their  notice  was  served  after  that  of  Howell, 
Totten  &  Co.,  yet  that  they  are  under  the  general  rule;  that  the  law  does  not 
regard  the  fraction  of  a  day  entitled  to  standon  the  same  footing  with  Howell, 
Totten  «fc  Co.,  and  that  the  two  claims  should  be  held  to  be  concurrent.  Tl«3  case 
does  not  call  for  a  decision  of  this  question.  McFadden  &  Dooley  did  their 
work  under  a  written  contract.  The  sum  or  price  they  were  to  receive  was  not 
payable  until  their  work  was  completed.  Their  contract  expressly  provided  that 
their  work  was  to  be  done  under  the  direction  and  to  the  satisfaction  of  a  par- 
ticular person,  to  be  testified  by  a  writing  or  certificate  under  his  hand.  The 
construction  which  this  clause  is  to  receive  is  settled.  No  right  to  the  money 
earned  under  the  contract  accrues,  and  no  action  can  be  maintained  to  recover  it 
until  the  certificate  has  been  procured,  or  the  contractor  is  entitled  to  it.  Byrne 
V.  Sisters  of  St.  Elizabeth,  45  N.  J.  L.  213.  When  McFadden  &  Dooley  served 
their  notice  their  work  was^ot  completed,  their  money  was  not  due,  they  had  no 
certificate,  they  had  made  no  demand  of  payment  of  the  contractor  and  had  no 
right  to  do  so.  They  had  no  right,  therefore,  to  give  notice  to  the  owner,  and 
their  act,  in  that  regard,  was  without  the  slightest  legal  effect.     Their  notice 

fives  them  no  right  to  the  fund  in  court.  The  proofs  show  that  when  Howell, 
otten  &  Company  served  their  notice  they  were  creditors  of  the  contractor,  for 
a  debt  of  the  requisite  nature,  and  that  all  the  other  facts,  which  the  statute 
makes  necessary  to  entitle  them  to  look  to  the  owner  for  payment,  existed,  and 
that  their  notice  was  in  proper  form  and  duly  served.  They  are,  therefore, 
entitled  to  be  paid  out  of  the  moneys  in  court. 

Two  notices  were  served  on  behalf  of  Samuel  Armstrong,  the  first,  October  4, 
1883,  and  the  last,  December  27,  1883.  Nothing  was  due  to  him  from  the  con- 
tractor when  the  first  notice  was  servreJ,  and  that  fact  appears  on  the  face  of  the 
notice  itself,  but  the  proofs  show  that  when  the  second  notice  was  served,  Mr. 
Armstrong  had  taken  all  the  steps  required  by  the  statute  to  entitle  him  to 
impound  the  money,  earned  under  the  contract,  in  the  hands  of  the  owner  for 
his  benefit,  and  his  claim  will,  therefore,  be  entitled  to  prevail,  if,  after  jMiying 
claimants  standing  prior  in  point  of  time,  any  thing  shall  be  left  to  be  applied  to 
his. 

Notice  of  the  claim  of  the  Chapin  Hall  Manufacturing  Company  was  served 
October  24,  1888.     Their  notice  states  that  there  was  due  to  thent,  on  that  day, 
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the  sum  of  $641.86.  Their  books  show  that  that  amount  was  then  due,  but  their 
proof  of  demand  of  payment  of  the  contractor  is,  in  my  judgment,  fatally  defect- 
ive. No  demand  is  shown  to  have  been  made  after  October  18,  1883.  A 
demand  on  that  day  is  proved.  It  was  a  demand  for  $641.86,  but  it  is  entirely 
clear,  on  the  proofs  produced  by  the  claimants  themselves,  that  the  sum  demanded 
on  that  day  was  in  excess  of  the  amount  then  either  due  or  owing.  Their  claim 
is  for  lumber  sold  and  deliveied,  and  their  books  show,  that  up  to  and  including 
the  18th  of  October  they  had  only  furnished  lumber  to  the  amount  of  $508. 94,  so 
that  it  is  manifest,  that  if  they  made  a  demand  on  the  18th  of  October  of  $641.86, 
they  demanded  $182.92  more  than  was  due  to  them,  and  consequently  that  the 
refusal  of  the  contractor  to  pay  was  rightful.  Their  books  also  show  that  they 
delivered  limiber  to  the  contractor  on  the  19th  of  October,  and  also  on  the  24th, 
and  the  difference  between  the  amount  which  was  due  on  the  18th,  and  that  which 
was  due  on  the  24th  is  made  up  by  the  amount  charged  for  the  limiber  delivered 
on  the  19th  and  24th,  but  there  is  no  proof  whatever  that  any  demand  was  made 
subsequent  to  the  18th  of  October,  nor  any  evidentie  in  the  case  tending  to  show 
that  the  lumber  charged  on  the  19th  and  24th  of  October  had  been  actually  deliv- 
ered prior  to  the  18th.  Their  proofs  on  this  vital  point  are  fatally  defective,  and 
their  claim,  for.  that  reason,  must  be  rejected. 

The  fact  has  already  been  mentioned  that  the  Ohapin  Hall  Manufacturing  Com- 
pany hold  an  order,  drawn  by  the  contractor  on  the  owner,  for  the  same  sum 
claimed  in  the  notice  which  they  served  on  the  owner.  That  paper  was  put  in 
evidence  without  objection,  and  is  now  before  the  court.  It  may  be  that  its 
validity  was  not  challenged,  nor  its  competency  as  evidence  disputed,  because  it 
had  not  been  set  up  in  the  pleadings  by  these  claimants  as  one  of  the  grounds  of 
their  claim.  The  other  claimants  were  not  bound  to  dispute  it  until  it  was  set 
up  in  the  pleadings  as  a  ground  of  claim,  and  they  thus  afforded  the  opportunity 
given  by  law  in  all  cases  for  investigation  and  defense.  If,  however,  its  validity 
*  IS  not  open  to  question,  and  its  integrity  is  imassailable,  then,  according  to  an 
established  rule  of  equity  jurisprudence,  it  transferred  to  these  claimants  a  part  of 
the  fund  in  court,  and  they  should  not  be  deprived  of  the  right  thus  conferred 
unless  by  laches,  otherwise  they  have  extinguished  it. 
Vol.  L— 97 
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ABATEMENT. 

See  Nuisance,  117. 

ACCEPTANCE. 

See  Assignment,  611;  Interflbadbb,  766 ;  Negotiable  Instbument,  810. 

ACCESSORY. 
See  Criminal  Law,  76, 
ACKNOWLEDGMENT. 
See  Deed,  467 ;  Statute  op  Limitations,  591. 
ACTION. 
Negligent  killing  —  does  not  survive  against  representative  of  wrong-doer.]    A 
cause  of  action  given  by  statute  to  tlie  personal  representatives  of  a  deceased 
person,  to  recover  damages  for  the  negligent  killing  of  such  person,  does  not  sur. 
vive  the  death  of  the  wrong-doer.    Tertare  v.  Wi9wald,  16  flow.  Pr.  8,  overruled. 
ffegerich,  Adminietratrix,  v.  Keddie,  Executor,  N.  Y.,  86  ;  Moriarty  v.  Bartlett, 
N.  Y.,  91. 

ADMINISTRATOR. 

See  Executors  and  Administrators. 
ADVERSE  POSSESSION. 
A  conveyance  by  A.  of  land  in  the  adverse  possession  of  B.  is  ineffectual  to  pass 
title.     Burdick  v.  Burdick,  R.  I.,  19. 

See  Contract  of  Sale,  116 ;  Municipal  Corporation,  14. 
AGENCY. 

1.  CHtyboard— employees— oompensation  — approval  by  city  cotmoiL]  A  statute 

provided  that  the  board  of  public  works  in  the  city  of  Providence  might  hire 
such  employees  as  it  deemed  needful,  "  and  agree  with  them  for  their  compen- 
sation, provided,  however,  that  when  such  compensation  shall  exceed  the  sum 
of  $1,000  per  annum,  such  compensation  shall  be  subject  to  the  approval  of  the 
city  council  .  .  .  which  said  compensation  shall  be  paid  out  of  the  city 
treasury."  Of  the  emplovees  so  hired,  the  city  council  approved  the  compensa- 
tion of  all  except  two,  who  were  hired  at  more  than  $1,0^00  per  annum,  and  in 
regard  to  whom  the  council  took  no  action.  Held^  that  these  two  were  entitled 
to  the  pay  agreed  on  with  the  board  of  public  works.  Held,  further,  that  the  city 
council  could  disapprove  the  compensation  agreed  on  by  the  board  of  public 
works  or  approve  it  with  a  reduction  in  amount,  but  could  not,  by  mere  non- 
action, defeat  the  agreement  made  by  the  board.    Matlieweon  v.  Tripp,  R.  I.,  81. 

2.  Oommissions  —  riffht  to  recover.]    An  agent,  was  emploved  to  purcnase  ice  for 

his  principal,  and  authorized  to  receive  from  the  vendor  a  certain  commission 
from  the  purchase-price.  The  contract  was  signed  by  plaintiff  as  agent,  and  no 
concealment  or  fraud  was  practiced  on  defendant.  HM,  that  the  contract  was 
not  void  as  against  public  poli<nr,  and  plaintiff  was  entitled  to  recover.  Snavo  v. 
PenobKOt  Rvoer  Ice  Company,  Me.,  94. 
See  MoRTOAOB,  440 ;  Nbgotiablb  Instrumbnt,  166 ;  Partnership,  654 ;  Trustee 

Process,  257. 
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ALIEN. 
See  Intestacy,  255. 

AMENDMENT. 
See  CJoNTRACT,  145 ;  Justice  op  Peace,  357 ;  Mandate,  240;  Pleading,  227,  556, 

573. 

ANIMALS. 

1.  Bees  —  no  title  by  trespass.]    Bees  are  animals /<»*«  naturm,  and  until  reclaimed 

are  only  owned  ratione  soli.  In  obtaining  possession  of  an  animal  fera  natura 
no  title  is  gained  by  one  wbo  wben  so  obtaining  possession  is  a  trespasser.  A. 
witbout  B.'s  permission  put  upon  a  tree  on  B.'s  land  an  empty  box  for  bees  to 
bive  in.  The  box  remained  there  more  than  two  years,  when  C.  took  the  box 
down,  took  out  a  swarm  of  bees  and  replaced  the  box.  A.  after  demand  upon 
C.  brought  trover  against  C.  for  the  value  of  the  bees,  honey  and  honeycomb. 
Heldf  that  A.  could  not  maintain  his  action  against  C.    JReo^ath  v.  Coon,  R.  I.,  458. 

2.  Injury  by  dog — contributory  negligence.]    The  doctrine  of  contributory  negli- 

gence  applies  in  an  action  lo  recover  double  damages  under  Oen.  Laws,  chap. 
115,  §  11,  for  an  injury  done  by  a  dog,     Quimby  v.  Woodbury ^  N.  H.,  554. 

ANNUITY. 
Contingent  claim.]  The  annuity  was  not  strictly  a  contingent  claim.  Its  payment 
was  a  condition  precedent  to  the  right  of  the  heirs  to  take  the  estate.  Sections 
2204-2206,  Rev.  Laws,  are  not  applicable.  The  oratrix  is  not  a  common  creditor; 
she  stands  upon  the  rights  of  a  widow  to  share  in  the  distribution  of  the  estate. 
LUUe  V.  DwineU,  Vt.,  649. 

APPEAL. 

1.  Code,  Art.   6,  §  44  —  transcript  of  records — Jurisdiction  —  orphans'  court.] 

Under  the  Code  the  essential  condition  upon  which  the  circuit  court  is  empow- 
ered  to  entertain  an  appeal  from  the  orphans'  court  is  the  mutual  assent  of 
the  parties  expressed  in  writing  and  filed  with  the  register.  Under  the  stat- 
ute providing  that  the  orphans'  court  shall,  upon  an  appeal  being  taken,  direct 
a  transcript  of  the  proceedings  to  be  transmitted  to  the  circuit  court,  it  is  not 
indispensable  to  the  jurisdiction  of  the  circuit  court  that  an  absolutely  full 
transcript  of  every  thing  transpiring  or  submitted  in  evidence  before  the  orphans' 
court  should  be  before  it.  Jurisdiction  attaches  to  the  circuit  court  when  the 
appeal  is  entered  into  by  agreement,  in  writing,  and  filed  with  the  register,  and 
a  copy  of  thepaper  presenting  the  issue  between  the  parties  is  transmitted. 
State,  use  of  WUson,  v.  McCartv,  Md.,  694. 

2.  Decree  allowing  settlement — administrator's  account.]    Leave  to  appeal  from  a 

decree  of  the  probate  court  allowing  a  settlement  of  an  administrator's  account 
cannot  be  granted  when  the  terms  of  the  settlement  were  agreed  to  by  counsel 
for  the  petitioners,  and  there  was  no  fraud,  and  the  only  errors  in  the  account 
were  such  as  would  have  been  discovered  by  reasonable  diligence  on  the  part  of 
the  petitioners  and  their  counsel.     Ahearn  v.  Mann,  N.  H.,  551. 

3.  ^der  of  railroad  commissioners  not  appealable.]    An  appeal  to  this  court  does 

not  lie  to  review  questions  of  fact  'passed  upon  by  commissioners  apopinted 
under  the  general  railroad  law.  JV.  T.,  Z.  B,  db  W.  E.  B.  Co,  y,  IT.  T.,L.^ 
W.R.R.  Co,,  N.  Y..283. 

4.  Probate  of  will  —  a|)pellant  as  witness.]    On  the  trial  of  an  appeal  from  the 

probate  of  a  will  the  applicant  cannot  be  a  witness  unless  the  executor  testifies. 
Welch  V.  Adams,  N.  H  ,  544. 

ARBITRATION. 
1.  Revocation  before  final  award  —  interlocutory  announcement  before  revoca- 
tion.] A  submission  to  arbitration  is  a  power  which  may  be  revoked,  at  any 
time  before  it  is  executed,  by  the  publication  of  the  award.  Where  the  authority 
of  the  arbitrators  had  been  revoked  by  one  of  the  parties  before  final  award  — 
ndd,  that  an  oral  announcement  by  the  arbitrators  of  their  determination  apon 
certain  items  in  question  before  the  revocation,  even  if  intended  by  tlie  arbitrators 
to  be  final  upon  those  items,  would  be  bad,  unless  the  parties  had  a^^reed  that 
they  should  be  the  subject  of  a  separate  award.  Boston  and  LotoeU  BaUroad 
Corp.  V.  Nashua  and  LotoeU  BaUroad  Corp.,  Mass. ,  217. 
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ARBITRATION  —  ConHnued, 
2,  Submiflslon — award — ratification — waiver — pleading — aBsmnpflit.]  The  plain- 
tiff and  the  defendant  railroad  agreed  to  and  did  submit  in  writing  to  two  arbi- 
trators  **  to  appraise  the  damages  "  which  shoald  be  caused  by  the  defendant's 
taking  of  the  plaintiff's  laud  for  railroad  purposes.  The  arbitrators  awarded 
that  the  plaintiff  should  deed;  that  the  defendant  should  pay  $100 ;  that  it  should 
build  and  maintain  a  certain  cattle-pass ;  that  it  should  keep  up  the  fences  while 
the  road  was  being  built;  and  that  it  should  not  injure  a  spriuK  of  water  near 
the  railroad  line.  The  declaration  averred  that  the  plaintiff  had  performed  his 
part  of  the  award  by  deeding,  etc. ;  that  defendant  nad  occupied  his  land  since 
the  award  was  made,  and  had  only  paid  the  $100;  that  it  neglected  to  build  the 
cattle-pass  and  keep  up  the  fence;  that  it  had  injured  the  spring  by  filling  around 
it;  and  set  forth  tlie  injuries.  Held,  on  demurrer  to  the  declaration,  that  the 
defendant  had  waived  the  right  to  claim  that  the  arbitrators  did  not  follow  the 
submission,  as  it  had  gained  all  it  sought  by  the  submission,  and  holds  it  by  vir- 
tue of  the  award;  that  if  the  arbitrators  exceeded  their  authority,  the  defend- 
ant ratified  their  action  by  accepting  the  deed,  etc.  Assumpsit  will  lie  upon  the 
award.  It  is  no  objection  that  successive  actions  may  arise.  The  right  of  action 
is  complete  so  far  as  damages  have  already  happened.  Taylor  v.  JSt,  Johnshury 
BaUroad  Company^  Vt.,  252. 

ARSON. 

See  Criminal  Law,  627. 

ASSESSMENT. 

1.  Hepavement  of  street  —  special  remedy  to  vacate.]    An  additional  width  of 

flagging  ordered  by  the  city  to  be  laid  on  a  sidewalk  already  paved  is  a  repave- 
ment  within  the  rule  requiring  a  petition  of  a  majority  of  the  property  owners 
along  the  line  of  improvement;  and  this  is  so,  although  the  existing  width  is 
left  undisturbed.  The  special  remedy  given  to  property  owners  for  illegal  assess- 
ments by  the  act,  chapter  838,  Laws  of  1858,  is  by  chapter  550  of  the  Laws  of 
1880,  restricted  to  reducing  the  assessment  to  the  fair  value  of  the  actual  improve- 
ment made.  But  the  property  owner  may  still  challenge  the  validity  of  the 
assessment  whenever  his  property  is  seized  under  it,  or  it  is  made  the  foundation 
of  proceedings  against  him.     Petition  of  Smith  to  vacate,  etc.,  N.  Y.,  417. 

2.  Sewer  —  pubUo  records,  amendment  of — selectmen  of  tpwn,  power  to  provide 

for  sewers  —  warrant  for  sale  of  property.]  While  no  particular  form  of  words 
is  made  necessary  by  the  statute  to  be  used  by  the  authorities  in  laying  out  a 
sewer,  yet  there  must  be  such  a  laying  out  before  any  assessment  therefor  can 
be  made;  and  this  must  be  done  with  sufficient  precision  to  show  what  the  sewer 
is,  or  is  to  be,  for  which  parties  are  liable  to  be  assessed,  or  for  the  construction 
of  which  their  estates  may  receive  damages.  The  authority  of  the  selectmen 
of  a  town  to  keep  a  record  of  their  proceedings  carries  with  it  the  right  to  amend 
such  record  at  a  subsequent  date,  where  the  proceedings  at  the  time  had  been 
defectively  recorded.  While,  ordinarily,  the  laying  out  of  a  sewer  by  the  town 
authorities  should  be  made  before  any  work  is  done,  yet  if  a  sewer  be  actually 
constructed  and  completed  without  a  formal  previous  order,  there  is  no  reason 
why  it  may  not  then  be  formally  laid  out  and  appropriate  proceedings  be  had 
thereafter  in  regard  to  assessments.  No  previous  notice  to  parties  In  Interest  is 
required  in  order  to  lay  out  a  sewer.  The  town  laid  out  and  built  a  sewer  in  the 
street  on  which  defendant's  property  was  situated,  and  subsequently,  but  before 
any  assessment  was  laid,  adopted  a  general  system  of  sewerage.  The  expense 
of  the  sewer  first  constructed  was  included  in  the  cost  of  the  general  system, 
which  increased  defendant's  assessment  beyond  his  proportional  share  of  the 
cost  of  the  first  sewer.  Held,  that  the  action  of  the  town  was  lawful,  no  assess- 
ment having  been  laid  for  the  particular  sewer,  at  the  time  of  adopting  the  gen- 
eral  system.  A  warrant,  by  virtue  of  which  real  estate  is  sold  for  an  assess- 
ment,  is  not  invalid  because  it  fails  to  direct  the  collector  how  to  dispose  of  the 
money  when  received.  Town  of  Leominster  v.  Conant,  Mass.,  420. 
See  Corporation,  658;  Taxation,  157. 
ASSIGNMENT. 
1.  Attachment — inaolvency — effect  of  discharge.]  T.,  being  insolvent,  made  a 
general  assignment  to  defendant,  P.,  a  creditor,  agreeing  among  other  things  to 
convey  to  any  assignee  of   T.  in   insolvency  who  thereafter  might  be  duly 
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ASSIGNMENT  —  Continned. 
appointed  in  Massachnsettfl,  to  which  assignment  plaintiff  Yerbally  assented. 
After  the  bringing  of  this  action  T.  was  a^adged  insolvent  and  obtained  bis 
discharge.  Held,  that  the  assignment  was  valid,  the  discharge  of  T.  defeated 
the  attachment,  and  P.,  the  trustee,  was  properly  discharged.  Jones  v.  TUUm^ 
Packard  and  others.  Trustees,  Mass.,  72. 

2.  Chose  in  action.]    A  general  assignment  in  writing  of  a  part  of  miscellaneous 

demands  to  be  selected  by  the  assignee  is  not  such  an  assignment  as  the  statute 
requires,  to  authorize  the  assignee  to  maintain  an  action  thereon  in  his  own 
name.     Wilson  v.  Page,  Me.,  5^. 

3.  For  oreditotn  —  removal  of  assignee  —  neglect  to  file  inventory.]   In  Pub.  Stat. 

R.  I.,  chap.  237,  §  8,  of  the  removal  of  assignees,  the  words  "  for  cause  shown  " 
are  confined  to  neglect  in  filing  an  inventory  and  schedule.  The  court  will  not 
peremptorily  remove  an  assignee  for  neglecting  to  file  an  inventory  and  schedule 
as  required  by  statute,  when  the  neglect  is  unintentional  or  seems  to  have  good 
excuse.     Case  v.  Mason,  R.  I.,  530. 

4.  Wages  to  be  earned —  acceptance  —  creditors.]    An  assignment  of  wages  to  be 

earned,  with  the  acceptance  of  the  employer  written  upon  the  face  instead  of 
upon  the  back  of  the  instrument,  being  duly  filed  with  the  town  clerk,  is  good 
against  a  creditor  of  the  laborer  who  seeks  to  reach  the  fund  by  trustee  process. 
£ewis  V.  Longee  and  Trustees  and  Hughes,  N.  H.,  337. 

6.  Wages  of  employee  —  acceptance.]  An  acceptance  of  an  assignment  of  wages 
by  an  employee  of  a  corporation  made  in  writing  by  one  who  is  not  an  officer  of 
the  corporation,  but  a  confidential  clerk  in  their  office,  apparently  having" 
authority  to  do  the  act,  is  not  void.     O'NsUy.  Dunn,  N.  H.,  611. 

See  Chattel  Mortgage,  42;  Corporation,  487 ;  Insolvency,  447,  578,  645;  Insur- 
ance, 175. 470 ;  Patent,  17  ;  Principal  and  Surety,  190 ;  Vendor  and  Pur- 
chaser, 523. 

ATTACHMENT. 

1.  Certificate  of  fund  attached — Code  Olv.  Pro.,  ^  660,  661,  677.]    A  certifidata 

of  the  amount  of  money  in  their  hands,  given  by  third  person,  under  section  650 
of  the  Code  of  Civil  Procedure,  to  a  sheriff  or  attaching  creditor,  is  not  conclu- 
sive in  an  action  brought  pursuant  to  section  677  of  the  Code,  and  mistalces 
therein  may  be  corrected.  The  doctrine  of  equitable  estoppel  does  not  applj 
in  such  a  case.     Almyy,  Thurber,  N.  Y.,  333. 

2.  Change  of  possession  —  fraud — bailee.]    Plaintiffs  sold  on  credit  and  delivered 

certain  goods  to  B.,  who  soon  after  sold  his  business  and  lease  of  his  store  to  G.» 
excepting  the  goods  bought  of  plaintiffs,  although  they  were  to  remain  in  the 
store  and  under  the  control  of  B.  Plaintiffs  thereafter  repurchased  the  goods 
and  made  arrangements  with  ih  to  keep  them  in  his  store,  who  sold  the  same 
without  plaintifra'  knowledge,  representing  to  the  purchaser  that  B.  was  the 
owner.  The  goods,  while  in  the  purchaser's  possession,  were  attached  by  a  cred- 
itor of  B.  Held,  that  there  was  a  su^cient  chancre  of  possession  ;  that  G.  held 
the  goods  as  plaintiffs'  agent  and  that  the  title  of  plaintiffs  was  not  changed  by 
the  erroneous  statements  made  to  or  by  the  purchaser  from  G.  Wing  v.  Peabodv, 
Vt.,  228. 

3.  Does  not  reach  land  fraudulently  conveyed — innocent  purchaser  —  constmot- 

ive  notice.],  A  general  attachment  of  all  a  debtor's  interest  in  real  estate  in  a 
town  does  not  hold  lands  fraudulently  conveyed  bv  the  debtor  by  a  deed  recorded 
before  the  attachment,  and  conveyed  by  his  fraudulent  grantee  after  the  attach- 
ment, to  an  innocent  purchaser  for  value.  Against  the  latter  and  subsequent 
purchasers  from  him  such  attachment  is  not  constructive  notice  of  a  lien,  or  of  lis 
pendens.    Ashland  Savings  Bank  v.  Mead,  N.  H.,  708. 

4.  Notice  of  title  —  estoppel.  J    In  au  action  against  an  attaching  officer,  it  appeared 

that  the  plaintiff  on  the  day  of  the  attachment,  on  inquiry,  informed  the  attor- 
ney who  made  the  original  writ  and  the  officer  who  made  the  attachment  that 
the  property  belonged  to  another  person.  He  did  not  then  know  of  a  clainx 
against  the  other  person  or  of  an  intention  to  attach  it  as  the  property  of  such 

Eersdn.  On  receiving  the  information,  the  defendant  told  the  plaintiff  that  he 
ad  a  writ  against  such  other  person  upon  which  he  attached  the  property. 
Within  ten  minutes  thereafter  the  plaintiff  notified  the  officer  of  his  own  title* 
demanded  the  property  and  attempted  to  take  it  but  was  prevented  by  the  officer. 
Held,  that  the  plaintiff  was  not  estopped  from  showing  the  title  in  himfielf. 
Fountain  v.  WMpley,  Me.,  180. 
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ATTACHMENT  —  Continued. 

6.  Receiptor  of  attached  property  —  pleading.]  The  defendants  with  two  others 
formed  a  partnership  by  verbal  agreement  and  engaged  in  manufacturing  shade 
rollers.  The  sign  over  the  door  of  their  place  of  business  was  '*  St.  Albans  Shade 
Roller  Manufacturing  Companj,"  and  their  bills  were  made  out  in  that  name. 
Property  owned  by  the  partnership  was  attached  on  a  writ  in  which  the  defend- 
ant was  described  as  '*  The  St.  Albans  Shade  Roller  Manufacturing  Company,  a 
corpoj'otwn  under  the  laws  of  Vermont."  The  two  defendants  receipted.  In  an 
action  against  the  receiptors, —  Held,  that  the  receiptor  could  set  up  his  owner- 
ship of  the  property  as  a  good  defense;  that  the  ongnal  writ  did  not  run  against 
the  defendants  in  this  case,  but  really  against  nob^y.  .Adams  v.  Fox,  17  Vt., 
8G1,  followed.    HaWeH  v.  Souls,  Vt.,  666. 

6.  Speoial  Judgment  —  execution.]    Plaint  ifif  sued  defendant  and  attached  certain 

personal  property ;  defendant  defaulted  and  the  plaintiff,  suggesting  the  pen- 
dency of  certain  in^lvency  proceedings  against  defendant,  moved  "  that  judg- 
ment be  entered  on  said  default  against  the  property  attached."  The  motion  was 
granted  and  execution  issued  accordingly.  The  property  attached  proving  insuf- 
ficient to  satisfy  the  full  amount  of  the  debt,  plaintiff  applied  to  the  court  for  a 
judgment  or  an  execution  against  defendant  for  the  unsatisfied  balance.  Held, 
that  the  judgment  was  final;  that  plaintiff  having  elected  to  take  the  special  judg- 
ment there  was  no  authority  in  the  court  to  change  it  into  a  general  judgment  or 
to  authorize  execution  on  it  as  such.     Ghray  v.  Bajpnand,  Mass.,  560. 

7.  Specific  Derformance  —  representatives  brought  in  by  revivor  —  parties    as 

trustees.]  When  a  bill  in  equity  for  the  specific  performance  of  a  bond  for  the 
conveyance  of  real  estate  has  been  inserted  in  a  writ  on  which  an  attachment 
has  been  made  prior  to  the  decease  of  the  sole  defendant,  the  administrator  with 
the  will  annexed,  the  heirs  of  the  testator  and  the  residuary  devisee  may  be 
brought  in  by  a  revivor  although  no  service  had  been  made  upon  the  testator 
prior  to  his  decease.  Where  the  testator  died  possessed  of  a  large  amount  of 
real  estate  other  than  that  embraced  in  his  bond,  and  his  widow  is  residuary 
devisee,  the  complainant  may  bring  in  the  heirs  of  the  testator  together  with  the 
residuary  devisee.  If  the  heirs  disclaim  all  interest  in  the  land  embraced  in  the 
bond  the  bill  may  be  dismissed  as  to  them.  When  the  bill  prays  for  an  account* 
ing  between  the  original  parties  the  administrator  with  the  will  annexed  is  a 
proper  party,  and  the  case  will  be  sent  to  a  master  to  state  the  accounts.  And 
the  bill  must  contain  an  offer  to  pay  any  balance  found  due  from  the  plaintiff. 
The  plaintiff  and  his  wife  are  incompetent  witnesses  as  to  matters  which  hap- 
pened prior  to  the  decease  of  the  defendant,  unless  the  administrator  first  testi- 
fies thereto,  or  the  books  or  other  memoranda  of  the  deceased  party  relating 
thereto  are  first  used  in  evidence.  Compensation  in  damages  for  not  conveying 
land  in  accordance  with  the  obligations  of  a  bond  is  not  regarded  as  an  adequate 
relief,  and  the  obligee  may  maintain  a  bill  for  specific  performance.  Hubbard 
V.  Johnson^  Me.,  185. 

Bee  AssiGNMKNT,  72 ;  Pension,  57,  95. 

ATTORNEY, 

Collecting  money  — >  summary  process.]  When  an  attorney  at  law,  making  collec- 
tions for  his  client,  so  retains  the  whole  of  the  sum  collected,  or  so  retains  a 
large  part  thereof  as  to  raise  a  presumption  of  bad  faith  on  his  part,  the  court 
will,  by  order,  require  him  to  make  payment  to  his  client.  An  attorney  collected 
by  suit  $75  for  his  client,  and  held  the  whole  as  payment  for  services  in  the 
suit,  and  in  other  litigation  as  to  otficers'  fees,  whlcli  grew  out  of  the  suit,  the 
client  not  being  interested  in  this  other  litigation.  Held^  that  the  court,  in  the 
circumstances,  would  allow  the  attorney  to  retain  thirty  per  cent  of  the  sum  col- 
lected, and  V  ould  order  him  to  pay  over  the  balance  to  his  client.  Burns  v. 
AUen,  B.  I.,  456. 

AWARD. 

See  Akbitration,  253. 

BAIL. 

See  ScmB  Facias,  866. 
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BAILMENT. 
Negligence  —  gratidtotu  bailee.]    Failure  to  provide  suitable  store-room,  with  refer- 
ence to  safety  from  fire,  and  proper  means  for  extinguishing  fire,  is  not  of  itself 
such  gross  negligence  as  renders  a  gratuitous  bailee  liable  for  loss  occurring  from 
accidenul  fire.     Cla^k  y.  Eastern  liailroad  Co.,  Mass.,  119. 

BANK. 

See  Negotiable  Instrument,  328. 

BANKRUPTCY. 

1.  ^  Debt "  —  assessment  of  damages  not.]    The  report  and  assessment  of  damages, 

by  a  referee  appointed  under  the  statute  of  1876,  and  made  during  the  pendencr 
of  bankruptcy  proceedings  in  an  action  for  a  tort,  do  not  constitute  a  debt  which 
may  be  proved  against  tne  defendant's  estate  in  bankruptcy.  Oilman  t.  Cate^ 
N.  H.,  340. 

2.  Debt  created  by  fraud — U.   S.  R.   S.,  §  6117 — conatmctive   frand — Juror 

presumed  competent.]  The  plaintiffs,  as  an  accommodation  to  themselves,  gave 
an  order  to  the  defendant  directing  their  debtor  to  pay  him  what  was  due  them. 
He  collected  and  used  the  money  by  mingling  it  with  his  own;  and  in  a  few  days 
afterward  was  adjudged  a  bankrupt.  After  his  discharge,  in  an  action  to  recover 
the  money,  the  court  below  found  that  there  was  no  evidence  tending  to  sho^r 
actual  fraud  or  fraudulent  intent.  The  plaintiffs  testified  that  when  the  order 
was  given  they  told  him  "  to  keep  the  money  until  they  called  for  it.''  The  de- 
fendant testified  that  they  told  him  **  to  keep  and  use  the  money  until  they  called 
for  it.'*  The  jury  found  that  the  plaintiffs  were  right  as  to  the  instructions 
given.  Heldf  that  the  defendant's  duty  was  that  of  a  bailee  without  hire  ;  that 
his  use  of  the  money  was  a  conversion  of  it,  and  a  fraudulent  act ;  that  the  debt 
was  *'  created  by  fraud,*'  within  the  meaning  of  the  bankrupt  act — U.  S.  R.  S.» 
§  5117  —  and  not  discharged.  Evidence  was  not  admissible  to  show  the  cause 
and  manner  of  the  defendant's  failure,  for  the  purpose  of  proving  that  there  was 
no  fraud.  It  is  presumed  that  a  juror  is  competent  until  the  contrary  is  proved. 
Hammond  v.  NobU,  Vt.,  858. 

3.  New  promise  —  charge  to  Jury.]  The  plaintiff  held  two  notes  against  the  defend- 

ant, one  a  renewal  of  the  other,  and  both  for  the  same  debt.  In  an  action  of 
CMumpiU,  to  the  defendant's  plea  of  discharge  in  bankruptcy,  the  plaintiff  re- 
plied  a  new  promise.  The  plaintiffs  son  acted  in  her  behalf  at  the  time  it  was 
claimed  the  promise  was  made  ;  but  he  had  the  old  note  with  him  and  did  not 
know  of  the  new  one.  The  court  in  effect  told  the  jury,  that  in  order  to  recover, 
both  parties  must  have  mutually  understood  what  the  promise  applied  to  —  the 
old  or  the  new  note.  And  this  was  made  prominent  by  repetition.  Hdd  error; 
as  there  was  but  one  debt  to  which  the  promUie  could  apply,  and  that  it  was  suf- 
ficient the  defendant  understood  that  he  was  promising  to  pay  his  debt  to  the 
plaintiff.    J(mee  v.  Sennoit,  Vt.,  664. 

See  False  Bbpresbntations,  108;  Landlord  and  Tenant,  561. 

BEES. 
See  Animals,  458. 

BETTERMENTS. 
A  divisional  share  of  the  betterments  may  be  assessed  where  the  demandant  in  real 
action  recovers  only  an  undivided  share  of  the  estate.    Chandler  v.  Shaw,  Me.,  5^. 

BILL  OP  LADING. 
Charter-party  —  ratification  by  owners  of  vessels  of  throngh  bills  of  lading  — 
division  of  ocean  and  inland  freight.]  Plaintiffs  shipped  a  quantity  of  goods 
from  Chicago  to  Antwerp,  to  go  from  New  York  by  steamship  F^emtoood,  and 
issued  through  bills  of  lading  Tot  the  same.  Plaintiffs'  New  York  agent  had  pre- 
viously  arranged  with  the  charterers  of  the  Femwood,  who  had  a  contract  with 
the  owners  of  the  vessel  to  furnish  her  cargo,  for  transportation  by  that  vessel, 
and  they  agreed  upon  a  division  of  the  inland  and  ocean  freight.  But  before  the 
goods  were  delivered  to  the  vessel  the  agent  refused  to  deal  with  the  charterera 
and  notified  the  captain  of  that  fact,  whereupon  the  captain  agreed  to  give  his 
draft,  in  accordance  with  custom,  for  the  inland  freight  and  the  goods  were  de- 
livered to  the  vessel,  the  mate  giving  his  receipt,  which  was  afterward  exchanged 


Digitized  by  LjOOQ  IC 


Index.  777 

BILL  OP  UlDI^Q  — Continued. 
for  that  of  the  captain.  The  goods  were  delivered  to  the  consignees  and  the  whole 
amoant  of  the  freight  collected  by  the  defendants,  the  owners  of  the  vessel. 
They  refused  to  account  to  the  plaintiffs  for  the  inland  freight,  claiming  that  thej 
had  received  the  goods  from  the  charterers  with  whom  they  had  an  unliquidated 
account.  In  an  action  brought  by  the  plaintiffs  against  the  owners  of  the  vessel 
for  the  inland  freight,  Tield,  that  thej  were  entitled  to  recover ;  that  notwithstand- 
ing the  captain  had  issued  no  bills  of  lading  for  this  specific  part  of  the  cargo,  he 
should  b6  deemed  to  have  ratified  those  which  were  issued  by  the  plaintiffs  at 
Chicago  covering  the  entire  transportation.    Fa/rgo  v.  MUbum,  N.  Y.,  718. 

BILL  OF  SALE. 
See  Chattel  Mortqage,  672. 
BOARD  OF  CLAIMS. 
See  Negliqbncb,  155. 
BOARD  OP  POLICE  COMMISSIONERS. 
Iff^Jority  of  the  board  sufficient  to  act  on  oharges  against  members  of  the  force.] 
The  rules  of  the  police  department  provided  that  in  case  testimonv  taken  upon 
complaints  made  against*  any  member  of  the  force  should  be  heard  by  less  than 
three  commissioners,  it  should  l>e  laid  before  and  examined  by  the  several  com- 
missioners before  judgment  thereon.     Held  sufficient  to  answer  the  requirements 
of  the  rule,  that  the  evidence  be  laid  before  and  examined  by  the  several  com- 
missioners constituting  the  board  at  a  regular  meeting  thereof,  to- wit,  a  majority 
of  the  whole  board.    People,  ex  rel,  Smjt,  v.  Police  Commiseionera^  N.  Y.,  416. 

BOND. 

1.  Condition  —  oonatmction.]    The  bond  required  by  Pub.  Stat,  chap.  220,  §  14,  from 

a  defendant  who  takes  exceptions  to  the  rulings  of  a  special  court  of  common 
pleas,  conditioned  to  pay  ^*  all  rent  or  other  moneys  due  or  which  may  become 
due  pending  the  action,  and  such  damages  and  costs  as  may  be  awarded  against 
him,'*  covers  damages  for  wrongful  occupation  even  where  the  relation  of  land- 
lord  and  tenant  has  never  existed.     Union  Company  v.  Whitely,  R.  I.,  454. 

2.  Qiven  for  deed  by  Commonwealth  —  bay-windows  projecting  over  street  — 

action  by  attomey-general  to  remove.]  The  defendant  owned  lands  conveyed 
by  the  Commonwealth  to  his  assignor  by  a  bond  given  for  a  deed.  The  property 
was  described  as  running  to  a  passage-way  sixteen  feet  wide;  and  the  bond  re- 
ferred to  a  plan  which  showed  the  property  in  question  was  part  of  a  plot  of 
ground  that  had  been  filled  in  and  improved  by  the  Commonwealth,  laid  out 
with  streets  and  passage-ways,  and  sold  in  lots  to  be  used  exclusively  for  resi- 
dence purposes.  The  plan  also  contained  a  stipulation  *'  that  a  passage-way  six- 
teen feet  wide  is  to  be  laid  out  in  the  rear  of  the  premises,  the  same  to  be  filled 
in  by  the  Commonwealth  and  to  be  kept  open  and  maintained  by  the  abutters  in 
common."  The  defendant  built  up  to  the  line  of  the  passage-way  on  his  lot  and 
then  constructed  a  bay-window  from  a  point  eight  feet  above  the  sidewalk,  ex- 
tending three  or  four  feet  into  the  passage-way.  In  an  action  brought  to  com- 
pel its  removal,  heUd^  that  the  projection  should  be  removed;  and  tluit  the  action 
was  properly  brought  in  the  name  of  the  attomey-general.  Attorney-General  v. 
WiUiams,  Mass.,  279. 

3.  Sureties —  delivery  of  bond.]    The  authority  to  deliver  a  bond,  merely,  may  be 

given  by  parol.  When  a  probate  bond  is  signed  by  the  sureties  with  the  penal 
sum  left  blank,  and  intrusted  by  them  to  the  principal  to  l>e  filled  up  for  a  cer- 
tain amount  and  delivered,  the  probability  of  his  being  required  by  the  probate 
judge  to  insert  a  penal  sum  larger  than  the  sureties  directed,  and  of  his  doing  so, 
is  so  obvious  that  the  sureties  must  be  held  to  take  the  risk  of  their  principars 
conduct,  and  they  are  bound  by  the  instrument  as  delivered,  provided  the  obligee 
has  no  notice  of  the  breach  of  orders.   Judge  of  Probate  v.  Duggan,  Mass.,  427. 

4.  Tax   collector  —  pleading  —  biurden  of  proof — illegal  assessment  —  invalid 

warrant.]  In  an  action  on  the  bond  of  a  collector  of  taxes  the  plaintiff  must 
show  that  the  collector  was  clothed  with  a  legal  assessment  and  warrant,  or  that 
he  has  actually  collected  taxes.  Then  upon  plea  of  performance,  the  burden  is 
upon  the  defendant  to  show  that  he  has  faithfully  performed  the  duties  of  his 
office,  or  duly  accounted  for  taxes  actually  collected.  If  he  fails  judgment  should 
be  entered  for  the  penal  sum  of  the  bond.  After  such  judgment  the  defendant 
Vol.  I.— 98 
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BOND  —  Continued, 
maj  have  the  bond  chancered,  by  the  aid  of  an  auditor,  and  execution  will  iasuo 
lor  the  sum  found  due.     When  the  penalty  of  a  bond  of  defeasance  is  sued  for 
and  breaches  are  not  assigned,  the  defendant  may  have  oyer  of  the  bond,  and  if  , 
it  have  a  condition,  the  court  on  motion  will  order  the  plaintiff  to  assign  the 
breaches  upon  which  he  relies,  and  the  defendant  may  interpose  his  defense  by 
way  of  brief  statement  under  the  general  issue.    When  only  two  assessors  have 
been  qualified  the  assessment  is  illegal.    An  assessor's  warrant,  which  falls  to 
show  what  year's  State  tax  is  included,or  the  date  of  the  town  meeting  at  which  the 
town  tax  was  voted,  or  the  dates  when  the  collector  should  pay  the  State  and 
county  treasurers  respectively  is  invalid.    Macliiaiport  v.  Smau,  Me.,  127. 
JSee  ExBOunoN,  64;  Exbcutobs  and  Administratobb,  559, 674;  Rbplbyin,  37. 

BOROUGH. 
See  County,  684. 
BOUNDARY. 
Agreed  location  —  grantees  bound  by.]     An  agreement  fixing  the  location  of  a  dis- 
puted boundary  line  between  two  adjoining  laud-owners  is  binding  upon  their 
respective  grantees.    BarUett  v.  Young »  N.  H.,  826.  j 

BREACH  OF  PROMISE  OF  MARRIAGE. 
An  action  for  breach  of  promise  of  marriage  is  an  action  ex  contractu,    MdUme  r, 
Bvan,  R.  I.,  89. 

BREACH  OF  WARRANTY. 

See  Estoppel,  701;  Sale,  786. 

BROKER. 

See  Agency,  94. 

BURDEN  OF  PROOF. 

See  Evidencb,  641;  Execution,  82;  Fkaudulent  Conveyance,  687;  Negligence, 
101;  Revenue  Law,  686;  Statute  op  Limitations,  750;  Tolls,  68. 

CARRIER. 
Illegal  charges  —  penalty.]  If  a  railroad  charges  and  receives,  for  transporting  a 
car-load  of  merchandise  to  the  station  on  its  road  where  it  delivers  the  goc^, 
and  they  are  accepted  bj  the  consignee,  more  than  it  charges  for  transporting 
Uie  same  a  greater  distance,  it  is  liable  to  the  penalty  imposed  by  chapter  55, 
Laws  of  1859,  although  bj  the  original  contract  the  merchandise  was  to  be  trans- 
ported to  a  more  distant  station.     Osgood  v.  Concord  Railroad,  Mass.,  818. 

CASE. 
See  Justice  op  the  Peace,  857. 
CATERER. 
See  Negligence,  71. 
CAVEAT  EMPTOR. 
See  Judicial  Sale,  180. 
CERTIORARI. 
OommisaionerB  of  land  office — ^Indian  treaties— claims  of  non-resident  Indiana  to 
share  in  annuities.]    The  commissioners  of  the  land  office  do  not  constitute  a 
court,  and  have  no  power  to  declare  a  debt  against  the  State.     Neither  can  they 
annul  or  vary  existing  treaties  between  the  State  and  Indian  tribes.     The  action 
of  the  commissioners  is  legislative;  their  powers  and  duties  are  to  propose  and 
institute  measures  which  must  be  approved  by  the  governor  to  be  of  any  force 
or  effect.     Under  the  laws  of  this  State  and  its  treaties  with  Indian  nations,  that 
portion  of  the  Cayuga  nation  of  Indians  residing  in  Canada  has  no  claim  upon 
any  part  of  the  annuities  payable  by  the  State  to  the  various  Indian  tribes.     To 
entitle  any  Indian  tribe  or  portion  of  a  tribe  to  a  standing  before  the  oommia- 
sioners  in  reference  to  sharinc:  in  the  annuities,  they  must  be  recognized  as  such 
by  the  laws  of  this  State.     People^  etc.,  ex  rel,  Cayuga  Nation  oflndiane  Bend 
ing  in  Canada,  v.  Commissioners  of  the  Land  Office,  N.  Y.,  284. 
See  Office  and  Officer,  297. 
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CHANCER 

See  MoKTGAQB,  238. 

CHATTEL  MORTGAGK 

1.  Qeneral  aasigiunent— interpleader— righta  of  parties.]    A.  executed  a  mortgage 

to  B.  of  certain  personalty.  The  mortgage  was  made  and  received  in  good  faitn. 
The  mortgagee  never  recorded  the  mortgage  nor  took  possession  of  the  property, 
but  there  was  no  collusion  between  the  parties  nor  design  to  give  the  mortgagor 
a  fictitious  credit.  A.  subsequently  ma^e  an  assignment  ''of  all  his  estate  and 
property  *'  for  the  benefit  of  his  creditors.  On  a  bill  of  interpleader  brought  by 
the  assignee,  held,  that  the  mortgagee  was  entitled  to  the  proceeds  of  the  mort- 
gaged property.  Held,  further,  that  the  creditors  were  entitled  only  under  the 
assignment  and  that  the  assignee  succeeded  only  to  the  rights  of  the  assignor. 
Hela,  further,  that  the  statute  which  provides  that  "no  mortgage  of  personal, 
property  hereafter  made  shall  be  valid  against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged  property  be  delivered  to  and  retained 
by  the  mortgagee,  or  unless  the  said  mortgage  be  recorded/'  must  be  construed 
in  accordance  with  the  above  holding.     WUson  v.  Esten,  R.  I.,  42. 

2.  New  York  statute— law  of  place  governs.]    A  chattel  mortgage  executed  in 

New  York,  and  valid  there,  is  valid  here,  when  the  owner  comes  into  this  State 
with  the  property.     NottU  v.  Saides,  Vt.,  667. 

3.  Mortgagor's  interest.]    After  breach  of  condition  the  mortgagor  has  no  attach- 

able interest  in  the  property.    lb. 

4.  Valid  one  year.]    A  chattel  mortgage  is  valid  during  one  year  under  the  New 

Ifork  statute,  requiring  it  to  be  refiled  at  the  expiration  of  one  year,  irrespective 
of  'vf hat  is  necessary  to  be  done  to  keep  it  on  foot  for  a  succeeding  year.     lb. 

6.  Purchaser  for  value.]  A  vendee,  in  order  to  be  able  to  maintain  his  title  against 
the  creditors  of  his  vendor,  must  not  only  be  a  purchaser  for  value,  but  a  pur- 
chaser in  good  faith.    Second  Natl.  Bk.  of  New  Jersey  v.  O'Ronrke,  N.  J.,  762. 

6  Trespass  —  husband  and  wife  —  bill  of  sale.]  L.,  owning  a  gray  horse,  pur- 
chased a  bay  horse  of  the  defendant's  wife,  and  gave  her  a  lien  on  both  to  secure 
the  payment.  Subsequently  he  executed  a  chattel  mortgage  on  the  gray  horse 
and  some  other  personalty  to  the  plaintiff,  who  had  notice  of  the  lien.  Afterward 
L.  sold  the  horses  to  said  wife,  but  delivered  them  to  the  husband.  They  remained 
in  the  joint  possession  of  tho  defendants  on  a  farm  owned  by  the  wife  until  the 
gray  horse  was  sold  by  the  husband.  Held,  (1)  that  the  mortgage  was  superior 
to  the  lien  ;  (2)  that  the  mortgagee  could  maintain  an  action  of  trespass,  without 
first  exhausting  his  other  security,  although  his  mortgage  debt  was-  not  due ; 
(3)  but  that  the  action  could  only  be  sustained  against  the  husband,  as  the  joint 
possession  of  the  horse  was  not  at  law  the  wife's  tort.  A  mortgagee  under  a  chat- 
tel mortgage  has  a  right  to  take  possession  of  the  property  at  any  time,  if  there 
is  no  stipulation  to  the  contrary.     Longey  v.  Leach,  Vt. ,  672. 

COMPOSITION. 
Laches  —  tender.]  A  creditor  agreed,  in  writing,  to  accept  of  his  debtor  twenty- 
five  per  cent  of  the  amount  due  him  and  discharge  his  debt,  whenever  **  it  shall 
appear  by  legal  adjudication,  reference  or  otherwise,  that  I  am  the  true  owner 
of  *'  the  debt.  July  7,  the  creditor  notified  the  debtor  that  the  court  had  decided 
that  he  was  the  owner  of  the  debt,  and  that  he  was  ready  and  willing  to  accept 
the  percentage  according  to  agreement.  No  payment  being  made,  the  creditor 
sued  the  original  debt  September  8.  On  November  19,  the  debtor  tendered  the 
twenty  five  per  cent.  Held,  (1)  that  the  tender  was  not  seasonably  made ;  (2)  that 
the  agreement  of  composition  was  forfeited  ;  (3)  that  the  original  cause  of  action 
was  revived.     GJiapman  v.  Denrnson  Paper  Manufacturing  Co.,  Me.,  304. 

COMPROMISE. 
Bee  Fraud,  186. 
CONFLICT  OF  LAWS. 
Whether  note  is  pa3rment — place  of  contract  governs.]    Whether  a  time  note 
given  in  this  State  by  a' New  Hampshire  debtor  to  a  Massachusetts  creditor  has 
the  e£fect  of  payment  pro  tanto  is  to  be  determined  by  the  law  of  New  Hamp- 
shire.    Gilman  Bros.  v.  Stevens,  N.  H.,  612. 

See  ExBCUTORS  and  Administbatorb,  476. 
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CONSIDERATION. 
Ses  GuABiNTT,  812  ;  Statute  of  Frauds,  268. 

CONSPIRACY. 
See  Criminal  Law,  595. 

CONSTITUTIONAL  LAW. 

1.  Act  of  Ang.  17,  1883— formation  of  Judicial  distiiott.]    Article  5,  section  5  of 

the  Constitation  of  the  State  provides,  **  whenever  a  county  sha]]  contain  fortj 
thousand  inhabitants  it  shall  coostitute  a  separate  judicial  district,  and  shall  elect 
one  judge  learned  in  the  law  ;  and  the  general  assembly  shall  provide  for  addi- 
tional  judges  as  the  business  of  said  district  may  require.  Counties  containing 
a  population  of  less  than  is  sufficient  to  constitute  separate  districts  shall  be 
formed  into  convenient  single  districts,  or  if  necessary,  may  be  attached  to  con- 
tiguous districts  as  the  general  assembly  may  provide."  The  act  of  August  17, 
1&3,  for  the  formation  of  the  judicial  districts  of  the  Commonwealth,  providen 
that  the  seventeenth  district  "  shall  be  composed  of  the  county  of  Butler  to 
•which  the  county  of  Lawrence  is  hereby  attached,  and  shall  have  two  judges,  and 
the  additional  judge  shall  reside  in  Lawrence  county."  The  act  also  provides 
that  where  a  county  is  attached  to  an  adjoining  district  the  qualified  voters  of 
such  county  shall  be  entitled  to  vote  for  the  president  judge,  and  an  additional 
law  judge  when  provided  for.  The  United  States  census  of  1880  showed  the 
County  of  Butler  contained  over  fifty  thousand  inhabi  tants.  In  an  action  attack- 
ing the  constitutionality  of  the  act  of  1888,  as  far  as  it  permitted  the  voters  of 
Lawrence  county  to  vote  for  judges  representing  Butler  county,  as  in  conflict 
with  the  provision  of  the  Constitution,  that  counties  of  over  forty  thousand 
inhabitants  shall  constitute  a  separate  judicial  district,  held^  that  the  section  of 
the  Constitution  referred  to  did  not  of  itself  constitute  a  separate  district  when  a 
county  attained  the  number  of  inhabitants  specified  ;  but  was  intended  to  indi- 
cate the  l>a8is  on  which,  at  the  proper  time,  judicial  districts  might  be  created  by 
the  legislature.  That  by  the  scope  and  spirit  of  the  Constitution  providing  for 
the  uniform  operation  and  organization  of  courts,  and  the  rights  of  electors,  all 
qualified  electors  of  each  county  forming  a  judicial  district  were  entitled  to  vote 
for  judges  of  that  district ;  and  that  as  the  county  of  Lawrence  formed  a  part  o| 
the  seventeenth  judicial  district,  the  qualified  electors  of  that  county  were 
authorized  to  vote  for  the  judges  of  that  district  at  the  general  election  held 
November  4,  1884.     BredirCs  Appeal  and  Orter^s  Appeal,  ftnn.,  767. 

2.  Citizens  of  other  States  —  requiring  license —  discrimination.  1     A  State  statute 

requiring  citizens  of  other  States  to  procure  a  license  to  sell  trees,  shrubs,  or 
other  vines,  that  may  be  sold  by  its  own  citizens  unlicensed,  is  in  conflict  with 
article  4,  section  2,  of  the  Constitution  of  the  United  Sutes.  State  v.  Lancaster^ 
Mass.,  817. 

3.  niegal  tax — eojoining  collection.]     A  bill  to  enjoin  the   collection  of  an  entiro 

school  district  tax,  assessed  without  authority  of  law,  brought  bv  all  the  tax  pay- 
ers, or  by  any  number  thereof  in  behalf  of  themselves  and  all  others,  may  bo 
sustained  on  the  ground  of  the  inherent  jurisdiction  of  equity  to  interpose  for 
the  purpose  of  preventing  multiplicity  of  suits.  When  municipal  oflScers  pro. 
ceed  to  erect  a  school -house  for  a  district  under  the  provisions  of  Rev.  Stat., 
chap.  11,  §  56,  they  can  legally  expend  therefor  only  so  much  money  as  the  dis- 
trict may  have  voted  for  that  purpose.  The  legislature  cannot  constitutionally 
authorize  the  assessment  upon  the  polls  and  estates  of  a  school  district  any  sum 
of  money  expended  by  the  municipal  officers  in  erecting  a  school -house  in  tho 
district  in  excess  of  the  sum  voted  therefor  by  the  district.  CarUon  v.  Newman, 
Me.,  597. 

4.  Liberty  of  the  citizen — committing  to  industrial  school]     A  statute  which 

authorizes  a  justice  of  the  peace  to  commit  to  the  industrial  school  a  minor  under 
the  age  of  seventeen  years,  upon  a  complaint  charging  a  crime  with  respect  to 
which  the  jurisdiction  of  the  justice  only  extends  to  requiring  the  accused  to  rec- 
ognize in  sureties  for  his  appearance  at  court,  is  in  conflict  with  article  15  of  the 
Bill  of  Rights.  State  v.  Riy,  N.  H.,  678. 
6.  Mimicipal  debt — execution  against  private  property.]  Executions  upon  judg- 
ments against  towns  may  be  levied  upon  the  goods  and  chattels  of  the  inhabit- 
ants.    The  statute  of  Maine  authorizing  this  process  is  not  in  conflict  with  the 
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CONSTITUTIONAL  LAW  —  Continued, 
fourteenth  ai;nendment.  United  States  Constitution.     Eamesr,  Savage;  Same  v. 
Biekford,  Me.,  293. 

6.  Oleomargarine.]    Equal  rights  to  all  are  what  are  intended  to  be  secured  by  the 

establishment  of  constitutional  limits  to  legislative  power  and  impartial  tribu- 
nals to  enforce  them.  Section  6  of  an  act  to  prevent  deception  in  sales  of  dairy 
products  " —  Laws  of  1884,  chap.  202  — **  provides  that  no  person  shall  manufacture 
out  of  any  oleaginous  substance  or  substances,  or  any  compound  of  the  same, 
other  than  that  produced  from  unadulterated  milk,  or  of  cream  from  the  same, 
any  article  designed  to  take  the  place  of  butter  or  cheese  produced  from  pure, 
unadulterated  milk,  or  cream  of  the  same,  or  shall  sell,  or  offer  for  sale,  the 
same  as  an  article  of  food."  Held  unconstitutional;  as  it  absolutely  prohibited 
the  manufacture  or  sale  of  any  article  which  could  be  used  as  a  substitute  for 
butter,  however  fairly  the  character  of  the  substitute  might  be  avowed  and  pub- 
lished, to  drive  the  substituted  article  from  the  market,  and  protect  those  engaged 
in  the  manufacture  of  dairy  products  against  the  competition  of  cheaper  sub- 
stances, capable  of  being  applied  to  the  same  uses  as  articles  of  food.  This  was 
beyond  the  power  of  the  legislature  to  do.     People  v.  MarXy  N.  Y.,  196. 

7.  Statute  authorizing  storing  water  on  another's  land  —  to  clear  obstruotions  in 

river  to  float  logs  —  compensation — injunction  —  construction  of  statutes.] 
The  act  of  1874  authorized  tlie  orator  with  others  to  remove  the  rocks,  float- 
wood,  etc.,  from  the  bed  and  banks  of  Willoughby  river,  from  its  source  at  the 
outlet  of  Willoughby  lake,  so  as  to  make  it  navigable  for  the  running  of  logs, 
and  to  enter  upon  the  bed  of  the  river  and  its  tributaries  for  that  purpose ;  to 
make  booms;  to  occupy  land  on  the  margin  of  the  stream  for  the  purpose  of 
banking  lo^,  by  paying  or  tendering  ail  damages.  It  was  provided  that  if  the 
parties  could  not  agree  upon  the  amount  of  damages,  they  were  to  be  fixed  by 
the  selectmen;  and  if  they  were  disqualiiied,  then  by  three  justices  of  the  peace. 
No  appeal  was  allowed,  and  no  fund  was  provided,  or  security  required,  for  pay- 
ment of  damages ;  but  an  action  was  given  to  recover  them.  This  statute  was 
amended  by  an  act  in  1878,  which  authorized  the  orator  "to  make,  maintain,  and 
control  gates  at  the  outlet  of  said  Willoughby  lake,  for  the  purpose  of  saving 
water  in  said  lake,"  etc.,  but  could  not  raise  the  level  of  the  waters  above  the 
ordinary  high-water  mark.  The  amendment  contained  no  provision  as  to  dam- 
ages. The  orator  erected  the  gates  on  defendant's  land,  and  brought  this  bill  to 
restrain  it  from  removing  them.  No  compensation  was  made  or  tendered.  Held^ 
that  the  statutes  were  unconstitutional,  in  that  no  adequate  provision  was  made 
for  compensation  ;  that  the  rights  under  an  award  or  judgment  are  not  sufficient 
for  the  taking  of  private  property;  that  there  was  a  taking  of  defendant's  prop- 
erty; and  that  compensation  should  have  been  made  at  the  time  of  the  taking. 
Foster  v.  Stafford  National  Bank,  Vt.,  258. 

8.  Trial  by  Jxiry —  evidence.]    The  constitutional  provision  that  "the  right  of  trial 

by  jury  shall  remain  inviolate  "  does  not  create  such  right,  but  merely  secures  it 
as  it  existed  when  the  Constitution  was  adopted.  In  an  action  to  recover  dam- 
ages for  injuries  received  by  falling  on  a  dangerous  sidewalk  defendant  made 
default,  plaintiff*  61ed  a  motion  to  have  the  damages  assessed  by  a  jury,  the  court 
overrulea  the  same,  and  assessed  the  damages.  Held  no  error;  the  constitutional 
provision  did  not  apply.  In  such  an  action  evidence  locating  the  line  of  the 
street  each  side  of  the  place  of  injurv  was  admissible  on  the  question,  where  the 
line  was  at  the  place  where  the  accident  occurred.  Seeley  v.  City  of  Bridgeport, 
Conn.,  206. 

See  Corporation,  345;  County,  674;  Taxation,  150,  243. 

CONTINUANCE. 

When  operates  as  discontinuance  —  recognizance — when  void.]  The  clerk  of  a 
municipal  court,  in  the  absence  of  the  judge,  continued  a  case  three  weeks  and 
five  days,  when  he  was  empowered  by  statute  to  continue  it  only  three  toeeke. 
Held,  that  the  continuance  operated  a  discontinuance;  and  that  a  subsequent  con- 
tinuance by  the  judge  did  not  have  the  effect  to  revive  the  case ;  it  being  a  criminal 
cause,  the  court  had  no  authority  to  issue  a  new  warrant  commanding  the  respond- 
ent to  be  arrested  to  answer  to  the  old  complaint;  and  the  recognizance  required 
by  the  court  and  entered  into  by  the  defendant  and  his  surety  was  void;  as  there 
was  no  legal  cause  in  court.    State  y.  Meagher,  Vt.,  512. 
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CONTRACT. 

1.  ZhLeontor  and  administrator  —  party  in  intereat  —  Ooda  Civ.  Pro.,  ^  449, 

1814.]  Upon  new  contracts  made  by  an  executor  or  administrator,  and  never 
existing  in  favor  of  the  decedent,  but  growing  out  of  the  contracts  and  dealinffs 
of  the  former  alone,  the  action  is  properly  brought  in  the  name  of  the  individaiu, 
^  and  a  debt  against  the  decedent  cannot  be  made  the  subject  of  a  counterclaim. 
It  must  be  paid  in  the  ordinary  course  of  administration,  and  can  gain  no  prefer- 
ence, as  it  is  entitled  to  none.  Plaintiff,  as  executrix  of  her  husband,  sold  upon 
credit  to  defendant  property  which  defendant  had  sold  to  her  husband,  and  for 
which  he  held  his  note.  In  an  action  against  defendant  to  recover  the  purchase- 
price,  ?iM,  that  he  could  not  use  his  demand  on  the  unpaid  note  as  an  offset. 
Thompson  v.  WJiitmarsh,  N.  Y.,  714. 

2.  Partners  —  amendment.]     When  it  appears  that  two  or  more  parties  were  inter- 

ested as  partners  in  a  contract  upon  which  a  suit  is  brought  by  one  member  only, 
a  verdict  for  the  plaintiff  will  be  spt  aside  and  a  new  trial  granted.  In  snch  a 
case  an  amendment  will  be  allowed  under  the  statute  of  Maine  by  adding  the 
other  partners  as  co-plaintiffs.    Ames  v.  S7iaw,f  Me.,  145. 

3.  Promise  of  partner  —  goods  famished  firm.]    Plaintiff's  assignor,  B.,  sold  a  bill 

of  goods  to  a  firm  of  which  defendants  were  partners.  A  dispute  arising  dur- 
ing the  negotiation  between  B.  and  a  member  of  the  firm  as  to  whether  a  cer- 
tain lot  of  seeds  should  be  included,  the  defendants,  as  individuals,  agreed  that 
if  B.  would  let  the  seeds  go  in  under  the  contract,  they  would  pay  for  the  same. 
Held,  in  action  to  recover  the  value  thereof,  that  defendants  were  liable.  -Pond^ 
Assignee,  v.  Starktoeather,  N.  Y.,  332. 

4.  Sale  of  stock  —  rules  of  stock  exchange  —  transfer  of  title  by  pa3rment  of  mar^ 

gin  and  deposit  of  oertifioates.]  There  may  be  a  bargain  and  sale  of  goods  suf. 
licient  to  transfer  the  title,  and  that  to  support  an  action  for  goods  bargained 
and  sold,  without  any  such  delivery  as  will  amount  to  a  transfer  of  posseission. 
Plaintiff  sold  defendants  certain  shares  of  stock,  "payable  and  deliverable, 
buyer's  option,  sixty  days;*'  thus  showing  that  the  parties  did  not  intend  a 
present  transfer.  By  the  rules  of  the  stock  exchange  of  which  both  partiee 
were  members,  on  all  contracts  for  stocks  sold  on  time,  either  party  might  re- 
quire a  deposit  to  be  made  any  time  during  the  existence  of  the  contract;  but 
tne  seller  should  have  the  privilege  of  depositing  the  stock  in  lieu  of  the  cash, 
in  which  case  the  margins  should  be  paid  to  him  by  the  buyer,  and  the  amount 
credited  on  the  contract.  Three  days  after  the  sale  in  question  the  defendants, 
on  plaintiff's  demand,  paid  plaintiff  a  margin  of  twenty  per  cent,  and  plaintiff, 
on  the  same  day,  in  conformity  with  the  rules  of  the  exchange,  deposited  the 
certificates  of  stock  with  a  trust  company,  with  power  of  attorney  for  their 
transfer,  executed  in  blank ;  and  the.  trust  company  delivered  to  plaintiff  a  re- 
ceipt therefor,  agreeing  to  deliver  upon  return  of  the  receipt  indorsed  by  both 
plaintiff  and  defendant.  In  an  action  to  recover  the  balance  due  on  the  stock, — 
Held,  that  the  transaction  amounted  to  a  transfer  of  the  title ;  that  a  deposit  of 
the  stock  in  lieu  of  the  cash  by  the  plaintiff,  and  payment  of  the  ma,rgin  by  de- 
fendants to  be  credited  on  the  contract  price  under  the  rules  of  the  exchange, 
showed  a  change  in  the  condition  of  the  parties  amounting  t6  a  transfer  of  the 
title,  entitling  the  plaintiff  after  sixty  days  to  maintain  an  action  for  balance 
due  on  the  stock.     Frazier  v.  Simmons,  Mass.,  818. 

6.  Substitution  of  new  oontracL]  When,  upon  the  refusal  of  one  party  to  fulfill 
an  agreement,  the  same  parties  enter  into  another  agreement  which  is  fully 
carried  out,  covering  substantially  the  same  grounds  as  the  first  but  on  different 
terms,  it  will  be  deemed,  unless  it  appears  that  such  was  not  the  intention  of  the 
parties,  a  substitution  of  a  new  contract  for  the  old.   Bogers  v.  Ropers,  Mass.,  123. 

6.  Of  sale  —  title  by  adverse  possession.]    Under  a  contract  for  the  sale  of  land 
implying  that  the  purchaser  should  receive  a  good  title  by  record, — Held,  that  a 
title  by  adverse  possession  was  not  such  a  title,  and  that  the  purchaser  was 
not  bound  to  accept  it.     Noyes  v.  Johnson,  Mass.,  116. 
See  Damages,  749,754;  Infant,  788;  Sale,  871;  Statute  of  Fbauds,  630. 

CONTRIBUTION. 

Fraudulent  grantees  of  land.]  There  may  be  contribution  among  fraudulent  grantees 
of  land  when  the  land  conveyed  to  one  of  them  is  taken  to  pay  the  grantors  debts, 
such  contribution  to  be  adjusted  according  to  existing  equities  between  the  several 
grantees.    Janvrin  v.  Curtis,  N.  H.,  504. 
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CONVERSION. 

1.  Onttiiig  itanding  timber.]    Trees,  when  severed  from  the  land,  become  at  once 
,     the  property  of  the  owner  of  the  inheritance,  and  it  is  waste  for  a  tenant  for  life 

to  cut  for  sale,  or  to  sell  and  allow  the  purchaser  to  cut  standing  trees  suitable  for 
timber  or  saw  logs.    Lester,  Administrator ,  v.  Young y  R.  I.,  21. 

2.  BCazrled  woman's  property — husband  cannot  maintain  action.]    A  husband  can- 

not  sustain  an  action  of  trespass  and  trover  in  his  own  name  for  the  conversion 
of  his  wife's  property.    Hackett  v.  Hetoitt,  Vt.,  516. 

CORPORATION. 

1.  Bridge  —  eizclaaive  right.]  A  charter  giving  the  right  to  erect  a  bridge  across  Con- 

necticut river  within  certain  limits,  and  collect  tolls,  but  which  contains  no  words 
making  the  granted  rights  exclusive  within  the  limits  named,  does  not  give  to 
the  corporation  a  cause  of  action  against  land-owners  on  opposite  sided  of  the 
river  who  open  a  winter  road  across  their  own  lands  and  across  the  river,  witliin 
the  charter  limits,  and  invite  the  public  to  pass  thereon,  with  intent  to  divert 
travel  from  the  bridge,  to  the  injury  of  the  plain tiflFs.  Union  Bridge  Co.  v. 
Spavlding,  N.  H.,  845. 

2.  Forfeitmre  of  francfaJse — scire  £M)ia8  —  quo  warranto — constmotion  of  statute.] 

The  mode  of  process,  by  which  the  corporate  francliises  of  an  incorporated  trust 
company  may  be  adjudged  forfeited,  is  by  writ  of  scire  /(icias,  under  the  statute 
—  Riev.  Laws,  chap.  72  —  prosecuted  in  the  name  of  the  State,  and  not  by  com- 
plaint  for  a  writ  of  quo  warranto,  prosecuted  in  the  name  of  a  private  person, 
under  chapter  74,  Rev.  Laws.  The  statutory  remedy  by  implication  supersedes 
the  common  law.     Oreen  v.  St.  Albans  Trust  Co.,  Vt.,  660. 

3.  Insolvency  —  assessments  —  liability  of  stockholders.]    The  charter  of  the  St. 

Aibans  Trust  Company  provided  :  "  If  at  any  time  the  capital  stoclL  paid  into  said 
corporation  shall  be  impaired  by  losses  or  otherwise,  the  directors  snail  forthwith 
repair  the  same  by  assessment."  The  trust  company  being  insolvent  and  under 
the  control  of  a  receiver, — Held,  that  a  personal  liability  is  not  imposed  i!ipon  the 
stockholders,  and  that  they  cannot  be  assessed  for  the  purpose  of  paying  the 
creditors ;  and  that  the  purpose  of  said  provision  was  rather  to  prevent  the  con- 
tinuance of  business  with  impaired  capital."  Dewey  v.  St,  Albans  Trust  Co,,  Vt., 
658. 

4.  Shares  of  stodk  —  assignment — attachment.]   The  legal  title  to  shares  of  corpo- 

rate stock  which  are  '*  assignable  only  on  the  books  *'  of  the  corporation  will  not 
pass  by  an  assignment  of  the  shares  neither  made  nor  recorded  on  the  books  of 
the  corporation.  In  Rhode  Island  an  equitable  or  executory  right  to,  or  interest 
in,  corporate  stock  is  not  attachable.  A.  was  the  record  owner  of  corporate 
stock.  He  assigned  it  to  B.  Afterward  B.  assigned  it  to  C,  and  this  assignment 
was  made  on  the  books  of  the  corporation.  The  stock  never  stood  on  the  books 
of  the  corporation  in  the  name  of  B.  Held,  that  the  stock  was  not  attachable  as 
the  property  of  B.    Lippit  v.  Amei^ican  Wood  Pape)'  Co. .  R.  I.,  487. 

6.  Tolls  —  charter  conditions  —  burden  of  proof.]  PlaintiflTs  charter  provided  that 
**  from  and  after  it  shall  have  constructed  the  dams,  side  booms,  side  dams, 
sluices  and  other  improvements  contemplated  by  this  act,  may  demand  and  receive 
a  toll  of  '  twenty-five  cents  per  M '  for  all  logs  and  lumber  that  shall  pass  over 
or  by  its  dams  and  improvements."  In  an  action  against  defendant  to  recover 
"  tolls,"  ?^eld,  the  burden  rests  upon  the  plaintiff  to  show  that  the  improve- 
ments made  are  sufficient  to  comply  with  the  Condition  upon  which  toll 
may  be  demanded.  The  evidence  failing  to  prove  that  the  plaintiff  had  complied 
with  the  conditions  of  their  charter  at  the  time  when  defendants  drove  their 
logs,  defendants  were  not  liable.  Svjifl  River  Improvement  Co.  v.  Brown,  Me. ,  63. 
See  Public  Statutes,  424 ;  Taxation,  6 ;  Water  and  Water-Coubses,  571. 
CORPORATE  STOCK. 

Redemption — bill  not  maintainable.]  A.  transferred  to  B.  certain  corporate  stock 
vesting  the  legal  title  in  B.,  who  held  it  as  a  chattel  mortgage.  After  default 
by  A.  in  the  conditions  of  the  mortgage  and  after  B.  had,  subsequent  to  such 
default,  held  and  treated  the  stock  as  his  own  for  more  than  six  years,  A.  filed  a 
bill  in  equity  to  redeem.  Heild,  that  the  bill  could  not  be  sustained.  Oreene  v. 
I^eau,  R.  I.,  19. 

CORPUS  DELICTI 
See  Criminal  Law,  487. 
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CX)STS. 

1.  BquitaMe  remedy  doubtfuL]    In  a  bill  in  equity,  which  was  brought  in  good 

faith,  where  the  remedy  was  somewhat  doubtful,  and  the  court  dismissed  the 
bill  because  there  was  an  adequate  remedy  at  law,  held  no  costs  should  be 
awarded.     TUcomb  v.  McAUigter,  Me.,  609. 

2.  The  oratrix  is  entitled  to  costs  against  all  the  defendants,  except  the  administra- 

tor,  although  the  decree  below  in  her  favor  was  modified  to  some  extent.  JMUe 
V.  Duinell,  Vt.,  649. 

3.  XSztra  allowance  —  basis  of  oompatation  —  Code  Oiv.  Proa ,  §  3263.]   Defend- 

ant entered  into  a  contract  with  the  water  commissioners  of  Saratoga  Springs, 
and  on  performance  and  acceptance  thereof  by  said  water  commissioners  was  to 
receive  $31,000.  Plaintiffs  brought  their  action  as  tax  payers,  alleging  in  their 
complaint  that  said  contract  was  in  violation  of  the  village  charter,  non-perform- 
ance, collusion,  etc.  Judgment  was  rendered  in  favor  of  defendant.  The  spe- 
cial term  granted  an  extra  allowance,  the  general  term  reversed  the  order,  hold- 
ing that  tne  difference  between  the  contract  price  and  the  value  of  the  labor,  etc, 
furnished  under  the  contract,  was  the  only  basis  for  an  extra  allowance,  and  in 
the  absence  of  proof  on  the  point  no  allowance  could  be  made.  Held  error ;  that 
the  right  of  the  defendant  to  enforce  the  contract  having  been  established,  the 
subject-matter  involved  was  the  contract  price,  and  not  the  profits  on  the  con- 
tract.    Mingay  v.  HoUy  Manufacturing  Co.,  Impleaded,  etc,,  N.  Y.,  91. 

4.  Qeoeral   IiawS|  chapter  233  —  title  to  real  estate  not  in  qaeation.l     Under 

Qen.  Laws,  chap.  233,  §  6,  the  plaintiff  cannot  be  allowed  more  costs  tnan  dam- 
ages when  the  title  to  real  estate  is  not  in  question,  and  the  damages  recorded 
do  not  exceed  (13.33.     Jone%  v.  Lane,  N.  H.,  704. 

6.  ParUtion  —  counsel  fees.]  In  Pub.  Stat.  li.  I.,  chap.  230,  §  22,  of  partition,  the 
words  "cost  of  partition"  cover  counsel  fees  as  well  as  the  costs  of  suit  and 
other  expenses  of  making  partition.     Resdecker  v.  Bowen,  R.  I.,  531. 

6.  Sheri£Ps  fees  for  serving  writ  of  replevin.]  An  oflScer  is  entitled  —  R.  L., 
§  4547  —  to  charge  for  serving  a  writ  of  replevin  for  taking  and  delitering  the 
property  to  the  plaintiff,  in  addition  to  travel,  copy,  and  appraiser's  fees,  such 
sum  as  would  be  in  proportion  to  the  fees  provided  in  other  cases  for  securing 
attached  property  ;  but  not  for  transporting  the  property  to  the  plaintiff;  nor  for 
holding  it  until  a  bond  is  taken,  or,  ordinarily,  until  appraisal.  Woodxcard  v. 
Amsden,  Vt.,  517.  • 

COUNTY. 
Boron§^  —  opening  streets  and  roads  —  act  of  March  18, 1868  —  Art  Zn,  §  8, 
Const,  of  1838  —  constitutional  law.]  The  purpose  and  effect  of  the  act  of 
March  18, 1868  —  Pub.  Laws,  352  —  relating  to  the  opening  and  straightening  of 
roads  and  streets,  was  to  transfer  the  burden  of  the  damages  therefor  from  the 
benefited  property-owners,  in  the  boroughs  wherein  streets  were  opened  or 
straightened,  to  the  tax  payers  of  the  county  at  large.  The  title  to  said  act  of 
1868  being  *'  An  act  relating  to  boroughs  in  the  county  of  Chester  ";  and  the 
purpose  of  the  act,  as  above  stated,  —  Held,  that  under  article  12,  section  8,  of 
the  Const,  of  1838,  which  provides  that  **  no  bill  shall  be  passed  by  the  legisla- 
ture containing  more  than  one  subject,  which  shall  be  clearly  expressed  in  the 
title  .  .  .  '*  —  said  act  was  unconstitutional  and  void.  The  title  not  only 
failed  to  clearly  express  the  purpose  of  the  act,  but  was  misleading.  In  re 
Road  in  Borough  of  PhiBnixville,  Penn.,  684. 

COUNTY  COMMISSIONERS. 

Oattle-passes  —  petition — Jurisdiction  —  committee  —  msjority  decides.]  A  ma- 
jority of  a  committee,  appointed  by  the  court  to  revise  the  doings  of  the  county 
commissioners  in  the  location  of  a  way,  may  decide,  when  all  the  committee  par- 
ticipate in  the  view  and  hearing.  A  statute,  giving  the  county  commissioners 
power  to  **  grade  hills"  in  a  way  located  by  them,  authorizes  them  to  require 
fills  as  well  as  to  cut  down  hills.  The  county  commissioners  have  no  autlioritr 
to  require  cattle-passes  to  be  constructed  in  a  way  located  by  them,  and  such 
a  requirement  renders  their  proceedings  bad.  A  petition  to  the  county  commis- 
sioners for  a  way  **  beginning  at  the  terminus  of  the  new  road  now  building  in 
Newfield  to  Balch's  mills,  thence  in  a  western  direction  to  the  N.  H.  line,'*  is 
sufficient  under  the  statute  of  Maine  to  give  the  commissioners  jurisdiction. 
Acton  V.  County  Commissioners,  Me.,  131. 
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CRIMINAL  LAW. 

1.  Arson — nolle  prosequi]    Aa  indictment  charged  the  defendant  in  one  coant 

with  burning  a  dwelling-house  and  barn.  Held,  that  the  prosecuting  officer  may, 
by  leave  of  court,  and  against  the  defendant's  objections,  enter  noUe  prosequi  to 
so  much  of  the  indictment  as  charged  the  burning  of  the  barn.  The  alleging  of 
the  commission  of  a  criminal  act  in  an  indictment  alleges  the  intent.  State  v. 
Bean,  Me.,  526. 

2.  Oonspiracy — demurrer.]    An  indictment  not  in  the  language  of  the  statute,  or 

words  conveying  the  same  meaning,  nor  charing  a  crime  known  to  the  common 
law,  will  be  quashed  on  demurrer.     State  v.  HigginSt  Me.,  595. 

3.  Costs.]     The  county  is  not  liable  for  costs  incurred  in  prosecuting  offenses  against 

the  police  of  towns  on  the  complaint  of  selectmen.  Powers  v.  County  of  Sulli- 
van and  Town  of  GrantTiam,  N.  H.,  335. 

4.  Bvidenoe — impeachment  of  defendant.]    A  defendant  in  proceedings,  civil  or 

criminal,  who  testifies  in  his  own  behalf  may  be  impeached  like  any  other  wit- 
ness by  showing  his  previous  conviction  of  a  felony.  State  v.  MoOuire,  R.  I., 
451. 

5.  Bvidenoe  —  threats  against  deceased.]    On  a  trial  for  murder  it  is  competent  to 

show  the  conduct  and  feelings  of  the  prisoner  toward  the  deceased  as  is  also 
proof  of  previous  threats  or  attempts  to  kill  his  victim.  Although  such  evi- 
dence does  not  establish  the  fact  that  the  prisoner  intended  to  kill  at  the  time  of 
firing  that  fatal  shot,  yet  it  is  to  be  weighed  by  the  jury  in  connection  with  all 
the  facts  in  the  case,  for  the  purpose  of  determining  the  question  of  motive, 
intent,  deliberation  and  premeditation.     People  v.  Jones,   N.  Y.,  380. 

6.  Porgery  —  evidence  —  handwriting — corpus  delicti. ]     When  writing  is  offered 

as  a  standard  of  comparison,  it  is  for  the  presiding  judge  to  determine  whether 
it  is  shown  by  clear  testimony  that  it  is  tue  genuine  handwriting  of  the  party 
sought  to  be  charged,  and  unless  his  finding  is  founded  upon  error  of  law,  or 
upon  evidence  which  is  as  matter  of  law  insufficient  to  justify  the  finding,  this 
court  will  not  reverse  it  upon  exceptions.  Defendant  asked  a  witne.ss  whether 
he  knew  of  plaintiff's  making  imitations  of  notes  bv  tracing,  and  had  informed 
him  how  it  could  be  done.  The  evidence  was  objected  to,  and  defendant  stated 
it  was  offered,  not  for  the  purpose  of  proving  a  distinct  offense,  but  as  showing 
the  plaintiff  had  the  skill  and  ability  to  forge  the  note  in  suit.  Held,  that  the 
evidence  was  properly  excluded.  Where  a  person  is  accused  of  a  crime,  it  is 
not  competent  to  show  as  evidence  of  the  corpus  delicti  that  he  has  committed 
similar  offenses,  or  that  he  is  of  bad  character,  or  that  he  has  the  capacity  and 
means  of  committing  the  crime.  Memoranda,  made  in  a  diary  kept  by  defend- 
ant's intestate,  are  not  admissible  in  evidence.     CosteUo  v.  CroweU,  Mass.,  437. 

7.  House  of  ill-fame.]    At  the  trial  of  an  indictment  for  keeping  a  house  of  ill- 

fame  it  appeared  that  the  defendant  owned  the  house,  lived  in  it  as  its  mistress, 
and  let  rooms  to  female  lodgers  who  used  them  for  purposes  of  prostitution. 
The  presiding  justice  instructed  the  jury  that  the  defendant  was  guilty  if  she 
let  her  rooms  to  prostitutes  for  prostitution,  or  knowingly  permitted  them  to  be 
used  and  resorted  to  for  that  purpose,  though  the  occupants  were  merely  board- 
ers or  lodgers  and  were  not  employed  to  ply  their  business  by  her  as  mistress  of 
the  house.    Held  no  error.     StaU  v.  Smith,  R.  I.,  4o2. 

8.  Indictment  against  railroad  company  —  practice  —  nolle  prosequi]     A  noUe 

prosequi  may  be  entered  by  the  prosecution,  with  leave  of  court,  during  the  trial 
before  a  jury  of  a  statutory  indictment  of  a  railroad  company  to  recover  damages 
for  the  loss  of  life  of  a  person  alleged  to  have  been  instantly  killed  by  reason  of 
the  negligent  management  of  the  defendant's  train,  ^ate  v.  Maine  Central 
Railroad  Uompany,  Me.,  383. 

9.  Indictment — uncertainty.]    An  indictment  which  charges  the  sale  of  intoxicat- 

ing liquor  in  language  equally  applicable  to  the  offense  discussed  In  General 
Laws,  chapter  109,  section  13,  and  that  described  in  section  15  of  the  same  chap, 
ter,  is  Insufficient.    8t(Ue  v.  Leamtt,  N.  H.,  706. 

10.  Indictment — aooessory  before  fact—Peculation  Act,  1875.]  Where  a  felony  is 
committed  through  the  agency  of  a  guilty  instrument,  or  participant,  the  insti- 
gator thereof  is  an  accessory  before  the  fact  and  must  be  indicted  and  tried  as 
such.  Defendant  was  convicted  under  the  "Peculation  Act" — L.  1875,  chap. 
19 —  upon  an  indictment  charging  him  with  having  fraudulently  and  feloniously 
obtained  and  received  from  the  treasurer  of  the  city  of  Buffalo,  funds 
belonging  to  said  city.    A  second  count  charged  the  conversion  of  the  funds  to 
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CRIMINAL  LAW  ^Continued.  . 
the  defendanVfl  own  use.  In  both  counts  he  was  charged  as  a  principal.  Defend- 
ant had  no  knowledge  of  the  transaction  for  which  he  was  indicted;  did  not  in 
fact  receive  the  money  personally,  bat  it  was  deposited  by  the  city  treasurer,  or 
by  his  direction,  with  a  banking  firm  of  which  defendant  and  the  treasurer  were 
members.  The  city  treasurer  had,  with  knowledge  of  defendant,  used  the  dtj 
funds  in  the  firm  business.  Held,  that  the  ofiense  charged  was  a  felony  ;  that  as 
he  was  not  either  actually  or  coustructiyely  present,  he  could  not  be  convicted  as 
a  principal;  the  evidence  tending  to  prove  that  he  was  accessory  before  the  fact, 
he  could  not  be  convicted  under  an  indictment  charging  him  as  a  principal.  His- 
toiT  of  the  term  " felony"  in  this  State  discussed.     People  v.  Lj/on^  N.  Y.,  70. 

11.  Indictment.]  An  indictment  for  keeping  for  sale  fermented  eider  in  less  quan- 
tity than  ten  gallons  need  not  contain  a  denial  that  it  was  intended  to  be  sold 
elsewhere  than  in  this  State.     State  v.  Perkins,  N.  H.,  503. 

12.  Information— minute  on,  by  cleric,  when  ezhibttedj  The  min  ute  on  the  informa- 
tion was,  *'  Filed  Oct.  15, 1883/'  and  under  the  official  signature  of  the  clerk. 
Held  sufficient.     State  v.  Brainard,  Vt.,  669. 

laarceny — ^intent.]  At  the  trial  of  A.  indicted  for  stealing  from  the  person  of 
B.,  it  appeared  that  A.,  somewhat  intoxicated,  had  been  seen  fumbling  in  the 
pockets  of  R,  who  was  very  drunk,  taking  money  from  them  and  putting  it  in 
ids  own.  A.  did  not  account  for  the  possession  of  money  found  on  him.  B.,  after 
becoming  sober,  denied  any  acquaintance  with  A.,  and  claimed  to  have  had 
money,  which  was  gone.  Held,  that  the  question  of  A.'s  intent  was  rightly  left 
to  the  jury.    State  v.  McAndrews,  R.  I.,  455. 

14.  I«aroeny  —  parting  with  possession  and  retaining  title.]  Where  one  is  induced 
by  false  and  fraudulent  representations  to  pledge  monev  as  security,  parting 
with  its  possession,  but  without  intending  to  part  with  tne  title  thereto,  a  con- 
version of  the  money  by  a  party  inducing  the  fraud  constitutes  the  crime  of  lar- 
ceny.   People  V.  Morse,  N.  T.,  379. 

15.  Liquors — Juror  contributed  money  to  prosecute.]  At  the  trial  of  one  indicted 
for  keeping  a  liquor  nuisance  the  presiding  justice  commits  no  error  in  refusing 
to  allow  a  juror  to  be  asked  on  his  voir  dire  whether  he  has  contributed  money 
for  the  prosecution  of  persons  generally  who  are  charged  with  keeping  such 
nuisances.    State  v.  Hoxsie,  R.  I.,  441. 

16.  Murder  —  charge  of  court.]  The  defendant,  on  his  trial  for  murder,  testified  in 
his  own  behalf.  The  court  charged  the  jury  as  follows:  "A  party  is  now 
declared  to  be  a  competent  witness  in  his  own  behalf,  and  the  question  of  the 
credit  to  be  attached  to  his  testimony  is  a  question  for  the  jury.  But  the  inter- 
est he  has  in  the  issue  is  never  to  be  excluded  from  the  minds  of  the  jury.  The 
testimony  is  entitled  to  all  the  weight  which  the  jury  can  fairly  give  it,  and  was 
subiect  to  the  same  tests  as  the  testimony  of  any  other  witness.  So  far  as  the 
testimony  of  the  prisoner  at  the  bar  is  contradictory  of  itself,  it  cannot  be  true. 
Two  contradictory  statements  cannot  be  true.  When  he  testifies  he  knew  noth- 
ing of  the  personal  prooertv  which  he  took  from  that  house,  until  after  he  took 
the  cars  at  Auburn,  and  when  he  testifies  afterward  that  he  took  the  watch  from 
the  wall,  and  took  the  bank-book  from  the  bureau  drawer,  so  far  as  those  state- 
ments are  contradictory,  one  of  them  is  to  be  considered  false.  Whenever  you 
find  that  the  prisoner  has  made  a  statement  not  true,  to  establish  a  falsity 
instead  of  a  truth,  his  testimony  is  not  entitled  to  the  credit  of  a  witness  who 
stands  fairly  before  yon  uncontradicted.  His  testimony  then  is  entitled  to  no 
weight  or  credit  of  itself,  except  so  far  as  it  is  inconsistent  with  the  known  and 
established  facts  of  the  case,  or  corroborated  by  other  witnesses..  This  is  a  con- 
sideration which  you  cannot  avoid  ;  it  is  forced  upon  you  by  the  facts  of  the  case 
and  the  importance  of  the  issues  here  involved."  Held  no  error.  The  court 
intended  no  more  than  that  a  jury  are  permitted  to  disbelieve  the  testimony  of  a 
witness  who  has  willfully  testified  falsely  before  them  as  to  any  material  fact. 
People  V.  Petmecky,  N.  Y.,  874. 

17.  Peijury  —  pleading — listers  —  R.  Ii. ,  §§  3, 2668.]  Towns  are  required  by  stat- 
ute to  elect  annually  three,  four,  or  five  listers,  who  constitute  a  board,  a 
majority  of  which  is  essential  to  legal  action.  One  acting  alone  has  no  jurisdic- 
tion ;  his  acts  would  be  void.  Hence  an  indictment  charging  a  lister  with  per- 
jury, in  that  he  had  violated  his  official  oath,  is  defective  without  allegation  of 
the  election  of  the  requisite  number  of  listers,  and  that  they  gwMifUd  <imd  acted 
as  such.    State  ▼.  Peters,  Vt,  246. 
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CRIMINAL  LAW  —  Continued. 
18.  Praotioe.]    An  indictment  alleging  tbat  the  respondent  at  a  certain  time  and 
place  "unlawfully  did  keep  a  drinking-hou8e  and  tippling^op"  is  sufficient. 
State  V.  EoUins,  Me.,  584. 

See  Neoligbncb,  478. 

DAMAGES. 

1.  Breach  of  oontraot  to  accept  g6od8.]  Plaintifia  sold  defendants  a  quantitj  of  brick 

to  be  delivered  from  time  to  time.  Upon  a  cargo  of  brick  being  tendered,  de- 
fendant refused  to  accept  the  same,  and,  as  the  referee  found,  without  any 
excuse  for  such  refusal.  Held,  that  the  tender  and  refusal  constituted  a  breach 
of  the  contract  by  defendant;  that  after  such  breach  it  was  not  necessary  for  the 
plaintiffs  to  tender  the  whole  quantity  of  brick  called  for  by  the  contract  before 
bringing  this  action;  that  the  right  of  action  haviDg  accrued  it  was  not  waived, 
as  matter  of  law,  by  a  subsequent  offer  on  the  part  of  the  plaintiffs  to  furnish 
the  brick,  which  was  not  accepted  by  defendant  until  an  advance  in  the  market 
had  materially  changed  the  situation.  On  the  question  of  damages,  held,  that  the 
price  which  the  plaintiffs  received  for  the  brick  on  a  sale  to  other  parties  was 
immaterial,  in  view  of  the  facts  that  they  were  delivered  on  contracts  made 
prior  to  the  date  of  the  breach  of  the  contract  with  defendant,  and  that  the  plain- 
tiffs had  the  ability  to  furnish  all  the  brick  required  for  all  their  contracts,  in- 
cluding that  with  the  defendant.     Cauda  v.  Wick,  N.  Y.,  749. 

2.  Oontraot  to  exchange  lands  —  mutual  mistake  —  no  warranty  or  fraud.]    Both 

parties  to  a  written  contract  for  the  exchange  of  lands  were  mistaken  as  to  the 
location  and  description  of  the  lands  which  one  of  the  parties  assumed  to  own. 
There  was  no  warranty  of  ownership  contained  in  the  contract.  Held,  that  the 
party  who  had  mistakenly  assumed  to  own  land  as  described  was  not  liable  to 
the  other  party  for  trouble  and  expense  he  had  incurred  in  ascertaining  the  facts 
in  regard  to  defendant's  land.    Day  v.  Naeon,  N.  T.,  754. 

3.  Counsel  fees  —  statute  of  limitations.]    In  trespass  for  me^ne  profits  the  plaintiff 

cannot  recover  counsel  fees  and  expenses  paid  out  in  the  ejectment  suit.  Puni- 
tive damages  are  allowed  only  when  the  defendant  has  shown  malice  or  bad 
faith.  Causes  of  action  accrue  when  the  trespasses  are  committed,  and  a  recov- 
ery can  only  be  had  for  such  time  as  lies  within  the  limits  of  the  statute  of  limi- 
tations.    Herreshoffy,  Iripp,  R.  I.,  463. 

See  Eminent  Domain,  625;  Fraud,  186;  Ways,  149. 

DECEDENT'S  ESTATE. 
Publication  —  notice  of  sale  —  adjournment.]  The  sale  of  a  decedent's  realty  to 
pay  the  debts  was  advertised  by  the  administrator  in  a  newspaper  issued  daily, 
the  advertisement  beine;  inserted  twice  a  week  during  two  weeks  and  in  each 
issue  during  the  two  following  weeks  preceding  the  time  of  sale.  Held,  that  the 
notice  given  complied  with  the  provisions  of  Pub.  Stat.  R.  I.,  chap.  179,  §  16, 
which  required  notice  **  in  some  public  newspaper  for  four  successive  weeks."  The 
day  before  that  appointed  for  the  sale  notice  of  a  postponement  for  a  week  at 
the  same  hour  and  place  was  added  to  the  notice  of  the  sale,  and  the  notice  of 
sale  and  postponement  appeared  in  each  issue  of  the  paper  up  to  and  including 
the  day  of  sale.  Held,  that  the  notice  of  the  postponement  was  sufficient  under 
Pub.  Stat.  R.  I.,  chap.  179,  §  17,  which  required  notice  of  "  such  adjournment  in 
the  same  manner  in  which  notice  of  the  sale  was  given,  as  soon  as  may  be  after 
such  adjournment  and  up  to  the  day  of  the  adjourned  sale,  unless  the  adjourn- 
ment shall  be  from  day  to  day  only,  and  then  by  making  public  proclamation 
thereof  at  the  time  and  place  of  the  sale  and  by  setting  up  a  notice  thereof  at 
such  place."    Harris,  Petitioner,  R.  I.,  50. 

DECLARATION. 
See  Neoligengb.  236. 
DEED. 
1.  Conditional,  breach  of  —  forfeiture  —  damages  —  penalty —  good-will  —  appurte- 
nance — waiver.]   B.  owned  two  hotels  —  the  Trotter  House  and  the  Bliss  Hotel 
—  in  the  same  village,  and  sold  the  Trotter  House  to  the  orator  for  $4,250,  and 
at  the  same  time,  and  as  part  of  the  same  contract,  for  the  consideration  of 
$2,500,  paid  him  by  the  orator,  agreed  that  the  Bliss  Hotel  should  never  be  used 
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for  hotel  and  bo&rding-lioaBe  parpones  ;  and  as  securitj  for  this  inhibition,  con- 
yeyed  the  Bliss  Hotel  to  the  orator  by  deed  with  covenants  of  warrant j,  condi- 
tioned that  the  deed  was  to  be  void  if  the  restraint  was  observed,  otherwise  in 
force.  After  several  years  the  orator  went  oat  of  the  hotel  business,  and  con- 
veyed his  hotel,  but  not  his  interest  under  the  conditional  deed.  B.,  observing 
the  condition  so  long  as  he  was  the  owner  of  the  Bliss  Hotel,  after  a  few  years 
sold  it  in  parcels;  and  the  several  defendants  became  the  owners  thereof.  Larse 
improvements  had  been  made  on  the  property.  There  was  a  clear  breach  of  the 
condition;  but  some  of  tbe  defendants  were*  innocent  as  to  this,  and  some  not. 
A  bill  having  been  brought  for  a  forfeiture  of  the  premises, —  Held,  that  equity 
did  not  require  an  enforcement  of  the  conditional  deed;  but  that  the  orator 
ought  to  be  made  whole,  and  so  should  recover  the  $2,500— what  he  paid  for  the 
immunitv — and  interest  from  the  time  he  demanded  the  premises.  He 
widved  the  right  to  recover  interest  prior  to  the  time  of  the  demand,  by  not  mak> 
ing  a  demand  sooner,  although  the  brcfaches  were  of  so  much  earlier  date.  The 
immunity  secured  by  the  conditional  deed  was  not  an  appurtenance  to  the  Trotter 
House.  Keeping  boarders  by  one  occupying  a  portion  of  the  inhabited  prem- 
ises, also  furnishing  oysters,  cooked  and  raw,  pies,  cake,  etc..  to  travelers,  was 
a  breach  of  the  condition ;  but  keeping  or  entertaining  of  one's  friends  is  not 
such  breach.    Stevens  v.  PiUebury,  Vt.,  861. 

2.  Description  —  ^  northerly  and  easterly."]     A  deed  contained  the  following  reser-  < 

vation  :  '*  But  reserving  all  the  lumber  on  the  northerly  and  easterly  side  of  the 
bog  on  said  lot,  and  meaning  to  convey  all  the  lumber  on  the  southerly  and 
westerly  side  of  said  bog."  The  bog  was  of  Irregular  shape  and  extended  beyond 
the  east  and  south  lines  of  the  lot,  but  did  not  intersect  with  the  north  and  west 
lines.  Calling  the  most  northerly  point  of  the  bog  A,  and  the  westerly  point  C^ 
HM,  that  the  reservation  covers  only  the  timber  upon  that  part  of  the  lot  which 
lies  northerlv  and  easterly  of  the  boundary  line  of  the  bog  leading  from  A  to 
where  it  strikes  the  east  llneof  the  lot  and  east  of  a  line  running  north  from  A  to 
the  north  line  of  the  lot.  Held^  further,  that  the  reservation  did  not  cover  the 
timber  on  that  part  of  the  lot  lying  northerly  of  the  boundary  line  of  the  bog 
from  A  to  C.    Foster  v.  Fosi,  Me.,  895. 

3.  Inconsistent  clauses  —  construction  —  partition.]    When  a  deed  contains  incon- 

sistent clauses,  courts  in  construing  it  will  consider  the  whole  instrument  and 
the  intentions  of  its  maker,  subject  to  the  rules  of  law.  If  all  ita  parts  cannot 
stand,  those  will  be  rejected  which  oppose  the  maker's  intentions.  If  its  language 
can  be  interpreted  in  different  ways,  courts  will  look  at  the  circumstances  of  its 
execution,  and  extrinsic  evidence  is  admissible  to  enable  them  to  do  this.  If  the 
interpretation  still  remains  doubtful,  the  deed  will  be  construed  in  favor  of  the 
grantee.  A  deed  of  partition  between  co-tenants  gave  an  area  and  boundaries, 
which  latter  excluded  a  part  of  the  area.  The  area  given  agreed  with  the  result 
found  by  adding  together  the  grants  made  to  the  original  owner  and  deducting 
therefrom  the  grants  made  by  him.  No  reason  appeared  why  any  part  of  the 
area  should  have  been  retained  as  common  property.  The  grantee  of  the  deed 
of  partition  entered  on  and  for  more  than  twenty-five  years  occupied  the  whole 
area.  Heid,  that  the  whole  area  passed  by  the  deed  of  partition.  A  reference  in 
one  deed  to  another  "for  a  more  particular  description  '*  of  the  premises  con- 
veyed incorporates  into  the  former  whatever  is  contained  in  the  latter.  Water- 
man V.  Andflrewe,  R.  I.,  25. 

4.  Married  woman's  —  acknowledgment.]    Under  a  statute  which  provided  that  in 

every  case  of  a  deed  executed  bv  husband  and  wife  to  convey  the  wife's  realty, 
"  the  wife  acknowledging  sucn  deed  or  instrument  shall  be  examined  privily 
and  apart  from  her  husband,  and  shall  declare  to  the  officer  taking  such  acknowl- 
edgment  that  the  deed  or  instrument  shown  and  explained  to  her  by  such  magis- 
trate is  her  voluntary  act,  and  that  she  doth  not  wish  to  retract  the  same,"  an 
acknowledgment  was  certified  to  as  follows  by  the  magistrate  who  took  it:  **  Per- 
sonally appeared  S.  A.  J.  and  A.  J.,  wife  of  said  S.  A  J.,  to  the  within  and  fore- 
going written  instrument  and  severally  acknowledged  the  same  to  be  their  free 
and  voluntary  act  and  deed,  hand  and  seal,  the  said  A.  J.  having  acknowledged 
separate  and  apart  from  the  said  husband  as  the  law  directs,  and  that  they  do  not 
wish  to  retract  the  same."  Held,  that  the  acknowledgment  was  fatally  defective. 
The  statutory  provision  requiring  the  deed  to  be  "shown  and  explained  "  to  the 
married  woman  was  mandatory,  and  that  the  omission  from  the  magistrate's 
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certificate  of  a  statement  that  the  deed  had  been  "  ehown  and  explained  "  to  the 
married  woman  was  fatal.  Paine  ▼.  Baker,  R.  I.,  467. 
6.  From  Massachusetts  —  office  copies  —  evidence  —  identity  of  grantee.]  Copies 
of  deeds  from  the  Commonwealth  of  MaBsachusetts,  of  land  in  Maine,  may  be 
certified  hj  the  land  agent  of  Maine  to  the  registry  of  deeds  where  the  land  is 
situated,  and  certified  copies  from  such  registry  may  be  used  in  evidence  when- 
ever  the  original  deeds  could  be.  Massachusetts  conveyed  land  in  Maine  to 
Samuel  Cook  without  naming  his  place  of  residence.  She  conveyed  other  lands  in 
the  same  township  to  Samuel  Cook,  of  Houlton.  Held,  that  these  facts,  prima  facie, 
establish  the  identity  of  Samuel  Cook,  of  Houlton,  as  grantee  in  the  first-named 
deed.  A  deed  was  made  in  1837  by  the  land  agent  of  the  Commonwealth  of  Massa- 
chusetts  to  Samuel  Cook,  as  assignee  of  a  soldier  certificate.  The  only  evidence 
of  the  assi^ment  to  Cook  was  the  recital  of  that  fact  In  the  deed.  Held,  in  a 
real  action  by  one  claiming  undercook,  that  as  against  one  who  claimed  neither 
under  the  soldier  nor  the  Commonwealth,  the  recital  was  prima  facie  proof  of 
the  fact  recited.     Chandler  v.  Wilson,  Me.,  519. 

6.  Mortgage — levy.]    March  8, 1875,  S.  conveyed  to  Z.  a  small  lot  of  land  cut  out 

of  a  larger  parcel  then  owned  by  S.  September  2,  1875,  he  conveyed  to  Z.  the 
whole  parcel  by  metes  and  bounds  that  embraced  and  included  the  small  lot  first 
conveyed,  and  on  the  same  day  Z.  mortgaged  to  S.  the  same  premises  by  same 
metes  and  bounds,  and  on  April  28, 1878,  Z.  conveyed  to  S.  the  same  premises 
which  8.  conveyed  to  him  September  2, 1875.  July  80,  1879,  a  creditor  of  Z.  at- 
tached and,  by  due  proceedings,  subsequently  levied  upon  the  small  lot  first  con- 
veyed  by  S.  to  Z.  as  the  property  of  Z.  Held,  that  the  creditor  acquired  no  title 
by  the  attachment  and  levy  which  could  be  enforced  in  law.  Siemens  v.  Stevens, 
Me.,  670. 

7.  Reservation.]    When  a  deed  of  land  reserves  a  buiTding  standing  upon  it  "  and 

one  rod  of  land  equal  distance  around  it,"  the  lines  of  the  lot  reserved  correspond 
with  the  lines  of  the  building,  and  if  that  be  rectangular,  the  lot  will  be  rectan- 
gular.    Perkins  v.  Aldrich,  Me  ,  289. 

8.  IVustees  take  as  Joint  tenants.]  Courts  incline  to  hold  trustees  joint  tenants  rather 

than  tenants  in  common,  to  avoid  inconvenience  in  administering  the  trust.  Con- 
veyance by  deed  to  A.,  B.  and  C.  in  trust  for  them  **  or  other  tbe  trustees  hereunder 
for  the  time  being  to  take  charge  and  possession  of  said  trust  estate  and  to  hold 
the  same  for  the  sole  use  "  of  the  eestuis,  with  power  to  them  '*  or  the  survivors  or 
survivor  of  them  or  other  the  trustees  or  trustee  hereunder  for  the  time  being, 
at  any  time  and  from  time  to  time,  in  their  or  his  discretion  and  as  soon  as  rea- 
sonably and  properly  may  be,  to  sell,  let  or  lease  the  same,"  and  in  further  trust 
for  them,  **  or  the  survivors  or  survivor  of  them,  or  other  the  trustees  or  trustee 
hereunder  for  the  time  being  to  receive  the  proceeds  of  all  sales  or  leases  "  to 
pay  taxes,  etc.,  *'  and  the  surplus  to  pay  whenever  and  so  often  as  it  can  con- 
veniently be  done  to  "  the  cestuis  ;  held,  that  A. ,  B.  and  C.  took  as  joint  tenants. 
Franklin  InstUvMonfor  Savings  v.  People* s  Savings  Bank,  R.  I.,  47. 
See  BoxmDABT,  826;  Fraud,  467;  Tenants  in  Common,  428. 
DELIVERY. 
See  Evidence,  588. 
DEMURRER. 
See  Criminal  Law,  595;  Pleading,  578. 
DEPOSITION, 
enlarge — practice.]    It  is  presumed  that  there  was  no  error  in  the  charge  of  the 
court,  or  in  admitting  a  deposition,  when  no  copies  of  them  were  furnished  the 
supreme  court,  though  referred  to  and  made  a  part  of  the  exceptions;  and  that 
the  court  exercised  its  discretion  in  admitting  a  deposition.    McNeish  v.  HvMess 
Oat  Co,,  Vt.,  664. 

See  Evidence,  654. 

DESCENT. 
Ohildren  of  deceased  brothers  and  sisters  per  capita.]    Under  the  statute  of  dis- 
tribution,  there  being  none  nearer  of  kin   living,  the  children  of  deceased 
brothers  and  sisters  take  equal  shares,  per  capita.    Nichols  v.  STtepard,  N.  H., 
676. 
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DBVISE. 
866  Will,  88,  70, 146,  608. 

DI8CX)NTINUANCB. 
Sk6  ExBOirroBs  and  Adicinibtsators,  187. 

DIVORCE. 
866  Mabbiagb,  23,  52,  461,  481,  579,  605. 

DOWER. 
866  Mabbiagb,  607. 

DRAFT. 
866  Byidbkcb,  111;  Nbootlablb  Inbtbumbnt,  318. 

DURESS. 
Bmbesslement  by  son — mortoage  by  mother.]  When  a  eon  has  be«n  guilty  of 
embezzlement  and  his  mother  made  a  note  and  executed  a  mortgage  to  the  em- 
ployer from  whom  be  bad  embezzled,  and  the  court  was  satisfied  that  the  moth- 
er's controlling  motive  was  to  protect  her  son  from  exposure  and  proeecution, 
hdd,  that  she  was  not  a  free  agent  and  that  the  note  and  mortgage  should  be 
annulled  and  canceled.    Folsy  v.  Ghesne^  R.  I.,  40. 

EASEMENT. 

Wa3ni  from  neoeisity— location  of]  Tbe  parties  may  make  and  change  the  location  of 
ways  arising  from  necessity.  Such  location  may  be  inferred  from  the  acts  of 
the  parties.    EumiU  v.  Bobbins,  Me.,  222. 

EJECTMENT. 

1.  Mesne  profits.]    In  trespass  for  mesne  profits,  two  leases  offered  in  evidence  by 

the  plaintiff  to  show  the  rental  value  of  tbe  premises  and  tbe  time  wben  be 
obtained  possession  were  excluded  by  tbe  presiding  Justice.  Tbe  plaintiff  peti- 
tioned for  a  new  trial .  Tbe  record  of  tbe  ejectment  suit  bad  been  put  in.  The 
lessee  of  one  of  tbe  leases  had  testified  as  to  his  rent,  and  tbe  petition  did  not  set 
out  the  rent  reserved  in  the  other  lease.  HM^  that  the  petition  did  not  show  that 
tbe  plaintiff  was  injured  by  the  exclusion  of  tbe  deeds  and  should  not  be 
granted.    HerreshoffY,  Tripp,  R.  I.,  468. 

2.  New  trial  —  verdiot  against  evideooe.]    At  the  bearing  of  a  plaintiff's  petition 

for  a  new  trial  of  an  action  of  ejectment  on  the  ground  that  the  verdict  waa 
against  the  evidence,  it  appeared  that  the  only  evidence  on  the  record  and  allowed 
by  the  justice  presiding  at  the  trial  related  to  the  defendant's  possession.  Tbe 
time  prescribed  for  tbe  allowance  of  evidence  under  the  forty-eighth  rule  of 
practice  at  law  had  expired.  Held,  that  the  plaintiff  could  not  amend  tbe 
allowed  statement  of  evidence  by  affidavits  setting  forth  what  tbe  other  evidence 
in  the  case  was,  and  showing  that  the  only  matter  submitted  to  the  jury  by  tbe 
presiding  justice  was  the  question  of  possession.  HeUd,  further,  that  the  plain- 
tiff was  entitled  to  show  to  the  court  by  proof  that  the  only  question  submitted 
to  tbe  jury  was  that  of  the  defendant's  possession.  Held,  further,  it  bein?  shown 
by  affidavits  that  the  presiding  justice  ruled  as  matter  of  law  in  tbe  plaintiff's 
favor  on  all  questions  save  that  of  possession,  which  was  alone  submitted  to  the 
jury,  that  tbe  court  would  consider  the  petition  for  a  new  trial  on  tbe  allowed 
evidence.     Cfiafee  v.  Sprague,  R.  I.,  483. 

3.  Parties  plaintiff.]    In  ejectment,  if  several  plaintiffs  join,  all  must  be  entitled  to 

possession,  otherwise  by  the  general  rule  judgment  must  be  given  for  the  defend- 
ant. This  rule  is  not  affected  by  Pub.  Stat.  R.  I.,  chap.  230,  §  1,  but  is  modified 
by  Pub.  Stat.  R.  I.,  chap.  204,  §  34.  Hence,  when,  of  several  plaintiffs,  only 
two  were  found  entitled,  held,  that  the  court,  on  motion,  would  allow  amend- 
ment by  striking  out  the  other  plaintiffis,  and  that  this  would  be  done,  although 
the  two  plaintiffs  had  in  the  suit  set  up  title  to  a  larger  tract  including  the  loeu» 
in  dispute,  which  was  inconsistent  witn  the  title  which  they  were  found  validly 
to  bold.  In  ejectment,  the  defendant's  plea  of  tbe  title  to  himself,  through 
adverse  possession,  dispenses  with  further  proof  of  ouster.  Waterman  v.  An- 
drew,  R.  I.,  25. 
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ELECTION. 
Prodaotion  of  ballots  —  who  entitled  to  a  recount]  The  act  of  Jane  14,  1881, 
relating  to  the  production  of  packages  of  votes  by  the  secretary  of  State,  before 
the  court  or  other  proper  authority,  was  not  intended  to  give  everybody,  or  every 
citizen,  or  every  voter  of  the  county,  an  absolute  right  to  a  recount  without  due 
cause  shown.     Pearson  v.  Norton,  N.  H.,  550. 

ELECTION  OF  REMEDIES. 
See  Partition,  49. 

EMINENT  DOMAIN. 

1.  Abandonment  of  prooeedings  —  damages  —  recovery.]    By  a  resolution  of  the 

general  assembly,  passed  in  1860  and  added  to  in  1862,  the  borough  of  Danbury 
was  empowered  to  supply  itself  with  water  by  purchasing,  or  by  taking  for  the 
purpose,  any  stream  of  water,  water  privileges  or  lands  necessary  or  convenient 
for  the  purpose,  within  or  without  the  limits  of  the  borough,  with  a  provision 
for  the  assessment  of  the  value  of  any  property  taken  otherwise  than  by  pur- 
chase, and  for  payment  to  the  owner  of  the  property  so  taken.  Under  this  reso- 
lution the  borough,  at  a  legal  meeting  held  on  the  16th  day  of  July,  1880,  voted 
to  procure  a  supply  of  water  for  the  use  of  the  borough  **  from  a  stream  run- 
ning near  the  residence  of  Samuel  Gregory."  On  the  26th  of  September  of  that 
year  the  borouffh  purchased  of  Gregory  certain  lands  through  which  the  stream 
ran,  and  which  were  below  certain  lands  and  a  water  privilege  on  the  same 
stream  belonging  to  the  plaintiffs.  The  water  commissioners  of  the  borough, 
not  being  able  to  agree  with  the  plaintiffs  as  ^o  the  compensation  to  be  made 
them  for  the  taking  of  their  mill  privilege  and  lands,  applied  to  a  judge  of  the 
superior  court  for  the  appointment  of  appraisers  to  assess  the  damages.  Ap- 
praisers were  appointed,  a  hearing  was  had,  both  parties  being  present,  and  they 
made  their  report,  assessing  the  damages  at  $3,000.  June  29, 1881,  the  borough, 
at  a  legal  meeting,  rescinded  the  vote  of  July  16,  1880,  and  nothine  further  was 
done  with  regard  to  the  taking  of  the  plaintifi^s  land  and  privilege,  and  the 
$8,000  was-  not  paid.  Notice  of  this  action  of  the  borough  was  given  to  the 
plaintiffs,  and  they  afterward  sold  to  other  parties  and  conveyed  by  warranty  two 
parcels  of  the  land  which  the  borough  had  proposed  to  take.  In  an  action  to 
recover  the  said  $8,000,  —  Held,  that  the  plaintiffs  could  not  recover;  the  borough, 
after  the  assessment,  had  still  a  right  to  abandon  the  idea  of  taking  the  land, 
and  the  only  security  the  owner  of  the  property  had  was  in  the  necessity  of  the 
borough  making  payment  before  the  land  was  actually  taken.  Stevens  v.  Borough 
of  Danbury y  Conn..  207. 

2.  Damages  —  owner's  Uen.]    When  land  is  taken  for  public  use,  the  owner  has  a 

lien  upon  it  for  its  "  equivalent  in  money,'*  which  a  court  of  equity  will  enforce, 
unless  the  owner  has  done  that  which  in  law  precludes  him  from  asking  its 
enforcement.     Adams  v.  Railroad  Co.,  Vt.,  625. 

3.  Bvidence  that  value  of  land  increased  —  interest.]    Evidence  is  not  admissible 

to  prove  that  woodland  was  enhanced  in  value  by  the  building  of  the  railroad 
over  meadow  land  attached  to  the  same  farm.  Interest  is  recoverable  from  the 
present  company  only  from  the  date  of  its  possession.     Id. 

4.  Fixing  compensation  for  privileges  between  street  railway  companies.]    Under 

Public  Statutes,  chapter  118,  authorizing  the  railroad  commissioners  to  deter- 
mine the  manner  and  conditions  under  which  one  street  railway  company  may 
nse  the  tracks  of  another,  and  the  compensation  to  be  paid  therefor,  the  com- 
missioners, in  fixing  the  compensation,  may  take  into  account  the  amount  paid 
by  the  company  to  another  corporation  for  the  use  of  its  roads  and  bridges  as 
well  as  the  actual  cost  of  construction.  Cambridge  Railroad  Co.  v.  Charles  River 
Street  Railway  Co. ,  Mass. ,  215. 
6.  Highway — authority  of  street  commissionerB  to  lay  out  foot-way  across  a  rail- 
road.] The  distinction  between  the  words  "  highway "  and  "  town-way,"  as 
sometimes  used  in  the  statutes,  does  not  apply  to  the  city  of  Boston,  as  its  board 
of  street  commissioners  is  the  only  tribunal  authorized  to  lay  out  ways  in  that 
city,  and  the  statute  prescribes  a  uniform  manner  in  which  they  shall  be  laid 
out.  Highways  and  railroads  are  both  established  by  the  legislative  exercise  of 
the  right  of  eminent  domain,  defegated  in  one  case  to  public  officers  and  in  the 
other  to  private  persons.  Both  are  franchises,  and  the  legislature  has  authority 
to  amend  either  so  as  to  interfere  with  a  previous  grant  to  the  other,  providing 
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for  compensation  when  privute  rights  are  impaired.  The  appropriation  of  land 
to  the  public  use  of  a  railroad  is  not  inconsistent  with  its  public  use  as  a  high- 
way crossing,  and  may  be  subsequently  appropriated  for  that  purpose.  The 
street  oomtuissioners  of  Boston  have  authority  to  ]ay  out  foot-ways  across  a  rail, 
road  track  in  that  city.  Boston  and  Albany  Railroad  Co,  v.  OUv  of  Boston, 
Mass..  725. 
6.  Statutory  compliance  —  school  district  —  invalid  notice.]  Where  private  prop- 
erty is  sought  to  be  taken  against  the  will  of  the  owner,  under  statute  authority, 
all  the  statute  requirements  must  be  fully  and  strictly  complied  with.  In  the 
procedure  no  step,  however  unimportant  seemingly,  must  be  omitted,  nor  will 
the  substitution  of  other  steps  in  the  place  of  those  named  in  the  statute  be  snfB- 
dent.  Defendants,  as  a  committee  of  a  school  district,  entered  upon  the  land  of 
plaintiff,  who  was  a  mortgagee  in  possession,  partly  removed  a  fence  and  built 
on  the  lot  a  school>hoase.  In  an  action  of  trespass  quare  dausum,  defendants 
justified  under  the  statute  proceedings  in  pursuance  of  which  they  gave  notice 
as  follows :  **  To  the  inhabitants  of  school  district  No.  19,  in  the  town  of  Harps- 
well:  Application  in  writing  having  been  made  to  the  undersigned,  as  selectmen 
of  the  town  of  Harps  well,  by  .  .  .  committee  of  said  district,  for  the  loca- 
tion and  erection  of  a  school-house,  to  call  a  meeting  of  the  qualified  voters 
thereof  for  the  purpose  hereinafter  named.  You  are  hereby  notified  and  warned 
to  meet  at  the  Union  House,  within  said  district,  on  the  fifth  day  of  June  next, 
at  two  o'clock  in  the  afternoon,  for  the  purpose  of  hearing  the  inhabitants  of 
said  district  on  the  mtject  of  their  disagreement  respecting  a  suitable  place  to  be 
selected  for  the  erection  of  a  schooUhouse  in  said  distric4,  and  of  deciding  where 
such  school-house  shall  be  located  and  lay  out  the  same.  Given,  etc.*'  Held^ 
that  the  notice  was  insufi^cient  to  conclude  the  owner  as  to  the  extent  of  the  lot 
or  the  amount  of  damages,  and  consequently  the  proceedings  were  iuTalid. 
Leaoilt  ▼.  Eastman,  Me.,  109. 

See  Mortgage,  625  ;  Nuisance,  117. 

ENCROACHMENT. 

See  Injunction,  562. 

EQUITY. 

1.  A  suit  in  equity  is  not  commenced  until  the  bill  is  filed.     Clark  ▼.  Slofftan, 

N.  H.,  548. 

2.  Practice  — watan — constructing  wharl]    The  plaintiff,  in  a  bill  of  complaint, 

prayed  for  an  injunction  to  restrain  the  defendant  from  constructing  his  wharf, 
on  the  ground  that,  if  constructed  as  proposed,  it  will  lie  directly  in  front  of 
the  plaintiflf*s  lot,  and  materially  obstruct  the  access  to  it  by  water.  Held,  that 
the  facts  alleged  being  denied  in  the  answer,  the  burden  was  on  the  plaintiff  to 
prove  them.    DiUingha/m  ▼.  BobertSy  Me.,  897. 

See  Vendor  and  Purchaser,  528. 
ESTOPPEL. 

1.  Agent  exceeding  authority.]    Defendant  owning  a  chattel  mortgage  assigned  a 

certain  interest  in  it  to  a  foreign  corporation,  who  had  an  "  agent  and  representa- 
tive "  in  this  State,  who  was  present  and  acquiesced  in  the  conditional  sale  by  the 
defendant  to  the  plaintiff  of  the  mortgaged  property.  Held,  in  the  absence  of 
proof,  that  the  agent  exceeded  his  authority,  that  his  acts  were  binding  on  hia 
principal,  and  that  it  would  have  been  estopped  "from  foreclosing  its  mortgage  if 
the  plaintiff  had  fulfilled  his  contract  of  purchase.   Reynolds y.  Roberts,  yt.,785. 

2.  Gross  negligence — gross  fraud — innocent  mistake.]    In  1870  A.  built  a  house 

on  land  which  he  supposed  was  his,  but  in  fact  was  owned  by  B.,  who  was  pres- 
ent and  made  no  objection.  In  1872  A.  mortgaged  the  premises  to  C,  and  B. 
witnessed  the  deed ;  and  subsequently  A.  conveyed  to  C.  by  warranty  deed  to 
extinguish  the  mortgage.  On  the  death  of  C.  in  1881,  and  the  appointment  of 
appraisers,  B.  pointed  the  house  out  to  them,  saying  that  it  belonged  to  C.'s 
estate  ;  and  it  was  appraised  as  such,  and  assigned  by  the  probate  court  to  C.'s 
daughter,  as  her  distributive  share.  The  referee  found  that  B.  first  knew  in 
1875  that  the  house  stood  on  his  land,  and  that  there  was  no  evidence  which 
showed  that  the  oratrix  was  influenced  bv  what  B.  said  or  did  in  accepting  the 
house.    HM,  that  B.'s  conduct  amounted  to  gross  negligence  or  gross  fraud,  and 
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in  either  case  he  should  be  estopped  from  claimiDg  the  house,  and  should  be  com- 
pelled to  deed  the  land  to  C.'s  daughter.     Greene  v.  Smith,  Vt.,  681. 

3.  Judgment  by  default  for  price  —  subsequent  action  for  breach  of  warranty.]  A 
judgment  rendered  upon  default  for  the  price  of  goods  sold,  the  amount  thereof 
being  fixed  hy  agreement,  is  not  a  bar  to  an  action  by  the  purchaser  for  a  breach 
of  warranty  of  the  Quality  of  the  goods.    Parker  v.  Roherte^  N.  H.,  701,  702,  note. 

4.. Suit  against  town  for  negligence  —  former  Judgment.]  A.  brought  an  action 
against  B.  to  recover  damages  for  injuries  received  by  collision  with  certain 
teams  left  in  a  highway  by  B.  B.  obtained  judgment.  A.  then  brought  an  action 
against  the  town  in  which  the  hig^hway  was  situated,  to  recover  damages  for  his 
injuries,  charging  the  town  with  negligence  in  permitting  the  highway  to  be 
unsafe.  The  town  pleaded  in  bar  the  judgment  recovered  by  B.  against  A. 
alleging  that  B.  caused  the  defect  complained  of.  To  this  plea  A.  demurred. 
UeM^  that  the  plea  was  good,  and  that  the  demurrer  should  be^  overruled,  and 
that  A.,  by  the  judgment  which  B.  recovered  against  him,  was  estopped  from 
suing  the  town.     HiU  v.  Bain,  R.  I..  618. 

6.  Town,  purchaser  of  land  sold  for  taxes  —  setting  up  owner's  title.]  A  town 
which  becomes  the  purchaser  of  land  sold  for  taxes  under  Gen.  Laws,  chap.  59, 
g  6,  is  not  estopped  to  set  up  the  title  so  acquired  by  the  fact  that  for  two  years 
after  the  sale,  and  before  a  deed  had  been  given  by  the  collector,  the  premises 
were  taxed  to  the  owner,  and  the  taxes  paid  by  him.  Berry  v.  Bickford,  N.  H., 
603. 

6.  When  Judgment  not  effectual  as.]  A  former  judgment  cannot  be  made  effectual 
as  an  estoppel  where  it  does  not  clearly  appear  from  such  judgment  and  the  pro- 
ceedings in  the  action  wherein  it  was  rendered,  that  the  jury  found  tbe  facts 
relied  upon  as  a  defense,  or  that  tbey  may  have  reached  their  conclusion  without 
deciding  such  facts.  Neither  is  one  not  a  party  to  the  former  action,  and  who 
obtained  his  title  to  the  property  in  question  before  the  verdict  and  judgment  in 
that  action,  concluded  by  it,  notwithstanding  he  obtained  his  title  from. one  of 
the  parties  to  that  action.     ZoeUer  v.  RUey,  N.  Y.,  755. 

See  Attachment,  180 ;  False  Represbntattons,  108 ;  HionwAY,  826 ;  NEaoTiA- 

BLE  iMSTRUMEMT,  588. 

EVIDENCE. 

1.  Action  brought  without  plaintifPs  consent.]    Evidence  was  offered  by  a  de- 

fendant, on  nis  motion  to  dismiss,  to  show  that  the  action  was  brought  without 
the  plaintlfiTs  consent.  This  evidence  was  rejected  by  the  presiding  justice,  who 
ruled  that  the  plaintiff,  knowing  of  the  action,  should  himself  appear  and  object. 
Heid  error,  and  that  the  evidence  should  have  been  received  ;  and  that  this  court 
would  hold  the  case  and  hear  the  evidence,  the  motion  to  dismiss  being  a  ques- 
tion for  the  court.  Justice  courts  are  the  successors  of  courts  of  magistrates,  and 
the  clerk  of  a  justice  court  is  the  proper  person  to  certify  records  and  papers  of 
the  court  of  magistrates  to  which  nis  justice  court  succeeded.  Clarke  v.  Rice,  R. 
L,  483. 

2.  Condition  of  highway  —  expert  testimony — surveyor.]    The  surveyor  of  high- 

ways  was  called  as  a  witness  for  the  defense,  and  stated  that  he  thought  the  posi- 
tion of  the  post  did  not  make  it  dangerous.  In  cross-examination  he  was  asked 
if  he  did  not,  after  the  accident,  remove  the  post.  Held,  that  the  question  wais 
admissible  in  cross-examination  to  show  that  his  conduct  was  inconsistent  with 
his  expressed  opinion.  Another  highway  surveyor  was  called  for  the  defense, 
and  asked  whether,  in  his  opinion  as  an  expert,  the  highway  was  safe,  con- 
▼enient  and  in  eood  repair.  Held,  that  his  evidence  was  riehtly  excluded,  the 
question  of  the  highway  defect  being  one  of  plain  fact  for  the  jury,  not  one  of 
expert  skill.     TeanY.  WiUiams,^.  l.,^^. 

3.  Declarations  to  vendor  subsequent  to  purchase.]    When  both  plaintiff  and 

defendant  claim  to  have  derived  title  to  the  property  in  question  from  tbe  same 
party  —  the  one  by  sheriff's  sale,  and  the  other  by  private  sale  —  what  the  defend- 
ant said  to  his  vendor,  subsequently  to  his  contract  of  purchase,  in  the  absence 
of  the  plaintiff,  is  not  admissible  in  behalf  of  the  defendant.  Judevine  v.  Weake, 
Vt.,  641. 

4.  Delivery  —  production  of  assignment.]    The  production  of  the  assignment  of  a 

mortgage,  at  the  trial  of  a  writ  of  entry  in  the  name  of  the  assignee,  for  the 
Vol.  L— 100 


Digitized  by  LjOOQ  IC 


794  Index. 

EVIDENCE  —  Continued. 
benefit  of  the  aesigDor,  by  the  attorney  of  record  for  the  plainiiflf,  \&  prima  fade 
evidence  of  the  delivery  of  the  assignment  from  the  assignor  to  the  assignee. 
Richardson  v.  Noble,  Me. ,  588. 
6.  Deposition  —  party  cannot  swear  as  to  contents  —  suppressing —  presumption.] 
It  is  proper  to  inquire  of  a  party  whether  he  has  taken  the  deposition  of  a  wit- 
ness sapposed  to  be  familiar  with  the  matter  in  contention,  but  not  as  to  the  con- 
tents or  the  deposition;  and  it  is  presumed  to  contain  evidence  against  the  party 
suppressing  it.    lb. 

6.  Deposition — notice.]     A  rule  of  court  has  been  complied  with,  which  requires 

notice  to  be  given  for  the  taking  of  a  deposition  out  of  the  State  fifteen  days 
before  the  term  of  court,  when  notice  was  given  only  fifteen  days  prior  to  an 
adjourned  term,  the  adjournment  having  been  announced  through  the  public 
press;  and  also,  although  the  taking  of  the  deposition  was  adjourned  to  a  time 
only  three  days  prior  to  the  adjourned  term,  the  opposite  party  not  appearing. 
The  depositions  wore  prop>erly  in  the  hands  of  the  jury,  although  no  special 
leave  was  granted  by  the  court,  the  court  having  remarked  in  its  charge  that  the 
**  deposition  would  be  before  them.*'  It  is  in  the  discretion  of  the  court  to  relax 
the  rules  of  the  court.     McNdsh  v.  HuUus  Oat  Co,,  Vt.,  654. 

7.  Destruction  of  paper  showing  indebtedness  —  administrator  —  witness.]     D., 

upon  the  death  of  his  father,  took  possession  of  all  his  papers,  including  several 
notes  held  by  the  deceased  against  D.,  and  he  afterward  retained  possession  of 
the  same  as  administrator  of  his  estate.  It  appeared  that  some  of  the  most 
Important  of  the  papers  showing  D.'s  indebtedness  had  disappeared  in  a  manner 
not  satisfactorily  explained.  In  an  action  to  charge  him  with  his  indebtedness 
to  the  estate,  D.,  as  a  witness,  identified  certain  notes  produced  and  shown  to 
him  by  his  own  counsel,  and  testified  that  they  were  notes  made  by  him,  and 
payable  to  the  deceased,  and  that  he  paid  them  at  maturity.  Exception  waa 
taken  to  this  evidence  in  so  far  as  it  proved  the  witness  had  paid  the  notee. 
HM,  that  the  exception  was  well  taken;  that  the  notes,  standing  alone,  implied 
an  indebtedness  of  the  witness  to  the  deceased,  and  it  was  not  competent,  under 
the  evidence  act,  for  him  to  overthrow  this  presumption  by  his  own  testimony; 
that  the  fact  that  the  notes  were  in  his  possession  had  no  tendency,  of  itself,  to 
show  that  he  had  paid  them,  inasmuch  as  his  own  unpaid  notes  would  naturally 
come  into  his  possession  after  the  death  of  his  intestate.  When  it  appears  that 
a  party  has  suppressed  or  destroyed  evidence  of  his  indebtedness  to  the  decease^, 
such  indebtedness  may  be  established  by  testimony  which,  under  ordinary  cir- 
cumstances, would  be  regarded  as  too  vague  and  indefinite.  In  such  case  a 
presumption  arises  that  if  the  tru.th  had  appeared  it  would  have  been  against 
nis  interest,  and  that  his  conduct  is  attributable  to  his  knowledfi;e  of  this  cir- 
cumstance, and  accordingly  slight  evidence  of  the  contents  of  the  instrument 
destroyed  will  usually,  in  such  a  case,  be  sufficient.  Love  v.  DiUey,  Edward* 
V.  Love,  Md.,  697. 

8.  Draft  —  presumption  —  administrator  —  adverse  party  as  witness.]    Where  one 

makes  a  draft  from  a  fund  composed  partly  of  his  own  money  and  partly  of  the 
money  of  another,  the  presumption  is,  that  it  was  drawn  from  his  own  funds, 
but  may  be  rebutted  by  evidence.  Where  an  administrator  testifies  to  facts  hap- 
pening before  the  death  of  his  testator,  the  testimony  of  adverse  party  must  be 
confined  to  the  specific  facts  testified  to  by  the  representative  party.  The  com- 
plainant, the  administrator  upon  the  estate  of  Daniel  E.  Hall,  testified  before  the 
master  as  to  some  facts  happening  before  the  death  of  Hall.  The  respondent 
offered  the  testimony  (in  a  deposition)  of  M.,  one  of  the  respondents,  as  to  other 
facts  happening  before  the  death  of  Hall.  The  evidence  of  the  otTier  facts  was 
excluded.    Hdd  no  error.    Hall  v.  O^w,  Me.,  111. 

9.  Parol,  of  contents  of  paper.]    The  contents  of  a  paper  cannot  be  proved  by 
*  parol,  where  the  paper  itself  is  produced.     The  trial  court  may  properly  ex- 
clude evidence,  which  in  itself  is  immaterial,  when  counsel  does  not  propose  to 
follow  it  up  with  other  evidence  material  to  the  issue.     Crosby  v.  SotaiUng,  N. 
Y..  828. 

10.  Presumption  —  impeaching  sheriff's  sale  —  burden  of  proof.]  It  is  presumed 
that  a  sherifiTs  sale,  regular  in  form,  was  made  in  good  faith,  and  the  burden  of 
proof  is  on  the  party  attempting  to  impeach  a  sheriff's  sale,  to  prove  that  it  was 
f  raudnlent,  and  not  on  tiie  purchaser,  that  it  was  boTia  fide.     lb. 
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11.  Witness,  orttdibility  of.]    Evidence  to  be  believed  moat  not  onlv  proceed  from 

the  moath  of  a  credible  witness,  bat  mast  be  credible  in  itself.     Second  Nai. 

Bank  of  Jersey  OUy  ▼.  0*Rourke,  N.  J.,  763. 
See  Criminal  Law,  880,  451;  Eminent  Domain,  625;  Fraud,  168;  Fraudulent 

Conveyance,  707;  Landlord  and  Tenaist,  69;  Money  Had  and  Received, 

567;  Mortgage,  414;  Negligence,  96,  155;  Negotiable  Instrument,  289; 

Partnership,  637;  Pauper,  149;  Practice,  852,  588;  Treasurer's  Bond,  164; 

Usury,  752. 

EXECUTION. 

1.  Against  person  —  bond  for  release  —  insolvency.]  A  debtor  while  in  custody 
on  execution  for  debt  filed  his  petition  in  insolvency.  Heldy  that  he  was  not 
thereby  entitled  to  release  from  arrest.  Defendant,  having  been  arrested  on  an 
execution  for  debt,  the  next  day  filed  his  petition  in  insolvency,  and  two  days 
later  gave  the  usual  statutory  bond  to  procure  his  release  from  arrest.  Havii^g 
thereafter  obtained  his  discharge  in  insolvency,  with  the  intention  of  releasing 
his  bondsmen  on  said  bond,  he  presented  himself  to  the  jailer,  and  was  locked 
up  a  short  time,  and  then  released.  In  an  action  of  the  bond,  held,  that  the  dis- 
charge in  the  insolvency  proceedings  operated  to  discharge  the  debt,  but  that 
the  arrest  was  unaffected  thereby.  Held,  also,  that  by  giving  the  bond,  a  new 
contract  was  entered  into,  but  that  defendant,  having  complied  with  one  of  its 
conditions,  his  boudsmen  were  not  liable.     Hussey  v.  Danforth^  Me.,  54. 

I.  Bxtents  not  returnable  — parol  evidenoe— officer  may  adjourn  sale— fixtures — 
delinquent  collector.]  An  extent  is  not  returnable;  and  when  an  officer  sells  the 
property  of  a  delinquent  tax  collector  on  an  extent,  no  return  is  required,  and  his 
doings  under  it  —  as  that  tlie  sale  was  adjourned  to  another  place  than  the  one 
where  it  had  been  advertised  — may  be  shown  by  parol.  If  he  makes  a  return, 
and  his  proof  is  variant  from  it,  it  affects  its  credibility  and  not  its  admissibility. 
Boards  in  a  corn  barn,  used  for  a  permanent  floor,  and  stone  posts  deposited  upon 
the  farm  for  the  purpose  and  with  the  intention  of  building  necessary  fences, 
could  not  lawfully  be  sold  as  personalty  by  an  officer  on  the  extent.  Trespasa 
de  bonis  is  the  proper  form  of  action  to  recover  for  the  boards  and  posts,  as  the 
claim  was  not  for  breaking  and  entering  but  for  taking  and  carrying  away. 
Hackett  v.  Amsden,  Vt.,  747. 

8  Title  of  purchaser  on  —  validity  —  burden  of  proof —  presumption  as  to  return.] 
The  return  of  an  execution  by  a  sheriff  is,  la  Rhode  Island,  not  necessary  to 
vest  in  a  purchaser  at  the  execution  sale  the  defendant's  interest  in  realty  sold 
under  the  execution.  Nor  does  the  validity  of  the  purchaser's  title  depend  on 
the  sheriff's  leaving  a  copy  of  the  execution  with  the  town  clerk,  as  required  by 
statute.  Where  a  plaintiff's  case  rested  on  the  invalidity  of  a  sheriff's  sale,  the 
burden  of  proof  bemg  on  the  plaintiff, — Held  that  the  legal  presumption  that 
the  sheriff's  return  set  forth  all  which  he  did  was  balanced  by  the  contrary  pre- 
sumption that  the  sheriff  performed  his  statutory  duty.  Hence  the  plaintiff 
should  have  shown,  by  extrinsic  evidence,  neglect  of  duty  on  the  sheriffs  part. 
Foster  v.  Berry,  R.  I.,  83. 
See  Attachment,  560;  Constitutional  Law,  293;  Judicial  Sale,  38. 
EXEMPTION. 

Claim  o^  by  debtor — refusal  of  constable  to  allow  claim — levy  and  sale^trespass.] 
An  officer  who  seizes  property  of  a  defendant  under  a  lawful  execution  and  re- 
fuses to  permit  him  to  have  the  benefit  of  the  exemption  act  of  1849  —  such 
defendant  being  entitled  to  the  exemption,  and  having  made  demand,  becomes  a 
trespasser  db  initio.  An  officer  has  no  authority  to  sell  goods  which  tlie  debtor 
is  entitled  to  retain  under  said  act.  unless  the  debtor  waives  his  right  or  neglects 
to  demand  it.  A  waiver  of  this  right  by  the  debtor  is  valid  without  considera- 
tion other  than  the  debt  itself ;  but  mere  silence  on  his  part  and  a  refusal  to 
renew  a  demand  once  made  cannot  be  construed  as  a  waiver  of  his  claim. 
Neoling  v.  Arnot,  Penn.,  690. 

EXECUTOR  AND  AT>MINISTRATOR. 
1.  Accounts  —  taxes  —  who  should  pay.]    An  executor  cannot  be  allowed  in  his 
account  the  amount  of  taxes  paid  by  him  prior  to  a  sale  of  the  land  for  payment 
of  debts.     The  heirs  and  devisees,  being  entitled  to  the  rents  until  sold,  should 
pay  the  taxes.    Fessenden  v.  Judge  of  ProbcUe,  Me.,  106. 
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2.  Aotlon  to  set  aside  oonveyanoe  in  fraad  of  creditors.]    An  administrator  can 

maintain  a  bill  in  eqaity  for  the  discovery  of  assets  and  the  recovery  of  prop- 
erty conveyed  by  the  deceased  in  fraad  of  his  creditors,  so  far  as  it  is  needed  to 
pay  the  debts  of  the  deceased.    Janonn  v.  Curtis,  N.  H.,  504. 

3.  Chmoellation  of  bond  —  effect.]    The  cancellation  of  an  administrator's  bond  bj 

the  coart  of  probate  does  not  revoke  the  appointment  of  the  administrator  nor 
does  it  disqualify  him  from  bringing  suit  as  administrator.  Clark  v.  Riee,  R.  L, 
482. 

4.  Oonfliot  of  laws  —  note  assigned  by  foreign  administrator.]    A.  died  in  Connec- 

ticut and  letters  of  administration  on  his  estate  were  taken  out  in  Connecticut. 

.  There  were  no  claims  in  Rhode  Island  against  the  estate  of  A.  HM^  that  the 
Connecticut  administrator  could  transfer  and  indorse  a  promissory  note  due 
the  estate  of  A.  so  as  to  enable  the  indorsee  to  bring  suit  on  the  note  in  Rhode 
Island.  Promissory  notes  given  to  two  joint  administrators  for  a  debt  due  to 
the  estate  of  the  intestate  may  be  transferred  and  indorsed  by  one  of  the  admin- 
istrators.  B.  and  C.  were  appointed  administrators  of  A.'s  estate  both  in  Con- 
necticut and  New  York.  MMy  that  the  administrators  could  in  New  York  make 
a  good  transfer  of  a  note  due  the  estate  of  the  intestate,  although  by  reason  of 
the  intestate's  domicile  they  were  liable  to  account  in  Connecticut  for  the  pro- 
ceeds  of  the  transfer.  Two  notes  were  riven  to  B.  and  C./iIie  administrators, 
by  a  debtor  of  A.'s  estate  in  Rhode  Island  for  the  amount  due  the  estate.  After 
the  notes  l>ecame  due  the  debtor  made  part  payment  to  C.  arranging  to  settle  the 
whole  debt  thereafter.  Then  B.  in  New  York  transferred  the  notes  to  D.  in  pay- 
ment of  a  debt  due  from  the  estate  of  A.,  and  D.  notified  the  Rhode  Island 
debtor  of  the  transfer.     Subsequently  the  Rhode  Island  debtor  made  an  addi- 

.  tional  payment  to  C,  taking  from  him  a  general  release  under  seal.  Held,  that 
D.  could  recover  in  Rhode  £lahd  from  the  Rhode  Island  debtor  the  amount  due 
on  the  notes  when  D.  received  them.     Mackay  v.  8t,  Mary's  Church,  R.  I.,  476. 

5.  Inability  for  testator's  debts — ^probate  bond — sureties.]   The  only  mode  in  which 

an  executor  can  l>e  held  personally  liable  for  the  debt  of  his  testator,  and  an 
execution  on  a  judgment  for  such  a  debt  issue  against  him  personally,  is  that 
prescribed  by  Pub.  Stat.,  chap.  166,  g§  5, 10;  Stat.  1784,  chap.  82,  §  9.  Jenkins 
V.  Wood,  Executor,  Mass.,  659. 

6.  Party  plaintiff —  discontinuance  —  adverse  party  as  witness.]     After  the  plain- 

tiff, who  is  an  administrator,  has  discontinued  as  to  one  of  two  defendants, 
because  of  his  insolvency,  sucu  person  may  be  a  witness  in  behalf  of  the  other 
defendant.  Where  a  witness  who  has  testified  to  the  payment  of  money  to  a 
person  since  deceased,  also  testifies  to  another  fact  as  occurring  the  same  day,  it 
is  competent,  as  tending  to  contradict  the  witness  as  to  the  payment  of  the 
money,  to  disprove  the  other  fact.     8egar  v.  Lufkin,  Me.,  187. 

7.  Statutory  bond  —  action  against  surety.]    Where  the  bond  of  an  executor  faila 
•     to  require  the  principal  to  render  an  account  upon  oath,  within  one  year,  it  is  not 

conformable  to  statute,  and  an  action  cannot  be  maintained  upon  it  in  the  name 
of  the  successor  of  the  judge  to  whom  it  was  given.     Frye  v.  Crockett,  Me.,  291. 

8.  When  cannot  set  aside  conveyance  in  fraud  of  creditors.]    An  administrator 

cannot,  in  Rhode  Island,  maintain  proceedings  to  recover  property  conveyed 
away  by  the  deceased,  though  the  conveyances  may  have  been  in  fraud  of  cred-' 
iters  and  the  property  may  be  needed  to  pay  the  debts  of  the  estate  of  the  de* 
ceased.  In  such  case  the  defrauded  creditors  are  the  proper  parties  to  act. 
Estes,  Administrator,  v.  Houland,  R.  I.,  479. 

9.  When  xnay.]    An  administrator  is,  however,  the  proper  party  to  act,  in  order  to 

recover  sufficient  property  to  defray  the  expenses  of  administration  if  the  assets 
in  his  hands  are  not  sufficient  for  this  purpose.     lb. 

10.  When  court  may  order  to  give  bond  —  order  not  appealable.]  When  one  is 
both  executor  and  trustee,  and  by  the  will  is  not  required  to  execute  a  bond,  the 
probate  court  under  the  statute,  if  deemed  proper  from  a  subsequent  chan^  of 
the  executor's  circumstances,  can  order  him  to  give  a  bond,  and  such  order  isnot 
appealable  to  the  county  court.     Felton  v.  Bowles,  Vt.,  674. 

11.  When  chargeable  with  interest]  The  administrator  should  be  charged  with 
interest  received  by  him  on  iuterest-bearinft  notes.  Probate  Court  v.  Wineh, 
642. 

12.  Waste  upon  real  estate  in  insolvent  estates  —  cutting  timber  from  wild  landa.] 
In  order  to  enable  an  administrator  to  maintain  trespass  against  the  purchaser 
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EXECUTOR  AND  ADMINISTRATOR  —  Cbn«;iw€£f. 
from  the  heirs,  who,  after  the  intestate's  death  and  before  the  appointment  of  the 
administrator,  cat  and  removed  timber  from  timber  lands  belonging  to  the  estate, 
he  must  show  that  the  estate  he  represents  is  actaally  insolvent.  This  he  can 
show  only  by  the  probate  records  which  must  include  the  records  where  his  last 
domicile  was,  since  the  principal  assets  must  be  presumed  to  be  there.  And  the 
administrator  is  bound  to  know  the  last  domicile  of  his  intestate.  The  cutting 
of  timber  from  wild  lands  in  a  careful  and  prudent  manner,  keeping  in  view  the 
future  value  of  the  land  as  well  as  the  present  income,  is  not  waste  within  the 
meaning  of  R.  S.  1871,  chap.  66,  §  20,  or  chap.  95,  §  12.  McMdufi  v.  Eaton, 
Me.,  888. 

Set  CoirrRACT,  714 ;  Eyidbncb,  697 ;  Statute  of  Limttationb,  465, 

EXTRA  ALLOWANCE. 
See  Costs,  191. 
FALSE  IMPRISONMENT. 
Infimoy  —  prooeM  —  liability  of  officer.  ]    An  in  f ant  is  exempt  from  arrest  for  a  debt 
upon  execution  or  mesne  process;  but  an  action  for  trespass  or  illegal  arrest  will 
not  lie  against  the  officer  making  the  arrest^  even  if  the  writ  was  illegallj  and 
irregularlj  issued,  providing  it  was  issued  by  a  court  having  jurisdiction  and  was 
regular  and  valid  upon  its  face.     Under  such  circumstances  the  fact  that  the 
plaintiff  notified  the  officer  of  his  infancy  at  the  time  would  be  immaterial. 
Casrier  y.  FaUs,  Mass.,  172. 

FALSE  REPRESENTATIONS. 

1.  Indiioing  loan  —  bankrupt — Mtoppel.1    Plaintiff  induced  a  loan  from  defendant 

upon  the  false  representation  that  he  bad  already  been  adjudged  a  bankrupt,  and 
needed  funds  to  carry  him  through  the  bankruptcy  proceedings.  Not  paying  the 
loan  defendant  made  oath  required  by  statute  and  plaintiff  was  arrested  upon  a 
writ  wherein  the  loan  was  sued  for.  In  an  action  to  recover  damages  on  the 
ground  that  the  arrest  was  illegal, —  Held,  that  plaintiff  was  estopped  from  show^ 
ing  the  falsity  of  the  oath  as  to  the  amount  due,  and  that  his  discharge  in  bank- 
ruptcy did  not  discharge  the  loan.     Caswell  v.  Fuller,  Me.,  108. 

2.  Tenancy  at  will.]    C.  represented  to  D.  that  they  were  to  have  the  same  rights  in  a 

store,  into  which  both  were  to  move,  that  a  prior  tenant  had.  The  prior  tenant 
had  occupied  the  store  for  years  under  an  oral  agreement  with  the  owner.  Held, 
1.  That  the  representation  amounted  simply  to  a  statement  that  they  were  to 
have  a  tenancy  at  will.  2.  And  the  fact  that  the  owner  ejected  D.,  after  thirty 
days'  notice,  gave  him  no  right  of  action  against  C.  Without  proof  of  actual 
loss  resulting  from  deceit,  no  action  is  maintainable  therefor.  Danforth  v.  Gush* 
ing,  Me.,  142. 

FENCE. 
A4]oining  land-owners  — landlord  and  tenant — repairs.]  It  is  the  duty  of  a  farm 
tenant  by  force  of  law  to  make  all  needed  current  repairs  on  the  fences;  and  if 
they  are  not  kept  in  lawful  condition,  it  is  his  fault,  and  not  the  landlord's;  and 
an  action  cannot  be  maintained  against  the  landlord  by  an  adjoining  land-owner, 
whose  colt  escaped  through  an  insufficient  division  fence,  and  strayed  on  to  the 
railroad  track,  and  was  there  injured.  And  this  is  so  although  the  fence  was  in 
the  same  condition  at  the  time  of  the  accident  as  when  the  tenant  went  into  pos- 
session. Adjoining  land-owners  may  make  a  parol  agreement  as  to  a  division 
fence  that  is  binding  on  tliemselves  until  repudiated;  and  on  their  grantees,  if 
recognized  and  acquiesced  in  by  them.     Blood  v.  Spaulding,  Vt.,743. 

FIXTURES. 
See  Execution,  747. 
FORCIBLE  ENTRY  AND  DETAINER. 
Mortgage  —  foreolosnre.]    A  mortgagee  cannot  maintain  forcible  entry  and  detainer 
against  the  mortgagor  or  those  claiming  under  him  unless  the  mortgage  has 
been  foreclosed.     Where  the  certificate  of  the  publication  of  a  notice  of  fore- 
closure states  that  it  was  published  in  a  newspaper  "  published  "  in  the  county, 
it  is  not  sufficient  to  comply  with  a  statute  requiring  such  notice  to  be  published 
in  a  newspaper  '^  printed  "  in  the  county.    Bragdon  v.  HaUh,  Me.,  605. 
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FORB£BR  ADJUDICATION. 
Parol  evidence  —  matter  not  appearing  from  record.  J    Parol  evidence  is  competent 
to  prove  that  matters  not  appearing  of  record  were  adjudicated  in  a  former  salt. 
Errol  V.  Bragg,  N.  H.,  677. 

8ee  Estoppel. 

FRAUD. 

1.  Mortgage  to  secure  more  than  due  —  good  £adth.]    A  mortgage  given  to  secure  a 

note  made  for  a  larger  sum  than  the  amount  actually  due  from  the  mortgagor  is 
not  invalid  as  against  creditors  of  the  mortgagor,  if  it  appears  that  it  was  not 
made  to  hinder,  delaj  or  defraud  those  creditors.  WkUtredge  v.  Edmundi,  N.  BL, 
323. 

2.  Purohasing  goods  — evidence— presumptive  knowledge.]    Although  fraud  is 

generally  a  question  for  the  jury,  it  should  only  be  submitted  to  them  upon  com- 
petent and  sufficient  proof.  It  is  essential  to  a  cause  of  action  for  fraud  and 
deceit,  in  obtaining  goods  upon  credit,  that  there  be  some  evidence  of  an  inten- 
tion on  the  part  of  the  defendant  to  deceive  or  mislead  the  plaintiff.  What  a 
creditor  might  have  known  in  the  common  course  of  business,  he  must  be  pre- 
sumed to  have  known.    MaeuUar  v.  McKinley,  N.  Y.,  168. 

3.  Rescission  —  damages  —  compromise.]    The  fraud  for  which  an  action  for  dam- 

ages will  He  must  be  some  fraud  with  reference  to  the  subject-matter  which  the 
defrauded  party  has  received  by  virtue  of  the  fraudulent  contract.  Plaintiff, 
upon  a  false  and  fraudulent  statement  of  the  facts  as  to  the  value  of  a  disputed 
right  of  action,  compromised  the  same.  In  an  action  to  recover  damages  therefor, 
hMy  that  the  measure  of  plaintiff's  actual  loss  was  the  excess  of  that  value  upoa 
the  true  state  of  facts  as  known  or  honestly  believed,  over  the  value  fixed,  upon 
a  false  state  of  facts  fraudulently  asserted,  or  in  other  words,  the  compromise 
should  be  made  honest  and  fair.    GoiUd  v.  Cayuga  County  Bank,  etc.,  N.  ¥.,  186. 

4.  Setting  aside  deed  for. J    A.,  by  fraud  and  deception,  obtained  a  deed  of  realty 

from  B.  B.,  after  learning  the  deceit  practiced,  ie^nored  the  deed  to  A.,  and 
conveyed  the  same  realty  to  G.  Held,  that  C.  could  maintain  a  bill  in  equity 
against  A.  to  annul  B.'s  deed  to  A.  without  making  B.  party  to  the  bill.  Pains 
V.  Baker,  R.  I.,  467. 
See  Attachment,  238;  Bankbuptcy,  358;  Estoppel.  631;  Mabbiagb,  52;  Plead- 
ing, 24;  Practice,  352. 

FRAUDULENT  CONVEYANCE. 

1.  Bona  fide  purchaser  from  debtor  —  title.]  A  debtor  who  disposes  of  his  property 

with  the  intention  of  defrauding  his  creditors  may,  nevertheless,  g^ve  a  good 
title  to  one  who  pays  value,  and  has  no  knowledge  of,  and  does  not  participate 
in  the  fraud.    ZoeUer  v.  RUey,  755. 

2.  Burden  of  proof.]    Where  a  judgment  creditor  seeks  by  proceedings  in  equity  te 

recover  real  estate  conveyed  to  the  wife  of  the  debtor  in  fraud  of  creditors  and  the 
answer  upon  oath  alleges  that  the  convevance  was  prior  to  the  date  of  the  debt 
and  without  fraud,  the  burden  is  upon  the  creditor  to  overcome  the  answer  by 
proof  of  the  fraud.    Knight  v.  Kidder^  Me.,  587. 

3.  Bvidence — vendor's  deolaration  —  good  faith.]    When  the  vendor  remained  in 

possession  of  land  conveyed,  his  declarations,  showing  under  what  claim  he  held 
possession,  are  admissible  upon  the  good  faith  of  tne  transaction.  Oigaod  ▼. 
Eaton,  N.  H..  707. 

4.  To  prevent  wife  from  collecting  alimony.]    A  conveyance  made  to  hinder  and 

prevent  the  wife  of  the  grantor  from  collecting  alimony  in  a  proceeding  for 
divorce  is  fraudulent  as  to  her,  and  will  be  set  aside  if  necessary  to  enable  her 
to  collect  the  amount  of  tlie  decree.    Janvrin  v.  Curtis,  N.  H.,  504. 

5.  When  preference  does  not  make.]    The  fact  that  a  conveyance  was  made  for  the 

purpose  of  preferring  certain  creditors  of  the  grantor  does  not  of  itself  make 
such  conveyance  fraudulent  as  to  his  other  creditors.  An  objection  to  the  com- 
petency of  a  magistrate  appointed  to  determine  whether  an  execution  debtor 
shall  be  admitted  to  take  the  poor  debtor's  oath  should  be  addressed  to  the  judge 
who  makes  the  appointment.     Osgood  v.  Thome,  N.  H.,  497. 

GARNISHMENT. 
Iiiability  of  garnishee  —  neglect  to  make  affidavit]      A.  garnished  in  an  action 
brought  by  B.  against  C,  the  writ  being  returnable  to  a  justice  court  June  26, 
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filed  bis  sworn  acooant  headed  "jastice  coart,  Jane  29."  The  justice  ooart 
d^rged  A.  as  trustee,  the  memorandum  being  "  A.  cb'd  no  aff't.*'  Whereupon 
B.y  after  obtaining  judgment  against  C,  sued  A.  for  neglecting  to  file  a  sworn 
account.  Held,  that  the  beading  of  the  account  formed  no  part  of  it,  and  that 
A.  had  filed  his  affidavit  as  garnishee.  Held,  further,  that  the  order  of  the  jus- 
tice court  in  charging  A.  as  trustee  did  not  have  the  force  of  the  judgment. 
Under  the  law  of  Khode  Island  the  charging  a  garnishee  who  does  not  appear 
has  not  the  force  of  a  judgment.  The  garnishee's  liability  is  statutory,  not  fixed 
by  the  charging  as  by  an  adjudication.  Eddy  v,  Prcmdince  Marine  Co.,  R.  I., 
444. 

GIFT. 
Savings  bank*  deposit]  By  direction  of  her  aunt,  who  died  in  four  days  afterward, 
C.  took  the  key  from  a  bureau  drawer,  unlocked  the  trunk  and  took  therefrom 
a  savings  bank-book.  Her  aunt  said :  "  Now  keep  this;  and  if  any  thing  hap- 
pens to  me,  bury  me  decently  and  put  a  headstone  over  me,  and  any  thing  that 
is  left  is  yours."    OurHa  v.  Portland  Savings  Bank,  Me.,  136. 

See  Well.  836. 

GUARANTY. 
#f  pacymeiat  —  oonsideration.]  Defendant  C.  owned  real  estate  subject  to  a  mort- 
gage which  she  had  assumed  and  agreed  to  pay,  given  to  secure  the  note  in  suit, 
several  payments  being  overdue  the  holder  of  the  note  threatened  to  foreclose 
the  mortgage,  whereupon  it  was  agreed  between  them  that  he  should  forbear 
foreclosure,  and  that  she,  in  consideration  thereof,  should  become  responsible  to 
him  for  the  payment  of  the  note,  and  for  that  purpose  signed  her  name  upon 
the  back  of  the  note.  In  an  action  to  recover  the  balance  due  on  the  note,  and 
while  the  case  was  under  consideration  by  the  court,  the  plaintiff  was  permitted 
against  defendant's  objection  to  write  upon  the  original  note  over  the  signature 
of  C.y  the  words,  "  I  guarantee  the  payment  of  the  within  note."  Held,  that  the 
indorsement  of  the  note  by  0.  imported  a  guaranty  of  the  payment  of  the  same, 
and  gave  the  plaintiff  authority  to  write  over  her  name  the  contract  imported 
by  law;  and  that  if  necessary  at  all,  it  could  be  done  during  the  trial.  Scott  v. 
Calkin,  Mass.,  812. 

GUARDIAN. 
See  Negotiable  Instrument.  223;  Pleading,  865. 

GUARDIAN'S  BOND, 
liability  of  heirs  of  deceased  surety.]    Where  a  surety  on  a  guardian's  bond  has 
deceased,  his  heirs  are  not  liable  under  R.  S..  chap.  87,  §  16,  jointly  with  the 
principal  on  the  bond.     Strickland  v.  Holmes,  Me.,  221. 

HABEAS  CORPUS. 
iQtozicated  person,  arrest  of— illegal  imprisonment  ^  R.  L.,  §§  1363-4— Justice  of 

the  peace.]  The  relator  was  arrested  by  an  officer  charging  him  with  being 
intoxicated,  and  brought  before  a  justice  of  the  peace  to  disclose  the  person  of 
whom  he  obtained  his  liquor.  He  disclosed  that  he  was  not  intoxicated,  that  he 
had  not  drank  any  intoxicating  liquor  on  the  day  of  his  arrest,  and  offered  other 
testimony  than  his  own  to  prove  that  fact;  but  the  justice  refused  to  hear  it, 
and  committed  him  to  jail  until  he  would  disclose.  Held,  that  the  imprisonment 
was  illegal,  and  that  the  relator  was  entitled  to  be  discharged  on  habeas  corpus. 
The  justice  should  have  first  determined  whether  the  relator  was  in  such  a  state 
of  intoxication  as  to  disturb  the  public  peace;  the  officer's  return  was  not  con- 
clusive of  that  fact,  and  the  relator  had  a  right  to  meet  it  with  contradictory 
proof,  which  it  was  the  duty  of  the  justice  to  hear.  In  a  habeas  corpus  hearing 
the  rights  of  the  relator  are  not  dependent  upon  the  officer's  return;  but  under 
the  statute —  R.  L.,  g  1363  —  he  may  deny  the  return  and  allege  other  material 
facts;  thus,  the  return  showed  that  the  justice  found  that  the  relator  "  had  been 
intoxicated,  and  had  disturbed  the  public  peace,"  but  the  supreme  court  find 
from  facts  alleged  in  the  relator's  complaint  that  he  was  not  intoxicated.  Mal- 
t&r  of  Hardigan,  Vt.,  250. 


Digitized  by  LjOOQ  IC 


800  Index. 

HIGHWAY. 

1.  Approaches  to  bridge  —  daty  to  keep  in  repair.]    The  defendant  was  boand  to 

keep  in  repair  a  bridge  and  its  approaches  over  its  railroad.  Both  the  bridge  and 
the  highway  were  subseqaentlj  widened,  the  former  bj  the  defendant,  the  lat- 
ter by  the  town  authorities.  In  an  actioa  to  recover  damages  alleged  to  have 
been  caused  bj  a  defect  in  the  approach  to  the  bridge,  but  (as  claim^  bj  defend- 
ant) outside  of  the  approach  as  it  was  when  the  bridge  wavi  originalij  built, 
heldy  that  whatever  constituted,  at  any  time,  the  approaches  to  the  bridge,  the 
defendant  was  bound  to  keep  in  repair.  Garter  v.  Boston  and  Providence  Bail' 
road  Go.,  Mass.,  315. 

2.  Pent  road  —  waiver  —  mortgagee— R.  L.,  §  2932.]     Selectmen  can  laj  out  a  pent 

road  for  winter  use  over  one  man's  land  to  another  man's  wood  lot,  although  it 
is  laid  for  the  special  convenience  of  the  owner  of  such  lot.  The  road  maj  ter- 
minate at  the  farm  line  of  such  owner,  instead  of  being  extended  to  his  build- 
ings. The  fact  that  one  of  the  petitioners  was  not  a  freeholder  does  not  affect 
the  action  of  the  selectmen  in  establishing  the  road.  When  notice  has  heeo, 
given,  and  a  party  appears  before  selectmen  on  a  question  of  laying  a  highway, 
and  makes  no  objection  to  the  sufficiency  of  the  notice,  he  waives  the  objection. 
When  a  road  is  established  over  mortgaged  premises,  the  statute  —  R.  L.,  § 
2932  —affords  ample  remedy  to  the  mortgagee.  Brock  v.  Town  of  Bamet,  Vt., 
*  850. 

3.  Petitioners  withdrawing.]    It  is  ordinarily  the  right  of  petitioners  for  a  highway, 

before  a  hearing  of  the  petition,  to  withdraw  upon  payment  of  costs;  and  the 
petition  may  be  amended  by  striking  their  names  therefrom.  Webster  v.  Bridge- 
water,  N.  H.,  347. 

4.  Raihroad  company  obstruoting — lessee — evidence.]     A  railroad  corporation 

may  be  indicted  for  obstructing  a  highway.  When  a  railroad  corporation,  with- 
out law  or  right,  so  obstructs  a  highway  by  building  the  road-bed  within  its 
limits,  that  it  could  be  indicted  for  creating  a  nuisance,  the  lessee  of  such  rail- 
road  company,  from  lapse  of  time,  or  acquiescence  on  the  part  of  the  town, 
gains  no  right  to  encroach  further  upon  the  highway,  as  the  exigencies  of  its 
business  may  require,  for  the  purpose  of  widening,  repairing  and  straightening 
its  track;  and  there  is  no  presumption  that  the  company  in  taking  a  part  took  the 
whole  of  the  highway,  when  all  the  evidence  tended  to  prove  that  the  original 
obstruction  was  without  authority  of  law.  And  if  such  lessee,  in  repairing  its 
track,  suffer  stone  and  gravel  to  run  into  the  highway  and  remain  there  an 
unreasonable  time  so  as  to  impede  travel,  it  would  be  an  ind,ictab1e  nuisance. 
The  defendant  having  been  indicted  for  obstructing  a  highway,  to  show  its  dsm- 
gerous  condition  and  the  relation  of  the  highway  and  the  railroad,  evidence  waa 
admissible  to  prove  that  there  were  no  cattle-guards  at  the  crossings;  and  that 
water  had  been  thrown  from  the  side  of  an  engine  upon  horses  traveling  in  the 
highway.  State  v.  Trop  and  Boston  Bailroad  Go.,  Vt..  263. 
6.  Town  denying  existence  —  estoppeL]  In  an  action  upon  the  statute  of  highways, 
a  town  Is  not  estopped  to  deny  the  existence  of  a  highway  not  established  in  a 
statutory  method.     Wentworth  v.  Rochester,  N.  H.,  826. 

See  EiasBNT  Domain,  725;  Municipal  Corporation,  662;  ^KOLiaENCB,  67,  398, 

450;  Railroad,  343. 

HOMESTEAD. 

1.  Presumption.]    The  defendant  owned  two  lots  of  land,  one  containing  an  acre 

and  a  half,  with  a  house  on  it,  kept  for  his  home,  worth  $450,  and  the  other  lot, 
forty'  rods  distant,  kept  and  occupied  as  a  part  of  the  homestead,  worth  $650, 
and  sold  both.  Heldy  that  $500  were  exempt,  as  the  homestead  included  not 
only  the  house  and  lot  on  which  it  stood,  but  $50  in  value  In  the  other  lot.  It 
will  not  be  presumed  that  defendant  had  exempt  property  of  the  same  kind  in 
New  Hampshire.    Hastie  v.  Kdley,  Vt.,  646. 

2.  Right  of  widow  in  —  life  estate.]  The  right  of  a  widow  in  premises  set  out  to  her 

ss  a  homestead  under  the  act  of  1868  is  an  estate  for  life.  Lake  v.  Page,  N.  EL, 
557. 

3.  R  L.,  §  1894 — widow.]  To  constitute  a  homestead  within  the  protection  of  the 

exemption  law,  there  must  be  a  dwelling-house  upon  the  land  owned  by  the 
housekeeper,  or  one  in  process  of  erection,  and  actually  used  or  set  apart  and 
kept  for  a  home  and  an  abiding  place  for  the  family.  Defendant's  husband  living 


Digiti-zed  by  LjOOQ  IC 


Index.  801 

HOMESf BAD  —  Continued. 
with  lier  in  lier  houee,  and  owning  land  contiguous  thereto,  mortgaged  the 
same,  she  not  joining  in  the  deed.  His  land,  he  used  in  connection  with  his 
wife's  house  and  land,  as  a  home  for  the  family,  and  the  only  building  thereon 
was  a  barn.  In  an  action  to  foreclose  two  mortgages, —  HMri^^i  the  husband 
never  had  a  homestead  in  his  land,  consequently  the  widow  could  hold  none. 
Rice  V.  Budd,  Vt.,  224.  < 

See  Pbobatb  CJourt,  643. 

HUSBAND  AND  WIFE. 
See  Chattbl  Mortgage,  673 :  Married  Woman,  878. 
ICE. 
Right  to  take,  free  to  all.]    Lily  pond,  containing  more  than  ten  acres,  is  a  *'  great 
pond"  within  the  meaning  of  the  ordinance  of  1641-7,  and  is  a  public  pond,  and 
the  right  to  take  ice  therefrom  is  free  to  all,  which  right  must  be  exercised  in  a 
reasonable  manner  and  with  due  regard  for  the  rights  of  others.     Brastow  v. 
Brockport  lee  Co,,  Me.,  107. 

INDIANS. 
Cayuga  nation — annuities  under  treaties  of  1789, 1795.]  The  annuities  promised 
the  '*  Cayuga  Nation  of  Indians,"  under  the  treaties  of  1789,  1795,  cannot  be 
recovered  except  by  the  tribal  organization  as  a  nation,  and  no  individual  mem- 
ber thereof  has  any  interest  separate  from  the  tribe.  Cayuga  Indimu  residing 
in  Canada  v.  State  of  Nem  York,  N.  Y.,  81. 

See  Certiorari,  284. 

INDICTMENT. 

See  Criminal  Law,  76.  346,  453,  537,  584,  595,  706. 

INFANCY. 

1.  Arrest  for  debt.]  Under  the  laws  of  Massachusetts  an  infant  is  not  liable  to  ar- 

rest for  debt  upon  a  civil  process.     LoxiU  Caeeier's  Case,  Mass.,  171. 

2.  Avoidance  of  oontraot.]   The  defendant,  while  an  infant,  executed  the  note  in  suit 

lor  a  horse;  and  before  lis  attained  his  majority  rescinded  the  contract,  tendered 
the  horse  to  the  payee,  which  was  refused,  and  demanded  the  note.  Held, 
in  an  action  on  the  note,  that  the  defendant  could  avoid  his  contract  while  under 
age;  and  that  the  avoidance  and  tender  annulled  it  on  both  sides  ab  initio.  Hoyt 
V.  Wilkinson,  Vt.,  738. 

See  False  Imprisonment,  173;  Parent  and  Child. 

INJUNCTION. 

1.  •emetery  within  twenty  rods  of  dwelling-house.]     Under  Gen.   Laws,   chap. 

49,  §  3,  a  public  cemetery  cannot  be  laid  out  witlrin  twenty  rods  of  a  dwelling- 
house  without  consent  of  the  owner,  although  tbe  laud  to  be  so  used  had  been 
procured  by  voluntary  purchase.    Stevens  v.  Manchester ,  N.  H.,  714. 

2.  Stiereachment  by  piazza  and  dormer  window —  restriction  in  deed.]  The  roof 

of  a  piazza  and  a  dormer  window  therein  are  extensions  of  a  building  and  a 
part  of  it,  within  the  restrictions  of  a  deed  prohibiting  the  owner  from  erecting 
a  building  within  a  certain  distance  of  the  street.    Bagnall  v.  JDavies,  Mass.,  563. 

3.  Parol  license  for  use  of  way  —  grantor  conveyed  land  —  grantee  not.]    A  parol 

license  by  the  grantor  to  the  grantee  of  land  for  the  use  of  a  way  along  the  margin 
thereof  over  other  land  of  the  grantor  does  not  create  a  right  in  the  grantee 
which  will  fix  a  servitude  upon  the  adjoining  land  after  it  has  passed  to  a  pur- 
chaser who  had  no  notice  of  the  supposed  right.  A  defendant  in  equity  may 
have  affirmative  relief  upon  an  answer  in  the  nature  of  a  cross-bill,  setting  out 
&icts  which  show  that  he  is  entitled  to  the  relief  sought.  Cox  v.  Leviston,  N.  H. , 
889. 

4.  Restraining  diversion  of  water.]    Injunction  granted  to  restrain  a  mill -owner 

ftrom  opening  his  gates  and  allowing  water  to  run  to  waste  when  the  plaintiff,  an 
owner  on  the  other  side  of  the  stream,  taking  his  water  from  the  same  dam,  has 
a  right  to  all  the  water  not  needed  for  use  by  the  defendant.     FaUer  v.  Daniels, 
N.  H.,  498. 
See  Nuisance,  9 ;  Receiver,  339 ;  Statute  op  Frauds,  680 ;  Water  and  Water- 
courses, 608. 
Vol.  I.— 101 
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ILLEGAL  IMPRISONMENT. 
See  Habeas  Corpus,  250. 
INNKEEPER. 
Jewelry  of  goest.]    Revised  Statates,  chap.  27,  §  7,  limiting  the  liahilitj  of  an  inn- 
holder  for  losses  sustained  by  a  gaest,  specifies  the  following  exceptions,  **  wear- 
ing apparel,  articles  worn  or  carried  upon  the  person,  to  a  reasonable  amount, 
personal  baggage,  and  monej  necessarj  for  traveling  expenses  and  personal  use." 
Held,  that  a  ffold  watch,  a  pair  of  gold  bracelets,  a  gold  thimble,  three  gold 
rings  and  a  gold  neck-pin,  lost  bj  a  guest  who  had  taken  them  along  for  her  per- 
sonal  use,  and  for  no  other  purpose,  were  within  the  exceptions  specified  in  the 
statute.    Hoble  v.  MUliken,  Me.,  578. 

INSOLVENCY. 

1.  Assignment  pending  proceedings  —  receiver  —  lis  pendens.]    While  proceedings 

were  pending  against  A.  and  6.,  copartnery,  for  the  appointment  of  a  receiver  of 
their  property  under  Pub.  Stat.  R.  1.,  chap.  237,  §  13,  **  Of  proceedings  in  insol- 
vency,'' A.  made  an  assignment  of  his  individual  property  to  C.  Tne  receiver 
after  his  appointment  petitioned  tlie  court  for  an  order  upon  A.  and  C,  requir- 
ing them  to  join  in  a  conveyance  to  him  of  the  assigned  realty  and  to  transfer  to 
him  the  assigned  personalty.  Held,  that  the  assignment  was  subject  to  the  doc- 
trine  of  lis  pendetis,  and  that  the  petition  of  tbe  receiver  should  be  granted. 
Arnold,  Receiver,  v.  Procidenee  Lumber  Co.,  R.  I.,  447. 

2.  Assignee  —  levying  creditor.]     An  officer  may  be  allowed  to  amend  his  return  in 

accordance  with  the  fact,  when  the  rights  of  third  persons  have  not  intervened, 
otber  than  an  assignee  in  insolvency.  The  fact  that  a  judgment  against  sureties 
was  levied  upon  tne  property  of  one  surety  at  the  instance  of  the  other  surety 
does  not  affect  the  title  acquired  by  the  levy.  If  a  co-surety  receive  payment 
from  the  principal  of  any  portion  of  a  judgment  against  the  sureties,  the  assignee 
in  insolvency  of  the  other  surety  who  paid  a  portion  of  the  judgment  has  a  clear 
and  adequate  remedy  for  an  equitable  share  of  the  payment  by  the  principal. 
Norton  v.  Vose,  Me.,  578. 

3.  Assignee  —  sureties  —  contribution.]     A.  and  B.  gave  their  note  to  the  bank  for 

$1,000,  and  each  received  one-half  of  the  money.  Soon  after,  B.  was  adjudged  sjs 
insolvent,  and  the  bank  procured  the  whole  note  to  be  allowed  against  his  estate, 
which  paid  a  dividend  of  forty-two  per  cent.  After  the  allowance  the  bank  sold 
its  interest  in  the  note  and  claim  to  A.'s  agent,  who  purchased  for  A.  The 
assignee  paid  the  forty-two  per  cent  on  the  entire  note  to  A.,  and  now  seeks  ta 
recover  back  one-half  of  it.  Held,  that  A.  was  surety  that  the  estate  had  not  yet 
paid  what  belonged  to  it  to  pay,  and  that  the  action  could  not  be  sustained.  Oar- 
JUld  V.  Foekett,  Vt.,  645. 

4.  Claim  holder  —  right  of  action.]    A  claim  holder  against  the  insolvent  estate  of  a 

decedent  may,  after  his  claim  has  been  stricken  out  of  the  commissioner's  report, 
under  the  statute,  bring  suit  thereon  without  giving  notice  of  his  intention  so  t* 
do.  James  v.  James,  R.  I.,  13. 
5  Foreign  attachment.]  All  attachments  made  within  four  months  of  the  com. 
mencement  of  proceedings  in  insolvency,  under  the  insolvent  law  of  Maine,  are 
dissolved  by  tlie  assignment  of  the  judge  of  the  court  of  insolvency  of  the 
property  of  the  insolvent  to  the  assignee.     WrigJU  v.  Huntress^  Me.,  148. 

6.  *'  Merchant  or  trader " —  discharge  J      Casual  transactions  in  mining  stocks, 

independent  and  outside  of  an  established  business,  amounting  in  all,  in  the 
course  of  the  year,  to  about  $3,500,  do  not  constitute  a  man  a  *'  merchant  or 
trader  "  within  the  meaning  of  the  insolvent  law.  Ex  parte  Conaut.  In  re  Fogler, 
Me.,  892. 

7.  Non-resident  creditor — practice— pending  suit  continued  — R  L..  §  1797.]    A 

non-resident  creditor  can  sustain  an  action  against  a  party  adjudged  an  insolvent 
debtor,  while  his  estate  is  being  settled  by  an  assignee,  if  such  creditor  has  not 
participated  in  the  proceedings,  and  has  not  submitted  to  the  jurisdiction  of  the 
insolvency  court.  But  the  statute  —  R.  L..  §  1797 — whereby  a  pending  salt 
shall  be  stayed  on  the  application  of  the  debtor,  until  the  question  of  discharge 
has  been  determined,  is  binding  upon  non-resident  as  well  as  resident  creditors. 
But  a  formal  application  in  the  nature  of  a  motion  for  continuance  mnst  be  made 
to  the  court;  and  a  plea  in  bar  merely  setting  up  the  insolvency  proceedings  will 
not  be  treated  as  such  motion.  RukUs  v.  HiUiard,  Vt.,  240. 
See  AssioNMBirr,  72;  Corporation,  658;  Execution  aoainst  Pjbrson,  54; 
Patent,  77;  Practicb,  784. 
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INSURANCE. 

1.  Fire  ^misdeBoilption-^  knowledge   of  agent— waiver    of   written  assent.] 

Where  a  person  assumes  to  be  the  agent  of  an  insurance  company  aud  writes  an 
application  with  his  name  npon  it  as  agent,  and  the  company  receives  it,  writes 
a  policy  upon  it  with  the  name  of  the  assumed  agent  on  the  back,  sends  it  to 
him  to  deliver  and  collect  the  premium,  the  assured  (himself  believinfi^  in  the 
agency)  may  well  consider  these  facts  as  a  recognition,  on  the  part  of  the  com- 
paDy,  of  the  agency.  The  agent  of  an  insurance  company  may  bind  the  com- 
pany by  waiving  written  assent  to  material  alterations  in  the  property  insured 
where  the  assured  does  not  know  of  any  restriction  of  the  agent's  authority. 
Packard  v.  DorcJuster  Mutual  Fire  Insurance  Company^  Me.,  138. 

2.  Fire — non-resident  company  —  penalty  on  failure  to  give  bond  —  place  of 

trial.]  The  defendants  were  agents  of  a  fire  insurance  company  not  incorporated 
within  this  State,  and  issued  two  policies  of  insurance  on  property  situated  in 
the  village  of  Ithaca,  without  giving  the  bond  required  in  such  cases  by  chap- 
ter 465,  Laws  of  1875.  The  contracts  of  insurance  were  signed  and  the  policies 
delivered  in  the  city  of  New  York.  An  action  was  commenced  by  the  fire  de- 
partment of  Ithaca  to  recover  the  penalty  imposed  by  that  statute  for  failure  to 
give  the  bond.  On  a  motion  to  change  the  venue  to  New  York  county,  held, 
that,  under  section  988  of  the  Code,  the  action  should  be  tried  in  Tompkins 
county.    Ithaca  Fire  Department  v.  Beecher,  N.  Y.,  418. 

3.  Subrogation.]    The  rifht  of  an  insurance  company  insuring  property  in  transitu, 

to  be  substituted  to  the  rights  of  the  insured  as  against  the  common  carrier  upon 
paying  a  loss,  is  subject  to  the  owner's  contract  of  carriage  with  the  railroad 
company,  provided  there  be  no  fraudulent  concealment  from  the  insurer.  An 
insurance  company  insuring  property  in  transitu,  and  making  no  provisions  in 
regard  to  the  nature  of  the  contract  of  carriage,  must  be  held  to  have  insured 
subject  to  the  actual  contract  of  carriage  so  far  as  it  was  a  lawful  contract. 
Jackson  Company  v.  Boylston  Insurance  Company,  Mass.,  274 

4.  Temporary  illegal  use  —  revival  of  policy.]    The  temporary  illegal   use   of 

property  merely  suspends  a  policy  of  insurance  thereon  during  the  continuance 
of  such  illegal  use,  and  if  before  a  loss  occurs,  the  illegal  use  has  ceased,  in  an 
action  on  the  policy  the  plaintiff  is  entitled  to  recover.  Hinckley  v.  Oermania 
Insurance  Company,  Mass.,  73. 

5.  Oo-operative  lite  —  assignment  of  policy.]     Certificates  issued  by  an  association 

formed  under  the  act,  chapter  204,  Laws  of  1877,  authorizing  the  formation  of 
associations  for  the  purpose  of  rendering  assistance  to  the  widows,  orphans  or 
other  dependents  of  deceased  members,  are  not  assignable  or  transferable  by  the 
members  of  such  an  association  to  any  one  not  embraced  within  one  of  the  classes 
mentioned  in  the  statute.  And  this  is  so  although  the  beneficiary  named  in  the 
certificate  joins  in  the  assignment.     Briggs,  Trustee,  v.  Earl,  Mass.,  176. 

6.  life  policy  —  payable  to  wife  and  children —  assignment  of  creditor — right  of 

parties.]  F.  took  out  a  life  insurance  policy  payable  to  M.  and  the  children  of 
F.  When  the  policy  was  taken  out  M.  was  his  wife  and  he  had  four  children 
living  by  a  former  wife.  Subsequently  a  child  was  born  to  P.  and  M.  After- 
ward F.  and  M.  transferred  their  right,  title  and  interest  in  the  policy  by  an  un- 
sealed instrument  signed  by  them,  as  collateral  security  for  a  debt  of  F.,  and  the 
instrument  and  the  policy  were  delivered  to  the  creditor.  No  question  was 
made  as  to  the  validity  of  the  transfer.  On  a  bill  of  interpleader  brought  by 
the  insuring  company  after  the  deaths  of  F.  and  M.,  held,  that  the  policy  was  an 
executed,  irrevocable,  voluntary  settlement  in  favor  of  the  wife  and  children  in 
being  when  it  was  taken  out ;  held,  further,  that  F.  and  M.  could  pledge  or  as- 
sign the  policy  to  the  extent  of  their  interests  in  it;  held,  further,  the  policy 
being  for  $5,000,  that  one-fifth  of  this  amount  was  due  to  the  creditor  and  one- 
fifth  to  each  of  the  four  children;  held,  further,  one  of  the  foiir  children  having 
died  a  minor  before  F.,  that  the  one-fifth  due  this  child  should  be  paid  to  his 
legal  representative,  if  any,  and  if  none,  to  the  administrator  of  F.,  the  child's 
father  and  next  of  kin,     (Jonnecticut  Mut.  Life  Ins.  Co,  v.  Baldwin,  R.  I.,  470. 

7.  Marine  policy — parol  evidence  to  vary.]    Statements  made  by  an  insurance 

agent  before  issuing  a  policy  cannot  be  used  to  change  the  contract  of  insurance 
finally  made  as  contained  in  the  policy.  Under  a  marine  policy  "  free  from  claim 
for  particular  and  general  average,*' the  plaintiff  must  show  either  an  actual  total 
loss  of  the  property  insured,  or  a  constructive  total  loss  followed  by  an  abandon- 
ment. Bumham  v.  Boston  Marine  Ins,  Co.,  Mass.,  178. 
Bee  Mabriagb,  23. 
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INTEREST.  ^ 

On  taxes  —  warrant  to  coUeotor.]  Without  a  distinct  vote  definitelj  determining 
when  taxes  shoald  be  payable,  the  payment  of  interest  on  taxes  cannot  lawfully 
be  enforced.  A  vote  declaring  that  interest  shall  be  collected  after  a  time  named 
is  not  safflcient.  If  the  warrant  from  the  assessors  contain  sach  a  reciud  of 
facts  as  would  authorize  a  collection  of  interest,  then  the  collector  might  justify 
his  collection  of  interest  under  his  warrant,  although  the  recitals  were  not  in  fac* 
true.    Snow  v.  Weeks,  Me.,  606. 

See  EMiNBirr  Domain,  625. 
INTERPLEADER. 

Order  in  writing — acceptance  —  mechanics'  lien — notice — priority  of  liens.  ]  The 
court,  in  disposing  of  the  questions  in  dispute  among  the  defendants  to  a  bill  of 
interpleader,  is  at  liberty  to  adopt  any  recognized  method  of  trial  which  will  best 
accomplish  justice  in  the  particular  case.  An  order  drawn  by  a  creditor  upon 
his  debtor  directing  the  payment  of  a  sum  of  money  out  of  a  specified  fund,  and 
which  is  presented  to  the  debtor,  though  not  accepted,  constitutes  a  good  assign- 
ment in  equity.  A  person  to  be  entitled  to  the  remedy  giyen  by  the  third  section 
,of  the  mechanics'  lien  law  must  (1)  be  a  creditor  of  the  contractor  whose  debt 
was  contracted  for  work  done  to  the  building  erected  by  the  contractor  for  the 
owner,  or  for  material  furnished  for  the  building.  (2)  His  debt  must  be  due. 
(8)  There  must  be  a  demand  and  refusal,  and  the  demand  must  be  for  such  an 
amount  as  the  creditor  is  entitled  to  be  paid  at  once.  (4)  The  creditor  must  give 
notice  in  writing  to  the  owner  of  the  contractor's  refusal  to  pay,  and  of  the 
amount  by  him  demanded.  Where  the  statutory  requisites  exist  and  the  proper 
steps  have  been  taken  it  works  an  assignment  pro  tanto  to  the  workman  or  mate- 
rial-man, of  the  rights  of  the  contractor  against  the  owner,  and  to  that  extent  they 
take  the  place  of  the  contractor.  Where  the  contract  under  which  work  is  done 
expressly  provides  that  the  work  was  to  be  performed  under  the  direction,  and 
to  the  satisfaction  of  a  particular  person,  to  be  testified  by  a  writing  or  certificate 
under  his  hand,  no  right  to  the  money  earned  under  the  contract  accrues,  and  no 
action  can  be  maintained  to  recover  it  until  the  certificate  has  been  procured,  or 
the  contractor  is  entitled  to  it.  Kirtland  v.  Moore,  N.  J.,  766. 
See  Chattbl  Mortoaob,  42. 

JOINDER  OP  PARTIES.  ' 

See  Partnership,  204;  Will,  740. 
JOINT  TENANTS. 
See  Deed,  47. 
JUDGMENT. 
Non-resident  —  service  by  pnblication  —  effect  o£]    A  judgment  by  default  against 
one  not  an  inhabijtant  of  this  State,  where  there  is  no  service  of  the  writ  except 
by  publication,  is  not  a  judgment  in  personam,  and  can  be  given  no  force  or  eflTect 
beyond  an  appropriation  of  the  property  attached  on  the  writ     In  an  action  on 
such  a  judgment  the  validity  of  an  attachment  of  the  defendant's  property  on 
the  original  writ  cannot  be  questioned.     Kendrick  v.  Kimball,  83  N.   H.  482, 
qualified.    Eastman  v.  Dearborn,  N.  H.,  712. 

See  Pleading,  109. 

JUDGMENT  IN  REM. 

See  Lien,  183. 

JUDICIAL  SALE. 

1.  A  purchaser  of  real  estate  at  an  execution  sale  may  in  equity  avoid  conveyances 

previously  made  by  the  judgmenet  debtor  in  fraud  of  his  creditors.  Belcher 
V.  Arnold,  R.  L.  88. 

2.  Oaveat  emptor — subrogation — Judgment  sale  —  rights  of  parties  paying  prior 

mortgage.]  The  maxim  of  caf>eat  emptor  applies  to  judicial  sales.  Plaintiffs 
purchased,  in  1869,  certain  real  estate  sold  under  a  judgment  docketed  in  1885, 
which  was  at  the  time  incumbered  by  a  mortgage  given  in  1863.  Subsequent  to 
the  recovery  of  the  judgment,  the  judgment  debtor  conveyed,  and  the  property 
passed  through  several  conveyances  to  the  defendant,  who  acquired  title  in  1871, 
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JUDICIAL  SALE  —  CmHnued. 
his  grantor  being  Marks  Cottrell.  The  mortgage  of  1868  had  been  taken  up  and 
a  second  mortgage  given  in  1866  by  the  then  owner.  In  1871  Marks  Cottrell 
mortgaged  the  property,  and  with  the  proceeds  paid  oflf  the  second  mortgage. 
In  an  action  of  ejectment,  held,  tliat  the  ori^nal  mortgage  of  1868  had  been  kept 
alive  and  was  still  a  prior  lien  upon  the  property  as  against  the  plaintiff,  whose 
title  depended  upon  the  judgment  of  lo65,  and  that  the  rip^hts  of  the  parties 
should  be  adjusted  accordingly.     ChUe  v.  Emmerich,  N.  T.,  180. 

JURISDICTION. 
See  Appeal,  694;  Trespass,  510. 
JUSTICE  OF  PEACE. 
JuxisdioHon  of  trespass  on  freehold  —  case  —  pleading  —  waiver  —  amendment  — 
R.  li.,  §§  821,  912.1    Under  the  sUtute  — §§  821,  912  —  a  justice  of  the  peace 
has  not  jurisdiction  in  an  action  on  the  case,  where  the  title  to  land  is  concerned 
although  the  count  be  joined  with  one  in  trespass  on  the  freehold,  and  the  sum 
in  demand  does  not  exceed  $20.     When  a  justice  has  jurisdiction  of  only  the 
count  in  tres]>ass,  he  cannot  amend  himself  into  jurisdiction  by  striking  out  the 
count  in  case.     A  jurisdictional  question  can  be  raised  at  any  time.     Nor  does  a 
party  waive  his  right  to  raise  it  in  the  county  court  by  pleading  to  issue  in  the 
justice  court  after  his  motion  to  dismiss  has  been  overruled.     French  v.  Holt, 
Vt.,  857. 

LANDLORD  AND  TENANT. 

1.  Option  of  renewal —  evidence.]    In  an  action  to  recover  rent  on  a  lease  for  one 

year,  with  privilege  of  two  more  at  lessee's  option,  JUld,  that  although  the  fact 
of  holding  over  raised  a  presumption  that  defendant  had  exercised  his  option  and 
was,  therefore,,  liable  for  the  rent,  yet  that  evidence  that  the  fact  was  otherwise, 
as  it  did  not  contradict  the  lease,  was  admissible.  Atlantic  NaUonai  Bank  v. 
Demmon;  Mass.,  69. 

2.  Perpetual  lease —  forfeiture  —  demand  of  rent.]    The  failure  of  a  tenant  under 

a  perpetual  lease  from  the  selectmen  of  a  town  to  pay  rent  according  to  the  terms 
of  the  lease,  or  a  neglect  by  the  tenant  to  pay  when  the  rent  was  called  for,  does 
not  work  a  forfeiture,  no  legal  demand  having  been  made  for  the  rent  on  the 
very  day  it  became  due  and  at  the  very  place  where  payable.  Willard  v.  Benton, 
Vt.,  643. 

3.  Sub4e88ee8  —  rent  —  bankruptcy.]    T.  leased  a  building  for  a  term  of  years, 

intending  it  to  be  used  by  a  manufacturing  company,  he  being  their  agent  for 
that  purpose,  and  it  was  so  understood  by  the  lessor  ;  but  the  lease  was  made 
ijdi recti y  to  T.  and  the  company  was  not  named  or  referred  to  in  it.  The  com- 
pany took  possession,  and  T.  subsequently  became  insolvent.  In  an  action  to 
charge  the  company  on  the  covenants  in  the  lease,  ?ield,  that  the  lease  being  under 
seal  and  nothing  to  show  that  the  company  did  business  in  the  name  of  T.  or 
used  that  name  as  describing  itself,  they  must  be  deemed  to  have  occupied  under 
T.  and  not  as  lessees  in  the  lease.  Held,  also,  that  T.  having  become  a  bankrupt 
and  his  assignees  electing  not  t(t  assume  the  lease,  the  rent  due  from  the  sub- 
lessees at  the  time  of  the  bankruptcy  belonged  to  the  assignees,  and  that  which 
accrued  subsequently  could  be  reached  in  equity  by  the  lessor.  Haley  y.  Boston 
Belting  Co,,  Mass.,  561. 

4.  Trespass  by  tenant  —  pleading — Justice  cotirt  —  under  general  issue  cannot 

question  title.]  A  landlord  cannot  maintain  trespass  for  injury  to  the  premises 
let,  done  by  the  tenant  during  the  tenancy.  His  remedy  is  trespass  on  the  case. 
Pub.  Stat.  R.  I.,  chap.  196,§  30,  provides  :  "  Whenever  an  action  of  trespass  shall 
be  brought  before  any  justice  court  and  the  defendant  shall  plead  the  general 
issue,  he  shall  not  be  allowed  to  offer  any  evidence  that  may  bring  the  title  to 
real  estate  in  question."  Held,  that  the  word  *' title  '*  meant  the  right  of  posses- 
sion not  the  fact  of  possession.  In  trespass,  before  a  justice  court,  evidence  may 
be  given  to  disprove  the  fact  of  the  plaintiff's  possession,  if  it  can  be  given 
without  bringing  the  right  of  possession  into  dispute.  When,  without  objection, 
a  defendant  introduced  evidence  affecting  both  the  fact  and  risrht  of  the  plain- 
tiff*s  possession,  ?ield,  that  in  the  circumstances  the  evidence  was  good  to  the 
extent  and  for  the  purposes  allowed  by  the  statute.  OarroU  ▼.  Rigney,  R.  I.,  621. 
6.  I^e  lease — two  lessees.]  A  lease  to  two  "  for  and  during  their  natural  life  *'  con- 
tinues during  the  life  of  each.     Kenney  ▼.  Wentworih,  Me.,  222. 
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LARCENY. 

Bee  Criminal  Law,  4S5. 

LEASE. 

Gkneral  assigiiment — liability  of  assignee  for  rent.]    Where  it  is  not  shown  that 

the  relation  of  landlord  and  tenant  exists,  an  assignee  of  an  insolvent  is  not  liable 

for  rent.     Walee  v,  OJiaee,  Mass.,  311. 

8u  Trespass,  Zt. 

LEGACY. 

Bee  Will.  61,  148,  668,  740. 

LEVY. 

Bee  Deed,  570 ;  Exemption,  690. 

LEX  LOCI. 

Bee  Conditional  Sale,  871. 

LIBEL  AND  SLANDER. 

1.  Pleading  — Jnstlfioation.]  In  an  action  for  libel,  it  is  not  sufficient  for  the  defendant 

to  justify  the  very  words  as  published  ;  but  he  must  justify  them  in  the  sense 
alleged  in  the  declaration  under  innuendoes,  when  the  innuendoes  fairly  explain 
them  ;  thus,  the  plaintiff  was  chief  judge  of  the  supreme  court ;  the  publication 
contained  the  following :  "  He  has  received  presents  and  favors  from  leading  liti- 
gants" the  innuendo  or  explanation  given  to  these  words  in  the  declaration  was, 
*'  meaning  thereby  that  the  plaintiff  was  guilty  of  bribery  in  his  said  office,"  etc. 
The  plea  justified  the  words  as  true,  but  did  not  justify  them  in  the  sense 
charged  by  the. innuendo.  Held,  that  the  plea  was  defective  ;  that  the  words, 
aided  by  the  facts  alleged  in  the  plea,  were  susceptible  of  the  meaning  given  to 
them  in  the  innuendo,  and  that  it  was  for  the  jury  to  say  whether  they  were  used 
in  that  sense  or  not.  Nor  does  the  concluding  allegation  in  the  plea,  that  the 
defendant  *'  did  publish  the  said  words  of  and  concerning  the  plaintiff  as  in  said 
first  count,"  etc.,  amount  to  a  justification  of  the  words  in  the  sense  imputed  to 
them  in  the  innuendo,  because  if  the  defendant  intended  to  charge  the  plaintiff 
with  bribery  and  wished  to  justify,  the  justification  should  be  in  dear  and  un. 
eoul vocal  terms.     Boycs  v.  Maloney,  Vt.,  608. 

2.  Privileged  commonioations — statements  in  petition  for  removal  of  officer — 

malice.]  Certain  citizens  presented  to  the  town  council  of  their  town  a  request 
that  K.  might  be  removed  from  his  office  of  constable  because  :  ** firstly,  said  K. 
is  a  man  utterly  devoid  of  principle,  and  uses  his  office  more  for  the  purpose  of 
wreaking  his  personal  spUe  than  for  the'peace  and  harmony  of  the  community  ; 
secondly,  said  K.  is  wholly  ignorant  of  the  duties  of  his  office  ;  thirdly,  si^d  K. 
has  at  various  times  heretofore  maliciously  and  wickedly  assaulted  and  arrested 
sundry  persons  who  were  entirely  innocent  of  the  charges  charged  by  him  against 
them; "  whereupon  K.  brought  an  action  for  libel  against  the  citizens,  and  at  the 
trial  introduced  evidence  to  show  that  the  statements  of  the  request  were  false. 
Heldt  that  the  action  could  not  be  maintained  without  affirmative  proof  of  express 
malice  ;  that  proof  of  the  mere  falsity  of  the  statements  would  not  support  the 
action,  and  that  the  statements  were  not  auch  as,  if  proved  untrue,  to  imply  actual 
malice.    Kent  y.  Bongariz,  R.  I.,  616. 

lilCENSE. 

Bee  Injunction,  889. 

LIEN. 

!•  R.  S.,  chap.  91 — personal  serviees— includes  that  of  ^  team  "  — Judgment  in  rem.] 
The  lien  ^iven  by  the  statutes  of  Maine  to  one  who  labors  at  hauling  logs  at. 
taches  to  his  personal  services  and  the  services  of  his  team,  if  he  has  the  rightful 
possession  of  the  team,  and  is  entitled  to  its  earnings  during  the  time  the  services 
were  performed,  though  he  may  not  own  the  team.  When  it  appears  that  such 
services  were  not  performed  upon  the  logs  or  hauling  of  them,  or  that  his  claim 
for  services  upon  the  logs  is  so  mingled  and  intermixed  with  other  claims  for 
which  he  is  entitled  to  no  lien,  that  it  is  impossible  to  distinguish  between  lien 
and  non.lien  items,  then  no  valid  judgment  in  rem  can  be  rendered.  KeUey  y. 
KeUey,  Me.,  188. 

2.  On  logs  —  declaration  —  attachment,  where  to  be  recorded.]  In  an  action  to  en- 
force a  lien  on  logs,  it  is  necessary  for  the  writ  to  show  that  it  is  brought  for 
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•  LIEN  —  Continusd, 
that  parpose,  bat  it  is  not  necessary  tliat  it  should  state  the  name  of  the  owner 
or  supposed  owner  of  the  logs.  An  officer  attached  a  pile  of  logs  containing 
three  million  feet,  and  in  his  retam  estimated  them  at  six  hundred  thousand 
Heid,  such  an  error  will  not  inyalidate  the  attachment.  Where  the  owner  of 
logs,  upon  which  there  is  a  lien,  so  intermingles  them  with  other  logs  upon 
which  there  is  no  lien  that  the  former  cannot  be  distinguished  from  the  latter,  it 
is  the  duty  of  the  officer  serving  the  writ  brought  to  enforce  the  lien  to  attach 
the  whole  lot.  An  attachment  of  personal  property  situated  in  an  organized 
plantation  having  a  clerk  and  other  plantation  officers,  should  be  there  recorded 
when  the  property  is  of  that  nature  that  the  attachment  may  be  preserved  by 
recording  in  tne  town  clerk's  office.     Parker  y.  Williams,  Me.,  601. 

LIFE  ESTATE. 
See  Will,  347, 589. 
MALICE. 
See  Libel  and  Slander,  616. 
MALICIOUS  PROSECUTION. 
Probable  cause  —  former  adjudication.  J     In   an  action  for  malicious  prosecutioa 
brought  by  A.  against  B.,  a  judicial  finding  in  the  former  action  in  favor  of  B. 
and  against  A.  by  the  court  of  original  jurisdiction  is  conclusive  of  probable 
cause,  when  such  findingis  not  procured  by  unfair  means,  even  if  such  finding 
is  reversed  on  appeal.     Weleh  ▼.  Boston  and  Providence  Bailroad  Corporation,  ni 
L,  36. 

MANDAMUS. 

1.  Bills  for  city  advertising— city  of  Troy  — curative  legislation.]    A  fair  and 

honest  claim  against  a  municipal  corporation  is  entitled  to  the  application  of  the 
same  rules  of  construction  which  would  obtain  in  the  case  of  a  similar  claim 
against  an  individual,  and  neither  should  be  subject  to  a  strained  or  technical 
interpretation  of  the  law  for  the  purpose  of  defeating  them.  The  charter  of  the 
city  of  Troy  provides  as  follows:  "  The  common  council  shall  designate  not  to 
exceed  four  newsoapera  having  the  largest  circulation  in  the  city  in  which  the 
city  advertising  shall  be  done  only  on  the  order  of  the  common  council;"  on 
March  11,  1879,  the  Troy  Observer  was  among  others  legally  designated  as  one  of 
such  newspapers.  The  relator  procured  a  mandcimus  to  compel  the  comptroller 
of  the  city  to  countersign  two  bills  for  services  rendered  between  June  18,  1881, 
and  June  5,  1883.  The  rendition  of  the  services  was  not  disputed,  but  the 
defense  was,  that  the  Troy  Observer  was  ineligible  for  the  legal  performance  of 
such  work  after  February,  1880,  by  reason  of  not  possessing  the  qualification  of 
membership  the  Associated  Press  required  by  chapter  30  of  the  Laws  of  1880. 
In  October,  1881,  and  April,  1883,  the  .common  council  again  designated  the 
Observer  as  one  of  such  papers,  ignoring  the  provision  of  the  act  of  iSO.  Held, 
that  the  curative  acts  of  1881  and  1884  should  be  so  construed  as  to  support  the 
relator's  claim.    People,  ex  rel,  Collins,  v.  Spicer,  Comptroller,  N.  T.,  82. 

2.  To  compel  dark  to  fiumish  copies  of  record — statute  of  limitations.]    A  writ  of 

mandamus  is  the  proper  process  to  compel  the  clerk  of  a  municipal  court  to  fur- 
nish certified  copies  of  its  records.  There  is  no  statute  of  limitations  that  bars 
the  right  to  prefer  a  petition  for  a  writ  of  mandamus.  State  v.  Meagher,  Vt.,  512L 
See  Taxation,  248. 
MANDATE. 
Amendment  ~  pleading — statnte  of  limitations — R.  L. ,  §  775.  ]  When,  after  sev- 
eral delays  caused  by  the  defendant,  the  supreme  court  affirms  the  decree  below 
overruling  a  demurrer  to  the  bill,  and  remands  the  case  with  a  mandate,  the 
mandate  is  obligatory  on  the  bourt  of  chancery ;  and  it  has  no  power  to  allow  the 
defendant  to  withdraw  the  demurrer  and  plead  the  statute  of  limitations ;  and 
especially  is  this  so,  as  the  same  question  could  have  been  raised  by  the  demurrer, 
and  also  as  the  defendant  had  moved  in  the  supreme  court  for  leave  to  withdraw 
the  demurrer  and  to  answer,  and  the  case  was  left  "  with  the  court,"  for  counsel 
to  furnish  briefs  within  a  time  certain,  and  defendant  failing  to  furnish  a  brief, 
the  decree  below  was  affirmed;  the  circumstances  being  the  same  as  when  the 
motion  was  first  made.    Sherman  v.  Windsor  Manufacturing  Co.,  Vt.,  240. 
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MANUFACTURING  CORPORATION. 
Failiire  to  file  annual  report  J  When  the  oondition  of  a  oompanj  organised  nnder 
the  general  act  of  1848,  chap.  40,  is  such  that  the  end  and  object  for  which  it 
was  formed  are  destroyed,  and  there  is  neither  an  ability  nor  intention  on  its 
part  at  any  time  to  further  prosecnte  its  business,  it  is  no  longer  required  to 
make  the  report  mentioned  in  section  12  of  that  act.  Brvce  y.  Piatt,  80  N.  Y. 
879.  followed.  Kirkland  v.  KiUe,  Impleaded,  etc.,  N.  Y.,  281. 
See  Taxation,  496. 

MARRIAGE. 

1.  Ante-naptial  agreement — proviaiona  in  lien  of  dower — homestead.]     When 

the  heirs  of  a  deceased  husband's  estate  refuse  to  pay  an  annuity,  to  a  widow, 
after  it  had  been  paid  for  several  years,  which  annuity  had  been  provided  by  an 
ante-nuptial  agreement,  and  intended  to  be  in  lieu  of  the  provisions  of  law,  she 
is  entitled  to  talLe  under  the  statute,  a  homestead  and  dower,  the  same  as  though 
no  ante-nuptial  agreement  existed,  the  court  never  having  decreed  a  distribution 
of  the  estate.  Ajad  in  such  case,  when  the  administrators,  after  paying  the  debts, 
turned  a  large  part  of  the  property  over  to  the  heirs,  the  rights  of  the  widow 
may  be  enforced  by  bill  in  equity,  not  only  against  the  heirs,  but  their  grantees 
afiected  by  notice  of  the  widow's  claim.  The  homestead  and  dower  should  be 
set  out  of  that  portion  which  was  not  sold  by  the  administrators.  Little  v.  DmneU, 
Vt.,  649. 

2.  Divoroe  —  agreement  at  to   alimony  —  does  not  oease  on  husband's   death.] 

While  a  libel  for  a  divoroe  by  the  husband  was  pending,  the  parties  agreed  in 
writing  that  in  case  a  divorce  should  be  decreed  on  that  lil>el,  two  referees  were 
named,  who  should  determine  what  the  wife  should  receive  from  the  husband, 
in  what  way  and  manner,  how  it  should  be  secured  to  her,  and  that  the  report 
of  the  referees  should  be  made  a  part  of  the  agreement  of  the  court,  be  binding 
on  the  parties  and  enforced  as  such.  The  wife  then  brought  a  cross-libel.  The 
court  entered  a  divorce  in  each  case  at  the  same  time,  and  in  the  proceedings  on 
the  husband's  libel,  ordered  that  alimonv  be  paid  to  the  wife  in  accordance  with 
the  award  of  the  referees.  Held,  that  the  judgment  of  the  court  was  valid. 
Where  the  decree  of  the  court  as  to  alimony  expressly  provides  that  it  is  to  con- 
tinue during  the  natural  life  of  the  wife,  it  will  continue  during  her  entire  Ufe, 
though  the  husbaud  should  die.     Strattan  v.  Stratton,  Me.,  579. 

3.  ZMvorce  —  praotice.1    Where,  in  libel  for  divorce,  the  question  is  submitted  to  a 

jury  who  finds  the  libelee  guilty,  and  he  moves  to  set  the  verdict  aside  as  against 
evidence,  the  question  for  the  law  court  is,  not  whether  the  verdict  is  clearly 
right,  hut  whether  it  is  so  clearly  wrong  as  to  require  the  court  to  set  it  aside. 
Motoard  v.  Howard,  Me.,  605. 

4.  Divorce  —  "  sufficient  ability  to  provide  "  —  husband  in  prison.]    On  an  applica. 

tion  for  a  divorce  under  a  statute  which  made  "  neglect  or  refusal  on  the  part  of 
the  husband,  being  of  sufficient  ability ,  to  provide  necessaries  for  the  subsistence 
of  his  wife »'— Pub.  Stat,  of  R.  I.,  chap,  167,  §  2  — a  cause  for  divorce,  it 
appeared  that  the  neglect  to  provide  was  caused  by  the  committal  of  the  hue- 
band  to  prison  for  a  term  of  years  under  sentence  for  a  felony.  Held,  that  while 
incarcerated  he  had  not  *'  sufficient  ability  "  to  provide.  Held^  further,  that  in 
divorce  proceedings  the  cause  of  the  inability  to  provide  on  the  part  of  the  hus- 
band was  immaterial,  and  that  the  petition  for  divorce  must  be  aismissed.  Ham- 
mond  V.  Hammond,  R.  I.,  461. 

6.  Separation — prior  oause  no  bar  to  divorce.]  That  the  liberal  divorce  law  of  this 
State  influenced  a  petitioner  for  divorce  to  come  here  does  not  make  her  any  the 
less  a  domiciled  inhabitant  of  the  State,  if  she  came  here  bona  fide  to  reside  per- 
manently and  not  merely  to  obtain  a  divorce  and  then  return  to  ner  former  home. 
Articles  of  aeparation  by  husband  and  wife  which  contain  no  express  stipulation 
against  divorce  are  not  per  ee  a  bar  to  a  divoroe  prayed  for  by  the  injured  party 
for  causes  existing  prior  to  the  execution  of  the  articles.  Fosdiek  v.  Foidiek, 
R.  I.,  481. 

6.  Dower.]  A  married  woman  received  from  her  husband  in  his  life-time  $1,000  and 
some  specific  articles  of  personal  propertv,  and  agreed  in  writing,  under  seal, 
that  she  received  it  '*  in  full  discharge  of  all  claim  or  interest  upon  [her  husband], 
and  upon  his  property  for  her  support  and  maintenance  by  way  of  dower  or 
otherwise."  Held,  that  this  agreement  was  a  bar  to  her  right  of  dower  in  the 
husband's  estate.     Woodi  v.  Woode,  Me.,  607. 
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7.  Dower — ohose  In  action — pa3rmoiit  of  debts — fraud  on  oredltors.]    A  widow's 

right  of  dower  is  before  assignment  of  dower  a  meTe^cTioie  in  action.  Courts  of 
equity  have,  in  tlie  absence  of  statutory  provisions,  no  power  to  subject  a  widow's 
right  of  dower  before  assignment  to  the  payment  of  her  judc^ment  debts.  The 
mere  neglect  or  refusal  jof  the  widow  to  have  assignment  of  dower  made  is  not 
such  a  fraud  upon  her  creditors  as  to  give  jurisdiction  to  a  court  of  equity. 
Maxony.  Gray,  R.  I.,  53. 

8.  Insurance  policy  payable  to  wife  —  effect  of  her  petition  for  divorce.]    A.  took 

out  a  policy  on  his  wife's  life,  payable  in  four  years  to  her  if  living,  and  if  not 
living,  to  himself.  He  paid  the  premiums,  retained  the  policy,  and  received  pay- 
ments made  upon  it.  She  was  living  at  the  maturity  of  the  policy,  but  had  filed 
a  petition  for  divorce.  Held,  that  under  the  statute,  the  wife  was  entitled  to  the 
amount  due  on  the  policy  at  its  maturity.  JEJtTUi  Life  Insurance  Oo,  v.  Mason, 
R.  I.,  28. 

MARRIED  WOMAN. 
Hnaband^  practice.]  The  bill  was  first  dismissed  on  demurrer;  then  an  amend- 
ment was  allowed,  but  the  case  made  by  the  master's  report  was  not  as  strong  as 
that  made  by  the  bill,  ffeld,  that  the  rule  that  the  court  will  not  reverse  its 
decision  in  the  same  cause  applies.  The  bill  alleged,  that  the  materials  used  in 
the  erection  of  the  wife's  house  were  procured  by  the  husband  at  the  request  of 
the  wife,  that  the  orator  supposed  the  house  was  owned  by  the  husband,  and 
that,  through  this  misunderstanding  as  to  the  title,  the  charges  were  made  to 
the  husband.  HM,  on  demurrer,  that  a  bill,  brought  to  compel  payment  of  the 
wife,  should  be  dismissed.     GaritVY.  Wilder,  Vt.,  378. 

/Sed  Deed,  467. 

MASTER  AND  SERVANT. 

1.  Ooone  of  employment — license  to  use  horse.]    The  defendants  were  father  and 

son.  The  son  was  twenty-eight  years  old,  and,  while  living  with  his  father  as  a 
hired  man  on  his  farm,  took  his  father's  horse  and  drove  three  miles  to  the  rail- 
road depot  to  get  one  of  his  own  friends.  The  father  did  not  know  that  the  son 
took  the  horse  until  after  he  was  gone;  but  expected  and  was  willing  that  he 
should  do  so.  The  son  had  driven  the  team  before  without  permission.  The 
horse,  tied  to  a  post  in  the  rear  of  the  depot,  where  the  defendants  were  accus- 
tomed to  hitch,  broke  away,  ran  into  the  plaintiff's  team,  and  injured  him.  The 
referee  found  that  the  son  in  tying  the  horse  "  did  not  exercise  the  prudence  of 
an  average  prudent  man."  Held,  that  the  father  was  not  liable,  but  that  the  son 
was;  that  license  to  use  the  horse  could  not  be  inferred  from  the  fact  of  former 
use  without  leave.     Way  v.  Potoers,  Vt.,  260. 

2.  Negligence  'of  fellow  servants.]     While  it  is  the  duty  of  the  master  to  furnish 

suitable  machinery  and  keep  it  in  proper  repair,  the  making  of  such  ordinary 
repairs  as  the  use  of  the  machinery  required  from  day  to  day  may  be  intrusted 
to  servants  ;  and  if  the  master  employs  competent  servants  for  that  purpose  and 
supplies  them  with  suitable  means,  the  master  performs  his  duty,  and  such  ser- 
yants  are  fellow  servants  with  those  employed  to  use  the  machine.  Magee  v. 
Boston  Cordage  Company,  Mass.,  126. 

3.  Negligence  of  independent  contractor  —  error  in  charge  to  Jtury.  ]    The  plain  tiflfs 

horse  was  frightened  at  a  steam  shovel,  and  ran,  throwing  theplaintiff  out  of 
his  carriage,  who  thereby  received  the  injury  complained  of.  Tne  shovel  was 
located  on  the  defendants  land,  used  to  obtain  gravel  to  ballast  its  road-bed,  near 
the  highway  in  which  plaintiff  was  traveling.  The  defendant's  evidence 
tended  to  show  that  the  shovel  was  operated  and  wholly  controlled  by  one  M., 
an  independent  contractor,  and  his  servants,  although  its  use  was  contemplated 
when  the  contract  was  made;  and  the  question  being  whether  defendant  or  M. 
was  liable,  the  court  charged  in  effect,  that  the  defendant's  liability  was  co-ex- 
tensive with  that  of  M.,  if  it  was  part  of  the  agreement  that  the  shovel  should 
be  used  in  doing  the  work.  Held  error;  that  the  work  being  lawful,  and  the 
shovel  not  a  nuisance,  until  it  became  such  by  negligent  use,  the  defendant  was 
not  liable,  unless  the  relation  of  master  and  servant  existed  between  it  and  those 
operating  the  shovel;  unless  it  not  only  prescribed  the  end,  but  directed  the 
means  and  methods;  and  that  the  inquiiy  was,  whether  the  defendant  or  M.  was 
the  principal  or  master  in  operating  the  shovel;  if  M.,  and  it  became  a  nuisance 
Vol.  1  —  102 
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MASTER  AND  SERVANT  —  ConHnued. 
throagh  his  negligence,  he  alone  was  liable,  althongli  it  was  understood  l^  the 
defendant,  in  making  the  contract,  that  the  shovel  was  to  be  need.  BcMey  v. 
Troy  and  Boston  BaUroad  Co.,  Vt.,  628. 
4.  Precautions  by  master — notice  of  danger.]  The  rule  that  a  servant  assumes 
the  risks  of  service  presupposes  that  the  master  has  performed  the  duties  of 
caution,  care  and  vigilance;  and  it  is  tliose  risks  alone  which  cannot  be  obviated 
by  the  adoption  of  a  reasonable  measure  of  precaution  by  the  master  that  the 
servant  assumes.  Defendant  was  the  owner  of  a  coal  mine  cond acted  under  the 
management  of  a  superintendent.  The  plaintiff,  at  the  time  of  the  accident, 
was  upon  a  wall  in  the  course  of  construction,  for  the  purpose  of  furnishing  a 

Slace  behind  which  to  deposit  the  refuse  material  of  the  mine,  and,  as  claimed 
y  defendant,  also  with  a  view  of  supporting  the  overhanging  cliff  from  which 
the  rock  injuring  plaintiff  fell.  The  evidence  as  to  the  condition  of  the  rock  at 
the  time  of  the  accident  was  conflicting;  the  plaintiff's  evidence  showed  that  a 
large  crack,  parallel  with  and  about  ten  feet  back  from  the  upper  angle  of  the 
face  of  the  cliff,  had  long  existed  and  was  plainly  visible  ;  that  the  attention  of 
the  superintendent  and  foreman  had  been  called  to  it,  and  thej  were  warned  of 
its  dangerous  character;  that  they  had  instituted  an  experiment  to  determine 
whether  it  was  growing  or  not,  and  that  such  experiment  did  show  that  it  was 
increasing  in  width,  and  still  took  no  precaution  to  support  the  rock  while  the 
workmen  were  engaged  under  it.  The  plaintiff's  evidence  also  tended  to  show 
that  the  rock  broke  off  at  the  place  where  the  crack  had  been  observed,  and  that 
with  the  fall  the  crack  disappeared.  Held,  that  a  verdict  in  favor  of  plain- 
tiff  would  not  be  disturbed ;  it  must  be  assumed  therefrom  that  it  was  determined 
that  the  rock  fell  from  a  cause  of  which  the  defendant  had  notice,  and  that  pre- 
cautions  which  would  have  prevented  the  injury  were  not  adopted,  although 
thev  were  practicable  and  of  easy  and  safe  application.  Fantzar  v.  TiQy  Foster 
Mining  Co.,  N.  Y.,  193. 

6.  Risks  incident  to  employment.]  Where  an  employer  knows  of  the  danger  to 
which  his  servant  will  be  exposed  in  the  performance  of  any  labor  to  which  he 
assigns  him,  and  does  not  give  him  sufficient  and  reasonable  notice  thereof,  its 
dangers  not  being  obvious,  and  the  servant,  without  negligence  on  his  own  part, 
through  inexperience  or  reliance  on  the  directions  given,  fails  to  perceive  or 
understand  the  risk  and  is  injured,  the  employer  is  responsible.  But  the  servant 
assumes  the  dangers  of  the  employment  to  which  he  voluntarily  and  intelligently 
consents,  and  while  ordinarily  he  is  to  be  subjected  only  to  the  hazards  neces- 
sarily incident  to  his  employment,  if  he  knows  that  proper  precautions  have 
been  neglected,  and  still  knowingly  consents  to  incur  the  risk  to  which  he  will 
be  exposed  thereby,  his  assent  dispenses  with  the  duty  of  the  master  to  take 
them.  When  one  assumes  an  employment,  if  an  additional  and  more  dangerous 
duty  is  added  to  his  original  labor,  and  he  knowingly,  although  unwillinglv,  ac- 
cepts it,  he  accepts  its  incidental  risks,  cannot  recover  for  an  injury  which  oc- 
curs only  from  his  own  inexperience.  Xjtoflry  v.  Boston  and  Albany  BaUroad 
Co.,  Mass.,  438. 

6,  **  Usual  risks."]  When  a  servant  of  mature  age  and  common  intelligence  engages 
io  serve  a  master,  he  undertakes,  as  between  himself  and  master,  to  run  all  tne 
ordinary  and  apparent  risks  of  the  service.  Coolbrath  v.  Maine  Central  BMroad 
Co,,  Me..  140. 

See  Nbgligencb,  810. 

MECHANICS'  LIEN. 
Variance  between  notice  and  proof.]    In  the  notice  of  lien  it  was  alleged  that  the 
stone  were  delivered  on  and  between  the  11th  day  of  June  and  the  6th  day  of 
November,  1879,  and  so  also  it  is  alleged  in  the  complaint,  and  the  claim  of  the 
appellants  is  that  the  stone  were  actually  furnished  after  November,  1879,  and 
in  the  year  1880.    HM  not  a  fatal  variance.     WiUiams  v.  Freel,  N.  Y.,  d7a 
See  INTBRPLBADER,  766. 
MERGER. 
Oorenant  to  assume.]    A  covenant  in  a  deed  "  to  assume  and  pay  a  mortgage  on  the 
granted  premises  "  is  merged  in  a  judgment  of  foreclosure  of  the  mortgage  and 
for  deficiency  in  another  State  against  the  party  covenanting.     Knower  v.  Bey- 
nolds,  N.  Y.,  8. 
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MESNE  PROFira 
See  Ejbctmbnt,  468. 

MISTAKE. 
See  Payment,  271. 

MONET  HAD  AND  RECEIVED. 

1.  Oity  physiolan  —  evidenco.]    A  city  ordinance  of  Belfast  provides  that  the  dtr 

phjsician  in  addition  to  a  stipulated  salary  shonld  "  receive,  when  collected,  all 
sums  for  medical  services  rendered  by  him  for  paupers  of  other  cities  and  towns." 
Held,  (1)  that  an  action  for  money  had  and  received  would  lie  by  such  physidan 
against  the  city  for  money  thus  collected;  (2)  that  the  want  of  plenary  proof  of 
the  qualification  of  the  phvsician,  under  Kev.  Stat.,  chap.  13,  §  9,  could  not  be 
invoked  as  a  defense  to  such  an  action.     Fletcher  v.  Belfast,  Me.,  667. 

2.  County  commissioner  —  employinent  o^  by  master  of  house  of  correction  — 

traveling  expenses.]  The  employment  of  a  county  commissioner  bv  the  master 
of  a  house  of  correction  to  make  sales  of  goods  manufactured'  by  tne  prisoners 
is  not  forbidden  by  any  statute.  Such  employment  is  not  within  the  scope  of  his 
duties  as  county  commissioner,  and  he  is  entitled  to  receive  his  actual  traveling 
expenses.     County  of  Bristol  v.  Oray,  Mass. ,  563. 

MORTGAGE. 

1.  Apportionment  —  marshaling    securities  —  subrogation  —  payinent    of  note.l 

When  one  purchases  a  part  of  a  farm  with  a  mortgage  on  the  whole  farm,  and 
assumes  the  entire  mortgage  by  being  secured  to  pay  the  excess  above  the  con- 
sideration paid  for  his  parcel,  and  he  pays  such  excess,  the  notes  so  paid  are 
extinguished;  and  on  a  foreclosure  of  the  mortgage  he  cannot  share  in  the 
security  afforded  by  it.  And  the  mortgagee  is  not  affected  by  anv  equities  aris- 
ing between  the  separate  owners,  whereby  such  excess  could  be  apportioned. 
Rugg  V.  Brainerd,  Vt.,  668. 

2.  Assignment — agent — parol  authority.]    Authority  to  deliver  a  deed  or  other 

specialty  may  be  bv  parol.  Where  tne  name  of  a  grantee  is  filled  in  by  an 
agent  acting  under  the  parol  authority  of  his  principal,  and  there  is  nothing  in 
the  papers  to  disclose  that  fact,  and  the  party  taking  an  assignment  of  the 
instrument  does  not  know  that  the  party  from  whom  he  received  it  acted  as 
agent,  except  for  the  purpose  of  delivering  the  assignment,  the  transaction  is 
not  invalid  because  the  agent*s  authority  was  not  under  seal.  Phelps  v.  Sullivan, 
'  Mass.,  440. 

3.  **  Assumes"  imposes  personal  liability.]    A  covenant  by  the  grantee  in  a  deed 

to  *'  assume  "  a  mortgage,  for  the  payment  of  which  the  grantor  is  personally 
liable,  binds  the  grantee  to  pay  the  mortgage  debt.     Schley  v.  Fryer ^  N.  Y.,  715. 

4.  Bail  forfeited — chancer.]    The  mortgage  was  executed  to  secure  the  petitioner, 

for  becoming  bail  by  way  of  recognizance  for  the  mortgagor's  son,  who  had  been 
indicted.  On  failure  of  the  son  to  appear  at  court,  the  bond  was  forfeited,  judg- 
ment rendered  thereon  without  «a>0/atfia«  proceedings,  an  execution  issued,  and 
the  amount  was  paid  by  the  petitioner,  tieldy  on  proceedings  to  foreclose  the 
mortgage,  that  it  is  immaterial  whether  the  judgment  for  the  penalty  and  the 
execution  were  void,  as  that  objection  is  merely  technical,  and  the  petitioner's 
liability  would  continue ;  nor  was  the  petitioner  bound  to  delay  payment  that  a 
motion  to  chancer  might  be  interposed.  .  Chriswold  v.  Barker,  Vt.,  238. 
6.  Fictitious  amount -^  Ulegal  preference  —  right  of  creditors  to  redeem  —  note 
under  seal — notice  to  taker —  trustees  not  purchasers  for  value.]  Where  prop- 
erty  is  sold  for  a  fictitious  value,  and  a  mortgage  given  back  to  secure  the 
purchase-price,  in  order  to  cover  up  and  conceal  the  mortgagor's  property  by 
preferring  the  mortgagee  for  the  amount  expressed  in  the  mortgage,  the  mortgage 
itself  is  not  invalid  as  a  preference  of  a  pre-existing  debt  under  the  insolvent 
law,  the  mortgage  not  having  been  given  for  a  pre-existing  debt,  but  for  a  debt 
arising  contemporaneous  with  the  transaction.  Where  the  contract  price  of  land 
and  a  mortgage  given  to  secure  the  same  have  been  grossly  exaggerated  as  a  part 
of  a  fraudulent  scheme  in  which  all  the  parties  connected  therewith  participa. 
ted,  the  assignees  of  the  mortgagor,  acting  in  the  interest  of  all  his  creditors, 
may  redeem  the  property  by  paying  the  sum  found  to  be  justly  due  thereon.  A 
note  under  seal  purporting  to  be  secured  by  a  recorded  mortgage,  and  the  note 
and  mortgage  referring  respectively  to  each  other,  the  taker  of  either  must  take 
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aooording  to  the  title  of  him  who  transfero  it,  as  such  title  appears  upon  a  proper 
examination.  The  assignment  of  securities  to  trustees  for  the  purpose  of  paying 
the  assignor's  indebtedness  transfers  no  greater  rights  to  the  trustees  than  the 
assiguor  himself  possessed,  and  if  the  securities  were  assailable  in  the  hands  of 
the  assignor,  they  are  none  the  less  so  in  the  hands  of  one  to  whom  he  has  trans- 
ferred them  for  the  purpose  of  paying  his  debts.  The  acceptance  of  such  a  trust 
does  not  make  the  trustees  purchasers  for  value.     Jewett  y.  Tucker,  Mass.,  430. 

6.  Foreclosure  by  entry  — equity  of  redemption.]  An  entry  to  foreclose  under  the 

statute  is  valid,  although  the  mortgagee  is  the  owner  of  the  equity  of  redemp- 
tion, subject  to  a  second  mortgage  on  the  same  premises,  and  the  nolder  of  the 
second  mortgage  is  ignorant  of  the  entry  for  more  than  three  years  thereafter. 
The  fact  that  before  the  expiration  of  three  years  from  the  date  of  the  entry,  the 
mortgagee  receives  the  avails  of  other  security  held  by  him  for  the  same  debt, 
but  to  an  amount  less  than  the  mortgage  debt,  does  not  of  itself  prove  the  inten- 
tion OD  his  part  to  waive  the  foreclosure.    Tompeon  v.  Tappan  et  al,,  Mass.,  270. 

7.  Foreclosure  —  redemption.]    The  statute  of  Maine,  relating  to  the  foreclosure 

of  real  estate  mortgages  by  an  action  at  law,  applies  to  mortgages  in  existence 
at  the  time  of  its  enactment.  Under  it  a  foreclosure  is  ineffectual  if  there  is  a 
failure  to  record  the  abstract  of  the  writ  of  possession  with  the  time  of  obtaining 
possession.  When,  the  mortgagor  remains  in  the  possession  of  the  premises^ 
occupying  for  himself  and  not  for  the  mortgagee,  the  right  of  redemption  is  not 
barred  by  lapse  of  time.  The  interest  of  a  deceased  mortgagee  of  real  estate 
passes  to  the  administrator  as  assets,  and  the  widow  and  heirs  cannot  convey  a 
title  to  the  same.     Bird  v.  Kdlar,  Me.,  892. 

8.  Foreclosure — time  given  for  redemption.]    In  a  decree  from  the  plaintiff  on  a 

bill  for  the  redemption  of  land  from  a  mortgage  a  year  from  the  date  of  the 
decree  is  the  time  ordinarily  given  for  redemption.     Murphy  v.  JSanek,  N.  H.,  710. 

9.  Foreclosure — Judgment  lien — equity  of  redemption  —  assignment.]    A  con- 

veyance under  the  foreclosure  of  a  mortgage  is  a  complete  bar  to  the  lien  of  a 
judgment  creditor  acquired  subsequent  to  the  mortgage;  and  such  judgment 
creditor  who  is  made  a  party  to  the  foreclosure  proceedings  afterward  hjui  no 
right  in  the  equity  of  redemption.  A  general  assignment  vests  the  whole  of  the 
assignor's  estate  in  the  assignee,  subject  only  to  the  execution  of  the  trust;  and 
no  title  or  interest  remains  in  the  assignor  to  which  the  lien  of  a  subsequent 
judgment  can  attach.    People,  ex  rel.  Short,  v.  Bacon^  Sheriff,  N.  Y.,  158. 

10.  Mortgagee  in  possession  —  tender;  interest  after — redemption  —  items 
chargeable  on  settlement  of  aqcount.]  The  word  *'  tender  "  as  uued  in  Public 
Statutes,  chapter  181,  section  22,  in  relation  to  the  redemption  of  mortgaged 
premises,  does  not  mean  the  same  kind  of  offer  as  when  used  in  reference  to  the 
payment  of  a  mere  moneyed  debt,  the  amount  of  which  both  parties  are  pre- 
sumed to  know ;  and  if  the  mortgagee  refuses  to  accept  the  money  except  upon 
compliance  with  an  illegal  demand,  interest  should  be  continued,  reduced,  how- 
ever, to  the  legal  rate,  in  case  the  mortgage  calls  for  more.  Payments  made  by 
the  mortgagee  in  possession  for  unpaid  water  rents  due  from  the  mortgagor  at 
the  time  he  took  possession,  in  order  to  prevent  the  supply  of  water  from  being 
cut  off,  are  properly  chargeable  to  the  mortgagor  on  the  settlement  of  the  ac- 
count. In  the  absence  of  proof  of  negligence  or  want  of  due  diligence  on  the  part 
of  the  mortgagee  to  procure  rent  for  a  tenement  he  is  not  chargeable  with  the 
same.     Donahue \.  uhase,  Mass.,  210. 

11.  Mortgagee's  rights  after  condition  broken.]  In  reference  to  mortgaged  prem- 
ises, after  condition  broken  the  interest  of  the  mortgagor  becomes  at  law  abso- 
lutely vested  in  the  mortgagee.  A  mortgagee  who  has  come  into  possession  by 
foreclosure  and  who  is  entitled  to  damages  from  a  railroad  company  for  having^ 
taken  a  part  of  the  mortgage  premises  Is  not  bound  by  an  agreement  made  be- 
tween the  mortgagor  and  the  company  as  to  the  amount  oi  the  damages;  and, 
not  being  bound  by  such  an  agreement,  he  cannot  take  advantage  of  it.  The 
damages  which  he  is  entitled  to  receive  are  the  actual  damages  to  the  land. 
Adams  v.  Railroad  Co.,  Vt.,  625. 

12.  Presumption  of  payment.  ]  The  holder  of  a  mortgage  permitted  a  mortgagee,  his 
mother,  and  the  assignee  of  the  equity,  his  sister,  to  occupy  the  mortgaged  prem- 
ises for  more  than  twenty  years,  because  of  the  relationship,  and  he  testified,  with- 
out contradiction,  that  the  mortgage  debt  had  not  been  paid.  Held,  that  the  pre- 
sumption of  payment  was  overcome  by  these  facts.    Philbrooky.  Clark,  Me.,  141. 
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13.  Privity  of  contract  ^  subrogation.]  A.  sold  his  farm,  incambered  with  three 
mortgages,  to  B.,  and  B.  ignorant  of  the  first  two  assumed  the  third.  Then  C. . 
and  D.  virtaally  excbaDged  farms;  that  is,  under  an  agreement  with  the  three, 
B.  deeded  to  C.,and  G.  deeded  his  own  farm  to  D.,  and  D.  executed  a  mortgage 
back  to  secure  the  payment  of  said  third  mortgage.  The  orator  owning  fore- 
closed  the  first  two  mortgages;  and  while  the  foreclosure  proceedings  were  pend- 
ing, before  his  title  became  absolute,  purchased  said  third  mortgage.  A  bill 
having  been  brought  to  foreclose  against  D  . —  Held^  that  D.'s  promise,  though 
not  in  terms  to  any  one,  was,  in  legal  intendment,  to  the  orator,  inuring  to  his 
benefit ;  and  that  be  was  entitled  to  a  decree.     Whitcomb  v.  WTiUtemore,  Vt.,  612. 

14.  Real  estate,  what  is —  building  erected  by  tenant  on  lessor's  land  — assignee 
— ^foreclosure — ^party — ^insolvency.]    A  building,  erected  by  a  tenant  at  will,  on 

•  land  owned  by  a  railroad  company,  under  a  parol  arrangement  by  which  the 
tenant  could  remove  the  building  at  any  time  within  thirty  days  after  notice  of 
termination  of  the  lease  had  been  given  by  the  company,  ia  real  estate;  and  a 
mortgage,  executed  in  accordance  with  the  statute  regulating  the  mortgaging  of 
realty,  is  valid  ;  and  the  building  will  not  pass  to  the  mortgagor's  assignee  in 
insolvency  as  personalty.  But  personal  property,  as  a  horse,  wagon,  etc.,  also 
included  in  said  mortgage,  will  pass  to  such  assignee  ;  and  this,  on  the  ground 
that  the  instrument  was  a  mortgage  of  real,  but  not  personal,  estate.  In  a  pro- 
ceeding to  foreclose  such  mortgage,  the  assignee  is  a  necessary  party  defendant. 
Stafford  v.  Adair,  Vt.,243. 
16.  Surplus  moneys  — evidence — resgestas.J  The  court  will  not  destroy  a  mort- 
gage upon  the  foundation  of  a  guess  and  in  the  absence  of  satisfactory  evidence 
impeaching  it.  In  an  action  involving  the  validity  of  a  ihortgage  the  mort- 
gagor's declarations  at  the  time  of  the  delivery  of  the  mortgage  as  to  the  pur- 
pose of  such  delivery  are  elements  of  the  re$  gestcB.  The  death  of  the  mortgagor 
does  not  preclude  the  book-keeper  of  the  mortgagee  from  testifying  to  such 
declarations,  he  not  being  a  party  to  the  action,  or  interested  in  its  event.  Oer- 
mania  Life  Ins.  Co.v,  Rae,  N.  Y.,  414. 

16.  Two  on  same  land — redemption  —  payment — purchase  of  note — husband  — 
witness.]  When  one  purchases  land  Incumbered  with  two  mortgages,  each  on 
an  undivided  half,  and  assumes  and  agrees  to  pay  both  as  i^art  of  the  purchase- 
money,  he  cannot  redeem  the  one  without  redeeming  the  other.  By  force  of  the 
purchaser's  agreement,  as  to  him  and  all  under  him,  the  two  mortgages  are  con- 
solidated into  one,  the  burden  of  each  resting  on  the  whole;  and  both  must  be 
redeemed.  When  a  husband  is  made  a  party  defendant  with  others  in  a  bill 
brought  by  his  wife  to  redeem,  on  the  ground  that  she  has  a  homestead  right  in 
the  premises,  he  is  not  a  competent  witness  for  her.     WeUs  v.  Thicker,  Vt.,  868. 

17.  Of  vessel]  A  bill  of  sale  of  a  vessel,  absolute  in  form,  given  as  security  for 
the  payment  of  a  debt  with  a  written  agreement  to  reconvey  upon  payment  of 
the  debt,  constitute  a  mortgage  which  should  be  foreclosed  by  the  statute  mode 
and  not  by  proceedings  in  equity.     Titcomh  y.  McAllister,  Me.,  609. 

See  Dbbd,  570;  Duress,  ,40;  Forcible  Entry  and  Detainer,  605;  Fraud,  828; 
Merger,  3 ;  Recording  Act,  647, 728 ;  Statute  of  Frauds,  64 ;  Usury,  752 ; 
Vendor  and  Purchaser,  528 ;  Will,  44. 

MUNICIPAL  CORPORATION. 

1.  Defective  highway — railroad tarossing — duty  of  company.]  A  dty  is  not  liable  for 

damages  occurring  by  reason  of  a  defect  in  a  highway  at  the  crossing  of  a  rail- 
road at  grade,  it  being  the  duty  of  a  railroad  company  to  maintain  a  safe  passage- 
way across  its  road.  This  is  so  whether  the  highway  was  located  before  or  after 
the  construction  of  the  railroad.     Scanlan  v.  (My  of  Boston,  Mass.,  562. 

2.  I>efeotive  sidewalk — contributory  negligence.]    It  is  the  duty  of  a  city  to  main- 

tain its  sidewalks  in  a  reasonably  safe  condition  for  public  use.  Persons  have 
a  right  to  use  the  sidewalks,  although  acquainted  with  their  defective  condition, 
and  whether  guilty  of  contributory  negligence  is  a  question  for  the  jury.  Bul- 
lock V.  Mayor,  ete„  of  New  York,  N.  Y.,  170. 

3.  Streets  —  notice  of  defect.]    When  it  appears  that  the  street  commissioner  had 

been  informed  of  a  defect  m  a  way,  the  jury  are  authorized  to  find,  from  this  in- 
formation and  the  presumption  that  the  commissioner  did  his  duty  by  going  to 
look  up  and  remedy  the  defect,  that  the  commissioner  had  actual  notice  of  the 
particular  defect.     Welch  v.  Portland,  Me.,  586. 
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MUNICIPAL  CORPORATION  — C7an«nt^. 
4.  Title  by  advene  possession— interruption.]  In  ejectment  wherein  the  plaintifTs 
title  rested  on  possesHion  for  more  than  twenty  years,  the  loeus  was  a  long,  sandy 
waste  along  the  seashore,  and  the  defendants  were  mere  intruders.  The  plain- 
tiff, a  muDicipal  corporation,  had  by  vote  let  the  locus  year  by  year  from  1§^  to 
1875.  The  court  instructed  the  jury  that  to  show  title  the  town  must  prove  open, 
adverse  actual  and  exclusive  possession  for  twenty  continuous  years,  and  "  that 
the  votes,  though  they  were  evidence  of  a  claim  of  right  on  the  part  of  the  town, 
were  not  sufficient  to  prove  title  by  possession  unless  the  lessees  took  actual  pos- 
session under  them,  that  it  was  not  necessary  for  the  plaintiff  town  to  show  tliat 
the  possession  of  its  lessees  was  continuous  in  the  sense  of  their  being  on  the 
premiseH  all  the  time,  and  that  if  the  lessees  were  in  possession  of  any  part  of 
said  East  Beach  (the  locus)  under  the  votes  it  might  be  considered  that  they  were 
in  possession  of  the  whole  for  the  purpose  of  acquiring  title  by  possession  by  t^e 
town.*'  HM,  that  the  instruction  in  the  circumptances  contained  no  error  entit- 
ling the  defendants  to  a  new  trial.  Passage  over  the  locus  by  the  inhabitants  of 
the  town  to  get  sea  weed  or  sand,  or  use  thereof  for  temporair  deposit  of  sea 
weed,  would  not  amount  to  an  interruption  of  the  possession.  There  being  evi- 
dence  to  show  that  the  locus  was  known  as  the  East  Beach,  held,  that  it  was 
for  the  jury  to  determine  whether  or  not  the  town  let  the  locus  by  that  name. 
Nswshorcham  v.  BaU,  R.  I.,  14. 

See  A88B88MBMT,  417  ;  NUISANCB,  488. 

MURDER. 
Sec  Criminal  Law,  274. 
NAME. 
Unauthorized  use   of  another's   name  —  parties  —  <<  legal  representatives."]    An 
action  to  restrain  the  unauthorized  use  of  another's  name  in  business,  under 
Pub.  Stats.,  chap.  76,  ^  6,  must  be  brought  in  the  name  of  the  party  whose 
name  is  used  or  his  legal  representatives  —  his  executors  or  administrators. 
Buch  an  action  cannot  be  maintained  in  the  name  of  a  daughter  to  restrain  the 
use  of  her  deceased  father's  name.    Lodge  v.   Weld,  Mass.,  280. 

NEGLIGENCE. 

1.  Caterer — furnishing  unwholesome  food  —  pleading.]    One  who  holds  himself 

out  to  the  public  as  a  caterer  is  liable  to  one  who  is  injured  by  partaking  of 
unwholesome  and  poisonous  food  and  drink  prepared  and  furnished  by  him,  irre- 
spective of  any  question  of  privity  of  contract,  and  it*  is  unnecessary  to  aver  that 
defendant  knew  of  its  injurious  quality.     Bishop  v.   Wdber^  Mass.,  71. 

2.  Child  under  sixteen — aot  of  1876,  chap.  122  —  error  in  submitting  question  to 

Jury.]  The  *'  business  or  vocation  "  within  the  meaning  of  the  act  "  to  prevent 
and  punish  wrongs  to  children,"  must  be  an  employment  either  vicious  in  itself 
or  in  the  nature  of  an  amusement,  and  has  no  application  to  productive  indus- 
tries, etc.  Plaintiff  who  was  under  sixteen  years  of  age,  and  employed  in 
defendant's  laundry,  while  at  her  work,  and  without  negligence  on  her  part,  her 
hand  was  injured.  The  trial  court  submitted  the  question  to  the  iury,  whether 
the  employment  was  within  the  term  '*  dangerous  to  life  or  limb,*'  and  chargcNi 
that  if  so,  plaintiff  was  entitled  to  recover.  Held  error.  Hickey  v.  Taaffe,  N. 
Y.,  7. 

3.  Claim  against  State  —  board  of  claims  —  evidence.]    By  the  act,  chapter  831, 

Laws  of  1888,  giving  authority  to  the  board  of  claims  to  hear  and  determine  all 
claims  against  the  State  for  damages  sustained  from  the  canals  or  their  use  and 
management,  the  State  assumed  the  same  measure  of  liiibility  incurred  by  indi- 
viduals engaged  in  similar  enterprises,  and  is  liable  for  damages  resulting  from 
the  negligence  of  a  lock- tender  in  the  management  of  a  lock.  The  court  is  not 
bound  to  give  implicit  credit  to  the  testimony  of  a  witness,  even  in  the  absence 
of  affirmative  evidence  contradicting  him,  when  it  appears  that  he  has  a  personal 
motive  to  misstate  the  facts.    SippU  v.  State  of  New  York,  N.  Y. ,  155. 

4.  Causing  death  —  measure  of  damages.]    The  damages  that  an  administrator  can 

recover  under  chapter  85,  section  1,  Laws  of  1879,  are  not  necessarily  nominal, 
and  may  be  assessed  by  the  jury.  The  ordinary  grounds  of  damage  in  such  a 
case  are  the  expense  of  board,  nursing,  medical  aid,  compensation  for  loss  of 
time,  physical  and  mental  pain,  including  such  sum  as  the  jury  think  ought 
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to  be  giyen  for  distreits  and  anxiety  of  mind,  in  view  of  approaching  death, 
while  in  imminent  danger  of  the  injury  received,  and  to  the  close  of  life.  Cor- 
lisM  V.  Worc^t&r^  Ncukua  and  Rochent&r  Railroad,  N.  H.,  705. 
b.  Fire-escapes  —  neglecting  to  provide  —  no  criminal  liability.]  The  provisions 
relating  to  fire-escapeB  and  stairways  in  the  *'  building  act  for  the  city  of  Provi- 
dence"—Pub.  I^ws  R.  I.,  chap.  688,  of  April  12, 1878  — are  too  indetinite  and 
uncertain  to  impose  a  criminal  liability  upon  the  owner  of  a  building  for  not 
furnishing  either  fire-escapes  or  stairways,  as  provided  in  the  act,  before  the 
inspector  of  buildings  has  required  them,  hence  an  action  cannot  be  main- 
tained under  Pub.  Sut.  R.  I.,  chap.  204,  ^  21,  arising  from  the  crime  or  offense 
of  not  furnishing  such  fire-escapes  or  stairways.  Maker  v.  SUUer  Kill  and 
P(nD^  Co.,  R.  I.,  478. 

6.  Defect  in  highway.]    On  the  concave  side  of  a  slight  curve  in  a  highway  were 

three  posts,  the  curve  making  the  middle  post  stand  out  somewhat  beyond  the 
line  of  the  other  two  posts.  The  horse  of  a  traveler  driving  along  the  highwav 
was  frightened  by  a  team  behind,  the  traveler  was  injured  by  a  collision  with 
the  middle  post,  and  sued  the  town  for  damages,  charging  that  the  highway  was 
left  in  a  dangerous  state  by  the  town  authorities.  Held,  that  whether  the  town 
was  negligent  in  allowing  the  post  to  stand  was  a  question  for  the  jury.  Held, 
further,  that  though  there  might  have  been  ample  room  in  the  roadway,  yet  if 
the  post  was  so  placed  witli  reference  to  the  general  course  of  travel  as  to  be 
dangerous,  the  town  was  liable.  Held,  further,  that  the  jury  should  decide  as 
to  concurring  causes  of  accident  under  proper  instructions  from  the  court,  which 
were  presumably  given.     Yeaw  y.  Williams,  Treasurer,  R.  I.,  450. 

7.  Defects    in    highway  —  want   of  railing — setting    aside    verdict.]      Neither 

ditches  properly  constructed  for  the  drainage  of  the  highway,  nor  the  want  of  a 
railing  between  them  and  the  highway,  can  be  declared  '* defects"  by  the  court 
as  matter  of  law.  In  an  action  to  recover  for  injuries  received  from  being 
thrown  from  a  carriage,  the  evidence  showed  that  one  of  the  occupants  of  the 
carriage,  who  was  driving  the  plaintiff's  horse  at  the  time,  had  frequently  passed 
over  tliis  road,  and  was  well  acquainted  with  its  location  and  condition.  He 
saw  the  lights  from  a  carriage,  which  was  coming  from  the  opposite  direction, 
some  time  before  the  carriage  passed,  but  "  supposed  it  was  a  light  in  a  house  " 
till  the  carriages  were  very  near  each  other.  The  night  was  so  dark  that  one 
witness  testified  he  could  not  see  his  horse's  head,  and  it  appeared  that  the 
plaintiff's  horse  was  driven  at  a  trot  from  the  time  the  light  was  first  seen  till 
the  carriage  was  overturned.  Held,  that  whether  the  party  driving  the  plain- 
tiff^s  horse  was  at  the  time  in  the  exercise  of  due  care  .owing  to  the  darkness  of 
t*he  night,  the  liability  of  meeting  other  teams,  the  degree  of  speed,  the  nature 
of  the  vehicle,  and  the  number  of  persons  it  contained,  was  a  question  for  the 

i'ury,  and  their  verdict  would  not  be  set  aside.    Morse  v.  Inhabitants  of  Belfast, 
le..  67. 

8.  Iivlnries  on  highways  —  evidence  —  horse  in  habit  of  atumbling.]    In  an  action 

for  injuries  to  a  traveler  on  the  highway,  evidence  that  the  plaintiff's  agent  had 
directed  her  horse,  which  she  was  driving  at  the  time  of  the  accident,  to  be  shod 
in  a  way  to  remedy  the  fault  of  stumbling,  is  admissible.  Sprague  v.  Bristol, 
N.  H.,  552. 

9.  Pleading  —  declaration.]    In  an  action  to  recover  for  injuries  received  by  the 

plaintiff's  son,  claimed  to  have  been  caused  by  the  defendant's  negligence,  while 
lawfully  engaged  in  tearing  down  and  removing  the  brick  walls  of  a  school- 
house,  in  that  the  walls  fell  through  a  want  of  sufficient  bracing,  the  declaration 
is  bad  on  demurrer,  unless  Bnch  facts  are  alleged,  that  the  court  can  see  the  re- 
lation of  the  parties  and  the  duty  which  the  defendant  owed  to  the  boy.  A  mere 
allegation  of  duty  is  insufficient,  but  the  facts  from  which  the  duty  springs  must 
be  alleged.    Kennedy  v.  Morgan,  Vt.,  236. 

10.  Proximate  cause — combination  of  causes — defective  highway  and  accident] 
When  a  traveler  on  a  highway  is  injured  and  the  injury  results  from  a  combina- 
tion of  two  causes,  both  proximate,  one  a  defect  in  the  highway  and  the  other  a 
natural  cause  or  a  pure  accident,  the  town  is  liable  in  damages  to  the  injured 
traveler,  provided  uis  injury  would  not  have  been  sustained  but  for  the  defect 
in  the  highway.  A.,  injured  by  falling  on  a  highway  which  had  been  washed 
away  in  gullies  and  was  slippery  with  frozen  sleet,  brought  an  action  for  dam- 
ages agamst  the  town.    At  the  trial  the  presiding  jadge  charged  the  jury:  **  If 
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the  sidewalk  where  the  accident  happened  was  so  defective  as  to  render  the 
town  liable  in  case  an  accident  had  happened  by  reason  of  the  defect  in  the  ab- 
sence of  the  obstraction  caused  by  the  ice,  and  this  accident  happened  by  reason 
of  such  defect  and  would  not  have  happened  but  for  it,  then  the  town  is  liable 
even  though  the  ice  was  one  of  the  proximate  causes  of  the  accident."  Held  no 
error.     Hampean  v.  Taylor,  Treasurer  of  Town  of  Bristol,  R.  I.,  623. 

11.  horse  momentarily  uncontrolled  —  defective  bridge.]     If  a  well-broken 

horse,  while  being  carefully  driven,  suddenly  swerves  or  shies  from  a  direct 
course,  passing  momentarily  out  of  the  control  of  the  driver,  and  at  that  instant 
comes  in  contact  with  a  defect  in  the  road,  such  conduct  of  the  horse  will  not 
be  considered  as  the  proximate  cause  of  the  accident.  Aldrieh  v.  InhabitanU  of 
Oorham,  Me.,  898. 

12.  Passenger  —  evidence  —  duty  to  passenger  leaving  train.]  In  an  action  against 
a  railroad  company  for  the  negligent  killing  of  plaintiff's  intestate,  it  is  not  nec- 
essary, in  order  to  maintain  the  action,  for  the  plaintiff  to  show  exercise  of  or- 
dinary  care  on  the  part  of  the  deceased,  if  at  the  time  of  the  killing  he  was  a 
passenger  on  defendant's  road.  A  passenger  who  has  bought  a  ticket  or  paid 
his  fare  continues  to  be  such  while  lawfully  leaving  the  train  or  station.  Where 
a  railroad  company  has  made  provisions  for  passengers  to  leave  th^  cars  only 
upon  one  side  of  the  track,  and  it  is  dangerous  to  leave  upon  the  other,  it  is  a 
question  for  the  jury  whether  it  is  negligence  on  the  part  of  the  company  not  to 
provide  some  moans  to  prevent  passengers  from  leaving  on  the  wrong  side,  or 
to  notify  them  not  to  do  so.  McKimJble,  Administratrix,  v.  Boston  and  Maine 
Railroad  Co.,  Mass.,  808. 

13.  Duty  of  railroad  company  to  travelers  on  highway  adjoining  railroad.]  A 
railroad  company  has  the  right  to  run  trains  on  its  road  adjoining  a  highway, 
and  is  not  responsible  to  travelers  on  the  highway  for  the  consequences  of  noise 
or  smoke  caused  by  the  prudent  running  of  its  trains.  The  right  to  fire  up  a 
locomotive,  the  natural  consequence  of  which  is  to  cause  it  to  emit  a  dense  vol- 
ume of  smoke  and  coal  dust,  at  any  place  along  the  road,  depends  upon  the 
character  of  the  place  and  not  whether  there  happens  to  be  a  person  near  at  the 
time.  An  engineer  is  under  no  obligations  to  watch  for  travelers  on  a  highway 
running  for  a  considerable  distance  parallel  with  and  adjoining  the  railroad. 
Lamb  v.  Cld  Coloriy  Railroad  Co.,  Mass.  728. 

14.  Getting  out  of  car  before  arriving  at  station — inference  either  way  — ques- 
tion for  Jury.]  The  verdict  of  a  jury  will  not  be  set  aside  when  the  question  of 
fact  is  not  free  from  doubt,  or  when  more  than  one  conclusion  can  be  drawn  from 
the  facts  by  reasonable  men  ;  and  it  is  quite  immaterial  that  the  court  might 
have  come  to  a  different  conclusion  from  that  drawn  by  the  jury,  or  that  another 
jury  might,  on  the  same  evidence,  find  a  different  verdict.  The  train  on  which. 
A.  was  approaching  his  home  stopped  before  arriving  at  the  station  to  allow  a 
freight  train  coming  in  the  opposite  direction  to  pass  the  station.  It  was  dark.  A.» 
thinking  that  the  station  was  reached,  got  out  and  was  injured  by  the  freight  train. 
The  conductor,  as  soon  as  he  learned  the  cause  of  the  stop,  moved  his  train  for- 
ward  to  the  station.  It  was  in  evidence  that  passengers  at  the  station  habitually 
left  the  train  on  both  sides.  A.  sued  the  railroad  company  for  his  damages  and 
recovered  a  verdict.  Held,  that  the  questions  of  the  defendant's  negligence  and 
of  the  plaintiff's  contributory  negligence  were  for  the  jury  to  decide,  under 
proper  instructions  from  the  court,  which  in  the  case  at  bar  were  presumably 
given.    Boss  v.  Providence  and  Worcester  R.  R,  Co,,  R.  I.,  490. 

16.  Railroad  crossing — evidence  —  character  for  carefulness  —  contributory  neg- 
ligence—  charge  of  court.]  Plaintiff's  intestate  was  killed  at  a  railroad  cross- 
ing, his  sleigh  colliding  with  a  train.  There  was  no  evidence  as  to  how  the  accident 
occurred,  no  one  being  with  him,  not  having  seen  him  when  the  collision  took 
place.  In  an  action  to  recover  damage,  Tield,  that  the  opinions  of  witnesses  as  to  his 
general  character  for  carefulness  were  inadmissible  as  evidence  that  he  was  not 
guilty  of  contributory  negligence.  The  court  charged  the  jury  to  take  into  consid- 
eration, upon  the  question  of  the  intestate's  care  upon  the  occasion  of  the  injury, 
the  knowledge  of  the  jury  "  of  the  habits  of  thought  and  mind,  and  the  natural 
instincts  of  men"  to  preserve  themselves  from  injury.  Held  error;  that  being  a 
mere  presumption,  it  could  not  take  the  place  of  proof,  and  in  the  absence  of 
any  proof  of  the  surrounding  circumstances,  was  insufficient  te  send  the  case  to  the 
jury.    C?iase  v.  Maine  Central  Railroad  Co,,  Me.,  96. 
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16.  Railroad  crossing  —  presumption — burden  of  proof — absence  of  flagman.] 
The  general  rale  is  that  where  the  injured  partj  remains  passive,  the  happening 
of  an  accident  affords  prima  facie  evidence  of  negligence.  But  in  an  action  to 
recover  for  injuries  received  bj  a  traveler  at  a  railroad  crossing,  the  traveler 
himself  plays  an  active  part,  and  the  burden  of  proof  is  on  him  to  show  that  he 
was  not  guilty  of  contributory  negligence.  It  is  negligence  per  se  to  attempt  to 
cross  a  railroad  track  without  first  looking  and  listening  for  a  coming  train  if 
there  is  a  chance  for  doin^  so.  As  between  a  railroad  and  a  traveler,  the  railroad 
has  the  right  of  way.  Wnere  not  required  by  law,  the  failure  to  station  a  flag- 
man at  a  crossing  is  not  negligence  per  se,  but  it  is  a  question  for  the  jury. 
Leasan  v.  Maine  ventral  Railroad  Co.^  Me.,  101. 

17.  Railroad  employee  —  acts  not  within  scope  of  employment]  A  railroad  com- 
pany  is  not  responsible  for  damages  caused  by  the  negligence  of  an  employee,  in 
the  performance  of  an  act  not  within  *the  scope  of  his  employment.  WaUon 
V.  JVew  York  Central  Sleeping-Gar  Co.,  Mass.,  310. 

18.  Trustees  of  public  charity.]  Tbe  trustees  of  the  City  Hospital  of  Boston,  as 
such,  possess  no  property.  They  are  only  managing  aq^ents  for  the  city  in  a  work 
from  which  no  profit  or  advantage  is  received.  No  negligence  being  shown  on 
the  part  of  the  trustees  in  the  appointment  of  a  superintendent,  they  are  not  lia- 
ble for  an  injury  caused  by  his  negligence.  Benton  v.  Trustees  of  the  City  Hospi- 
tal of  Boston,  Mass.,  125. 

See  Bailmbnt,  119;  Estoppel,  631;  Highway,  315;  Master  and  Servant,  126, 
628;  Municipal  Ck)RPORATioN,  170. 

NEGOTIABLE  INSTRUMENT. 

1.  Consideration — release  from  apprenticeship.]    A  note  given  by  a  father,  in  con. 

sideration  of  the  release  of  his  minor  son  from  an  apprenticeship  agreement,  to 
which  the  father  was  a  party,  is  founded  upon  a  sufficient  consideration.  Crom- 
hie  V.  McOrathy  Mass.,  309. 

2.  Draft  —  liability  of  party  agreeing  to  accept.]  A  bank  discounting  a  draft,  upon 

being  shown  the  authority  of  the  drawer  to  make  the  same,  acquires  no  greater 
rights  as  against  the  party  giving  such  authority  than  was  actually  intended  to 
be  conferred  upon  the  drawer.     Nevada  Bank  v.  Lace,  Mass.,  213. 
*  3.  Failure  to  return  bad  check  within  time  required  by  clearing-house  rules. 

4.  Ooardian  —  pleading  —  bona  fide  purchaser.  1  A  bank  took  from  a  fi'uardian,  as 
a  pledge  to  secure  his  own  note,  two  negotiable  bonds  owned  by  the  ward,  on 
which  was  an  indorsement,  seen  by  the  cashier  at  the  time  of  the  negotiation  and 
which  disclosed  the  fact  that  the  ownership  was  in  the  ward.  In  an  action  of 
replevin  to  recover  the  bonds, —  held,  that  defendant  was  not  entitled  to  the  pro- 
tection of  a  bona  fide  purchaser,  and  that  the  settlement  of  the  guardian's  ac- 
count did  not  affect  the  title  to  the  bonds.  Langdon  v.  Baxter  NaL  Bank,  Vt., 
223. 

6.  Indoner  taking  security  —  waiver  of  demand  and  notice.]  In  Rhode  Island 
the  indorser  of  a  promissory  note,  by  taking  security  from  tne  maker,  does  not 
waive  demand  upon  the  maker,  and  notice  of  non-payment.  If,  after  the  time 
for  demand  and  notice  has  passed,  the  indorser  of  a  promissory  note  merely  re- 
quests  the  holder  not  to  press  the  note  against  the  maker,  he  does  not  thereby 
waive  demand  and  notice.     Whittier  v.  Collins,  R.  I.,  527. 

6.  Indorsement  in  blank  —  liability  of  indorser  for  unauthorized  insertion  —  col- 
lection agency  —  liability  for  negligence  of  its  attorneys  —  question  of  fact  for 
Jury.]  One  who  signs  and  delivers  a  note  in  blank  will  be  deemed  to  have  au- 
thorized the  party  to  whom  it  Is  delivered  to  fill  in  the  blanks  in  respects  essen- 
tial to  the  completeness  of  the  note  as  a  note.  Thus  the  date,  the  amount,  the 
name  of  the  paper  and  the  place  of  payment  may  be  inserted  in  their  proper 
blanks.  But  this  does  not  authorize  the  holder  to  crowd  into  the  body  of  the 
note  a  stipulation  in  no  manner  essential  or  necessary  to  the  note  as  a  completed 
instrument,  as  that  from  and  after  its  maturity  it  shall  bear  a  greater  rate  of  in- 
terest than  the  normal  rate  allowed  by  law;  and  an  accommodation  indorser 
would  be  released  from  liability  on  a  note  by  such  an  unauthorized  insertion.  An 
agency  holding  itself  out  as  a  professional  expert  in  the  collection  of  claims,  and 
undertaking  to  make  collections  in  all  parts  of  the  country  through  local  agents 
and  attorneys,  is  responsible  for  the  negligence  of  its  attorneys  to  whom  it  in- 
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trusts  such  claims.  Where  there  is  evideoce  both  ways  as  to  the  negligence  or 
want  of  proper  skill  and  diligence  on  the  part  of  such  attorney  in  securing  a 
claim  intrusted  to  him  through  the  agency,  a  question  of  fact  is  raised  which  the 
defendant  is  entitled  to  have  submitted  to  the  jury.  Wyerhatuer  v.  Dun,  N.  Y., 
720. 

7.  Note  securad  by  mortgage — estoppel.]    The  holder  of  a  note,  secured  by  a  mort- 

gage upon  land  sold  by  the  maker  to  a  third  person,  is  not  estopped  from 
enforcing  the  mort^^e  because  he  had  previously  promised  the  maker,  without 
binding  consideration,  to  surrender  the  note,  though  such  third  person  had 
knowledge  of  and  placed  reliance  upon  such  promise  when  he  purchased  the 
land.    Richardson  v.  Noble,  Me.,  588. 

8.  Order — conditional  aoceptanoe  —  e^idenoe.]    In  an  action  upon  a  written  order 

drawn  upon  and  accepted  by  defendant,  "to  be  paid  out  of  the  last  payment," 
Tuld,  that  the  language  quoted  was  part  of  defendant's  contract  of  acceptance, 
and  that  evidence  of  a  building  contract  between  drawer  and  drawee,  in  refer- 
ence to  which  the  order  was  made  and  accepted,  and  of  conversation  l>etween  the 
parties  referring  to  it,  were  competent  to  aid  in  the  construction  of  the  writing. 
I^rocter  v.  Hartigan,  Mass.,  810. 

9.  Parol  evidence  —  maker  in  fact  aorety — benefit  of  oallaterals.]    When  one  of 

two  debtors  is  surety  for  the  other  and  the  common  creditor  has  taken  security 
from  the  principal  debtor,  he  must  give  the  surety  the  benefit  of  the  security 
either  py  way  of  payment  or  subrogation.  If  the  creditor  surrenders  the  secu- 
rity without  the  surety's  consent  the  surety  is  pro  tanto  discharged.  The  surety 
may  show  the  surrender  in  defense  either  at  law  or  in  equity.  If  this  relation 
of  principal  debtor  and  surety  does  not  appear  on  the  face  of  the  obligation  it 
may  be  shown  by  extrinsic  evidence,  as  may  also  notice  to  the  creditor  of  the 
relation.  But  the  surrender  of  the  security  to  discharge  the  surety  must  be  a 
surrender  of  property  actually  acquired  by  the  creditor  for  security.  Mere  non- 
action on  the  creditor's  part,  or  neglect  to  obtain  possession  of  property  for  secu- 
rity, which  with  more  effort  he  might  have  obtained,  does  not  discharge  the 
surety.     Otie  v.  Van  Storeh,  R.  I.,  461. 

10.  Past-due  note — sureties  —  agency  —  ratification.  1  The  owner  of  a  past-due 
note  payable  to  bearer  placed  it  in  a  bank  for  collection.  The  makers  of  the 
note  were  in  fact  sureties.  The  plaintiff,  at  the  request  of  the  principal  debtor, 
paid  the  note  to  the  bank,  and  the  bank  remitted  the  proceeds  thereof  to  the* 
owner  and  delivered  tlie  note  to  the  plaintiff.  Held,  that  the  plaintiff  obtained  a 
good  title  to  the  note  and  could  maintain  an  action  thereon  against  the  sureties; 
that  notwithstanding  the  bank  had  no  authority  to  sell  the  note,  yet  the  owner 
by  receiving  and  retaining  the  money  bad  ratified  the  act  of  his  agent  and  he  was 
bound  by  it.     OoykendaU  v.  Constable,  N.  Y.,  166. 

11.  Promissory  note  —  consideration  —  assignment.]  A  note  made  by  the  treasurer 
of  a  savings  bank  without  the  knowledge  of  the  trustees,  running  to  the  bank, 
for  the  purpose  of  making  up  to  the  bank  a  loss  on  loans  for  which  he  was  neither 
morally  nor  leg^ly  responsible,  is  void  for  want  of  a  consideration.  An  assign- 
ment of  a  life  insurance  policy  to  secure  such  a  note,  made  without  the  knowl- 
edge of  the  trustees,  is  void  for  want  of  a  delivery.  When  money  is  received  by 
the  trustees  of  a  savings  bank  upon  a  life  insurance  policy  upon  the  life  of  a 
deceased  treasurer  and  applied  by  them  to  pay  a  note  of  such  treasurer  ta  the 
bank,  which  was  void  for  want  of  consideration,  that  sum  should  be  allowed  as 
a  credit  in  an  action  upon  an  account  of  the  bank  against  such  deceased  treaa- 
nrer.    Dexter  Savings  Bank  v.  Copeland,  Me.,  890. 

12.  Promissory  note  —  illegal  consideration  —  evidence.]  The  makers  of  a  nego- 
tiable  note  are  competent  witnesses  in  an  action  by  an  indorsee  against  his  imme- 
diate indorsers  or  in  suits  between  their  personal  representatives,  to  show  that 
the  consideration  for  the  transfer  of  the  note  was  illegal.  Smith  v.  McOUnchy, 
Me.,  289. 

13.  Release  of  infiEmt  maker  —  other  signer  liable.]  A  release  to  an  infant  co-signer 
of  a  joint  note  after  he  has  repudiated  the  contract  and  reconveyed  bis  interest 
in  the  land  for  which  the  note  was  given  within  a  reasonable  time  after  reachinc^ 
majority  has  not  the  effect  to  discharge  the  other  signer.  Yourpg  v.  Currier,  N. 
H.,  566. 

14.  Sealed  note  given  by  corporation.]  A  promissory  note  in  the  ordinary  form 
given  by  a  corporation  had  on  it  when  produced  in  court  a  paper  seal.    No  vote 
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of  the  corporation  aathorized  the  seal  *  the  note  ^id  not  purport  to  be  under 
8eal ;  the  seal  was  not  the  corporate  seal ;  and  the  treasurer  of  the  corporation 
who  was  a  witness  in  the  case  did  not  admit  putting  it  on  the  note.    'EM,  that 
the  seal  must  be  disregarded  as  '*  mere  excess."    Maokay  v.  8t,  Mary's  Church, 
R.  I.,  476. 
16.  Seouritias.    The  payee  of  a  note  is  entitled  in  equity  to  the  securities  held  by  a 
Borety  on  the  note.    Barton  y,  Croydon^  N.  H.,  557. 
See  DuRBse,  40 ;  Mistake,  271 ;  Patmbnt,  271 ;  Trustee  Pbocesb,  614. 

NEW  TRUL. 
Where  a  motion  for  new  trial,  on  the  around  of  newly^isoovered  evidence,  doea 
not  aver,  and  the  evidence  does  not  show,  that  the  party  making  the  motion  used 
due  diligence  in  preparing  the  case  for  trial,  a  new  trial  will  not  be  granted. 
DmneU  v.  School  JHsiriet,  Me.,  292. 

See  Ejectment,  488 ;  Pleadino,  624 ;  Praotiob,  4. 

NOLLE  PROSEQUI. 
/SS^CRi]nvALLAW,537;  IimiOTMENT,  888. 

NOTICE. 

Mnowledge  of  attorney.  1  The  records  of  the  tovm  showing  that  the  title  to  the  realty 
was  in  the  oratrix  s  husband,  the  probate  records  sho^ng  that  the  estate  had  not 
been  distributed  by  decree  of  court,  and  that  the  oratrix  was  entitled  to  an 
annuity,  the  knowledge  of  the  mortgagee's  attorney,  who  took  the  mortgage,  of 
the  condition  of  the  property,  constitute  a  sufficient  notice  to  the  grantees.  Little 
V.  DwineU,  Vt.,  649. 

Of  sale.]    See  Decedent  Estate,  50. 

See  Attachment,  708;    Evidence,  654;  Intbbpleader,  766;   Intestacy,  255; 

Taxation,  91. 

NUISANCE. 
L  Abatement  — power  of  city  government  —  eminent  domain.]  The  city  has  no 
power  to  appropriate  private  property,  without  the  owner's  consent,  for  the  pur- 
pose of  abating  a  nuisance  existing  on  adjacent  lands.  Such  power  can  only  be 
conferred  by  statute  providing  due  compensation  for  the  property  taken.  Such 
acts  being  beyond  the  power  and  authority  of  the  common  council  the  city  can- 
not be  held  responsible  in  damages.  It  seems,  that  the  liabflity,  if  any,  rests 
upon  the  individuals  who  performed  the  acts.  Cavanagh  v.  Uity  of  Boston, 
Mass.,  117. 

2.  All  who  assist  ndlty.]    Two  persons  may  be  convicted  for  maintaining  the  same 

nuisance  if  both  take  part  in  the  maintenance,  though  one  be  merely  an  assistant 
of  the  other.  A  place  may  be  a  liquor  nuisance  if  liquor  selling  is  carried  on 
as  an  incidental  or  subordinate  purpose  of  the  place,  not  as  a  main  purpose. 
StaU  v.  Hoxsie,  R.  I..  441. 

3.  Ii^Junotion  —  adulterated  teas  —  expert  testimony.]    Where  the  evidence  raises 

a  question  of  fact,  as  to  whether  the  use  of  adulterated  teas  would  or  would 
not  produce  irreparable  mischief  or  a  necessity  for  the  interposition  of  the  court, 
an  injunction  restraining  the  sale  thereof  will  not  be  granted.  Opinions  of 
experts  based  wholly  upon  theoretical  knowledge  of  the  nature  and  character 
of  adulterating  substances  are  of  no  greater  value,  as  evidence,  than  the  testi- 
mony of  witnesses  who  had  used  the  teas,  as  to  their  practical  effect  upon  the 
human  system.    Board  of  Health  of  New  York  v.  Purdon,  N.  Y.,  9. 

4.  Sewer  —  duty  of  oity  in  oonstraotmg.]    When  the  legislature  authorizes  a  city 

or  town  to  construct  sewers,  or  to  use  a  natural  stream  as  a  sewer,  it  is  not  to  be 
assumed  that  it  intends  that  it  may  be  done  in  such  a  way  as  to  create  a  nui- 
sance, unless  this  is  the  necessary  result  of  the  powers  granted;  and  if  it  is 
practicable  to  do  the  work  authorized  without  creating  a  nuisance,  it  is  to  be  pre- 
sumed that  the  legislature  intended  it  should  be  done  so.  This,  however,  ooes 
not  imply  the  duty  of  the  city  to  adopt  an  extensive  system  of  purification  inde^ 
pendent  of  the  construction  of  the  sewers,  or  require  the  taking  of  large  tracts 
of  land  not  authorized  by  statute  for  that  purpose.  Morse  v.  (My  of  Worcester, 
Mass.,  488. 
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1.  Appoiiitmeiit—  oonfflntfng  claimants— titla.1    The  charter  of  a  city  provided  tor 

the  appointment  of  a  prosecuting  attorney  oy  the  common  ooandl  hi  loint  con- 
vention, but  was  silent  as  to  the  mode  of  appointment.  A  motion  to  ballot  for 
a  prosecuting  officer  was  carried,  and  on  the  ballot  being  taken,  relator  had  a 
majority  of  all  votes  cast.  A  resolution,  declaring  him  elected,  was  lost,  and 
another,  declaring  the  ballot  taken  null  and  void,  carried,  as  was  also  one  declaring 
another  person  elected  to  fill  the  office.  Held,  that  having  once  exercised  the 
power  to  appoint,  and  having  no  power  to  remove,  the  subsequent  proceedings 
were  irregular,  null  and  void,  and  that  the  relator  was  entitled  to  the  office. 
Coogan  v.  Barbour,  Conn.,  200. 

2.  Cttty  marshal  of  Portland —  removal — oertiorari]    By  a  special  law  the  dty 

marshal  of  Portland  is  *'  subject  after  hearing  to  removal  by  the  mayor,  by  and 
with  the  consent  of  the  aldermen,"  for  *'  inefficiency  or  other  cause."  Held,  (1) 
that  the  hearing  must  be  by  the  mayor  and  aldermen  as  a  board;  (2)  that  a  hear- 
ing by  the  aldermen  alone,  by  the  consent  of  the  marshal  even,  is  not  sufficient; 
(8)  that  the  mayor  and  aldermen  must  find  a  sufficient  cause  to  exist  and  pass 
upon  the  truth  of  each  charge  before  a  valid  order  of  removal  can  be  made. 
Where  the  presiding  judge  rules  pro  forma,  by  consent  of  the  parties  and  with- 
out exercising  his  own  judgment,  that  a  petition  for  a  writ  of  certiorari  be  dis- 
missed, the  law  court  will  entertain  exceptions,  and  upon  them  determine  whether 
the  writ  should  issue.    Andreu>9  v.  King,  Mayor ^  Me.,  297. 

3.  Qoo  warranto —  title.  J    In  quo  warranto  to  determine  the  rifht  to  an  elective 

office  the  record  of  tne  declared  election  is  not  conclusive.  A  person  declared 
elected  and  inducted  into  office  is  a  de  facto  officer,  though  not  lawfully  elected. 
iSto^tfv.  J/«^n,  N.  H..641. 

4.  Supex visors  of  check-list  —  election.]    If  no  supervisors  of  the  check-list  are 

chosen  at  a  biennial  election,  they  may  be  elected  at  a  town  meeting  specially 
ealled  for  the  purpose.  "State  v.  Bean,  Biass.,  820. 

OFFICER 

See  Trespass,  220. 

OLEOMARGARINE. 

See  CoHSTiTUTiONAL  Law,  196. 

ORPHANS'  COURT. 

See  Appeal,  694. 
PARENT  AND  CfllLD. 
Custody  of  In&nt  ceases  on  marriage.]    The  legal  marriage  of  a  female  infant  ter- 
minates the  father's  right  to  her  custody  and  services.    Aldrieh  v.  Bennett,  N.  H.. 
614. 

See  Seduction,  414. 

PAROL  CONTRACT. 

See  Statute  of  Frauds,  288. 

PAROL  EVIDENCE. 

8m  Negotiable  Instbumekt,  461 ;  Will,  88. 

PARTIES. 

Only  that  keir  is  a  proper  party  defendant  who  received  the  parcel  of  land  burdened 

by  the  will  with  payment  of  the  legacy.     Wetherbee  v.  Okaee,  Vt.,  668. 

See  Ejectment,  25. 

PARTITION. 
1.  Decree  lor  accounting  —  action  at  law  —  election  of  r«medies.1  In  eqoity  pro- 
ceedings for  an  account,  all  the  parties,  both  complainant  and  respondent,  are, 
after  decree  for  accounting,  actors.  A.  sued  B.  In  account.  B.  afterward  filed  a 
bill  in  equity  against  A.  for  partition  and  for  an  account  of  the  matter  involved 
in  the  action  at  law.  A.  answered  the  bill  and  joined  in  the  prayer  for  an  account ; 
whereupon  a  decree  was  entered  referring  the  cause  to  a  master.  Pending  the 
master's  hearing,  A.,  in  the  action  at  law,  sued  out  and  served  a  writ  of  attack- 
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ment  against  B.  by  mesne  process.    On  motion  of  B.  in  the  equity  cause,  hM, 
that  A.  should  be  restrained  from  prosecuting  the  action  at  law  and  be  required 
to  discharge  the  attachment.     Jenks  v.  Smith,  R.  I.,  49. 

2.  Sale  —  del^"  in  furnishing  title  —  purohaser  released  by.]    Under  ordinary  cir- 

cumstances a  purchaser  at  a  partition  sale  is  entitled  to  a  conveyance  by  a  good 
title  at  the  time  fixed,  and  an  unreasonable  delay  in  furnishing  the  same  is  a 
sufficient  answer  to  an  application  to  compel  him  to  take  a  conveyance  and  fulfill 
the  terms  of  the  sale.  In  such  case  it  matters  not  that  the  purchaser  has  sus- 
tained no  injury  by  the  delay.     Bice  v.  Barrett  6tal.,l^.Y.,  831. 

3.  Tenants  in  common  —  tenant  for  life — estate  in  reversion.]     A  tenant  in  fee- 

simple  of  land,  subject  to  a  life  estate  in  an  undivided  half,  may  maintain  a  peti- 
tion for  partition,  under  the  statute,  against  the  tenant  for  life.  Alien  v.  Libbey, 
Mass.,  565. 

See  Costs,  581;  Deed,  25. 

PARTITION  FENCES. 
Oontribution  to  costs  —  remedy.]  In  an  action  brought  under  Pub.  Stat.  R.  I.,  chap. 
106,  §  6,  of  fences.  When  a  fence  was  built  by  the  plaintiff  on  his  own  lana, 
not  on  the  boundary  line  between  his  land  and  the  defendant's  and  not  on  a 
boundary  line  recognized  and  acted  on  by  the  parties,  Tield,  that  the  defendant 
was  not  bound  to  contribute  to  the  cost  of  the  fence  even  though  the  fence,  if 
paid  for  by  both  parties,  would  become  a  l>oundary  line  by  estoppel.  Semble, 
that  the  statute  assumes  a  recognized  or  undisputed  boundary  line  as  the  basis 
of  the  fence  viewer's  jurisdiction.  HM^  further,  that  section  5  of  said  act  does 
not  authorize  an  order  to  build  a  new  fence  where  none  has  existed,  but  applies 
only  to  the  rebuilding  of  a  former  fence  or  the  repair  of  one  which  has  l>ecome 
defective  or  ruinous.  Held,  further,  that  when  a  fence  viewer  under  Pub.  Stat. 
R  I.,  chap.  106,  §  8,  apportioned  a  line  of  fence,  but  did  not  "direct  the  time 
within  which  each  party  shall  erect  or  repair  his  share  of  the  same,"  no  right  of 
action  arose.  Under  the  statute,  the  common-law  remedy  for  the  neglect  to 
build  a  partition  fence  in  discharge  of  the  /itatutory  duty  is  case  in  tort,  not 
aeaumpsit.    Houiand  v.  Rowland,  R.  I.,  11. 

PARTNERSHIP. 

1.  Aoconnting — Joinder  of  parties  defendants.]  P.  and  K.  were  joint  owners  of  a 
wood  lot  and  mill  property,  and  carried  on  the  lumber  business  as  partners.  K. 
also  held  two  mortgages  on  P.'s  interest  in  the  property.  P.  died,  and  E.  there- 
after sold  all  his  interest  to  C,  who  took  possession  of  the  entire  property.  On 
an  accounting  before  commissioners,  held,  that  E.  was  not  bound  to  account 
for  the  rents  and  profits  of  the  business  or  of  the  mortgaged  premises  after  the 
sale  to  C.  Held,  further,  that  as  E.  and  C.  had  no  interest  in  common  at  any 
time  in  the  property,  the  claims,  if  any,  against  each  1>eing  distinct  and  separate, 
that  they  could  not  be  joined  as  defendants  in  one  action.  Patterson,  Admr,  v. 
Kellogg,  Conn.,  204. 

1.  Assumption  of  firm  debts  by  purchaser  —  action  by  firm  creditor  against  such 
purchaser  —  evidence.]  Wliere  one  buys  the  business  and  assets  of  a  firm,  and 
the  bills  payable  by  the  firm  are  deducted  in  computing  such  assets,  and  their 
payment  assumed  by  the  purchaser,  a  creditor  of  the  firm  can  maintain  an  action 
for  his  claim  against  the  purchaser.  In  such  an  action,  the  testimony  of  other 
creditors  of  the  firm,  that  the  purchaser  has  paid  their  claims  without  objection, 
ia  admissible.    Elton  v.  Perkenpine,  Penn.,  637. 

S.  Dissolution  —  dea^  of  a  partner  —  when  for  the  Jury  to  determine  —  evidence 
—  rule  21  —  Washington  county  court  —  deposition  —  practice.^  While  the 
death  of  a  partner  generally  worlds  the  dissolution  of  a  partnership,  it  does  not 
have  that  effect  when  the  partnership  contract  shows  the  intention  of  the  partiea 
was  to  give  it  a  continuing  existence;  as  when  it  takes  the  form  of  a  joint-stock 
association,  with  transferable  shares,  officers,  records  and  a  general  agent  to 
transact  the  business.    MeNeish  v.  HuUess  Oat  Company,  Vt.,  54. 

4.  Articles  of—  construction  for  Jury  J    It  is  for  the  jury  to  determine  on  a  reason- 

able construction  of  the  articles  of  agreement,  interpreted  by  the  kind  of  busi- 
ness contemplated,  and  the  manner  of  transacting  it,  whether  the  intention  waa 
that  the  partnership  should  be  continuing,  or  dis^lved  by  the  death  of  a  partner, 
lb. 
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•    PARTNERSHIP  — Cimftnt^. 
6.  Bound  by  aoti  of  agents  —  declaration  o£J    Dealing  in  hallefls  oats  was  the 
main  basiness  of  the  partnership,  under  the  control  of  a  general  agent,  with  a 
provision  that  its  "affairs"  were  to  be  kept  secret.     J3eM,  that  the  partnen 
might  be  liable  for  common  oats  purchased  by  an  agent,  although  it  was  not 
proved  that  they  knew  of  the  transaction;  and  that  it  was  their  duty  to  see  to 
it,  that  their  agents  transacted  no  business  outside  the  scope  of  the  partnership. 
What  the  agent  said  to  the  vendor  at  the  time  of  the  sale  as  to  who  the  partners 
were  and  what  their  responsibility,  was  admissible  evidence.    lb. 
6,  Payment  of  individual  debts.]    The  appropriation  of  partnership  property  to  the 
payment  of  the  individual  debts  of  a  partner  is  valid  against  subsequent  crod* 
Iters  of  the  firm.    FarweU  v.  Metcalf,  N.  H.,  884. 

See  Contract,  145;  Statute  of  Frauds,  212. 
PATENT. 
Receiver — assig^nment.]    A  receiver  of  an  insolvent  debtor,  appointed  under  Pub. 
Stat.  R.  I.,  ofaiap.  287,  §  13,  is  entitled  to  a  patent  right  belonging  to  the  debtor, 
and  the  court  may  oider  the  debtor  to  assign  the  same  to  the  receiver.    Keaeh, 
Eeeeher,  v.  Chadtoick,  R.  I.,  77. 

PAUPER. 

1.  Mental  capacity  —  settlement — medical  expert.]    To  render  a  pauper  capable 

of  acquiring  a  settlement,  he  must  have  suificient  mental  capacity  to  be  able  to 
perform  intelligently  the  business  ordinarily  involved  in  taking  up  a  residence. 
A  doctor  who  was  not  an  attending  physician,  and  had  made  but  a  single  exam- 
ination pendente  lUe,  was  asked,  "  from  your  examination  at  that  time,  what,  in 
your  judgment,  was  his  mental  condition?"  This  was  excluded,  and  plaintiff 
excepted.  Held,  that  whether  or  not  the  witness  was  qualified  to  testify  as  an 
expert,  was  a  question  of  fact  for  the  trial  judge,  and  his  decision  was  final. 
Inhabitants  of  Fayette  y.  InhabUanls  of  GhesterviUe,  Me.,  59. 

2.  Settlement — evidence.]    The  declaration^  of  an  overseer  of  the  poor,  unconnected 

with  any  official  act,  are  inadmissible  against  his  town  upon  the  question  of  a 
pauper  settlement.  Inhahitants  of  Brighton  v.  Inhabitants  of  St,  Albans,  Me., 
149. 

3.  Supplies.]    An  individual  cannot  maintain  an  action  against  a  town  for  supplies 

furnished  a  pauper,  resident  therein,  when  there  is  no  count  in  the  writ,  founded 
on  statute  liability,  unless  he  proves  that  the  supplies  were  furnished  as  pauper 
supplies,  by  virtue  of  a  contract  with  the  overseers  of  the  poor.  Farrington  v. 
Anson,  Me.,  596. 

PAYMENT. 

1.  Iffistake— action  to  recover  back— fedlnre  to  return  bad  check  within  time  re- 
quired  by  clearing-house  rules.]  By  the  rules  of  the  Clearing-House  Associa- 
tion, of  which  plaintiff  and  defendant  were  members,  mistakes  made  in  the 
clearing-house  by  crediting  checks  which  are  not  good,  are  settled  between  the 
banks  tnemselves.  Such  checks  are  to  be  returned  by  the  bank  receiving  them 
to  the  bank  from  which  they  are  received  as  soon  as  it  is  found  they  are  not 
good,  and  in  no  case  are  they  to  be  returned  after  one  o'clock.  The  plaintiff  paid 
to  the  defendant  through  the  clearing-house  the  amount  of  a  check  drawn  upon 
it,  and  which  the  drawer  had  not  sufficient  funds  in  the  bank  to  meet.  By  a 
mistake,  caused  by  the  wrongful  act  of  the  drawer,  the  check  was  not  returned 
to  the  defendant  until  after  one  o'clock.  In  an  action  brought  to  recover  back 
the  amount  paid  on  the  check,  held,  that  inasmuch  as  the  defendant  had  not 
changed  its  position  in  reference  to  the  check  during  the  interval  between  one 
o'clock  and  the  time  when  the  check  was  actually  returned,  and  it  appearing 
that  the  plaintiff  had  exercised  reasonable  care  and  diligence  in  the  matter,  that 
plaintiff  could  recover.  That  defendant  could  not,  under  such  circumstances, 
on  bfhalf  of  the  owner  of  the  check,  take  advantage  of  plaintiff's  failure  to  re- 
turn it  within  the  time  required  by  the  rules  of  the  association.  Held  further, 
that  plaintiff  was  only  entitled  to  recover  the  difference  between  the  amount 
paid  defendant  on  the  check,  and  the  amount  of  the  drawer^s  deposit  in  plaintiff's 
bank  for  which  he  bad  a  right  to  draw.  MerchanU^  National  Bank  v.  National 
Bank  of  Commonwealth,  Mass.,  271. 

X  Kote  of  third  person— evidence.]  Plaintiff  testified  that  a  third  party's  note 
was  taken  by  him  as  collateral  security  merely;  defendant,  that  it  was  taken  as 
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payment.    EM,  that  a  letter  from  the  maker  of  the  note  to  plaintiff,  saying  he 
would  pay  the  note,  was  admissible.    Bates  v.  Hazen,  N.  H.,  602. 
3.  Resoisaion.]     Where  one  who  holds  a  claim  against  a  school  district  receives  pay 
for  the  same  from  the  town  in  wliich  the  district  is  located,  it  is  not  competent 
for  him  to  rescind  the  payment  and  make  the  district  again  his  debtor  withoat 
the  latter's  consent.    DonntU  y.  School  District  No.  8,  in  Webster,  Me.,  292. 
See  MoBTGAOB,  368. 
PENSION. 

1.  Attachment — ^when  cannot  be  recovered  back.]    The  defendant  town  famished 

plaintiff  with  support,  and  also  advanced  him  money  to  assist  in  obtaining  his 
pension,  plaintiff  promising  to  repay  when  the  pension  was  obtained,  and  after  re- 
ceiving it  refused.  The  town  brought  its  action  and  attached  the  money.  HM, 
that  the  town  was  entitled  to  receive  it,  and  plaintiff  could  not  recover  it  back. 
Crane  v.  Inhabitants  of  Linneas,  Me.,  05. 

2.  Bzemption  from .]    Pension  money,  after  it  is  received  by  the  pensioner, 

is  not  exempt  from  attachment.    Friend  in  JSquity  v.  Oarcelon,  Me.,  57. 

3.  Town  officer — fees  for  service  of  lubpoenas.]    While  a  person  while  holding  the 

offices  of  selectman,  overseer  of  the  poor  and  town  agent,  obtained  a  United 
States  pension  for  one  of  his  town's  paupers,  and  in  pursuance  of  previous  agree- 
ment with  the  pensioner,  appropriated  the  back  pay  toward  the  pensioner's  in- 
debtedness to  the  town  for  past  support,  which  sum  the  pensioner,  by  an  action 
at  law,  subsequently  recovered  from  the  officer, — Held,  that  the  officer  cannot 
maintain  an  action  against  the  town  for  services,  expenses  and  disbursements  in 
defending  the  action  apiinst  him  by  the  pensioner,  nor  in  successfully  defending 
an  indictment  in  the  United  States  court  for  the  takiufi^  of  such  money  in  viola- 
tion of  U.  S.  Rev.  Stat.,  §  5485.  A  party  cannot  charge  ^es  for  serving  subpoenas. 
A  constable  cannot  charge  fees  for  serving  a  subpoena  on  witnesses  oatsi4e  of 
his  own  town.     White  v.  Levant,  Me.,  591. 

PERJURY. 

See  Criminal  Law,  246. 

PERPETUTIES. 

See  Will,  886. 

PERSONAL  SERVICES. 

See  LiBN,  183. 

PLEADING. 

1.  The  complaint  alleged  the  making  of  the  covenant  and  the  subsequent  recovery  in 

another  State,  of  a  valid  judgment  thereon.  There  was  no  allegation  that  the 
mortgage  had  not  been  paid  or  that  defendant  failed  to  perform  his  covenant. 
The  answer  admitted  the  making  of  the  covenant  but  denied  the  judgment.  On 
the  trial  plaintiff  failed  to  prove  the  judgment.  Held,  that  the  complaint  con- 
tained a  cause  of  action  on  the  judgment  only,  and  that  he  should  have  been  non- 
suited  for  failure  to  prove  it.    Knoioer  v    Reynolds,  N.  Y.,  3. 

2.  Action  to  annul  Judgment — declaration.]    In  an  action  to  vacate  a  judgpnent  and 

to  annul  an  execution  issued  thereon,  the  declaration  is  fatally  defective  that 
does  not  show  but  ttiat  the  defendant  in  the  original  action  was  arrested  upon  a 
valid  precept,  properly  issued  upon  a  valid  judgment,  rendered,  upon  legal  pro- 
cess duly  served,  oy  a  court  having  complete  jurisdiction  of  tlie  parties  and  of 
the  subject-matter  of  the  suit.     King  v.  Jeffrey,  Me.,  109. 

Z,  Amendment.]  A  declaration,  containing  only  the  common  indebitatus  counts, 
counting  upon  a  sale  to  the  defendant,  cannot  be  amended  by  adding  counts  upon 
a  contract  of  guaranty.     Brodek  d  Co,  v.  Hirsehfldd,  Vt.,  227. 

•4.  Amendment  to  hill  in  equity.]  When  a  bill  in  equity  was  brought  by  an  admin- 
istrator to  set  aside  as  fraudulent  against  creditors  conveyances  made  by  the 
deceased,  and  it  did  not  appear  whether  the  administrator  held  sufficient  assets 
to  pay  the  expenses  of  administration, — Held,  that  the  bill  instead  of  bein^  dis- 
missed might,  if  the  administrator  lacked  funds  to  defray  the  expenses  of  admin- 
istration, be  amended  by  setting  forth  this  fact  and  by  adding  the  creditors  or 
some  of  them  suing  for  themselves  and  the  others.  Ekes,  Adm.,Y*  Hatoland,  R. 
I.,  479. 
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5.  Amendment — new  cause  of  action.]    An  amendment  introducing  a  new  cause  of 

action  cannot  be  allowed  against  a  defaulted  defendant  without  notice.  Ball  t. 
Danforth,  N.  fl.,  556. 

6.  Collector — assumpsit — case  —  tax — implied  promise  —  constmotion  of  stat- 

utes—  R.  L.,  §2  —  consideration — specification.]  In  an  action  g^ven  by  the 
statute  to  a  collector  against  a  tax  pajer,  when  it  is  alleged  that  the  plaintiff  was 
collector  of  taxes  for,  etc. ;  that  he  has  in  his  hands  certain  taxes  named  a^inst 
the  defendant,  which  were  legally  assessed  and  delivered  to  him  as  such  col- 
lector for  collection,  and  which  are  now  due  and  unpaid  against  the  defendant, 
which  he  is  legally  obliged  to  pay,  and  neglects  and  refuses  to  pay,  although 
there  is  no  allegation  that  the  defendant  promined  to  pay,  the  count  is  in  assump- 
$U,  Distinction  between  case  and  assumpgU  stated.  As  the  statute  authorizes 
the  collector  to  commence  suit  '*in  his  name,"  it  is  not  a  misjoinder  to  join  two 
counts,  when  by  one  the  defendant  is  attached  to  answer  the  plaintiff  in  his 
individual,  and  by  the  other  in  his  official  capacity.  When  a  statute  prescribes 
the  necessary  requisites  of  a  good  declaration,  none  other  need  be  added.  The 
statute  impliedly  prescribes  that  the  action  shall  l>e  assumpsit,  by  prescribing 
that  the  action,  tnough  unnamed,  shall  be  by  trustee  process.  The  first  and 
third  counts  are  sufficient,  and  are  not  demurrable,  for  duplicity,  although  in 
each,  the  State,  State  school,  and  town  taxes  are  sought  to  be  recovered.  The 
allegation  that  the  plaintiff  was  collector,  and  as  such  holds  the  taxes  named  due 
and  unpaid  against  the  defendant,  is  by  force  of  the  statute  a  legal  consideration 
for  the  promise  implied  from  the  defendant;  and  the  plaintiff"  could  recover  the 
tax  at  any  time  within  three  years.     Wheeler  v.  Wilson^  Vt.,  265. 

7.  Demurrer  —  amendment.  ]    The  statute  abolishing  the  distinction  between  actions 

of  trespass  and  trespass  on  the  case  relates  to  distinctions  of  form,  and  a  special 
demurrer  in  such  case,  relating  merely  to  form,  Js  not  available  to  the  defend- 
ant. The  court  may,  in  its  discretion,  allow  an  amendment  after  a  demurrer  has 
been  filed  and  acted  upon.    Place  v.  Braun,  Me.,  578. 

8.  Former  suit  —  inconsistent  action— poor  debtor's  oath  —  new  triat]  A 
recovered  judgment  in  assumpsit  against  B.  for  money  loaned.  A.  afterward 
brought  case  against  B.  for  alleged  fraudulent  and  false  statements  made  to 
obtain  the  loan.  B.  pleaded  in  bar  the  judgment  a^inst  him  in  asBvmpsi$. 
Held,  that  the  plea  was  not  good,  and  that  the  value  of  the  judgment  in  assumpsit 
was  to  be  considered  as  pro  tanto  redacing  the  damages  recoverable  in  the  action 
on  the  case.  To  the  action  on  the  case  B.  also  pleaded  in  bar  that  he  had,  after 
the  judgment  in  assumpsit^  taken  the  poor  debtor's  oath,  which  was  administered 
notwithstanding  A.'s  objection  of  the  alleged  fraudulent  and  false  statements. 
At  the  trial  the  presiding  justice  excluded  the  evidence  offered  to  sustain  this 
plea.  On  petition  for  a  new  trial, —  Held,  that  as  the  evidence  was  not  set  out 
on  the  record,  the  court,  not  knowing  what  the  evidence  was,  must  sasume  it  to 
have  been  rightly  excluded.     Whiliisr  v.  (MUns,  R.  I.  624. 

9.  Fraud  —  £acts  constituting,  must  be  alleged.]  A  replication  of  fraud  to  a  plea  of 
.  release  must  set  out  the  fraudulent  acts  relied  on,  that  the  court  may  determine 

whether  they  amount  to  fraud,  and  that  the  defendant  may  know  on  what  to 
take  issue.     FriedJburg  v.  Knight,  R.  I.,  24. 

10.  Guardian  —  failure  to  allege  wajrd's  title.]  The  orator,  as  a  guardian,  brought 
his  bill  to  set  aside  a  warranty  deed  executed  by  his  insane  ward,  and  failed  to 
properly  allege  the  ward's  title  ;  but  the  court  thought  it  fairly  inferable  from 
the  whole  bill  that  she  had  some  title,  and  held  the  defect  to  be  one  of  form  and 
overruled  a  general  demurrer  to  the  bill.     Stewart  v.  Flint,  Vt.,  865. 

See  Attachhbnt,  666 ;  Bokd,  127  ;  Libel,  508 ;  >7BaLiaENCB,  71,  286 ;  Negotiable 
Instuument,  228  ;  Probate  Court,  869;  Justice  of  Peace,  857;  Usury,  752. 

PRACTICE. 

1.  When  a  majority  of  the  justices  of  the  supreme  judicial  court  do  not  concur  in 

granting  a  new  trial  judgment  must  be  rendered  on  the  verdict.  Charlotte  ▼. 
Marfihfild,  Me.,  588. 

2.  Appeal  from  orphans'  court  decree  ~  supersedeas.]    In  order  to  operate  as  a 

supersedeas,  an  appeal  from  a  definitive  decree  of  an  orphans'  court  in  Pennsvl- 
vania  must  be  brought  up  and  filed  in  the  supreme  court  on  the  first  day  of  the 
term  next  following  the  day  upon  which  said  appeal  is  perfected.  MUter^M- 
Appeal,  Penn.,  685. 
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Oalling  the  Jury  into  court.]  It  is  not  error  for  the  coart  to  recaU  the  jarj,  inter- 
rogate them  as  to  the  difficulties  in  the  way  of  an  agreement,  and  repeat  a  por- 
tion of  the  instructions  given  them  when  the  case  was  submitted  to  them. 
SUxU  V.  GetcheU,  Me.,  597. 
.  Olerk  refosing  to  furnish  copies  of  record.]  An  action  of  debt  on  a  recognizance 
was  pending  on  appeal  in  the  county  court.  The  clerk  of  the  court  from 
which  the  appeal  was  taken  refused  to  furnish  copies  of  the  records,  which  were 
necessary  for  a  defense,  until  after  the  appeal  case  was  tried  and  the  defendant 
had  brought  a  petition  for  a  writ  of  mandamu%  to  compel  the  production  of  the 
records.  In  this  condition  the  court  heard  the  exceptions  and  rendered  judg- 
ment, as  if  the  matters  in  the  records  had  been  properly  pleaded.  StiaU  r. 
Meagher,  Yi.,  an. 

Demurrer  overruled.]  When  a  demurrer  is  overruled,  it  is  discretionary  with  the 
court  to  remand  the  case  for  trial,  or  for  final  decree  ;  but  it  will  not  remand  for 
final  decree  without  exceptional  circumstances.    v. Vt.,  365. 

Dismissal  of  complaint — when  error.]  Where  the  evidence  is  conflicting  and 
susceptible  of  inference  either  way,  and  the  witnesses  are  neither  indifferent  to 
the  result  nor  consistent  in  their  statements,  it  is  error  for  the  trial  court  to 
grant  a  motion  dismissing  the  complaint.  NatioJMl  Bank  of  Virginia  v.  MiUs, 
N.  y..  189. 

Discretion  of  court  in  organizing  Jury — attaching  creditor — fraud  —  declara- 
tionv  of  confederate  —  evidence  —  R.  L.,  §  816.]  When  the  court  adjourned 
the  first  day,  eleven  jurors  had  been  accepted,  but  five  of  these  were  talesmen; 
on  the  next  day,  another  panel  being  present,  the  court  discharged  the  eleven, 
commenced  de  now,  and  formed  a  panel  from  those  regularly  in  attendance. 
Held,  that  there  was  no  error;  that  tho  discretion  of  the  court  was  reasonably 
exercised.  A  stenographer's  transcript  of  testimony  given  on  a  former  trial  of 
the  same  case  by  a  deceased  witness  is  admissible,  although  the  witness  was 
dumb,  and  the  signs  made  by  him  were  described  by  the  stenographer  in  words. 
It  was  for  the  jury  to  determine  how  much  the  manner  of  the  reproduction  of 
such  evidence  lessened  its  weight.  The  goods  in  question  had  been  owned  by 
D.,  the  execution  debtor,  and  were  attached  in  his  possession  by  the  defendant 
as  sheriff.  The  plaintiff's  intestate  replevied  them,  and  claimed  that  he  pur- 
chased them  of  I).*s  assignee  in  bankruptcy,  and  that  he  employed  D.  to  sell 
them  as  his  agent.  The  defendant  claimed  that  the  intestate  and  D.  had  col- 
lusively  combined  to  defraud  his  creditors,  and  had  given  evidence  that  they 
strongly  supported  this  claim.  Ileld,  that  the  acts  and  declarations  of  D.  while 
they  were  carrying  out  the  scheme;  what  D.  said  when  in  possession  and  sell- 
ing the  goods,  namely,  that  he  was  the  owner;  what  he  admitted  was  a  fact,  on 
an  attempt  to  compromise  this  suit,  that  he  was  the  own^  of  a  claim  held  by 
the  intestate  against  his  estate,  and  entitled  to  the  dividends;  a  receipt  for 
$3,000  given  by  the  intestate  to  D.'s  wife  just  before  thebdtikruptcy  proceeding; 
the  fact  that  D.  made  unusually  laree  purchases  of  goods ^lin mediately  preced- 
ing his  failure  ;  his  letter  to  a  creditor  announcing  his  fiiiilAlity  to  pay,  were 
admissible  in  favor  of  the  defendant;  and  this  is  so,  althou^^lhe  parties  repre- 
sented by  the  defendant  became  creditors  of  D.  subsequently  to  his  bankruptcy. 
But  a  lettei  written  by  D.  to  a  third  party  after  the  consumtdation  of  the  fraud 
would  not  be  admissible.  The  facts  that  the  intestate  proctii^ed  the  goods  to  be 
insured,  that  he  frequently  visited  the  store,  that  the  word^"Hgent"  was  on  the 
sign,  were  admissible  in  favor  of  the  plaintiff.  The  court  sh6i&ld  have  instructed 
the  jury,  that  the  fact  that  D.  deposited  $500  to  secure  th^'  intestate  against 
costs  of  this  suit  fjoaa  evidence  of  fraud,  and  that  they  should'^eigh  it  with  the 
other  evidence,  and  determine  whether  fraud  was  proven.  ^K  was  for  the  court 
to  say  what  the  fact  tended  to  prove,  and  the  jury,  what  it^  did  prove.  Quinn 
V.  Hatbert,  Vt.,  853.  ^;^- 

Bzceptious  —  evidence  —  physician's.]  It  is  the  duty  of  d^^insel,  if  he  thinks  a 
client's  rights  are  being  prejudiced,  by  the  opposing  counsel  exceeding  the 
proper  license  of  an  advocate  in  his  argument  to  the  jury,  tW interpose  objections 
at  tne  time;  he  cannot  elect  to  take  the  chance  of  a  verdict'in  his  favor,  and  if 
he  fails,  then  raise  the  objection.  A  plaintiff  cannot  compTain  that  she  was  re- 
quired on  cross-examination  to  testify  that  she  commenced  her  action  before 
notifying  the  defendant  of  her  claim  against  him.  To  lay  the  foundation  for 
exceptions  to  the  admission  of  testimony,  the  attention  of  the  presiding  justice 
Vol.  I.  — 104 
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flhoold  be  called  to  the  specific  objection  to  it.  An  exception  to  the  exdasionof 
a  question  to  a  physician  relating  to  the  health  of  a  person  cannot  be  sustained 
when  it  does  not  appear  what  personal  knowledge  he  had  of  the  health  of  such 
person.  An  exception  to  the  exclusion  of  admissible  evidence  will  not  be  sus- 
tained when  it  appears  that  the  excepting  partv  is  not  aggrieved  thereby.  The 
opinions  of  physicians  are  admissible  to  show  that  a  greater  injury  to  the  persom 
would  result  from  a  direct  blow  than  from  a  glancing  one.  Paicers  v.  MUeheU^ 
Me.,  583. 
P  Zhcolusion  of  evidence — ezoeption  not  specifying  gronnd.]  Upon  the  hearing 
before  a  referee  the  defendant  was  aalced  this  question:  ''Did  you  at  any  time 
inform  the  town  of  Errol,  or  the  selectmen  of  the  town,  that  you  had  used  secu- 
rities of  the  town  to  raise  money,  which  you  had  appropriated  to  your  individual 
use  and  which  you  had  not  accounted  for  to  the  town,  and  if  so,  when  and  to 
whom  was  that  information  communicated?"  Ans.  "  I  never  did  at  any  time, 
or  to  anybody."  Meld,  that  as  upon  the  issue  of  concealment  the  evidence  was 
relevant,  an  exception  to  its  admission  that  did  not  point  out  the  ground  of  ex- 
ception, was  unavailing.    Brrol  v.  Bragg,  N.  H.,  677. 

10.  Zlvidence  harmless  —  exoeption.]  Defendant  was  asked  whether  one  S.  testi- 
fied in  a  former  suit  that  he  paid  a  certain  sum  of  money  to  the  defendant.  This 
was  excepted  to,  and  on  being  permitted  to  answer  said  that  he  did  not  know 
what  8.  testified  to.  Held,  that  his  answer  rendered  the  testimony  harmless.   lb. 

11.  Bxolusion  of  evidence  —  proof  of  regulations  —  reading  from  stenographer^ 
minutes  —  limiting  counsel.  1  In  an  action  brought  to  recover  damages  for  in- 
iuries  received  from  the  falling  upon  him  of  a  pile  of  bricks  placed  m  a  street 
by  a  contractor  engaged  in  taking  down  a  building,  a  witness  called  by  plaintiff 
testified  on  cross-examination  that  he  did  not  consider  that  the  brick  pile  was 
the  same  in  its  appearance  as  those  he  had  seen  in  the  streets  constructed  under 
similar /6ircumstancefi.  The  plaintiff  then  asked  the  witness,  *'what  was  the 
difference  that  you  observed  between  this  pile  and  other  piles  of  old  brick  t " 
This  was  objected  to  and  excluded.  Held  not  error;  whether  it  was  safe  or 
dangerous  could  only  be  determined  by  proof  of  its  own  features  and  not  by 
evidence  showing  the  construction  of  other  piles  of  brick,  and  the  fact  that  the 
witness  had  testified  on  cross-examination  that  the  brick  pile  in  question  difl^ered 
in  appearance  from  others  seen  in  the  streets  by  the  witness  did  not  entitle  the 

Slaintiff  to  prove  in  what  respect  it  differed  from  the  other  piles.  A  regulation 
efining  or  limiting  the  extent  of  the  obstruction  of  streets  by  building  material 
cannot  be  proved  by  oral  evidence;  the  ordinance  itself  must  be  produced,  also 
the  permit  issued  under  such  regulation.  It  is  not  error  for  the  trial  court  t<» 
refuse  to  allow  counsel  in  cross-examining  a  witness  to  read  from  the  alleged 
minutes  of  the  j|;^nographer  taken  on  tbe  former  trial,  the  accuracy  of  which 
has  not  been  e^f^^J^shed.  An  exception  is  not  well  taken  unless  tbe  attention  of 
the  court  is  diri^pt^d  to  the  precise  point  intended.  The  time  to  be  allowed  counsel 
in  summing  ^uVt^s  a  matter  of  discretion  for  the  trial  court,  with  which,  unless 
abused,  this  fof^rt  will  not  interfere.  Rehberg  v.  Mayor,  etc,,  of  New  York,  N. 
Y.,  183.         oi 

12.  Insolvency -TTi^xception  to  Judgment  of  county  court.]  An  order  of  the  court 
of  insolvencye4i^missing  a  petition  brought  to  have  one  adjudged  an  insolvent 
debtor  on  appt^al  to  county  coUi*t  was  affirmed.  Held,  that  the  judgment  of  the 
county  court  ^p,^  conclusive  and  exceptions  thereto  not  allowable.  M(UUr  of 
8awUs,  Vt.,  7afci 

13.  Petition  nndeij,  the  fraud,  accident  and  mistake  statute  —  verification  by 
attorney  whom  insufficient.]  A  petition  under  the  fraud,  accident  and  mistake 
statute  —  Rev,  J^ws,  §  1429  —  must  bo  verified  by  the  oath  of  one  having  per- 
sonal knowledge  of  the  facts  alleged.  The  oath  of  the  petitioner's  attorney, 
''according  tqJiis  best  knowledge,  information  and  belief,"  is  not  sufficient. 
Woodtoorth  V.  Q^eman,  Vt.,  669. 

14.  Petition  for  new  trial  —  laches.]  The  petitioner  in  her  original  suit  claimed  that 
the  defendant,  in  a  public  store,  promised  to  pay  a  debt  discharged  in  bankruptcy; 
but  in  this  proceeding  she  failed  to  show  that  she  made  inquiry  whether  any  one 
present  heard  the  talk  with  the  defendant;  and  the  case  had  been  tried  once 
before,  and  so  the  defense  was  known.  Held,  that  the  defendant  had  been  guilty 
of  laches,  and  the  petition  was  dismissed.    Jones  v.  Smnott,  Vt.,  664. 
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15.  New  trial  —  when  general  tenn  ahonld  order.]  In  an  action  for  conversion  of 
chattels,  tried  by  the  court  without  a  jury,  the  court  from  the  facts  as  found 
by  it  decided  that  plaintiff  was  entitled  to  a  judgment  of  $400;  on  appeal  the 

feneral  term  reversed  the  judgment,  and  rendered  final  judgment  for  nominal 
amages  only,    ffeld'error;  that  the  case  should  have  been  sent  back  for  new 
trial.    Thomas  ▼.  New  York  Life  Insurance  Co, ,  N.  Y.,  4. 

16.  Nonirait.]  A  plaintiff,  at  any  time  before  opening  his  case,  may  become  nonsuit 
as  a  matter  of  right:  After  the  case  is  opened,  and  before  verdict,  It  is  within 
the  discretion  of  the  court  to  grant  leave  to  become  nonsuit.  After  verdict  there 
can  be  no  nonsuit.     Washburn  v.  Allen,  Me.,  574. 

17.  Petition  for  review  —  discretion.]  A  petition  for  review  will  be  granted  in  the 
discretion  of  the  court  to  enable  a  party  to  introduce  testimony  which  was,  with- 
out his  fault,  omitted  by  him  at  the  trial.     Buck  v.  Pierce,  Me.,  587. 

18.  Probate  court — guarcUan  refusing  to  qualify — new  appointment.]  When  a 
person  has  been  adjudged  by  the  probate  court,  on  proper  petition  and  by  appro- 
priate proceedings,  to  be  of  unsound  mind  and  incompetent  to  manage  his  own 
af&iirB  or  protect  his  rights,  and  the  person  who  was  appointed  guardian  refused 
to  qualify  for  that  trust,  the  judge  of  probate  may,  upon  a  petition  therefor  by 
a  friend,  stating  the  facts,  after  notice,  appoint  another  person  as  i?uardian  of 
the  non  compos.  Thompson  v.  HaU,  Judge  of  Probate.  Same  v.  TMetts,  Me., 
189. 

19.  Reference — general  finding  lor  defendant.]  Upon  a  general  finding  for  the 
defendant  by  a  referee,  the  defendant  is  entitled  to  judgment,  notwithstanding 
the  referee  states  in  his  report  that  he  has  been  unable  to  reach  a  decision  which 
he  is  satisfied  is  correct,  and  tliat  he  finds  for  the  defendant  on  the  fi^round  that 
the  burden  of  proof  is  on  the  plaintiff.     Cummings  v.  Eentoick,  N.  H.,  675. 

See  Ckdcinal  Law,  584;  Dbposition,  654;  Insolvenct,  240;  Mabbiaob,  605 ; 
Married  Woman,  373. 

PRESUMPTION. 
iSSse  Evidence,  111;  Homestead,  646;  Negligence,  101. 

PROBABLE  CAUSE. 
See  Malicious  Prosecution,  86. 

PROBATE  COURT. 

1.  Administrator  —  commiasionerB  —  suits  discontinued— waiver— >R.  !>.,  §§  2116, 

2130,  2143,  2164.]  When  the  probate  court  grants  letters  of  administration,  it 
should  at  the  same  time  appoint  commissioners  to  adjudicate  upon  the  claims 
against  the  OBtate;  and  it  is  under  the  same  duty  to  creditors  as  to  the  estate  to 
appoint  the  commissioners.  And  it  is  also  the  duty  of  the  court]  to  appoint  the 
commissioners  on  the  petition  of  a  creditor  whose  suit  had  been  heara  by  ref- 
erees, and  a  report  filed  before  the  death  of  the  intestate,  but  had  been  recom- 
mitted for  f  urtner  hearing.  Such  creditor  waived  none  of  his  rights,  althoufirh 
he  took  part  in  the  proceedings,  after  first  objecting  to  the  iuri^iction  of  the 
referees.  Section  2143,  R.  L.,  and  following  sections,  by  whicn  an  administrator 
may  enter  and  prosecute  or  defend  certain  suits,  are  rendered  wholly  inoperative 
by  section  2154,  R.  L.,  when  commissioners  are  appointed.  Powers  v.  Powers* 
mtate,  Vt.,  237. 

2.  Decree  o^  when  void — homestead  of  widow.]    A  decree  of  the  probate  court 

distributing  the  estate  of  a  deceased  husband  Is  void  so  far  as  it  includes  money 
derived  from  the  sale  of  the  homestead  right,  or  personal  property,  owned  by 
his  widow,  whose  death  was  subsequent  to  that  of  her  husband,  and  whose 
estate  was  unadministered,  and  an  action  cannot  be  sustained  against  the  admin- 
istrator and  his  surety  on  the  probate  bond  by  an  heir  to  recover  his  portion  of 
his  mother's  estate  so  included  in  the  decree  distributing  his  father's  estate. 
Probate  Court  v.  Winch,  Vt.,  642. 

3.  Dispnted  claims— reference — pleading— action  of  debt.]    The  probate  court  is 

not  restricted  to  any  particular  class  of  '*  disputed  claims"  in  ordering  a  refer- 
ence  under  the  statute — R.  L.,  §  2148;  and  after  the  parties  have  consented  in 
writing  to  the  reference,  the  court  can  appoint  whom  it  pleases  as  referee.  Such 
a  reference  Is  not  an  arbitration  proper ;  and  no  formal  submission  is  required. 
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The  decree  of  the  probate  court  in  nach  a  case  oa  the  referee's  report,  anappealod 
from,  may  be  the  basis  of  an  aetioD  of  debt.    Ifoyei  v.  Philip,  Vt,  868. 
See  Practicb,  189. 
PROMISSORY  NOTE. 
See  Nbootiabuo  Instrumbnt,  890. 
PUBLIC  CHARITY. 
Trustee  oL]    See  Nbolioskcb,  125. 

QUARRY. 

See  Taxation,  284. 

QUO  WARRANTO. 

See  Corporation,  660 ;  Ofpicb  and  Officer,  541. 

RAILROAD. 

1.  Oommissioner  fixing  maTimnni  charges — no  eztra-tenitoxial  effsot]     Hm 

statute  of  1888,  requiring  the  railroad  commissioners  to  fix  tables  of  maximum 
charges  for  tlie  transportation  of  passengers  and  freights  upon  the  several  rail- 
roads operated  within  this  State,  does  not  authorize  the  commissioners  to  fix  such 
charges  beyond  the  line  of  the  State.  JferriU  v.  Boeion  and  Loweli  BaUroad, 
N.  H.,  825. 

2.  Duty  to  keep  Grossing  in  repair.]    A  provision  in  the  charter  of  a  railroad  cor- 

poration, tliat  the  road  shall  be  so  constructed  as  not  to  obstruct  the  safe  and 
convenient  use  of  any  private  wav  which  it  crosses,  imposes  upon  the  corpora- 
tion the  duty  of  maintaining  a  safe  and  convenient  crossing  for  such  private  wav. 
Keefe  v.  SnUivan  CofirUy  BaUroad,  N.  H.,  848. 

3.  Subscription  to  itock.1    A  subscriber  to  stock  in  a  railroad  company  signed  a 

subscription  list  in  which  he  agreed  to  take  a  certain  number  of  shares  and 

e remised  unconditionallj  to  pay  the  par  value  of  the  same.     HM,  that  he  was 
able  to  an  action  on  his  express  promise,  though  the  amount  of  the'capital  stodL 
was  not  fixed,  and  the  minimum  number  of  shares  named  in  the  charter  were 
not  subscribed  for.    Skowhegan  arid  Athene  Eailroad  Company  v.  Kimman,  Me., 
585. 
Grossing.]    See  Nbqliobncb,  96. 101. 
Oompany  obstructing  highway.]    See  Highway,  268. 
Bmi^oyee.]    See  Nboliobnob,  810. 

See  Bminbnt  Domain,  215. 
RATIFICATION. 
See  Arbitration,  252  ;  Nbootiablb  iNSTRtnfKNT,  166, 
RECEIVER. 
1.  Ii^lnnction — power  of  supreme  court  —  discretionary  order  not  reviewable 
in  court  of  appeals.]    In  one  sense,  every  order  of  a  court  which  commands 
or  forbids  is  an   injunction.    But  an  ini unction  proper  is  a   recognized  pro- 
visional remedy,  and  the  rules  of  the  Code  apply  to  it  as  such.     The  supreme 
court  as  a  court  of  equity  has  power,  outside  of  the  provisions  of  the  Code,  to 
grant  an  order  to  protect  the  possession  and  authority  of  a  receiver  appointed  by 
the  court.     Such  a  power,  existing  and  restinflfin  the  discretion  of  the  supreme 
court,  is  not  reviewable  in  this  court.     WeerUhoffer  v.  North  Biver  ConHrucUon 
Ci?.,N.  Y.,829. 
a.  Service  of  writs  —  amendment  of  ofiicer's  returns  —  sales  on  ezeoution.]    Re- 
celv**rs  of  savins^s  banks  may  maintain  actions  in  their  own  name  or  in  the  name 
of  tlie  bank.    The  failure  to  obtain  an  order  of  notice  on  the  defendant  at  the 
return  term  of  the  writ  does  not  defeat  the  attachment.     An  officer's  return  on 
an  execution,  that  he  had  ^ven  the  notice  of  the  intended  sale  required  by  law, 
is  conclusive  evidence  of  that  fact,  and  he  cannot  be  allowed  to  amend  his  return 
BO  as  to  show  that  no  such  notice  was  given.     If  a  receiver  improperly  purchases 
property  sold  on  an  execution  in  favor  of  the  estate  which  he  represents,  the 
sale  will  be  valid,  bat  the  receiver  will  be  responsible  for  any  injury  which  the 
estate  thereby  sustains.    A  sale  upon  execution  of  the  equity  of  redemption  of 
real  estate  on  which  there  are  two  or  more  mortgages  at  the  same  time,  and  for 
a  gross  sum,  is  not  illegal  or  void.    Hobart  v.  Bennett,  Me.,  598. 

See  Patent,  17. 
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RECOGNIZANCE. 
CkMto.]  A  statute  required  the  complainaot  to  give  recognizance ''  to  prosecute  such 
complaint  to  final  judgment  with  effect,  or  in  default  thereof  to  pay  the  costs 
which  may  accrue  thereon,  to  tlie  State,  or  to  the  person  or  persons  accused." 
The  complainant  gave  recognizance  "to  prosecute  the  complaint  with  effect, 
or  in  default  thereof,  to  pay  all  lawful  costs  which  may  accrue  therefrom.'' 
ffeld,  that  the  difference  was  immaterial.     State  v.  Palmer,  R.  I.,  444. 

RECORDING  ACT. 

1.  Index.]    An  index  is  not  necessary  to  the  validity  of  the  record  of  a  mortgage. 

A  mortgage  was  recorded,  but  no  index  was  made  ;  a  subsequent  mortgage  was 
executed,  and  assigned  to  the  defendant,  who  purchased  without  notice.  Held, 
ihsX  the  first  mortgage  was  superior  to  the  second  and  could  be  foreclosed. 
Barrett  v.  Prentiss,  Vt.,  647. 

2.  Mortgage — innocent  purchaser  —  priority  of  title.]    The  recording  of  convey- 

ances under  the  registry  laws  was  intended  to  take  the  place  of  tlie  act  of  livery 
of  seizin ;  and  although  by  the  first  deed  tlie  title  passes  out  of  the  grantor  as 
against  himself,  yet  he  can«  if  such  deed  is  not  recorded,  subsequently  convey  a 
gSod  title  to  an  innocent  purchaser  who  receives  and  records  his  deed.  If  a  pur- 
chaser npon  examining  the  records  finds  a  conveyance  from  the  original  owner 
to  his  grantor  which  gives  him  a  perfect  record  title,  completed  by  what  the  law 
regards  as  equivalent  to  a  livery  of  seizin  at  the  time  it  is  recorded,  he  is  entitled 
to  rely  upon  such  record  title  and  is  not  obliged  to  search  the  records  afterward 
made  to  see  If  there  has  been  no  earlier  unrecorded  deed  of  the  original  owners. 
Morse  v.  Owrtis,  Maes.,  728. 

REDEMPTION. 
See  MoRTOAOB,  868. 

REFERENCE. 
See  Practicb,  675;  Probate  Court,  86}. 
RELEASE. 
Joint  wrongHloerB  —  settlement  with  one.]  Plaintiff  and  defendant  were  employed 
by  C.    Plaintiff  was  injured  by  the  negligence  of  defendant  moving  a  derrick. 
After  the  accident  C.  paid  to  plaintiff's  attorney  $150,  and  took  from  plaintiff  a 
general  release  from  all  causes  of  action  for  damages.     Held,  that  the  release 
was  a  bar  to  the  action  against  the  defendant.    Leddy  v.  Barney,  Mass.,  806. 

See  Will,  61. 

RELIGIOUS  SOCIETIES. 

See  Will,  176. 

REMOVAL. 

See  Offick  and  Officer,  297. 

REMOVAL  OF  CAUSE. 
U.  8.  R.  8.,  §  639— repeal—  act  of  1876]  The  third  clause  of  section  680  of  the 
United  States  Revised  Statutes,  which  relates  to  the  removal  of  causes  to  the 
Federal  courts  on  account  of  prejudice  or  local  influence,  was  not  repealed  by 
the  act  of  congress  of  March  8, 1875,  and  is  still  in  force.  Lang  v.  Lynch,  Mass., 
817. 

REPLEVIN. 

1.  Bond  —  breach  of —  writ  dismissed  for  want  of  Jnrisdiction.]  The  condition  of 
a  replevin  bond  was  that  the  plaintiff  in  replevin  should  prosecute  the  writ  to 
^flnal  judgment,  pay  such  damages  and  costs  as  the  defendant  might  recover 
against  him,  and  restore  the  same  goods  and  chattels  in  like  good  order  and  con- 
dition as  when  taken,  in  case  such  should  be  the  final  judgment  on  the  writ. 
The  replevin  writ,  upon  its  face  good,  was  dismissed  on  appeal  for  want  of  juris- 
diction in  the  court  below  from  which  it  issued.  Held,  that  there  had  been  a 
breach  of  the  conditions  of  the  bond.  Held,  further,  that  to  satisfy  the  condi- 
tions of  the  bond,  the  plaintiff  in  replevin  must  prosecute  the  writ  to  a  final 
judgment  on  the  merits  of  the  case  affirming  his  own  right  of  possession  or 
ordering  a  return  and  restoration  to  the  defendant.    Pierce  v.  King,  R.  I.,  87. 
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REPLEVIN  —  Continued, 

2.  Demand.]  No  demand  is  necesBarj  before  commencing  an  action  of  replevin  if 
the  defendant  comes  tortioaalj  into  the  possession  of  the  property  and  tortiooalj 
detains  it  from  the  party  entitled  thereto.     BUbee  v.  FcuUIen,  Mass.,  115. 

3. 'Machinery  —  fixtures.]  Machinery  separatelr  constructed,  and  secared  to  a 
baildinff  by  bolts,  screws,  nails  or  cleats,  which  is  adapted  for  use  in  any  boUd- 
ing  and  which  can  be  removed  without  injury  to  itself  or  the  building,  and  it 
not  appearing  that  the  machinery  was  placed  in  the  building  to  carry  out  the 
purposes  for  which  it  was  erected,  or  to  permanently  increase  its  value  for  occn- 
pation,  is  not  a  part  of  the  realty.     Maguire  v.  Park,  Mass..  120. 

4.  Repairs  of  vess^ — lien  therefor  whUe  in  repairer's  possession — tranate  o£ 

possession  obtained  by  artifioe.]  Where  one,  who  has  a  lien  on  a  boat  for 
repairs,  is  induced  by  artifice  and  deceit  to  deliver  possession  of  the  same  to 
the  owner,  u]>on  the  latter*s  promise  to  give  forthwith  a  specified  security 
therefor,  and  the  owner  afterward  refuses  the  security,  such  delivery  is  not 
absolute  and  the  repairer  can  maintain  replevin  for  the  l>oat.  In  an  action  of 
replevin  by  A.  against  B.  &  C,  plaintiff's  evidence  was  to  the  following  efiect; 

B.  &  C,  owners  of  a  tug-boat,  sent  her  to  A.'s  works  for  repairs  and  promised  to 
give  him  notes  with  good  indorsers  in  payment  therefor.  When  the  work  waa 
partly  finished  C.  told  A.  that  the  indorsers  could  not  be  procured  but  that  there 
was  nothing  against  the  boat  except  A.'s  claim,  and  that  B.  &  C.  would  give  a 
mortgage  on  her  to  secure  the  notes.  This  A.  agreed  to  and  completed  the  repairs ; 

C.  then  paid  him  $500,  and  asked  for  the  boat,  which  A.  refused  to  deliver  nntil 
a  settlement.  Afterward  C.  brought  the  notes  and  promised  A.  that  as  soon  as 
the  mortgage  was  drawn  B.  &  C.  would  execute  it,  and  meantime  be  asked  for 
possession  of  the  boat.  Relying  upon  this  promise  A.  gave  him  possession  of 
the  boat  and  took  the  notes.  Subsequently  jB.  denied  C.'s  authority  to  promise 
the  mortgage  and  it  was  never  executed  nor  was  the  boat  returned.  The  court 
upon  this  evidence  granted  a  compulsory  nonsuit.  Held,  that  this  was  error. 
The  evidence  warranted  a  finding  by  the  jury  of  an  intention  to  deceive  and 
cheat  A.  It  did  net  show  an  absolute  delivery  of  the  boat,  but  simply  a  delivery 
on  condition  that  if  B.  &  G.  refused  the  security,  they  would  retain  the  boat.  Re- 
plevin would,  therefore,  lie.  Neafiev.  Patterson^  Penn.,  688. 

5.  Iliird  person  defending  -^ title  resting  on  fraud.]    A  third  person  is  not  admitted 

to  defend  in  an  action  of  replevin  when  the  only  right  he  shows  to  the  goods 
rests  upon  his  own  fraud.     Lefiy  v.  Woodeoek^  N.  H.,  682. 

^.  Timber  cut  from  mortgaged  premises.]  One  who  has  purchased  timber  trees, 
that  were  wrongfully  cut  from  mortgaged  premises  by  the  husband  of  the  mort- 
gagor, cannot  maintain  replevin  for  the  same  against  the  assignee  of  the  mort- 
gagee, though  the  mortgage  was  assigned  after  the  trees  were  cut.  Mo9h6r  v. 
Vehue,  Me.,  292. 
'  7.  Title  to  furniture  in  public  building.]  A  town  owned  an  engine-house  and  a  fire 
engine  kept  therein.  Engine  men  composing  the  company  were  appointed  from 
time  to  time  and  paid  by  the  town.  The  furniture  in  the  house  was  purchased  by 
the  company  with  money,  part  of  which  was  paid  bv  the  town,  part  raised  by 
subscription  by  citizens  for  the  purpose  of  fitting  up  the  house,  and  part  was  paid 
by  the  company  from  prize  moneys  received  by  it.  Upon  a  claim  of  ownersliip 
to  the  furniture  being  made  by  members  of  the  company, — Hdd,  that  the  title  te 
the  furniture  was  in  the  town.     Inhabitants  of  Brooktine  v.  Shermany  Mass.,  114. 

8.  Voluntary  organization  —  tenants  in  common.]    A  band  formed  by  voluntary 
association,  divided  into  two  factions.     Each  organized  a  new  l>and,  and  acted 
under  new  by-laws,  the  plaintiffs  retaining  the  name  of  the  old  band,  and  defend- 
ant's faction  assuming  a  new  name.     Hdd,  that  the  old  organization  was  al)an- 
doned,  and  that  the  plaintiffs  had  no  authority  to  act  as  its  trustees;  that  they 
could  not  maintain  replevin  against  the  defendants  to  recover  the  common  prop- 
erty, as  the  parties  are  tenants  in  common.    Hewett  v.  Hatch,  Vt.,  228. 
See  Statute  of  Frauds,  64. 
RESCISSION. 
See  Fraud,  186. 
REVENUE  LAW. 

Stamped  instruments  —  who  may  affix  stamp — burden  of  proof  on  whom,  te 
show  stamp,  when  instrument  lost]    Where  an  instrument  requiring  a  stamp 
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REVENUE  LAW -^Continued. 
baa  been  lost,  but  is  made  the  basis  of  a  salt,  tbe  onus  of  proving  the  absence 
of  a  stamp  is  upon  the  party  who  raises  the  objection.  The  pnndples  upon 
which  secondary  eyidence  of  the  contents  of  a  written  instrument  is  refused 
'  have  no  application  to  an  objection  which  arises  only  under  the  policy  of  the 
revenue  laws.  The  maker  of  an  instrument  requiring  a  stamp  is  not  obliged 
literally  to  affix  and  cancel  a  stamp  with  his  own  hand.  Under  a  reasonable 
construction  of  the  act  of  congress  any  party  interested  in  such  instrument  may 
affix  and  cancel  the  stamp  at  and  immediately  before  the  execution  thereof. 
M&rkeffi  Admnistraton  v.  Ifarx,  Penn.,  686. 

REVOCATION. 
iSw  Akbitration,  217. 

SALR 

1.  Breach  of  warranty  of  title  —  incumbered  with  a  chattel  mortgage.]    If  a  con- 

ditional vendee  fails  to  pay  according  to  the  terms  of  the  sale,  he  cannot  main- 
tain  an  action  for  deceit  and  breach  of  warranty  of  title,  although  the  property 
was  incumbered  with  a  chattel  mortgage,  and  Lad  been  taken  under  the  statute 
by  the  owner  of  the  mortgage,  in  case  the  mortgagee  was  present  and  acquiesced 
in  the  sale;  because  if  the  vendee  had  fulfilled,  the  mortgagee  would  have  been 
estopped  from  enforcing  his  claim.  When  one  sells  personal  property  in  his 
possessioD,  actual  or  constructive,  he  sells  it  with  an  implied  warranty  of  title; 
thus,  when  mortgaged  personalty  on  premises  occupied  by  both  the  mortgagor 
and  mortgagee  is  sold  by  the  latter,  his  possession  is  sufficient  to  raise  an  implied 
warranty  of  title.     Reynolds  v.  Roberts,  Vt.,  735. 

2.  Conditional  lease  —  insolvency  —  assignee — contract  —  lex  loci.]     Property, 

sold  couditionally  and  delivered,  without  a  legal  record  of  the  lien,  passes  to  the 
assignee  of  the  vendee  under  the  insolvent  law.  A  contract,  by  which  a  vendee 
of  billiard  tables  agrees  to  pay  in  monthly  installments  in  one  year  tbe  entire 
value  of  the  tables,  and  if  he  so  paid,  the  property  was  to  be  his,  and  if  not,  the 
vendor's,  is  a  conditional  sale,  and  not  a  lease.  When  one  here  orders  goods 
from  a  party  in  New  York  on  certain  terms  as  to  payment,  etc.,  but  they  are 
shipped  consigned  to  the  vendor,  and  accepted  on  dififerent  terms,  held,  that  the 
contract  was  made  in  this  State.     CoUendsr  Go.  v.  Marshall,  Vt ,  a71. 

8.  False  representations  of  vendor.]  The  rule  that  it  is  not  an  actionable  fraud  for 
a  vendor  to  falsely  represent  to  a  vendee  the  price  paid  for  property  sold, 
affirmed;  still  the  rule  should  be  carefully  construed  and  applied,  and  it  may 
admit  of  exceptions.     Ricfutrdson  v.  Noble^  Me.,  688. 

4.  Vendee  with  notioe  baying  of  bona  fide  purchaser.]  A  purchaser  with  notice 
may  protect  himself  by  showing  that  he  derived  title  from  a  bona  fide  purchaser, 
or  one  without  notice.     Barber  v.  Richardson,  Vt.,  789. 

6.  Warranty.]  In  an  action  for  false  warranty,  whether  it  be  assumpsit  or  case  in 
tort,  a  scienter  need  not  be  averred  by  the  plaintiff;  and  if  averred,  need  not  be 
proved.     Pkice  v.  MerriU,  R.  L,  21. 

6.  Warranty  — instruction  to  Jury.]  In  an  action  for  breach  of  warranty  of  sound- 
ness of  a  horse,  a  "  curb"  which  lamed  the  horse,  made  its  appearance  the  day 
after  the  sale.  Experts  were  examined  as  to  the  nature  and  cause  of  "curbs," 
the  judge  gave  an  instruction  which  authorized  the  jury  to  find  from  such  per- 
sonal knowledge  as  they  might  have  of  the  nature,  cause,  etc.,  of  a  curb.  Held 
error ;  that  the  subject  was  not  one  of  general  knowledge  and  observation,  but 
one  of  science,  and  the  jury  not  being  experts,  the  instruction  left  them  at  lib- 
erty to  disregard  the  evidence,  and  the  verdict  they  rendered  would  not  be 
"according  to  evidence."    Douglass  v.  Trask,  Me.,  60. 

SAVINGS  BANK  DEPOSIT. 
See  Gift,  186. 

SCHOOL-DISTRICT  TAX 
AMeasment  —  abatement]    The  proper  remedy  for  an  assessment  of  a  school-diS' 
trict  tax  upon  persons  not  taxable  in  the  district  is  an  application  made  by  them 
for  an  abatement.    School  District  v.  Selectmen,  N.  H.,  835. 
See  Taxation,  281. 
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SaRE  FACIAS. 
Bail— copies  of  appeal — evidence  —  practice.]  In  scire  faeias  against  ballon 
mesne  process,  with  a  plea  of  nul  Hel  record^  copies  of  appeal  are  record  evidence 
of  the  proceedings  and  judgments  shown  thereby.  Such  copies,  when  the  offi- 
cer's return  is  incorporated  into  them,  attested,  and  shows  tluit  the  defendants 
became  bail,  are  prima  fade  evidence  of  that  fact.  The  defendants  by  going  on 
with  the  case,  without  raising  the  question,  admitted,  by  implication,  that  they 
were  the  persons  returned  by  the  officer  as  bail.  A  certified  copy  of  the  record 
and  original  writ  were  not  admissible  for  the  defendants,  as  they  showed  noth- 
ing amounting  to  a  discharge  of  bail.  An  exoneretur  should  have  been  entered. 
The  failure  of  an  officer  to  deliver  a  bail  piece  will  not  discharge  the  bail.  The 
defendants  in  the  court  below  claimed  that  there  was  a  variance  between  tbe 
amount  of  the  judgment  offered  in  evidence  and  the  judgment  described.  HMy 
that  they  could  not  under  such  an  objection  raise  the  point  tbat  the  execution 
issued  for  too  large  a  sum.  The  court  affirmed  the  judgment  below,  deducting 
the  amount  of  error.    DarUng  v.  Cutting,  Vt.»  866. 

SEDUCTION. 
Xioss  of  services  of  child  —  action  by  parent]  The  seduction  of  a  child  without  the 
father's  consent,  resulting  in  a  loss  to  him  of  her  services,  entitles  him  to  main- 
tain an  action  against  her  seducer.  Whether  the  act  was  produced  by  force  or 
persuasion  is  a  question  with  which  the  appellate  court  has  no  concern.  Law- 
rence V.  Spenee,  W.  Y.,  414. 

SETTLEMENT. 
See  Pauper,  59. 
SETTLEMENT  AND  RELEASE, 
Fiduciary  relations  —  equity  Jurisprudence.]    The  principle  of  equitv  jarisprudence 
that  it  is  the  duty  of  courts  of  equity  to  examine  the  transactions  of  persons 
between  whom  fiduciary  relations  have  existed  with  the  utmost  watchfulness 
and  caution,  does  not  apply  to  transactions  occuring  subsequent  to  the  time  when 
such  fiduciary  relations  were  dissolved,  and  the  parties  are  each  represented  by 
counsel,  and  no  charge  of  corruption  is  made  against  the  counsel.  Korn  v.  Exec- 
utor of  Becker,  N.  J.,  760. 

SHERIFF. 

See  Execution,  82. 
SHIP  AND  SHIPPING. 

1.  Oontract  between  part  owners  as  to  who  shall  be  master.]    A  contract  between 

two  part  owners  of  a  vessel,  that  each  shall  sail  the  vessel  as  master  on  alternate 
vears,  cannot  be  invoked  by  one  (against  the  other)  when  he  has  acquired  such 
habits  of  intemperance  as  render  him  unfit  to  perform  the  duties  of  master. 
Whether  such  a  contract  is  void  as  being  against  public  policy,  qutgre.  Rogers  v. 
Sheerer,  Me.,  624. 

2.  Bamings  —  master.]    It  is  not  the  duty  of  the  master  of  a  vessel  to  ascertain 

how  much  of  the  earnings  belong  to  any  part  owner.  He  may  remit  the  freight 
money  to  the  managing  owner,  though  he  has  received  notice  from  one  of  the 
part  owners  to  remit  his  "  one-fourth  "  to  himself.    Patten  v.  Percy,  Me.,  566. 

3.  Master — part  owner.]    The  master  of  a  vessel  may  recover  of  a  part  owner  of 

the  vessel  any  sum  found  due  him  on  settlement  for  wages  and  primage,  though 
he  may  have  remitted  to  the  ship's  husband  the  freight  money  exceeding  in 
amount  the  sum  thus  found  due  him.    Percy  v.  Patten,  Me.,  566. 

SPECIFIC  PERFORMANCE. 
1.  Oral  agreement  to  convey  land  —  substantial  improvements.]  When  a  party  to 
an  agreement  fair  and  just  in  its  terms,  understandingly  entered  into  and  tson- 
cluded,  is  injured,  without  default  on  his  own  part,  by  its  non-fulfillment  of  the 
other  party,  the  most  direct  and  satisfactory  remedy  which  he  instinctively  seeks 
is  specific  performance.  The  ground  of  the  remedy  is  an  equitable  estoppel 
based  on  an  equitable  fraud.  A  father-in-law  made  an  oral  agreement  with  his 
son-in-law  that  it  he  would  sell  his  farm  and  come  and  live  with  him  on  the 
homestead,  carry  on  the  farm  and  maintain  him  and  his  wife  while  they  lived 
and  furnish  them  with  a  horse  and  carriage  for  their  own  convenience,  he 
would  convey  the  farm  to  plaintiff.    The  plaintiff  entered  into  possession  npoa 
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SPECIFIC  PERFORMANCE— C<m«»wel. 
faith  of  the  agreement,  made  improvements,  paid  taxes,  etc.,  thereby  enhancing 
the  valae  of  the  land.  Babsequently  some  unpleasantness  arose  between  the 
parties  and  the  father-in-law  refused  to  convey,  although  he  continued  to  reside 
with,  and  be  supported  by  the  plaintiff  until  his  death.  Held,  that  plaintiff  was 
entitled  to  a  specific  performance  of  the  agreement  by  the  sole  devisee  of  the 
vendor.  Woodbury  v.  Ga/rdner,  Me.,  108. 
2.  Statute  of  frauds  —  part  performance.]  A  court  of  equity  has  power  to  decree 
specific  performance  of  contracts  for  the  conveyance  of  lands,  notwithstanding 
the  statute  of  frauds  is  pleaded  as  a  defense.  Part  payment  of  the  purchase- price 
is  not  such  part  performance  as  witl  take  the  case  out  of  the  statute,  but  where 
the  contract  is  admitted  and  no  benefit  of  the  statute  claimed,  the  court  will 
decree  performance  if  the  evidence  clearly  shows  who  is  the  real  vendee.  Dovg- 
lass  V.  Snow,  Me.,  98. 

See  Attachment,  185;  Statute  op  Fbauds,  263. 

STATE. 

See  Negligence,  155. 

STATUTES. 

1.  Ctonstniction  of  public  —  taxation  —  stock  in  corporation  —  exemption.]    The 

public  statutes  were  intended  to  be  only  a  consolidation  and  arrangement  of  the 
statutes  as  they  were  then  in  force,  without  changing  any  existing  ris^hts.  When 
the  law,  as  expressed  in  the  public  statutes,  is  ambiguous  or  doubtful,  or  suscep- 
tible  of  two  constructions,  it  is  then  most  proper  to  examine  the  statutes  as  they 
previouslv  existed  to  aid  in  their  construction.  Under  Public  Statutes,  chap,  ll, 
§  4,  and  chap.  18,  §§  46,  57,  etc. ,  the  shares  of  stock  in  corporations  formed  for 
building  foreign  railroads  are  subject  to  the  excise  tax  of  one-tenth  of  one  per 
cent,  the  same  as  before  the  enactment  of  the  public  statutes.  Pratt  v.  Street 
Commissioners  of  Boston^  Mass.,  424. 

2.  Appointment  to  be  made  within  certain  time  —  directory.]    A  statute  provided 

that  ''a  census  .  .  .  shall  be  taken  ...  on  the  first  day  of  June,"  and  that  at 
least  six  months  previous  the  governor  shall  appoint  a  superintendent  of  the 
census.  Held,  that  the  power  to  appoint  a  superintendent  was  incident  to  the 
imperative  duty  of  taking  the  census;  and  that  the  governor  not  having  made 
an  appointment  within  the  prescribed  time  could  make  it  afterward.  In  re  the 
Census  Superintendent,  K  I.,  494. 

See  Corporation,  660. 
STATUTE  OF  FRAUDS. 

1.  Forbearanoe  of  opposition  to  probate  ofyrHl  —  consideration.]    The  promise  of 

an  executor  to  pay  $5,000  to  one  of  the  testator's  heirs  at  law  who  received  noth- 
ing under  the  will,  in  consideration  that  he  would  forbear  further  opposition  to 
the  probate  of  the  will,  claimed  to  have  been  made  as  it  was  through  undue  in- 
fluence, is  not  witliin  the  statute,  and  such  forbearance  is  a  sufiicient  considera- 
tion.    Bellows  V.  Sowles,  Vt.,  268. 

2.  Growing  timber — mortgage — replevin.  ]    Simple  contracts  for  the  sale  of  grow. 

ing  timber,  as  such,  to  be  cut  and  severed  from  the  freehold  by  the  vendee,  being 
executory  contracts  for  the  sale  of  chattels,  are  not  contracts  for  a  sale  of  an  in- 
terest in  lands,  and  are  not  within  the  statute  of  frauds.  Plaintiff  claiming 
under  a  mortgage  of  real  estate,  which  it  was  admitted  was  recorded  after  de- 
fendants had  severed  the  chat^ls  in  suit  from  the  freehold,  sought  to  replevin 
the  same.  Held,  that  the  title  to  the  chattels  was  in  defendant  and  plaintiflb 
could  not  recover.    Banton  v.  Sfiorey,  Me.,  64. 

3.  Parol  contract  —  sale  of  land  — R.  L.,  §  981.]     The  phLlntifiTs  house  being 
"mortgaged,  he  entered  into  a  parol  contract  with  the  defendant  to  purchase  the 

mortgage,  sell  the  house,  and  after  satisfying  the  mortgage  debt,  costs,  etc.,  to 
pay  the  balance  to  the  plaintiff.  The  defendant  purchased  as  agreed,  foreclosed 
and  sold  the  house,  the  plaintiff  in  reliance  on  the  contract  allowing  the  equity 
of  redemption  to  expire.  Held,  that  the  plaintiff  was  entitled  to  recover;  the 
contract  was  not  within  the  statute  of  frauds,  in  that  it  was  not  for  the  sale  of 
lands  or  an  interest  in  or  concerning  them,  and  could  be  completely  performed 
within  one  year ;  and  parol  evidence  was  admissible  to  prove  the  contract.  Me- 
Oinnis  v.  Cook,  Vt.,  233. 
Vol.  I.— 105 
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STATUTE  OP  FRAUDS --CanHnued. 
4.  Part  pexformanoe— Bale  of  growing  trees  —  contract  not  to  be  pflsfonned 
with&i  a  year  —  injunction — parol  evidence  to  prove  license.]  The  bill 
charged  the  defendaot  with  entering  upon  and  catting  and  removing  standing 
wood,  etc.,  from  the  timbered  lands  owned  by  the  orator's  intestate,  and  prayed, 
for  damages  and  a  perpetual  injunction.  The  defendant  admitted  the  charge 
and  justified  under  a  parol  contract.  The  master  found  such  contract;  and  that 
by  it  the  defendant  was  to  clear  eighty  acres  of  land  — ten  acres  the  first  year, 
and  then  five  each  year — and  was  to  have  the  wood  in  payment ;  that  he  had 
performed  for  three  years  and  claimed  the  right  to  continue ;  that  he  had 
expended  somewhat  in  teams,  etc,  in  preparation;  and,  at  the  intestate's  request, 
that  he  had  cleared  that  part  culled  of  timber,  and  so  less  remunerative.  HM, 
(1)  that  parol  evidence  was  admissible,  at  least  to  prove  a  license,  which  would 
be  a  defense  to  the  trespass;  (2)  that  the  contract  was  within  the  statute  of 
frauds,  aa  it  v>a$  not  to  be  performed  within  a  year,  and  that  the  defendant  had 
not  so  far  performed  that  be  had  any  enforceable  rights  under  the  unexecuted 

Sortion  of  the  contract;  (8)  but  before  the  injunction  is  granted,  the  orator  should 
o  equity  in  respect  to  the  executed  portion,  i,  e.,  make  the  defendant  whole. 
8heldon  v.  Preva,  Vt.,  680. 

6.  Prospective  guaranty.]    The  guaranty  of  a  future  liability  is  within  the  statute 

of  frauds;  thus,  C,  a  son-in-law  of  the  defendant,  was  about  to  erect  a  house, 
and  wished  to  purchase  doors,  windows,  etc. ,  for  the  same.  For  this  purpose 
the  two  went  to  the  plain ti fin'  place  of  business,  had  a  conversation  with  them, 
and  the  result  was,  the  articles  were  delivered  from  time  to  time  to  C,  on  his 
order,  and  charged  to  him.  The  referee  found  that  the  plaintiffs  understood 
*'  that  whatever  C.  ordered,  the  defendant  would  guarantee  the  payment  of," 
and  would  not  have  sold  except  for  such  understanding.  But  later  on  in  the 
report,  it  was  found  that  the  '*  plaintiffs  understood  that  they  were  to  collect  the 
same  of  C,  if  possible,  and  that  the  defendant  was  only  liable  to  pay  the  same 
in  case  "  it  could  not  be  collected  of  C.  Held^  that  the  defendant's  contract  was 
collateral  to  that  of  C,  and,  therefore,  within  the  statute  of  frauds,  although 
prospective.  Mead  v.  Watson,  Vt.,  745. 
6«  Sale  <k  goods — ^what  sufficient  acceptance.]  A.  constructive  receipt  and  accept- 
ance of  goods  to  meet  the  requirements  of  the  statute  of  frauds  can  only  be 
proved  by  clear  and  unequivocal  acts  on  the  part  of  the  buyer.  The  defendant 
verbally  bargained  with  the  plaintiffs  for  a  lot  of  crockery  to  be  imported  by 
them  at  Boston,  and  forwiirded  to  him  at  Manchester;  and  it  was  furtlier  agreed 
that  upon  itir  arrival  in  Boston,  it  should  be  stored  and  kept  there  by  the  plain- 
tiffs for  him  till  he  ordered  it  sent  forward.  After  keeping  it  a  reasonable  time 
they  forwarded  it  to  him  at  Manchester  with  a  bill,  and  he  refused  to  receive 
and  pay  for  it.     Clark  v.  Labreehe,  N.  H.,  499. 

7.  Speoifio  performance — assignee — administrator — surviving  partner — insolvent 

law — notice — put  on  inquiry.]  The  oratrix  entered  into  a  parol  contract  for  the 
conveyance  of  a  house.  She  paid  for  it  and  occupied  the  tenement  in  the  upper 
story,  without  rent,  for  more  than  four  years;  and  also  agreed  with  the  original 
owners  to  collect  the  rent  for  her  of  the  lower  tenement.  The  contract  was 
made  with  one  of  two  partners,  one  of  whom  is  now  dead,  and  the  other  insolv- 
ent; but  the  contract  was  made  known  to  the  other  partner,  who  did  not  object 
to  it.  A  bill  having  been  brought  against  the  assignee  and  administrator,  held, 
that  the  case  was  not  within  the  statute  of  frauds;  that  the  oratrix  was  entitled 
to  a  decree  for  the  conveyance  of  the  premises,  and  an  accounting  for  the  rent. 
The  house  did  not  pass  to  the  assignee ;  it  was  not  attachable  by  the  creditors  of 
the  original  owners,  they  holding  the  title  in  trust  for  the  oratrix;  and  the  fact 
that  she  was  in  possession  was  notice  to  the  creditors,  and  put  them  on  inquiry 
as  to  her  rights.    Holmes  v.  Caden  and  Carroll,  Administrators,  etc,  Vt.,  258. 

8.  Stock  Jobbing — ^partnership]    An  oral  agreement  to  share  equally  in  the  profits 

and  losses  resulting  from  the  purchase  and  sale  of  stock  already  owned  by  one 
of  the  parties  is  not  a  contract  for  the  sale  of  goods,  wares  and  merchandise,  and 
is  not  within  the  statute  of  frauds.  A  contract  with  brokers  for  the  purchase 
of  stock  upon  margin  is  not  void  as  a  wager  contract,  or  within  the  statutory 
provisions  against  stock  jobbing.  To  constitute  a  partnership  in  profits  it  is  not 
essential  that  there  should  be  a  community  of  interest  in  the  capital  or  stock 
producing  the  profits.  BuUard  v.  Smith,  Mass.,  212. 
See  Spbcific  Prrforicancb,  98. 
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STATUTE  OF  LIMTTATIONa 

1.  Absence  from  the  State.]  A  temporary  absence  does  not  arrest  tbe  ranning  of  the 

statute,  so  long  as  a  residence  is  retained  in  this  State.  Defendant,  liaving  a 
residence  here,  and  leaving  his  family  here,  went  into  New  York,  and  was  absent 
seyeral  years  for  business  purposes,  without  intending  to  acquire  a  new  residenite 
ortoalmndon  the  old  one.  He  was  frequently  herewith  his  family,  and  bis 
presence  could  have  been  easily  ascertained.  Held,  that  the  running  of  the 
statute  was  not  arrested.    Butland  MarbU  Co,  v.  Blm,  Vt.,  80. 

2.  Oause  o£  aotion  acoroing  in  another  State.]    The  statute  of  limitations  is  not  a 

defense,  when  the  cause  of  action  accrued  in  another  State,  unless  both  parties 
resided  there  at  the  time  the  cause  of  action  accrued.  The  plaintiff  resided  in 
Ohio,  and  the  defendants  in  Pennsylvania,  when  the  debt  was  contracted,  the 
residence  of  neither  party  having  been  changed.  HM,  that  the  statute  was  not 
a  bar.     TroU  v.  Hanauer,  Vt.,  261. 

3.  As  against  executors,  etc.]    The  statute  of  limitations  limiting  actions  in  assump- 

sit to  six  years  —  Pub.  Stat.  R.  I.,  chap.  205,  g  8  —  liegins  to  run  in  favor  of 
executors  and  administrators  as  soon  as  they  are  qualified.  Executors  and  ad- 
ministrators may  reduce  this  time  to  three  years  —  Pub.  Stat.  i{.  I.,  chap.  189, 
g^8;  chap.  205,  §9  —  by  giving  the  notices  provided  in  the  last-named  section. 
These  notices  are,  however,  not  a  condition  precedent  to  the  qualification  of  the 
executor  or  administrator.     Knotoles  v.  W holey,  R.  I.,  465. 

4.  Iiapse  of  time  —  presumption  of  payment.]    Payment  by  the  mortgagor  after  he 

had  sold  and  quit  possession  rebuts  the  presumption  x>t  payment  arising  from 
lapse  of  time,  not  only  as  to  him,  but  his  grantees  affected  with  constructive 
notice  of  the  mortgage.  Barrett  v.  Prentice,  Vt.,  647. 
6.  Mutual  accounts — auditors — acknowledgment.]  An  item  in  an  account  an- 
nexed which  has  been  paid,  and  a  receipt  given  and  accepted  therefor,  cannot 'be 
considered  an  **  unsettled  item"  within  Rev.  Stat.  1871,  chap.  81,  §  87.  An  item 
in  a  mutual  account  which  accrued  within  six  years  of  tbe  date  of  the  writ  can- 
not save  from  the  operation  of  the  statute  of  limitations  any  other  items  in  the 
account,  if  there  be  none  within  six  years  of  tbe  date  of  the  former.  An  auditor 
has  no  authority  to  pass  upon  the  account  laid  before  him  by  tbe  defendant  unless 
it  was  filed  in  setoff  in  the  court.  In  a  letter,  before  suit,  the  defendant  wrote 
the  plaintiff  concerning  the  account  sued  "  when  we  meet,  we  will  talk  it  over." 
Held,  that  this  was  not  a  sufficient  promise  or  acknowledgment  to  bring  the  case 
within  the  provisions  of  Rev.  Stat.,  chap.  81,  §97,  which  provides  that  no  promise 
or  acknowledgment  takes  a  case  out  of  the  operations  of  the  statute  of  limita- 
tions unless  the  promise  or  acknowledgment  is  express,  in  writing,  and  signed  by 
the  party  chargeable  thereby.     Perry  v.  Ghesley,  Me.,  591. 

6.  Promise  by  administrator  to  pay  claim — Oen.  Iiaws,  chap.  198,  §  6.]  A  promise 

by  an  administrator  to  pay  a  claim  against  the  estate  does  not  oind  either  the 
estate  or  the  sureties  on  his  bond  so  as  to  take  the  case  out  of  the  limitation  con- 
Uined  in  Gen.  Laws,  chap.  198,  §  5.    Judge  of  Probate  v.  Bllis,  N.  H..  711. 

7.  Promise  to  pay  *^  when  able  "  —  burden  of  proof.]  A  cause  of  action  founded  upon 

a  written  promise  to  pay  a  debt  **  when  able  "  accrues  as  soon  as  the  defendant 
has  the  pecuniary  ability  to  pay ;  but  proof  that  the  defendant  at  a  particular 
time  subsequent  to  making  the  promise  had  property  equal  to  and  greater  than 
the  amount  of  the  debt,  would  not  conclusively  show  that  he  was  able  to  pay  the 
debt  within  the  meaning  of  the  promise,  and  thus  give  a  right  of  action  on  the 

gromise.     Such  a  promise  should  be  reasonably  interpreted,  and  when  a  question 
I  raised  as  to  the  promisor's  ability  to  pay,  it  should  be  left  to  the  jury  as  a 
question  of  fact.    Tebo  v.  Edbinson,  N.  Y.,  750. 
See  Damages,  468. 

SHERIFF. 

See  Costs,  517. 

SUBROGATION. 

See  INBUBAKGB,  274;  Mortoaob,  612,  668;  SimBTT. 

SURETY.  • 

1.  Oontribution.]  A  surety  may  recover  in  assumpsit  of  a  co-surety  for  contribution, 
and  therefore  is  not  entitled  to  relief  by  equity  proceedings.  TUcomb  v.  McAUis- 
ter,  Me.,  609. 
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SURETY  —  Continued. 

2.  Joint — when  entitled  to  share  in  collaterali.]    The  rale  that  if  one  of  two  ioint 

sareties  for  an  insolyent  principal  holds  collateral  the  other  is  entitled  to  share 
in  it  does  not  apply  where  the  sureties  are  on  separate  bonds  to  secure  a  faith- 
ful discharge  of  dutj  on  the  part  of  the  principal  acting  in  different  capacities, 
first  as  guardian  of  an  insane  ward,  and  then  on  tiie  ward's  death,  as  administra- 
tor of  her  estate,  when  the  collateral  was  not  given  as  security  for  signing  the 
bond,  but  for  signing  as  surety  certain  bank  notes  ;  and  this  is  so,  although,  after 
it  was  claimed  that  the  principal  was  in  default,  the  sureties  entered  into  a  writ- 
ten agreement  to  join  in  defense  and  share  equally  in  the  liability;  and  the 
defendant  realized  more  out  of  the  collateral  than  he  was  compelled  to  pay  on 
said  notes.     SomerH  v.  Johnson,  Vt.,  638. 

3.  Subrogation  —  foreolosnre  —  deficiency —  assignment  of  bond— extinguishment] 

When  a  surety  has  paid  the  debt,  he  is  entitled  to  be  subrogated  to  all  the  rights 
of  the  creditor  against  the  principal  debtor.  Plaintiff  conveyed  land  to  defend- 
ant, who  covenanted  in  the  deed  to  assume  the  payment  of  a  mortgage  thereon 
given  by  her  grantor.  In  an  action  to  foreclose  said  mortgage,  plaintiff  and  de- 
fendant were  made  parties  defendants,  and  personal  judgment  for  deficiency 
against  each  was  sought.  The  defendant  in  this  action  defended  in  the  for» 
closure  suit,  and  previous  to  the  trial  she  stipulated  that  judgment  might  be 
entered  except  so  far  as  to  charge  her  with  a  deficiency.  Judgment  of  fore- 
closure and  sale  was  entered  accordingly  and  against  plaintiff  in  this  action  for 
a  deficiency,  who  thereafter  took  an  assignment  of  the  bond  and  mortgage.  In 
an  action  on  the  bond,  hM,  that  the  transfer  of  the  bond  did  not  operate  as  an 
extinguishment  of  the  personal  security,  and  that  plaintiff  was  entitled  to  re- 
cover.  HM,  further,  that  in  the  foreclosure  action,  the  rights  of  the  parties 
here,  as  between  themselves,  were  not  involved,  or  essential  to  the  judgment 
rendered.  The  rule  that  a  judgment  is  conclusive  not  only  as  to  the  questions 
litigated,  but  those  which  might  have  been  litigated,  means  such  as  were  within 
the  issues  before  the  court,  and  so  might  have  been  determined.  Fmrchiid  v. 
Lynch,  N.  Y.,  190. 
See  Bond,  427;  iNSOLYBirr  Law,  645;  Exbcxttors  and  Adhini8Tbaix)R8,  559. 

TAXATION. 

1.  Assessment^roU — wrong  name  inserted.]    In  the  city  of  New  York  a  failure  to 

insert  the  name  of  the  owner  of  real  estate  in  the  assessment-roll,  or  inserting 
the  name  of  one  who  is  not  the  owner,  does  not  invalidate  the  assessment,  but 
simply  confines  its  enforcement  to  the  land  assessed.  Haighl  v.  Mayor,  etc,,  of 
New  York,  N.  Y..  157. 

2.  Oommittee  of  school  district — assessment  —  warrant — R.  L.,  §§  2693,  3063 

— replevin  —  collector.]  1.  A  school  district  voted  to  have  two  terms  of  school, 
and  '*  to  use  the  public  money,  and  raise  the  balance  on  the  grand  list,  for  the 
support  of  said  schools."  After  using  the  public  money  to  defray  the  expenses 
of  the  first  term,  it  was  necessary  to  raise  only  $41.85;  but  before  the  second 
term  commenced  the  committee  assessed  a  tax  amounting  to  $153.14;  and  also 
another  tax,  after  the  close  of  the  second  term,  which  was  $82. 14  in  excess  of 
the  expenses  of  that  term.  Held,  that  the  tax  was  illegal,  in  that,  while  a 
slight  excess  over  the  amount  voted  would  not  vitiate  the  tax,  here  the  excess 
was  unreasonable;  and,  under  the  vote,  that  the  public  money  could  be  used  only 
toward  defraying  the  expenses  of  the  school.  2.  It  is  necessary  that  a  collector 
of  town  taxes  should  have  a  legal  warrant  to  collect  unpaid  highway  taxes 
delivered  to  him  by  the  selectmen  under  R.  L.,  §  3053.  BoweU  v.  fforUm,  Vt., 
231. 

3.  Oorporation — acts  of  1863, 1869  and  1880 ->  neglect  to  make  report  of  cost] 

Relator  failed  to  make  the  report  required  by  Its  act  of  incorporation  (Laws  1853, 
chap.  471,  §  3).  Seld,  that  the  commissioners  of  taxes  were  not  thereby  deprived 
of  jurisdiction  to  assess  relator^s  property.  Under  the  act  of  1859,  chap.  302, 
§  8,  the  tax  book  was  kept  open  for  examination  and  correction  during  the  time 
limited  by  said  act;  the  relator  did  not  appear,  and  made  no  objection  to  the 
*  assessment,  until  after  the  right  of  the  commissioners  to  correct  the  same  had 
expired.  Held,  that  under  the  act  of  1880,  chap.  269,  relator  was  entitled  to  no 
relief.  People,  ex  rel.  Mutual  Union  Tel.  Co,,  v.  Commistionere  of  Taxes,  N. 
Y.,6. 


Digitized  by  LjOOQ  IC 


Index.  887 

TAXATION  —  (hrUmued. 

4.  Bxemption  of  manufootuzing  property.]  The  statute  authorizing  towns  to 
exempt  manufacturing  property  from  taxation  for  a  term  not  exceeding  ten 
years  does  not  confer  authority  to  exempt  the  same  property  for  a  second  period 
of  ten  years.     Boody  v.  W(U8on,  N.  H.,  496. 

6.  Looal  assessment  —  constilntional  guaranty  —  oflbet.]  Under  the  act  chapter 
631  of  the  Laws  of  1868,  for  the  widening  of  portions  of  Sackett  and  other 
streets  in  the  city  of  Brooklyn,  land-owners,  part  of  whose  property  has  heen 
taken  for  the  improvement,  are  only  entitled  to  receivd  the  balance  of  award 
over  the  assessment  against  their  property.  But  where  several  lots  are  owned 
by  the  same  person,  which  are  treated  in  the  proceedings  as  distinct  and  sepa- 
rate parcels,  the  city  is  not  entitled  to  aggregate  the  whole  amount  of  the 
awards  and  assessments  and  set  off  one  against  the  other.  An  assessment  can 
only  be  enforced  against  the  land  assessed.  The  imposition  of  local  assessments 
for  benefits  is  an  exercise  of  the  taxing  power  of  the  legislature,  and  the  reduc- 
tion of  an  award  by  applying  thereon  an  assessment  not  measured  by  actual 
benefit  is  not  In  conflict  with  the  constitutional  provision  that  private  property 
shall  not  be  taken  for  public  use  without  just  compensation.  OeTiet  v.  Brook- 
lyn, N.  Y.,  150. 

6.  Notice  —  personal.]    A  statute  authorized  any  collector  after  due  notice  to  sue 

for  a  tax.  Ileld,  that  a  personal  demand  was  contemplated,  and  a  written 
request  by  mail  was  insufficient.     Parks  v.  Creasy,  Me.,  93. 

7.  Non-resident  stockholders,  where  may  be  listed  —  constitutional  law  —  man- 

damus— Judge.]  Under  our  statute  —  R.  L.,  §283  —  the  stock  of  non-resident 
stockholders  of  a  corporation  located  in  this  State  may  be  legally  set  in  the  list 
of  the  town  in  which  the  corporation  has  its  principal  place  of  business ;  and 
the  corporation  compelled  by  mandamtLS  to  pay  the  taxes  assessed  upon  such 
stock.  A  statute  authorizing  such  taxation,  and  allowing  the  corporation  to 
deduct  the  taxes  thus  paid  from  the  dividends  due  to  such  stockholders  is  con- 
stitutional. When  a  charter  is  taken  subject  to  future  legislation,  it  may  be 
modified  not  only  by  special  amendments,  but  also  by  a  general  law.  After  the 
parties  had  formally  agreed  in  their  statement  that  the  "  list  was  duly  made  out, 
verified  and  returned  according  to  law,"  if  notice  of  assessment  were  necessary, 
the  court  would  hold  that  it  was  given.  A  judge  of  the  supreme  court  can 
legally  make  an  order  for  the  return  of  a  petition  for  writ  of  mandamus  and  for 
filing  an  answer  thereto,  although  the  proceeding  was  in  favor  of  a  town  to 
compel  a  corporation  to  pay  a  tax,  in  which  town  the  judge  was  a  tax  payer, 
as  it  was  a  ministerial,  not  a  judicial,  act.  Town  of  St,  Albans  y.  Ths  National 
Car  Co./  VUlage  of  St.  Albans  v.  Sam^,  Vt.,  243. 

8.  Quarry  leased  —  Rev.  Ijaws,  §  348.1    A  slate  quarry,  leased  for  the  purpose  of 

manufacturing  roofing  slate,  should  be  set  in  the  list  of  lessor  ;  and  if  set  in  the 
list  of  the  lessee,  a  tax  assessed  thereon  is  invalid.  Real  estate,  within  the 
meaning  of  the  tax  law,  is  land  with  its  fixtures  and  accessories, —  land,  measura- 
bleand  capable  of  description  by  metes  and  bounds.    Huglus  v.  Vail,  Vt..  234. 

9.  Uncertainty  —  omission  of  dollar  signs.]      With  an  assessment-list  for  town 

taxes  was  a  certificate  setting  forth  the  total  valuation  in  dollars  and  cents  and 
the  amounts  in  dollars  and  cents  of  the  total  realty  tax  and  of  the  total  personalty 
tax.  Held,  that  the  assessment-list  sufficiently  described  the  estate  taxed,  and 
was  not  void  for  uncertainty  owing  to  a  lack  of  dollar  signs.  Hopkins  v.  Young, 
R.I.,539. 

See  Interest,  606 ;  Public  Statutes,  424. 

TAXES. 

1.  Assessments.  An  assessment  of  taxes  to  L.  **  et  ux."  cannot  be  upheld.    TVottY* 

Lowell,  Me.,  398. 

2.  A^tement  of  —  adjutant-general's  reports.]    The  fact  that  a  tax  has  not  been 

abated  is  no  evidence  that  it  has  been  paid.     The  appendices  to  the  report  of  the 
adjutant-general  of  the  State,  printed  by  the  State  printer,  are  admissible  as 
copies  of  returns  made  to  that  officer.     MUford  v.  Greeniush,  Me.,  569. 
See  Executor  and  Administrator,  106. 
TAX  COLLECTOR. 
Action  on  bond  of  delinquent— election  of  remedies  for  the  same  wrong.]    The 
two  remedies  afforded  a  town  against  a  delinquent  tax  collector  are  electiye. 
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TAX  COLLECTOR  — (7<?7i«»ni^. 
and  not  oonoarrent;  thos,  the  plaintiff  procared  a  justice  of  the  peace  to  iasne 
an  extent  against  the  defendant  collector,  caused  him  to  be  imprisoned,  and  now 
holds  his  body  on  the  extent.  HM^  tliat  an  action  could  not  be  sustained  on 
the  collector's  bond;  that  a  prosecution  of  one  remedy  was  a  bar  to  the  other. 
And  this  is  so,  although  the  defendant  is  out  oaball,  and  this  action  was  com- 
menced before  the  extent  proceedings.  There  was  a  waiver  of  the  previous  suit. 
It  is  presumed  that  the  regular  process  of  the  law  for  the  enforcement  of  a  judg- 
ment is  effectual  to  that  end.  Whether  the  plaintiff  under  the  pleadings  is  able 
to  contend  that  the  imprisonment  was  not  a  satisfaction  of  the  judgment,  as  the 
plea  alleges  that  it  was,  and  the  point  was  raised  by  demurrer,  not  decided. 
HarOand  v.  Hackett,  Vt.,  247. 

TAX  SALE. 

1.  nlegal  proceedings — title.]    Where  land  is  forfeited  to  the  State  for  the  non-pay- 

ment of  taxes  assessed  upon  it,  and  the  State  fails  to  convey  the  title  to  a  pur- 
chaser because  of  illegality  in  its  proceeding^  of  sale,  the  original  owner  has 
the  better  title,  and  may  maintain  an  action  therefor  against  such  purchaser. 
Chandler  v.  Wilson,  Me.,  519. 

2.  Pfescriptive  title  to  wild  lands.]     A  person  having  for  over  twenty  years  a  re- 

corded deed  of  a  township  of  mainly  wild  land,  and  during  that  time  lumbering 
on  some  portions  of  it  and  cultivating  other  portions,  does  not  thereby  divest 
the  true  owner  of  his  title  to  certain  lots  within  the  township  which  have  not 
been  occupied  during  that  period  of  time.  A  person  who  obtains  the  title  of 
three  of  the  five  heirs  of  an  owner  of  land,  deceased,  can  recover  only  three 
undivided  fifths  of  the  land  of  a  person  in  possession,  although  the  latter  per- 
son does  not  occupy  under  the  other  heirs.     lb. 

TENANTS  IN  COMMON. 

1.  Deed  of  real  estate  to  association  not  authorized  to  hold —  erections  made  on 

common  land  without  co-tenant's  consent — adverse  possession.  J  A  deed  of  real 
estate  to  a  well-known  association,  all  of  whose  members  can  be  ascertained,  but 
which  is  not  authorized  to  take  and  hold  real  estate,  may  properly  be  considered 
as  a  grant  of  the  estate  to  those  who  are  described  by  its  title,  making  the  per- 
sons  associated  in  the  society  tenants  in  common  of  the  land  conveyed.  A 
structure  wrongfully  placed  upon  common  property  by  a  part  of  the  tenants  in 
common,  and  which  excludes  other  tenants  from  full  possession  and  enjoyment, 
and  tends  to  establish  a  title  adverse  to  them,  may  be  removed  by  such  other 
tenants,  they  not  having  given  their  consent  to  its  erection.  Byfifn  v.  Bickford, 
Mass.,  428. 

2.  One  cannot  maintain  replevin  against  other.]    Plaintiff  and  B.  were  tenants  in 

common  of  a  horse  kept  by  B.  on  plaintiffs  farm.  Plaintiff  sold  his  half  to  B.. 
and  took  a  lien  on  the  horse  as  security,  which  lien  was  seasonably  recorded.  B. 
subsequently  sold  the  horse  to  H.,  who  purchased  without  notice;  and  H.  sold  to 
the  defendant,  who  purchased  with  notice  of  plaintiflf*s  lien.  Hcld^  that  any 
notice  which  the  defendant  had  did  not  affect  his  rights,  as  he  derived  his  title 
from  a  bona  fide  purchaser;  and  that  plaintiff  could  not  maintain  replevin,  as  he 
and  the  defendant  were  tenants  in  common.  Barber  v.  Richardson^  Vt.,  739. 
See  Partition,  665 ;  Replevin.  528 ;  Will,  4P5. 

TENDER. 
See  Usury,  752. 
TITLE. 
Oloud  on — vacating  tax  title — remedy  at  law  J     A  lot  of  land  in  Providence  was 
devised  to  A.  for  life,  remainder  to  B.  and  C.  in  fee.     Pending  the  life  estitte  B. 
mortgaged  his  interest  to  D.     While  the  title  remained  thus,  the  collector  of 
taxes  levied  on  the  lot,  and  after  advertisement  sold  **  the  right,  title  and  inter- 
est of  A.,  B.  and  O.  in  and  to  an  undivided  seven-eighths  part, '  and  subsequently 
for  another  tax  levied  again,  and  after  advertisement  sold  "  the  right,  title  and 
interest  of  A.,  B.  and  C.  in  and  to  three  undivided  eighths  part.*'    No  notice  of 
the  sales  were  g^ven  by  the  collector  to  D.,  and  D.  was  the  purchaser  at  both 
sales.     iT^M,  under  the  provisions  of  Pub.  Stau  R.  L.chap.  42,  §§  4,  6,  and 
chap.  44,  g§  8, 10,  12,  that  the  sales  were  void.    As  to  annual  taxes,  the  estate 
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TITLE  —  OoTUinued.  * 

of  the  life  tenant  is  first  liable.  As  to  both  tax  levies,  the  effect  of  the  coarse 
pnrsaed  was  to  throw  a  disproportionate  charge  on  A.  and  C.»  and  to  relieve  pro 
tanto  B.  and  D.,  thas  selling  one  man's  estates  for  another's  taxes.  C.  filed  a 
bill  in  equity  against  D.  to  obtain  a  reconveyance.  Held,  that  the  bill  coald  not 
be  sustained.  Equity  will  not  interfere  to  remove  a  cloud  upon  title  in  favor  of 
a  party  out  of  possession »  claiming  under  a  legal  title  against  his  antagonist  who 
is  in  possession  under  the  written  title  which  makes  the  cloud.  The  remedy  at 
law  is  sufficient.  Weaver  v.  Arnold,  R  I.,  532. 
See  ExBcunoN,  82 ;  Fraudulent  Ck)NyBTANCB,  755 ;  Office  akd  Officbb,  641 ; 

Tax  Sale,  519. 

TOLLS. 
See  CoRPORATioiT,  63. 

TOWN. 

Oompemation  of  lister.]  A  lister  can  recover  only  such  compensation  for  his  services 
as  the  town  votes  him,  in  a  case  where  long  usage  is  not  an  element.  Barnes  v. 
TownofBakerifleld,  Vt.,  671. 

TOWN  BONDS. 

Validity  of  —  liability  of  oommissioners.]  Bonds  issued  by  a  town  for  the  construc- 
tion of  a  railroad  under  an  act  authorizing  the  same,  upon  consent  being  obtained 
of  a  majority  of  the  tax  payers,  are  void  unless  such  consent  has  actually  been 
given.  The  affidavits  of  the  assessors  certifying  that  such  consent  had  been 
obtained,  and  upon  which  the  bonds  were  authomed  to  be  issued,  are  not  con- 
clusive as  against  the  town,  and  in  an  action  brought  upon  the  bonds  the  town 
may  show  that  consent  of  a  majority  of  the  tax  payers  had  not  been  given.  But 
no  action  will  lie  on  behalf  of  the  town  against  the  commissioners  for  damages 
sustained  by  the  wrongful  issuing  of  the  bonds.  The  verified  certificate  of  the 
assessors,  made  in  conformity  with  the  act,  is  a  justification  of  and  protection  to 
the  commissioners,  acting  in  good  faith,  In  issuing  the  bonds.  The  Town  of 
Ontario  v.  BUI  and  others,  N.  Y.,  160. 

TOWN  CLERK  RECX)RD8. 

A  record  made  by  a  town  clerk  of  a  document  which  the  law  does  not  require  to 
be  recorded  is  not  admissible  as  evidence  that  it  is  a  copy  of  the  original,  even 
though  the  town  derk  is  deceased.    MUford  v.  Chreenbush,  Me.,  569. 

TREASURER'S  BOND. 

liability  of  sureties  —  evidence  —  res  gestae. J  Sureties  on  a  treasurer's  bond  are 
liable  only  for  derelictions  of  duty  occurring  during  the  term  covered  by  the 
bond.  The  undertaking  of  sureties  on  a  treasurer's  official  bond,  that  he  shall 
faithfully  perform  his  duties,  involves  the  obligation  of  making  correct  reports 
according  to  law  as  well  as  the  payment  of  funds  in  bis  custody.  A  false  report 
made  by  a  treasurer  is  a  violation  of  official  duty  rendering  his  sureties  liable  to 
the  party  injured  thereby.  In  an  action  against  sureties  for  an  alleged  breach 
of  suck  a  bond  the  official  reports  made  by  the  tre&surer  during  the  term  cov- 
ered are  a  part  of  the  res  gesta  and  competent  evidence,  not  only  of  the  affirma- 
tive facts  appearing  therein,  but  also  as  reflecting  upon  and  illustrating  the 
objects  and  motives  of  other  official  acts  which  are  properly  the  subject  of  in- 
vestigation.   Supervisors  of  Tompkins  County  v.  Bristol,  N.  X.,  164. 

TRESPASS. 

1.  2>amag0  by  ■hoep.J    If  the  defendant  admits,  in  an  action  of  trespass  quare 

dausum,  that  his  sheep  were  upon  the  plaintiflTs  land,  the  burden  is  upon  him 
to  show  some  justification  or  excuse;  and  if  the  sheep  entered  from  the  high- 
way, and  no  justification  or  excuse  is  shown  by  the  defendant,  the  plaintiff  is 
entitled  to  recover  damages.     Hodsdon  v.  JSUgore,  Me.,  290. 

2.  Judgment  oonoliisiTa  of  title.]    A  judgment  for  the  plaintiff  in  an  action  of  tres- 

pass quare  dausum  fregit,  rendered  upon  a  plea  of  soil  and  freehold  in  the  de- 
fendant, is  conclusive  of  the  title  in  a  writ  of  entry  for  the  same  land  brought 
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TRESPASS  —  Continued, 
by  the  former  defendant'  against  the  former  plaintiff.    Iforan  y.  Ifansur,  N. 
H.,  501. 

3.  Railroad  conductor — stolen  property.]    A  railroad  conductor,  who  permits  a 

passenger  to  trayel  on  his  train,  taking  with  him  goods  known  hj  the  conductor 
to  be  stolen,  is  not  liable  to  an  action  therefor  by  the  owner  of  the  goods.  Rand- 
leUe  y.  Judkins,  Me.,  129. 

4.  Iiooal  transitory'  action  ^Jurisdiction  — motion  to  dismiss.]    Trespass  on  the 

freehold  will  not  lie  in  this  State  for  a  trespass  committed  on  lands  in  Massa- 
chusetts. Objection  to  the  jurisdiction  maj  be  raised  at  any  stage  of  the  pro- 
ceedings bj  motion  to  dismiss.    Niles  v.  Hotoe,  Vt. ,  510. 

6.  Tenant  by  curtesy — lease — Juzisdiotion.]  •  A.,  as  tenant  by  the  curtesy,  the 
inheritance  belonging  to  B.,  leased  certain  realty  to  D.  After  the  death  of  A., 
B.  conyeyed  the  estate  to  C,  D.  remaining  in  possession.  C.  gaye  D.  notice  both 
of  his  title  and  to  quit  the  premises.  Hda,  that  D.  was  tenant  by  sufferance  of 
C. ;  that  D.'s  occupation  was  of  a  tenement  or  estate  let  within  tne  meaning  of 
the  statute.  A  statute  gaye  to  special  courts  of  common  pleas  jurisdiction  **  of 
all  actions  brought  for  possession  of  tenements  or  estates  let,  against  tenants  and 
others  who  haye  broken  the  terms  and  conditions  of  the  lease  or  agreement 
under  which  they  hold,  or  who  hold  or  occupy  tenements  or  estateiiby  wrongful 
entry  of  detainer,  or  as  tenants  at  will  or  by  sufferance."  Held^  that  a  special 
court  of  common  pleas  had  jurisdiction  of  an  action  of  trespass  and  ejectment 
brought  by  G.  against  D.     Kenney  y.  Sweeney,  22  R.  I.  22. 

6.  Writ  of  possession  —  ofiBoer — lease.]  Trespass  cannot  be  maintained  a^nst  an 
officer  charged  with  the  duty  of  serying  a  writ  of  possession,  for  remoying  from 
the  premises  the  person  and  goods  of  one  in  possession  as  cetiui  que  truH  of  him 
who  was  the  nominal  tenant  and  against  whom  the  writ  of  possession  Issued. 
A  judgment  for  possession  against  a  tenant  is  a  judgment  against  one  in  posses- 
sion under  such  tenant.     Danforih  y.  8tratton,  Me.,  220. 

See  Chattel  Mobtoagb,  672;  Exbmftion,  690. 

TRIAL. 

1.  Charge  of  oourt-— request  covered  by.]    Defendant's  counsel  requested  the 

court  to  charge  **  that  if  the  jury  find  that  the  defendant  was  not  acting  delib- 
erately but  impnlsiyely  when  he  first  struck  his  wife,  and  that  the  subsequent 
striking  of  Mrs.  Harris  and  the  boy  Neals  was  impulsiye  and  not  deliberate, 
then  they  must  take  into  consideration  the  defendant's  state  of  mind,  which 
would  be  consistent  with  such  impulse  when  they  consider  the  question  of  the 
deliberation  of  the  defendant  when  he  fired  the  shot."  The  court  said  '*  Yes.  It 
is  a  mere  play  upon  words.  It  seems  to  me  I  haye  coyered  the  whole  ground." 
Defendant's  counsel  excepted  to  the  language  '*  It  is  a  mere  play  spon  words." 
Seld,  that  defendant  was  not  prej  ndiced,  as  the  court  had  already  presented  to 
the  jury,  but  in  different  language,  the  ideas  included  in  the  request.  People 
y,  Jones,  N.  Y.,  880. 

2.  Charge  of  court —  defendant  must  produce  license.]    On  such  a  trial  a  request 

to  charge  the  jury  '*  that  the  sale  of  intoxicating  liquor  on  diyers  occasions  at  a 
place  or  tenement  is  not  conclusiye  eyidence  that  the  sale  was  illegal  unless  the 
State  proye  that  the  defendant,  at  the  time  of  said  sales,  had  no  license/'  was 
rightly  refused.  The  g|iiit  of  the  defendant  is  to  be  established  not  condu- 
siyely  but  beyond  a  reasonable  doubt.  A  statute  makes  the  keeping  for  sale 
eyidence  that  the  sale  or  keeping  is^illegal,  and  it  is  for  the  defendant  to  produce 
his  license.     State  y.  Hbxsie,  R.  I.,  ^1. 

3.  Charge  of  court.]    On  such  trial  a  request  to  charge  the  jury  "  that  the  notorions 

character  of  the  defendant's  premises  or  the  notoriously  bad  or  intemperate 
cliaracter  of  persons  yisiting  the  same,  or  the  keeping  of  the  implements  or 
appurtenances  usually  appertaining  to  grog-shops,  tippling-shops  and  places 
where  intoxicating  liquors  are  sold  is  not  prima  facie  eyidence  that  such, 
premises  are  nuisances,"  was  rightly  refused,  because  ambiguous  and  mislead- 
ing,   lb. 

4.  Charge  of  ooturt.]    The  presiding  justice  at  the  trial,  when  asked  to  instruct  the 

jury  that  they  must  be  satisfied  the  name  of  the  person  on  whom  the  larceny 
was  committed  was  as  charged  in  the  indictment,  B.,  did  so,  adding  '*  but  there 
is  eyidence  tending  to  show  the  man's  name  was  B."  Byidence  had  been  intro- 
duced that  B.  gaye  his  name  as  B.;  that  some  one  called  at  the  police  station. 
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TBlAL^ConHmied. 
uked  for  '*  6.,"  reooflniized  him,  and  paid  a  fine  imposed  on  him.  Hdd  no  error. 
8UUe  V.  MeA7idre%os,H.  L,  455. 
6.  Orosa-ezamination  — ooUateral  matten.]  The  extent  to  which  a  crosa^xamina- 
tion,  relating  to  collateral  matters,  may  be  carried,  is  within  the  discretion  of  the 
presiding  judge.    State  v.  EolUnSy  Me.,  584 

6.  Jury  unable  to  agree — further  instructions.]    After  the  jury  had  taken  the  case 

and  been  in  the  jury  room  for  two  hours  the  court  sent  to  them  a  message  by  the 
sheriff,  inqniring  if  the  jury  desired  further  instructions.  The  sheriff  reported 
that  the  jury  were  unable  to  agree  whether  they  desired  further  instructions 
or  not.  Thereupon  the  presiding  judge  ordered  the  jury  to  be  broufi^ht  into  court, 
and  further  instructed  them  upon  the  importance  of  agreement,  and  in  relation  to 
the  manner  of  considering  certain  testimony  and  evidence  in  the  case.  Held  no 
error.     lb. 

7.  Instmction  as  to  whether  title  passed —  deliTery  questioned.]  When  the  ques^ 

tion  whether  a  deed  was  ever  in  fact  delivered  is  pending,  it  is  not  error  for  the 
court  to  decline  to  instruct  the  jury  that  the  deed  conveyed  a  title.  Osgood  ▼. 
-KK(W,N.H.,707. 

See  Constitutional  Law,  206;  Criminal  Law,  455. 

TRUST  AND  TRUSTEE. 
Accounts  kept  by  —  evidence  — sureties — securities  —  interest.]  The  dealings  of  ' 
a  trustee  of  trust  funds,  and  the  acts  done  by  him  in  the  performance  of  his 
duty  as  trustee  while  the  surety  remains  liable  on  his  bond,  are  admissible  in 
evidence  against  the  surety  in  an  action  upon  the  bond.  It  is  the  duty  of  a  trus- 
tee to  keep  accounts  of  the  trust  estate,  and  the  accounts  kept  by  him,  although 
kept  in  a  firm  register  of  a  company  of  which  the  trustee  was  a  member,  are 
admissible  in  evidence  as  acts  done  by  him  in  the  performance  of  his  duties. 
Where  securities  forming  a  part  of  the  trust  estate  have  been  wrongfully  sold 
by  the  trustee,  at  a  price  below  their  original  cost,  and  the  proceeds  converted 
by  him,  his  sureties  are  only  chargeable  with  the  value  of  the  bonds  at  the  time 
of  their  unlawful  sale  and  conversion  in  the  absence  of  any  evidence  of  a  subse- 

Suent  increase  in  their  value.     In  determining  the  amount  for  which  execution 
lould  issue  in  such  a  case,  interest  should  be  computed  upon  the  amount  con- 
verted by  the  trustee  from  the  date  it  is  found  to  be  due  up  to  the  date  of  issu- 
ing the  execution,  without  costs.    McKim  v.  Blake,  Mass.,  485. 
See  Bbbd,  47 ;  Will,  729. 

^  TRUSTEE  PROCESS. 

^^Igency  —  claimant.]    The  principal  defendant,  as  agent  of  the  claimant,  entered 
'    into  a  contract  to  build  a  bridge  for  the  trustee.    Both  the  claimant  and  defend. 

ant  worked  on  the  bridge,  the  former  employing  the  latter,  and  paying  him. 

The  officers  of  the  town  did  not  know  of  the  agency.     Held,  that  the  trustee 

should  be  discharged,  and  that  the  fund  belonged  ^to  the  claimant.    Davis  ▼. 

Willey,  Yt.,  257. 

2.  Claimant  cf  funds.]    When  the  claimant  of  funds  in  the  hand  of  an  alleged  trus- 

tee is  examined  as  a  witness  and  fails  to  make  full,  true  and  explicit  answers  to 
all  questions  touching  the.  funds  and  the  source  of  his  claim  to  them,  his  claim 
will  be  adjudged  invalid.     Thompson  v.  Beed  and  Trustees,  Me.,  604. 

3.  Note  payable  m  another  State — maker  not  trustee.]   The  maker  of  a  negotiable 

sight  draft,  not  payable  in  this  State,  cannot  be  held  as  trustee  of  the  payee  of 
the  draft.     Chadboum  v.  Oilman,  N.  H.,  614. 

4.  Proceeds  of  exempt  property  —  life  annuity.]     Where  one  sells  property,  a 

part  of  which  is  exempt  and  a  part  non-exempt,  an  amount  of  the  debt  equal  to 
the  value  of  the  exempt  part  cannot  be  attached  by  trustee  process.  If  in  such 
case  there  was  no  fraud,  and  it  was  the  understanding  between  the  parties  that 
a  debt  due  from  the  vendor  to  the  vendee  should  be  paid  out  of  the  non-exempt, 
it  will  be  so  applied,  and  only  the  balance  held.  Nor  can  the  avails  of  exempt 
property  be  reached  by  trustee  process,  although  the  debt  assumed  the  form  of 
a  Itfe  annuity,  and  the  defendant  had  left  the  State  to  reside  in  New  Hampshire. 
Hastie  v.  Kelley,  Vt.,  646. 
6.  Wages  of  seaman.]  The  wages  of  a  seaman  engaged  in  coasting  trade  are  not 
exempt  from  trustee  process  while  in  the  hands  of  liis  attorney,  a  proctor  in  the 
Vol.  L  — 106 
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admiralty  court,  by  whom  it  haa  been  collected.  Ayer  v.  Bratjon  and  Trustee, 
Me..  219. 
6.  Writ  of  error — releaaing  debtor  from  arrest  doee  not  satlafjr  Jnd^ent.]  On  a 
writ  of  error  broaght  by  the  plaintiff  in  error  to  review  the  jnoraient  of  a  mnni- 
cipal  court,  error  in  fact  cannot  be  assigned  wehn  the  matter  of  fact  might  have 
been  put  in  issue  and  tried  in  the  original  action.  The  arrest  of  a  judgment 
debtor  on  execution  and  his  subsequent  release  by  order  of  the  judgment  credi- 
tor does  not  operate  as  a  discharge  and  satisfaction  of  the  judgment.  In  a  trus- 
tee process  the  fact  that  the  only  trustee  within  the  jurisdiction  of  the  court  was, 
npon  his  answer  and  with  the  consent  of  the  plaintiff,  discharged,  did  not  oast 
the  jurisdiction  of  the  court.    Baymond  y.  BuUertoarth,  Mass.,  216. 

USURY. 

1.  Foreclosure  of  mortgage  —  tender — amendment  of  pleadings  —  evidence.]  An 

offer  to  pay  the  amount  due  on  a  mortgage,  either  at  the  law  day  or  thereafter 
before  foreclosure,  will  extinp^uish  the  security,  although  the  tender  is  not  kept 
good  and  the  money  brought  into  court;  but  that  rule  does  not  apply  where  the 
affirmative  relief  of  a  cancellation  of  the  security  is  sought  and  granted. 
Where  an  answer  contains  two  defenses  inconsistent  with  each  other,  the  defend- 
ant has  the  right  to  choose  upon  which  of  the  defenses  he  will  rely,  and  the 
*  court  may  order  the  pleadings  to  be  so  amended  as  to  conform  them  to  his 
choice,  the  plaintiff  not  being  misled  thereby.  The  defense  set  up  to  a  mort- 
gage  sought  to  be  foreclosed  was  usury.  On  the  trial  the  defendant  testified, 
that  before  the  action  was  commenced  she  tendered  plaintiff  the  precise  amount 
she  had  received  from  him  together  with  the  interest,  but  told  him  she  would 
not  pay  the  bontu,  and  plaintiff  refused  to  accept  it.  Held,  that  this  was  not  an 
admission  on  the  part  of  the  defendant  of  the  debt  as  a  valid,  legal  obligation. 
Breunich  v.  Wesdmann,  N.  T. ,  752. 

2.  Referee's  report  should  state  the  fEtots.]    In  an  action  f^inst  a  bank  to  recover 

the  penalty  for  the  taking  of  illegal  interest,  the  usurious  transaction  having 
been  conducted  nominally  at  least  by  the  cashier,  but  claimed  by  the  plaintiff  to 
be  a  mere  cover  of  the  bank  to  conceal  its  part  in  receiving  the  usury,  the  referee 
failed  to  find  the  material  fact,  which  of  the  two  the  pluntiff  negotiated  with, 
—  the  bank,  or  the  cashier  individually;  but  reported  the  facts  for  and  against 
the  plaintiff's  theory,  and  submitted  to  the  court,  not  to  infer  the  fact,  but  to 
decide  whether  the  '*  things  done  amounted  in  law  to  a  mere  cover,"  etc.  Held, 
that  it  was  not  an  inference  of  law  but  a  pure  question  of  fact,  and  that  the  court 
had  no  authority  to  infer  from  the  reported  facts,  that  the  loan  was  made  by  the 
defendant,  and  the  manner  of  it  a  trick  to  evade  the  lAiury  laws.  DatAy  v« 
mrst  NaHonal  Bank  of  St.  Albant,  Vt.,  670. 

VENDOR  AND  PURCHASER. 
Agreement  to  convey  real  estate  —  equity  —  tmsts  —  assignment — mortgage — 
attaching  creditors.]  When  one  delivers  to  another  his  promise  in  writing  to 
convey  to  him  real  estate  for  a  specified  price,  payable  at  a  certain  time,  he  thereby 
transmits  an  equitable  estate,  and  he  becomes  the  trustee  of  the  estate  for  the 
equitable  vendee,  who  becomes  the  trustee  of  the  purchase-money  for  the  equit- 
able vendor.  The  vendee  may  mortgage  such  an  equitable  interest  and  that  mort- 
gage may  be  assigned ;  and  when  the  assignee  gives  notice  of  the  mortgage  and 
assignment  to  the  vendor  the  latter  then  becomes  the  trustee  of  the  estate 
for  tne  assignee.  Such  an  assignee  after  seasonable  tender  of  the  purchase- 
money  brouffht  a  biU  in  equity  against  the  vendor  for  conveyance,  making  the 
creditor  of  the  vendee,  who  had  attached  the  latter^s  interest  in  an  action  still 
pending,  a  party  defendant.  Held,  that  snch  creditor,  not  having  tendered  the 
purchaise-money,  cannot  set  up  that  the  mortgage  and  assignment  were  fraudu- 
lent  as  to  creditors.    BUker  v.  Moore,  Me.,  528.  *^ 

WARRANTY. 

SeeSiLUL,  21,  60. 

WATER  AND  WATBR-COURSE. 

1.  Floatable  streams — driving  logs  —  corporations.!  A  corporation  was  chartered 
by  the  legislature,  and  authorized  to  make  sncn  improvement  in  the  upper 
waters  of  Androscoggin  river,  as  would  "  facilitate  and  render  more  convenient 
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the  drifting  or  driving  of  the  logs,  masts,  spars  and  other  timber,  by  removing 
obstractions,  bailding  dams,  wing^  dams,  gates,  piers,  booms  and  so  forth,"  and 
farther  authorized  to  demand  and  receive  a  specified  toll  upon  every  log  that 
should  pass  its  dam  at  the  outlet  of  Big  lake.  Held  (in  an  action  by  a  log-owner 
who  had  paid  the  toll,  for  damages  for  so  anreasonably  managing  their  dams  as 
to  deprive  the  plaintiff  of  the  advantages  for  which  he  had  paid),  that  the  wants, 
desires  or  demands  of  a  particular  shareholder  in  the  defendant  corporation 
could  not  abridge  or  modify  the  duties  and  obligations  of  the  defendant;  that  it 
was  not  material  who  was  the  owner  of  the  lands  upon  which  the  dams  were 
built.  Lewiaton  Steam  MUl  Company  ▼.  EieTiardaan  Lake  Dam  Company ,  Me., 
671. 

2.  Riparian  owners  —  ii^Jnnction.]    A  bill  in  equity  by  one  mill -owner  to  enjoin 

other  mill-owners  upon  the  opposite  side  of  a  stream,  at  the  same  power,  for 
using  more  than  one-half  the  water,  complained  that  the  defendant,  within,  ten 
days,  commenced  to  use,  and  were  continuing  to  use,  and  were  threatening  to 
use  in  the  future  more  water  than  they  were  lawfully  entitled  to,  thereby  depriv- 
ing  the  plaintiflFs  of  sufficient  water  to  run  their  mill,  and  obliging  them  to  shut 
down  portions  of  it,  and  thus  throwing  out  of  employment  some  two  hundred 
persons.  Held,  that  the  injury  claimed  does  not  appear  to  be  of  that  permanent 
or  irreparable  character  necessary  to  justify  or  require  the  interposition  of  a 
court  of  equity  by  way  of  injunction.  Westbrook  Manvfactwring  Company  v. 
Warren,  Me.,  608. 

3.  Waste  from  saw-mills  thrown  into  the  river  —  zipazian  owners — reasonable 

use  —  prescription  —  equity  practice  —  multifariousness.]  Where  several  re- 
spondents,  acting  separately  and  independently  of  each  other,  deposit  the  refuse 
material  and  debris  arising  from  the  operation  of  their  saw-mills  into  the  same 
stream,  whence,  by  the  natural  current  of  the  water,  it  is  carried  down  the 
stream  and  commingles  into  one  indistinguishable  mass  before  reaching  the  com- 
plainant's premises  where  it  creates  the  nuisance  and  inflicts  the  injuries  com- 
plained of,  hsld,  upon  a  bill  in  equity  for  perpetual  injunction,  that  the  several 
acts  of  the  respondents  constitute  but  one  cause  of  action  and  all  the  respondents 
may  be  joined  in  the  same  bill  to  restrain  the  nuisance.  Where  the  same  relief 
is  asked  against  all  claiming  a  common  right,  and  the  same  general  acts  are 
alleged  and  proved  against  all  as  contributing  to  the  same  nuisance,  and  the 
object  of  the  bill  is  to  obtain  relief  for  one  nuisance  to  which  all  the  respondents 
contribute,  it  is  not  multifarious,  although  the  respondents  may  have  different 
and  separate  interests.  Nuisances  and  injuries  affecting  waters,  including  the 
obstruction,  diversion  and  polluting  of  streams,  affords  sufficient  ground  for 
equitable  interference,  and  *■'  at,  too,  without  first  establishing  the  fact  of  the 
nuisance  by  a  suit  at  law,  "here  the  injury  is  irreparable  or  where  adequate 
compensation  therefor  cannot  be  obtained  at  law.  The  law  does  not  lay  down 
any  fixed  rule  for  determining  what  is  a  reasonable  use  of  the  water  of  a  stream 
by  a  riparian  owner.  It  is  such  reasonable  use  as  will  not  interfere  with  a  like 
reasonable  use  by  all  others  affected  by  his  acts,  and  must  depend  upon  the  cir- 
cumstances of  each  particular  case.  In  order  to  obtain  a  prescriptive  right  to 
the  use  of  the  water  of  a  stream  there  must  have  been  a  perceptible  amount  of 
injury  to  the  adverse  party  throughout  the  period  necessary  to  gain  such  right. 
Locktoood  Company  y.  Lawrence^  Me.,  408. 

See  CoNSTiTUTiOKAi*  Law,  258 ;  EquiTT,  897. 

WAYS. 

Report  of  ooflunittee  on  damages.]  The  report  of  a  committee,  appointed  nnder 
the  statutes  of  Maine  to  appraise  the  damages  of  the  land-owner  for  the  location 
of  a  way,  may  be  to  the  supreme  judicial  court  when  it  is  finally  completed.  It 
is  not  required  to  be  made  at  the  first  term  next  after  the  appointment  of  the 
committee.  Wdib  v.  County  Commieiioners,  Me.,  149. 
See  Eabbmxjxt,  223. 

WIDOW. 
See  HoicBSTBAD,  224. 
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WILL. 

1.  Abeolnte  gift  of  note.]    Under  a  clause  in  a  will  giving  '*  to  my  sister  the  promis- 

sorj  note  I  hold  signed  by  her  and  by  M.,  also  the  sum  of  my  deposit  with  in- 
terest/' in  a  savings  bank,  and  *'  three  hundred  dollars  of  the  sum  of  my  deposit 
in"  another  savings  bank  '*  for  her  support  for  life,  the  residue  from  and  after 
her  decease  to  be  equally  divided  between  my  nephews  and  nieces/'  the  legatee 
takes  an  absolute  title  to  the  note.    Herrick,  EzeoiUor,  v.  Wright,  N.  Y.,  336. 

2.  Oodicil — real  estate  in  tmst —  duty  to  rent.]   A  testator,  by  his  will,  gave  to  his 

grandchildren  certain  moneys  in  trust,  to  be  paid  to  them  at  a  certain  time 
together  '*  with  the  interest  it  had  gained  or  received."  By  a  codicil  he  also  gave 
to  them  certain  real  estate  "in  trust,  the  same  as  mentioned  in  my  aforesaid 
will."  Held^  that  by  the  terms  of  the  will  and  cddlcil,  construed  together,  it  was 
the  duty  of  the  trustee  to  obtain  a  reasonable  rent  from  the  real  estate  for  the 
benefit  of  the  infants.     Thompson,  Trustee,  v.  Thom/pson,  Mass.,  276. 

3.  Oonstruction  of —  bequest  of  personalty  when  absolute.]    A  testator,  by  the  first 

clause  of  his  will,  provided  as  follows  :  "I  give  and  bequeath  to  my  beloved 
wife,  Susanna,  my  remaining  personal  property,  it  may  be  money  or  whatever 
kind  it  will,  to  her  full  ownership,  so  long  as  she  doth  live.  Further,  I  recom- 
mend that  my  hereinafter-named  executor  shall  see  that  her  money  does  not  be- 
come lost."  The  widow  used  but  part  of  the  income  of  the  personal  property 
and,  at  her  death,  left  the  principal  and  surplus  interest  still  in  the  hands  of  the 
testator's  executor.  HM,  that  the  clause  of  the  will,  quoted,  vested  the  person- 
alty therein-mentioned  in  the  widow,  absolutely.  The  recommendation  to  the 
executor  to  see  that  the  widow's  money  did  '*  not  become  lost,"  was  not  sufficient 
to  convert  the  devise  into  a  trust ;  and  the  fact  that  she  allowed  the  corpus  of  the 
personalty  to  remain  in  the  executor's  hands  was  immaterial.  The  bequest  of 
the  widow  was  the  residue  of  the  testator's  personal  propertv  remaining'  after 
provision  had  been  made  for  the  other  bequests  contained  in  the  will ;  and  this, 
altjouffh  the  widow's  bequest  preceded  the  others  in  the  instrument.  MerheFs 
Appecu,  Penn.,  688. 

4.  Oonstruction  of —distribution.]    Trustees  under  a  will  were  directed  to  pay  the 

net  income  of  the  residue  of  the  testator's  property  (not  required  for  the  payment 
of  two  annuities)  to  his  wife  during  her  life,  and  at  her  death  to  distribute  the 
fund  (except  so  much  as  might  be  required  to  pay  the  two  annuities)  among 
those  who  would  take  as  distributees  of  his  personal  estate  had  he  died  intestate, 
immediately  after  the  death  of  his  wife.  At  the  death  of  his  wife  the  trust  fund 
contained  bonds  for  the  payment  of  money  with  semi-annual  interest  coupons 
attached,  pavable  at  difi^erent  times.  The  surviving  trustee  had  collected  the 
coupons  as  they  matured.  A  bill  in  equity  being  brought  by  the  trustee  fbr  in- 
structions as  to  whether  the  amount  received  by  the  trustee  in  payment  of  the 
first  set  of  coupons  which  matured  after  the  death  of  the  testator's  widow  were 
apportionable  between  her  estate  and  the  distributees  under  the  will,  and  if  so, 
in  what  manner  the  apportionment  should  be  made.  Held,  that  the  moneys  re- 
ceived by  the  trustee  from  the  coupons  not  payable  at  or  before  the  time  of  her 
death,  being  coupons  for  interest  for  six  months,  which  had  begun  to  run  at  the 
time  of  her  death,  should  be  apportioned  according  to  the  proportional  part  of 
the  six  months  which  in  each  class  of  coupons  hn^  elapsed  at  the  time  of  her 
death.  Adams,  Jr.,  Trustee,  v.  Adams,  Mass.,  121. 
6.  Oonstruotion  of — tmst  estate  —  distribution  of.]  The  testator  by  his  will  pro- 
vided,  after  certain  specific  bequests,  that  the  remainder  of  his  estate  should 
remain  invested  as  he  should  leave  it  at  his  death,  for  the  space  of  five  years; 
that  all  the  income  accruing  from  the  estate  during  that  time  should  be  divided 
equally  among  his  wife  and  four  children;  that  in  case  of  the  death  of  any  of 
the  children  during  that  time,  without  issue,  their  share  should  be  divided 
equally  among  the  surviving  children,  except  as  to  the  share  of  his  daughter, 
Louisa  Whitney,  and  as  to  her  share  he  provided  that  in  case  of  her  death  her 
share  should  be  divided  between  her  two  children,  Anna  Louisa  Field  and  Elea- 
nor Q.  Whitney  (afterward  Mrs.  Allen);  but  should  either  or  both  of  her  said 
children  die  without  issue,  then  the  income  bequeathed  to  such  child  or  children 
should  be  divided  equally  among  his  immediate  children.  The  testator  further 
provided  that  at  the  expiration  of  the  five  years  after  his  death  the  principal  of 
all  the  property  should  be  divided  Into  five  equal  portions,  one  portion  to  be 
invested  and  the  income  thereof  paid  to  his  wife,  and  one  portion  to  be  invested 
and  the  income  thereof  paid  to  his  daughter  Louisa  Whitney,  and  at  her  death 
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the  sailie  to  be  divided  between  her  two  children;  but  Bhoald  either  of  her  chil- 
dren die  without  issue  then  her  share  of  the  income  was  to  go  to  his  immediate 
children.  He  also  gave  one  of  said  portions  to  each  of  his  other  three  children, 
'*  to  have  and  to  hold  and  to  dispose  of  the  same;  but  if  either  of  them  should 
die  intestate  and  without  legal  issue,  it  is  mj  will  that  all  of  his  or  her  portion 
of  my  estate  shall  be  equally  divided  among  their  surviving  brothers  and 
sisters."  He  also  provided  that  if  either  of  his  children  should  die  without  legal 
issue  during  the  space  of  five  years  after  the  testator's  death,  **  then  all  of  that 
portion  of  the  principal  of  mv  estate  bequeathed  to  such  child  or  children  shall 
be  added  In  equal  shares  to  the  portions  of  such  of  my  immediate  children  who 
may  be  living  at  the  expiration  of  the  five  years  aforesaid.*'  William  D.  Qod- 
dard,  one  of  the  children,  died  intestate  and  without  issue,  after  the  will  was 
made  and  during  the  life-time  of  the  testator,  and  one-third  of  the  portion  of  the 
estate,  which  would  otherwise  have  belonged  to  him,  was  paid  to  the  petitioner 
as  trustee  for  the  portion  of  Louisa  Whitney.  He  managed  it  for  her  for  sev- 
eral years  when  she  died  leaving  a  husband  and  two  chfldren  surviving,  Mrs. 
Field  and  Mrs.  Allen.  Mrs.  Alien  subsequently  died  leaving  a  husband  and 
issue  surviving.  In  an  action  brought  for  the  construction  of  the  will  the  ques- 
tion arose  in  regard  to  the  trust  estate  whether  one-third  of  the  portion  given 
William  D.  Goddard  by  the  will,  and  held  in  trust  by  the  petitioner  as  aforesaid, 
was  to  be  held  in  trust  and  subject  to  the  provisions  which  applied  to  the  other 
portions  of  the  estate  given  in  trust,  or  whether  at  the  expiration  of  the  period 
of  five  years,  after  the  decease  of  the  testator,  it  became  the  absolute  property  of 
Louisa  Wliitney  discharged  of  all  trust;  also  whether  the  said  trust  was  ter- 
minated in  whole  or  in  part  by  the  decease  of  Mrs.  Allen  leaving  lawful  issue, 
and  if  so,  who  was  entitled  to  the  property.  Held,  that  it  was  the  intention  of 
the  testator  that  the  division  should  be  made  by  addition  to  the  portions  else- 
where given  to  such  survmng  children,  and  upon  the  same  terms  as  those  upon 
which  such  portions  were  given.  When  a  testator,  in  the  entire  structure  of  his 
will,  has  revealed  an  intention,  the  language  of  individual  clauses  is  always  to 
be  construed  with  reference  to  that  intention,  even  if  in  another  instance  or 
another  connection  it  might  properly  receive  a  different  construction.  That  the 
rights  of  Mrs.  Field  and  Mrs.  Allen  were  derived  directly  from  the  will  and  that 
they  took  thereunder  as  purchasers.  HM,  also,  that  the  devise  over,  in  case 
either  of  the  granddaughters  died  without  legal  issue,  necessarily  implied  that 
if  she  died  leaving  issue,  an  estate  of  inheritance  was  devised  to  her;  that  the 
fact  that  Mrs.  Allen's  share  was  to  be  kept  in  trust  during  her  life-time  was  not 
inconsistent  with  the  fact  that  she  was  equitably  the  owner  of  the  property; 
that  after  her  decease  the  property  was  to  be  treated  as  her  intestate  property 
and  the  personalty  would  pass  to  her  administrator,  and  by  the  law  which  pre- 
vailed at  the  time  of  her  decease,  the  husband  would  be  entitled  to  the  whole 
thereof  after  payment  of  debts  and  expenses,  and  in  the  real  estate  he  was  enti- 
tled to  his  tenancy  by  the  curtesy.  Goddard  v.  Whitney,  Mass.,  729. 
Devise.]  A  testator  devised  as  follows  :  * '  Item.  I  give,  bequeath  and  devise 
unto  the  town  of  Dresden  in  the  county  of  Lincoln,  to  have  and  to  hold  forever 
in  trust,  and  upon  the  conditions  hereinafter  stated,  all  my  real  estate,  situated 
in  said  town  of  Dresden,  and  all  my  meeting-house  property  in  said  town  owned 
by  me;  also  in  addition  to  the  above,  the  sum  of  five  thousand  dollars  ($5,000), 
provided  that  the  said  town  of  Dresden  shall  create  and  establish  a  fund  of  three 
thousand  dollars  ($3,000],  to  be  known  as  the  Lithgow  Pine  Grove  Cemeterv  fund, 
to  be  kept  in  trust,  and  iield  in  trust  by  said  town.  The  interest  of  which  shall 
be  pwd  annually  to  the  owners  or  proprietors  of  such  cemetery  ..."  Held^  1. 
That  the  testator  intended  to  establish  a  fund  of  $8,000  and  the  real  estate 
named  for  the  benefit  of  the  cemetery.  2.  That  the  rejection  of  the  real  estate 
by  the  town  was  a  rejection  of  the  whole  devise.  3.  That  the  condition  could 
not  be  performed,  since  the  town  had  no  legal  authority  to  raise  a  fund  or  a  part 
of  a  fund,  the  income  of  which  was  to  be  a  gratuity  to  a  private  corporation  or 
to  individuals.  4.  That  the  devise  falls  into  the  residuum  of  the  estate.  5. 
That  the  residuary  legatees  take  the  real  estate  in  common  and  personal  property 
in  severalty  under  a  further  clause  of  the  will  reading  as  follows  :  *'  Should 
any  one  of  the  aforesaid  devisees  or  legatees  refuse  to  accept  the  devised  estate 
upon  the  conditions  named  in  said  devise,  then  such  part  together  with  the 
remainder  of  my  estate  I  then  give,  bequeath  and  devise  one-half  to  the  said 
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town  of  Dresden,  and  tlie  remaining  half  to  the  citj  of  Augosta."  lAtquet  ▼. 
Inhabitant$  of  Dresden  and  other$,  Me.,  146. 

7.  Deviae  —  abaolute  fee.]    A  testator  deviaed  a  portion  of  his  estate  as  follows : 

"  I  giye  and  devise  to  mj  wife  ...  all  the  rest  and  residue  of  mj  real  estate; 
hot,  on  her  decease,  the  remainder  thereof  I  give  and  derise  to  my  said  children 
..."  Held,  that  the  wife  took  the  fee,  and  that  the  devise  over  was  void. 
Mitchell  V.  3for»e,  Me.,  608. 

8.  Devise  —  contingent  remainder^]     Testator  bequeathed  to  each  of  his  seven 

children,  who  mi^ht  survive  him,  $8,000  in  monev,  or  real  estate  equivalent  to 
that  sum,  deducting  therefrom  what  mnj  have  been  charged  to  either,  as  an 
advancement,  said  legacy  to  be  paid  to  them  severally  on  tbeir  arriving  at  the 
age  of  twenty-one  years,  or  on  their  marriage,  without  interest.  He  gave  his 
wife  the  income  of  the  remainder  of  his  estate  for  life.  "And  after  the  decease 
of  my  said  wife,  I  give,  devise  and  bequeath  all  my  estate,  both  real,  personal 
and  mixed,  to  mv  children,  ioTu?  may  then  be  living,  in  equal  shares;  and  in  case 
either  of  them  shall  have  died,  leaving  legal  heirs,  then  such  heirs  shall  be 
entitled  to  the  share  which  their  deceased  father  or  mother  would  have  been' 
entitled  to  if  living,  to  hold  to  them  and  their  respective  heirs  and  assigns  for- 
ever." Petitioners  asked  for  the  partition  of  the  real  estate  claiming  an  undi- 
vided third  by  virtue  of  a  deed,  from  the  widow,  one  son  and  a  daughter  who  are 
still  alive.  Ueid^  that  no  interest  passed  by  the  deed,  for  until  the  widow  was 
dead,  it  was  not  known  who  would  take,  the  interest  being  a  contingent 
remainder.     Colby  v.  Duncan,  Mass.,  70. 

9.  Devise — perpetuiUes.]    A  devise  was  as  follows:  "I  give  and  bequeath  unto 

Hiram  Ck>ffin,  his  heirs,  etc.,  the  remainder  of  my  homestead  farm  .  .  .  upon 
condition  as  follows:  that  he  pay  annually  the  sum  of  $50  to  the  M.  E.  Church 
in  Columbia  village,  for  the  support  of  preaching^  or  if  the  said  Hiram  choose  to 
pky  the  principal  of  which  the  above  sum  is  the  interest  all  at  one  time  or  in 
pa3nnents  within  .  .  .  then  my  executors,  hereinafter  named,  shall  give  a 
'  good  and  sufficient  deed  to  the  said  Hiram  Coffin,  his  heirs,  etc. ,  which  shall  be 
as  good  and  binding  as  if  given  by  me  .  .  .  But  if  the  said  Hiram  or  his  heirs 
fall  in  any  way  to  perform  the  conditions  above  named,  then  I  give  and  bequeath 
the  farm  before  named  to  the  said  M.  E.  Church."  Held^  1.  That  as  the  contin- 
gency upon  which  the  devise  to  the  church  was  to  vest  might  not  happen  within 
life  in  being  and  twenty-one  years,  the  devise  was  void,  as  offending  the  rule 
against  perpetuities.  2.  That  the  option  given  the  first  taker  to  extinguish  the 
condition  and  perfect  his  own  title  aid  not  remove  the  uncertainty  of  the  time 
of  the  vesting  of  the  devise  over,  and  hence  did  not  take  the  devise  out  oi  the 
rule.  8.  That  the  first  taker  was  not  made  a  trustee  for  the  second  contingent 
devisee,  but  held  in  fee  subject  to  the  conditions.  4.  That  whatever  rights  the 
demandants  representing  the  church  have  in  equity,  they  have  not  the  iesal  title- 
accompanied  by  a  present  rifht  of  entry.     Merritt  v.  Bueknam,  Me.,  38o. 

10.  Devisees  taking  as  tenants  m  common—per  capita — elapsed  legacy — ^residaazy 
clause  carries.]  Testator's  will  concluded  with  the  following  residuary  clause: 
"  1  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  and  mixed,  wherever  and 'however  situate,  of  which  I  am  now 
possessed  or  may  die  seized  or  possessed,  unto  my  sons  8.,  T.,  B.,  H.,  J.  and  C. 
to  have  and  to  hold  the  same  with  all  the  privileges  and  appurtenances  to  the 
same  belonging,  to  them  the  said  S.,  T.,  B.,  H.,  J.,  and  C.  their  heirs  and  as- 
signs forever."  HeUd,  that  the  devisees  took  under  Pub.  Stat.,  chap.  172,  §  1,  as 
tenants  in  common,  not  as  joint  tenants.  The  devisees  being  individually  named 
and  nothing  in  the  will  or  in  the  testator's  circumstances  indicating  a  dif- 
ferent intent,  that  the  devisees  took  as  individuals  not  as  a  class.  One  of  these 
sons  died  without  issue  before  the  testator.  Held^  that  the  deceased  son's  share 
lapsed,  and  at  the  testator's  death  descended  to  his  heirs  as  intestate  estate.  A 
general  residuary  devise  or  beauest  carries  lapsed  or  void  devises  or  bequests, 
but  does  not  include  any  gift  which  fails  of  the  residue  itself.  Church  v.  Uhwrch, 
R.  I.,  485. 

11.  Donee  for  life — powers  of  sale — abaoltite  title — power  to  mortgage.]  When  a 
testamentary  gift  is  expressly  limited  to  the  donee,  for  life,  a  superadded  power 
given  to  the  donee  to  sell  and  appropriate  the  proceeds  will  not  enlarge  his  in- 
terest in  an  absolute  estate.  A  testamentary  gift  for  life  with  added  power  in 
the  donee  of  sale  and  appropriation  of  proceeds  will  not  enable  the  donee  to 
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mortgage  more  than  his  life  interest,    i?.  J.  Hospital  Trust  Oo.  v.  OommereicU 
ITat.Bank^R.  I.,  44. 

12.  Zhctrintio  evidence  to  aidconstmotion— beqmests  to  religions  societies.]  The 
testator  gave  the  residue  of  his  estate  *'  e<^ually  to  the  authorized  agents  of  the 
home  and  foreign  missionary  societies,  to  aid  in  propagating  the  holy  religion  of 
Jesus  Christ."  There  being  no  societies  the  names  of  wmch  conformed  accu- 
rately to  the  description  contained  in  the  will,  and  several  societies  of  the  char- 
acter descril>ed  having  appeared  as  claimants  to  the  fund,  a  bill  in  equity  was 
brought  to  obtain  the  direction  of  the  court  for  its  distribution,  ffeld,  that  ex- 
trinsic evidence  could  be  given  to  ascertain  the  intention  of  the  testator,  and  that 
for  that  purpose  the  facts  known  to  the  testator  at  the  time  he  executed  the  will, 
the  names  by  which  he  was  accustomed  to  call  the  missionary  societies,  or  bv 
which  they  were  usually  called  and  known  in  the  religious  society  with 
which  he  worshipped,  the  interest  shown  by  him  in  any  particular  missionary 
society,  and  the  contributions  which  he  mjkde  for  missionary  purposes,  were 
competent  facts  to  aid  in  identifying  the  societies  intended  by  the  will.  Held, 
also,  that  such  a  bequest  was  a  good,  charitable  bequest.  Hinckley,  Executor,  v. 
Thacher,  Mass.,  176. 

13.  Bzeoution  of  power.]  A  person  taking  under  the  execution  of  a  power  created 
by  will  does  not  derive  his  title  from  the  donee  but  from  the  donor,  under 
the  authority  of  the  instrument  creating  the  power.  The  intention  to  exe- 
cute a  power  must  appear  by  a  reference  in  the  instrument  to  it,  or  to  the 
subject  of  it,  or  from  the  fact  that  the  instrument  would  be  inoperative  with- 
out the  aid  of  the  power.  Accordingly  held,  where  the  testatrix,  after  certain 
specific  bequests,  described  all  the  other  property  disposed  of  as  *'  all  the  rest, 
residue  and  remainder  of  my  estate,  real,  personal  and  mixed,  wheresoever  sit- 
uated  and  to  which  I  am  in  any  manner  whatsoever  entitled,"  that  it  was  not  an 
execution  of  a  power,  it  appearing  that  the  testatrix  had  other  property  of  her 
own  to  which  the  language  used  could  have  referred.  Patterson  v.  Wilson, 
Md.,  692. 

14.  Bzecution  of —  presence  of  witnesses.]  It  is  not  necessary  to  the  legal  execu- 
tion  of  a  will  that  it  be  signed  or  sealed  in  the  presence  of  the  subscribing  wit- 
nesses, nor  that  the  witnesses  sign  in  the  presence  of  each  other.  Welch  v. 
Adams,  N.  H.,  644. 

16.  Bzecntion — witness  —  presence  of  testator.]  In  Rhode  Island  the  witnesses 
to  a  will  must  subscribe  their  names  in  the  presence  of  the  testator.  Acknowl- 
edgment by  a  witness,  in  the  presence  of  the  testator,  of  the  witness'  signature 
affixed  in  the  testator's  absence,  is  a  nullity.     Pawtwcket  v.  BaUou,  R.  I.,  534. 

16.  Fee,  sul^ect  to  executory  devise  —  ^  child  or  children  "  —  "  issue."]  A  clause 
in  testator's  willprovided  as  follows:  **I  give,  devise  and  bequeath  to  my 
daughter,  M.  A.  W.,  during  her  natural  life,  and  at  her  decease  to  her  children, 
one-half  of  a  lot  and  half  ofall  the  buildings  and  improvements  thereon,  situated 
...  .  One-quarter  of  said  house  and  lot  I  devise  to  S.  L.,  her  heirs  and 
assigns,  and  the  remaining  quarter  of  said  house  and  lot  I  give  and  devise  to 
J.  B.,  her  heirs  and  assigns,  for  and  during  the  natural  life  of  each  of  them,  but 
if  any  of  them,  or  all  may  die,  leaving  no  child  or  children,  then  my  will  is  that 
each  respective  right  shall  be  divided  equally  amongst  my  daughters,  A.  A. ,  S. 
L.  and  J.  B.,  their  heirs  and  assigns  forever."  M.  A.  W.'died  childless.  Held, 
that,  on  her  decease,  her  one-half,  not  the  whole  estate,  became  divisible  among 
her  sisters,  and  that  S.  L.  took  under  the  will  an  estate  in  fee-simple,  subject 
to  a  gift  over  by  executory  devise.  Distinction  traced  between  the  words  "  child 
or  children  "  and  the  word  "  issue  "  in  case  of  a  testamentary  gift  with  limita- 
tioos  over.     Barney  v.  Arnold,  R.  I.,  620. 

17.  Distribution  —  hair  absent  fifteen  years — alien — probate  court — notice  — 
R.  Ifc,  §  2246.]  The  intestate  died  in  1871,  unmarried  and  without  issue,  but 
leaving,  as  it  was  supposed,  as  her  heirs,  only  two  brothers,  but,  in  fact,  also  an 
absent  sister,  the  female  plaintiff.  The  defendants  purchased  the  interest  of 
one  brother  in  1874;  and  the  probate  court  in  1877  distributed  the  estate,  one-half 
to  one  brother,  and  the  other  half  to  the  defendants,  the  assig^nees  of  the  other 
brother,  in  accordance  with  a  statute  passed  in  1876  —  R.  L.,  §  2245  —  which  pro- 
vided that  the  share  of  an  heir,  absent  and  unheard  of  for  fifteen  years,  could  be 
distribute  ,to  the  other  heirs,  and  if  the  absent  person  proved  to  be  alive  an 
action  was  given  to  recover  his  share  of  any  one  reeeimng  the  same  under  order 
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of  the  court.  Held,  tliat  the  defendants  are  liable,  and  that  the  plaintifl 
coald  sustain  an  action  against  them  to  compel  payment  for  her  share;  and  that 
they  are  jointly  liable,  having  taken  the  title  jointly.  The  fact  that  the  intes- 
tate was  an  alien  cannot  avail  as  a  defense.  The  amount  to  be  recovered  is  not 
the  value  of  the  share  at  the  time  of  distribution,  with  interest;  but  the  share  is 
chargeable  with  expenditures  necessary  for  the  preservation  of  the  property, 
and  with  loss  caused  by  depreciation  without  the  fanlt  of  the  distributee.  The 
heir  should  be  credited  with  rents  and  profits,  If  any  were  or  might  have  been 
received .  The  notice  given  by  the  probate  court,  before  the  order  of  the  distri- 
bution, was  sufficient;  and  the  finding  of  the  court  as  to  the  absence  of  the  heir, 
etc.,  is  conclusive.     Lenehan  ▼.  Spautding,  Vt.,  255. 

18.  Fraud — court  of  chancery,  Jarisdiction  of— legacy— charge  on  land.]  When 
a  testator  devises  his  real  estate  to  his  heirs,  and  in  the  same  will  gives  certain 
sums  of  money  to  persons  who  are  not  his  heirs,  making  the  payment  of  the 
legacy  a  charge  on  the  land,  it  is  a  fraud  for  the  heirs,  by  agreement  exclusively 
between  themselves,  to  procure  the  county  court  to  render  a  judgment  disallow- 
ing the  will.  In  such  a  case,  the  court  of  chancery  has  jurisdiction,  and,  the 
land  still  being  in  the  possession  of  the  heir,  has  power  to  charge  the  legacy 
upon  it,  and  this  on  the  around  of  fraud.     Wetherbee  v.  G?uue,  Vt.,  663. 

19.  Intestacy  —  who  entitled  to  administration.]  In  granting  letters  of  adminis- 
tration the  interest  of  the  estate  is  the  main  object  to  be  kept  in  view.  Hence, 
other  things  being  equal,  the  person  should  be  appointed  administrator  who  is 
entitled  to  the  residue  of  the  estate  after  creditors  have  been  paid.  A.  died 
intestate,  leaving  B.  the  widower  of  her  bastard  daughter,  and  two  grandchildren, 
C.  a  son  and  D.  a  daughter  of  B.  by  his  deceased  wife,  A.'s  daughter.  Held, 
that  C.  rather  than  B.  was  entitled  to  administer  the  estate  of  A.  Johnson  v. 
Johnson,  R.  I.,  472. 

20.  Legacy  charged  with  a  pa3rment.]  A  testatrix  coupled  the  following  condition 
to  a  legacy  "the  same  to  be  indorsed  on  a  note  given  by  him  to  my  daughter 
Emily  aforesaid,  in  the  year  1878.'*  Held,  that  the  executor  should  appropriate 
the  legacy  to  the  payment  of  such  note,  and  pay  the  residue,  only,  to  the  legatee. 
Low  V.  Low,  Me..  14i3. 

21.  Ijegacy  —  compelling  pa3rment  — joinder  of  parties.]  When  the  probate  court 
has  decreed  the  payment  of  a  legacy,  a  court  of  equity  has  jurisdiction  to  compel 
the  executor  to  pay  it.  And  when  a  legatee  brings  a  bill  to  enforce  the  payment 
of  a  legacy,  it  appearing  that  no  other  legatee  or  creditor  is  interested,  they  need 
not  be  joined  as  parties.     Bellows  v.  Sowies,  Vt.,  740. 

22.  Legacy  —  release  —  construction.]  A  general  legatee,  who,  after  payment  of 
the  testator's  debts  and  other  legacies,  was  entitled  to  share  in  the  residuum, 
executed  an  instrument  releasing  the  estate  from  paying  the  *'  legacy  named  in 
said  will."  Held,  that  both  the  general  legacy  and  the  interest  under  the  residu- 
ary clause  of  the  will  were  released.    Low  v.  Low,  Me.,  61. 

23.  Life  estate  —  income.]  A  testator  by  apt  and  proper  expression  gave  to  his 
widow,  by  his  will,  a  life  estate  in  all  the  property  of  which  he  died  seized;  with 
power  to  sell  and  dispose  of  any  of  the  same  as  may  be  most  for  her  comfort  and 
convenience.  Held,  that  the  income  and  increase  of  the  estate  became  abso- 
lutely the  property  of  the  widow,  but  the  estate  did  not  vest  in  her,  and  all  that 
remained  of  it  at  her  decease,  whether  in  the  same  specific  form  or  in  a  changed 
condition  from  exchange,  sale  and  re-in vestment,  should  be  distributed  under 
the  will.  Those  articles  consumed  by  the  widow,  by  her  own  fire,  at  her  own 
table,  or  as  food  for  stock,  were  disposed  of  by  her  as  she  had  a  right  to.  She 
is  not  chargeable  therefor,  and  like  articles  cannot  be  retained  from  her  estate  in 
their  place  and  stead.     Oorham  v.  BiUings,  Me.,  589. 

24.  "  Moneys  "  —  what  indaded  in.]  If  a  will  contains  no  residuary  clause,  an4  it 
is  manifestly  the  testator's  intention  to  dispose  of  all  of  his  property,  the  words 
•'  all  my  moneys  after  paying  all  my  iust  debts  **  may  pass  deposits  in  a  savings 
bank  and  railroad  stock  not  specifically  devised.     Jenkins  v.  Ibwler,  N.  H.,  8!^. 

26.  Patent  ambiguities  —  declarations  of  testator — devise  construed.]'  Patent 
ambiguities  in  a  will  must  be  solved  by  construction,  not  by  evidence.  Hence 
the  declarations  of  a  testator  to  the  scrivener  of  the  will  are  not  admissible  to 
explain  confiicting  provisions  of  the  will  itself.  Testamentary  dispositions  are 
as  follows :  "1.  I  give,  devise  and  bequeath  to  my  wife,  P.  .  .  .  the  priv- 
ilege of  the  south  naif  of  the  house  and  also  the  south  garden,  and  also  die 
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keeping  of  a  cow  the  jear  roand,  and  also  all  the  hoasehold  famitnre  for  her 
own  personal  benefit  during  her  natural  life  or  widowhood.  ...  2.  I  give 
and  bequeath  to  vay  wife,  P.  .  .  after  all  my  just  debts  and  funeral  charges 
are  paid,  all  of  mj  remaining  property  during  her  natural  life  and  widowhood. 
.  .  .  3.  I  ...  do  appoint  B.  .  .  executor  of  my  last  will  and  testa- 
ment, to  dispose  of  all  mj  real  and  personal  property  that  I  am  possessed  of  at 
mj  decease,  and  what  remains  of  that  property  to  be  divided  equally  between 
my  three  sons,  M.  .  .  D.  .  .  and  B.  .  ,'*  Held,  that  clause 2  did  not 
cover  tbe  house  and  homestead  estate  mentioned  in  clause  1.  And  that  clause  8 
was  to  be  construed  simply  as  a  general  residuary  clause  affecting  property  not 
di8i>osed  of  in  the  preceding  clauses.     Leioia  v.  Douglass,  R.  I.,  88. 

26.  Power  to  several  coupled  with  trust — one  renoonoes  —  other  conveys.] 
When  a  power,  coupled  with  a  trust,  is  given  to  two  or  more  persons  to  be  exe- 
cuted by  them  jointly,  and  one  renounces,  the  other  or  others  may  execute  the 

Sower  as  if  originally  given  only  to  them,  that  the  trust  may  not  fail  or  suffer 
elay.  A.  by  will  devised  and  bequeathed  his  estate  to  B.  and  C.  in  trust,  to  sell, 
to  invest  the  proceeds,  and  to  use  the  income  for  his  daughters  during  their  lives 
with  remainder  over.  In  case  of  the  death,  refusal  or  inability  of  one  of  the 
trustees,  the  testator  desired  the  other  to  fill  the  vacancy.  One  of  the  trustees 
refused  the  trust;  the  other  did  not  make  an  appointment  in  his  stead,  but  alone 
made  sales  and  gave  deeds  of  the  devised  realty.  Held,  that  the  sales  and  deeds 
80  made  and  given  by  the  one  trustee  were  valid  ;  that  such  sales  and  deeds  were 
valid  whether  the  estate  devised  to  the  trustees  was  a  joint  tenancy  or  a  tenancy 
in  common.     Bailey,  Junior,  Petitioner,  H.  I.,  536. 

27.  Role  in  Shelley's  case.]  A  testatrix,  by  her  will,  devised  certain  real  estate  to 
her  daughters  during  their  natural  lives,  and  after  their  death  then  to  their  law- 
ful issue  and  the  heirs  and  assigns  of  such  issue.  Held,  that  the  devise  was 
within  the  operation  of  the  rule  in  Shelley^s  case  and  vested  an  estate  tail  in  the 
daughters,  which  estate,  under  the  act  of  April  27,  1855,  was  converted  into  a 
fee-simple.     Carroll  v.  Bums,  Penn.,  086. 

28.  Testamentary  capacity  —  declarations  of  testator.]  The  declarations  of  a  tes- 
tatrix, made  subsequently  to  the  execution  of  the  will,  and  at  a  time  when  shd 
was  of  a  sound  mind,  are  not  admissible  for  the  purpose  of  showing  her  mental 
condition  when  the  will  was  executed.     Crocker  v.  Chase,  Vt.,  741. 

29.  Undue  influence — declarations  of  legatee.]  The  issues  were,  whether  the 
testatrix  was  of  unsound  mind,  and  whether  undue  influence  had  been  exerted 
to  procure  tbe  will.  The  declarations  of  a  legatee,  tending  to  show  that  she 
exercised  undue  influence  upon  the  testatrix,  are  admissible.  But  such  legatee, 
being  a  married  woman  and  wife  of  one  of  the  parties  to  the  suit,  is  not  a  com- 
petent witness.  Evidence  tending  to  show  the  pecuniary  condition  of  the  rela- 
tives of  the  testatrix,  and  their  relation  to  her,  is  admissible.    lb. 

30.  Trustee  —  fee-simple  —  power  of  sale.]  Testamentary  disposition  as  follows: 
"The  remaining  one-third  part  of  said  residuary  (estate)  I  give,  devise  and 
bequeath  unto  my  said  nephew,  William  Ames,  in  trust  for  the  uses  and  pur- 
pos<^  following,  that  is  to  say:  The  said  trustee  shall  collect  and  receive  all  the 
rents,  dividends,  profits  and  income  that  may  arise  or  accrue  from  or  out  of  said 
one-third  part,  and  the  same,  from  time  to  time,  in  his  own  discretion  apply  and 
appropriate  for  the  sole  use  and  benefit  of  my  said  sister,  Candace  G.  Carrington, 
for  and  during  the  term  of  her  natural  life ;  hereby  authorizing  and  empower- 
ing  my  said  trustee  in  his  discretion,  and  if  he  shall,  at  any  time,  deem  it 
wise  and  expedient,  to  apply  and  appropriate  the  whole  or  anv  portion  of 
the  body  or  capital  of  said  one-third  so  held  in  trust  as  aforesaid,  to  the  use 
and  benefit  of  my  said  sister  Candace  during  her  life-time.  And  upon  the 
decease  of  my  said  sister  Candace,  I  hereby  direct  my  said  trustee  to  assign, 
transfer  and  convey  the  said  one-third  part  of  my  residuary  estate,  or  such  por- 
tion thereof  as  shall  remain  in  his  hands,  unto  the  children  of  my  said  sister 
Candace,  or  their  descendants,  in  equal  portions,  share  and  share  alike,  to  have 
and  to  hold  the  same  unto  them,  their  heirs  and  assigns  forever."  Held,  that 
Ames  took  as  trustee  a  fee-simple,  with  power  to  sell  and  to  convey  in  fee. 
Ames,  Irustee,  v.  Ames,  R.  I.,  446. 

31.  '^  Use  and  income '' —  life  estate.]  B.  by  will  gave  his  wife  the  use  and  income 
of  his  homestead  for  life  ;  also  "  every  article  of  household  furniture  in  or  on 
said  premises,  including  piano,  books,  minerals,  shells  and  curiosities,  and  every 
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artide  of  personal  property  in  and  about  said  homestead,  or  wherever  found  be- 
longing to  my  estate ;  also,  *'  the  dividends  and  income  on  all  my  railroad  sharee 
I  may  own  at  the  time  of  my  decease,  and  also  the  interest  and  income  on  all  my 
government  and  other  bonds  which  I  may  possess  at  the  time  of  my  decease  ;  ** 
and  after  making  sundry  bequests  to  other  persons  added  a  residua^  clause  as 
follows :  ^  Lastly,  after  the  decease  of  my  said  wife  Susan  A.,  and  in  the  final 
disposition  of  property,  I  hereby  give  and  bequeath  the  rest,  residue  and  remain- 
der  of  my  estate,  wherever  found  or  however  situated,"  to  certain  legatees  named. 
Seld,  that  neither  the  railroad  shares  and  government  bonds,  nor  cash  on  hand 
and  promissory  notes  of  which  the  testator  died  possessed,  passed  by  the  will  to 
the  wife,  and  that  an  inventory  thereof  should  be  returned  to  the  probate  court. 
Benton  v.  Benton,  N.  H.,  847. 

See  Afpbal,  544. 

WITNESS. 

1.  Credibility — "  spotter  "  not  aooompUce.]  The  credibility  of  witnesses  is  a  ques- 

tion for  the  jury,  and  a  '*  spotter''  or  informer  is  not  in  contemplation  of  law 
an  accomplice.     State  v.  Hoxeie,  R.  I.,  441. 

2.  Iieading  question.]  Whether  facts  exist  upon  which  the  law  allows  leading  ques- 

tions  to  be  put  to  a  witness  hj  the  party  calling  him  is  a  question  of  fact  to  be 
determined  at  the  trial.     Oegood  v.  Eaton,  N.  H.,  707. 

3.  Rev.  Laws,  §  1002  —  agent —  overseer  of  poor  —  insane  person  —  Rev.  Iiaws, 

§  7.]  An  overseer  of  the  poor,  in  contracting  with  one  for  the  support  or  labor 
of  an  insane  pauper,  is  not  a  party  to  the  contract,  but  an  agent  of  the  town  ;  and, 
after  the  death  of  the  overseer,  in  an  action  by  the  pauper  to  recover  pay  for  his 
labor,  his  employer,  under  the  statute,  is  a  witness  in  his  own  behalf  to  prove 
a  settlement  with  the  overseer.  Rev.  Laws,  §§  1001-2.  An  overseer  of  the  poor 
having  power  to  make  a  valid  contract  as  to  a  pauper's  support  or  labor  has 
power  to  make  a  valid  settlement  binding  on  the  pauper.  The  overseer  made  a 
parol  contract  with  the  defendant  as  to  the  support  and  labor  of  the  pauper,  but 
did  not  bind  him  out ;  therefore,  section  2831,  Kev.  Laws,  requiring  certain  con- 
tracts to  be  in  writing,  does  not  affect  the  case.  Billings  v.  Kneen,  Vt.,  746. 
See  EviDBNCB,  697,  762. 

WORDS. 
"Debt."]    See  Bankruptcy.  840. 
<* Business  or  vocation."]    See  Nboliobnob,  7. 
"Merchant  or  trader."]    392. 
"Moneys."]    iSw  Wn^.,  328. 
«  Spotter."]     See  Witkess,  441. 
"Team."]    133. 

"  Use  and  income."]    See  Will,  847. 
"  When  able."]    See  Statute  op  Limttationb,  760. 
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